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SHOWING  IN  WHAT  VOLUMES   OF  THIS    SERIES  THE  CASES 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


•Uta  reports  are  in  parentbesea,  and  the  nombers  of  tbU  seriei  In  bold-fao^ed  flstvrab 

Alabama.  —  (83)  8;  (84)  6;  (85)  7;  (86)  11;  (87)  18;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  86;  (93)  80;  (94)  83;  (95)  86;  (96,  97)  88;  (98)  89;  (99) 

48. 
Abkansas.  —  (48)  8;   (49)  4;  (50)  7;   (51)  14;  (52)  80;  (53)  88;  (64)  86; 

(55)  89;  (56)  35;  (57)  38;  (58)  41. 
California.  — (72)  1;  (73)  8;  (74)  5;  (75)7:  (76)9;  (77)11;  (78,  79)  18;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81;  (87,  88)  88; 

(89)  83;  (90,  91)  85;  (92.  93)  87;  (94)  88;  (95)  89;  (96)  81;  (97)  88; 

(98)  86;  (99)  37;  (100)  88;  (101)  40;  (102)  41;  (103)  48. 
COLOBADO.  —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;  (15)  88;  (16)  85; 

(17)  81;  (18)  36;  (19)  41. 
Connecticut.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  86; 

(61)  89;  (62)  86;  (63)  88;  (64)  48. 
DsLAWARB.  —  (5  Houat.)  1;  (6  Houst.)  88;  (7  Honat.)  40. 
Floeida.  —  (22)  1;  (23)  11;  (24)  18;  (25,  26)  88;  (27)  86;  (28)  89;  (29)  30; 

(30)  88;  (31)  84;  (32)  87;  (33)  89. 
Georgia.  —(76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80; 

(85)  81;  (86)  88;  (87)  87;  (88)  30;  (89)  38;  (90)  35. 
Idaho.  —  (2)  86. 
Illinois.— (121)  8;  (122)  8;  (123)  6;  (124)  7;  (125)  8;  (126)  9;  (127)  U; 

(128)   16;    (129)  16;    (130)   17;    (131)  19;    (132)   88;    (133,    134)   88; 

(135)  86;   (136)  89;    (137)  31;    (138.  139)  38;   (140,  141)  83;  (142)  34; 

(143.  144,  145)  86;  (146,  147)  87;  (148)  39;  (149.  150)  41;  (151)  48. 
Indian  A.— (112)  8;  (113)  3;  (114)5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  88; 

(128)  85;  (129)  88;  (130)  30;  (131)  81;  (132)  38;  (133)  86;  (134)  39; 

(135)  41. 
Iowa.  —(72)  8;  (73)  6;  (74)  7;  (76)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80j 

(81)  85;  (82)  81;  (83)  88;  (84)  85;  (85)  39:  (86)  41. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81; 

(45)  88;  (46)  86;  (47)  87;  (48)  30;  (49)  33;  (50)  34;  (61)  87;  (52)  39; 

(53)  48. 
Kkmtookt.  —(83.  84)  4;    (85)  7;   (86)  9;  (87)  18;  (88)  81;  (89)  86;  (90)  89; 

(91)  84;  (92)  36;  (93)  40;  (94)  48. 
Louisiana.- (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  La.  Ann.)  86;  (44  La.  Ann.);  88;  (45  L%.  Ann.)  40. 
Mains.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  88;  (84)  30;  (85)  35;  (86)  4L 


8  Schedule. 

Maktlakd.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  S5;  (74) 

88;  (75)  32;  (76)  35;  (77)  39. 
MASSAOHCSiriTS.^  (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)15;  (151) 

81;  (152)  83;  (153)  85;  (154)  86;  (155)  31;  (156)  38:  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  48. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  SO; 

(81,  82,  83)  81;  (84)  88;  (85.  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  30 

(92)  31;  (93)  38;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41.  ' 

Minnesota.  —(36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  31;  (49)  38;  (50)  36;  (51,  52)  38; 

(53)  39;  (54)  40. 
Mississippi.  — (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  30;  (70)  35;  (71)  48. 
BfKSOURi.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)88;  (103)83;  (104,105)84;  (106)87;  (107)88; 

(108,  109)  38;  (110,  111)  33;   (112)  34;   (113,  114)  35;   (115)  37;   (116, 

117)  38;  (118)  40;  (119,  120)  41;  (121)  48. 
Montana.  —(9)  18;  (10)  84;  (11)  88;  (12)  33;  (13)  40. 
NuRASKA.  —  (22)  3;  (23,  24)  8;  (25)  13;   (26)  18;   (27)  80;   (28,  29)  86; 

(30)  87;  (31)  88;  (32,  33)  89;  (34)  33;  (35)  87;  (36)  38;  (37)  40;  (38) 

41;  (39,  40)  48. 
Nbvada.  —(19)  3;  (20)  19;  (21)  87, 
N«w  Hampshibe.  —  (64)  10;  (62)  18;  (65)  88. 
Nkw  Jbrsey.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;  (53  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  31;  (54 

N.  J.  L.)  38;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  89;  (51  N.  J.  Eq.)  40. 
Nbw  York.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  80;  (124,  125)  21;  (126)  88;  (127)  24;  (128,  129)  86;  (130, 

131)  87;  (132,  133)  88;  (134)  80;  (135)  81;  (136)  88;  (137)  83;  (138)  84; 

(139)  86;  (140)  37;  (141)  38;  (142)  40;  (143)  48. 
North  Carolina.- (97,98)2;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23;  (109)  26;  (110)  28;  (111)  32; 

(112)34;  (113)87;  (114)41. 
North  Dakota.  —  (1)  26;  (2)  33. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40. 
Obboon.— (15)  3;   (16)   8;   (17)  11;   (18)  17;  (19)  20;   (20)  28;  (21)  28; 

(22)  29;  (23)  37;  (24)  41;  (25)  42. 
Pennsylvania.  — (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  28;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  28;  (147,  150  Pa.  St.)  80;  (151  Pa.  St.)  81;  (148  Pa.  St.) 

33;  (149,  152,  153  Pa.  St.)  84;  (154,  155  Pa.  St.)  85;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  88;  (159  Pa.  St.)  89;  (160  Pa.  St.)  40 

(161  Pa.  St.)  41;  (162  Pa.  St.)  42. 
Rhode  Island.  —  (15)  2;  (16)  27;  (17)  88. 
South  Carolina.  —  (28)  4;  (27,  28,  29)  18;  (30)  14;  (31,  32)  17;  (33)  26; 

(34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  42. 
South  Dakota.  —(1)  36;  (2)  39. 


SCHEDULS.  9 

TKnrassEB.— (85)  4;  (88)  6;  (87)  10;  (88)  17;  (89)  M;  (90)  86;  (91)  80; 

(92)  36;  (93)  42. 
TxzAS.— (68)  8;  (69;  24  Tex.  App.)  6;  (70;  25,  28  T«z.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  83;  (29  Tex.  App.)  85;  (80,  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89;  (84)  31;  (85)  34;  (31  Tax.  Cr.  Rep.)  37; 

(86;  32Tei.  Cr.  Rep.)  40. 
Vkrhomt.  —  (60)  6;  (61)  16;  (62)  88;  (63)  86;  (64)  33;  (65)  36. 
ViBOiNiA.  —  (82)  3;  (83)  6;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

37. 
Washington.— (1)  88;  (2)  86;   (3)  88;  (4)  31;  (5)  84;  (6)  36;  (7)  38; 

(8)  40. 
West  Virginia.  — (29)6;   (30)8;   (31)18;   (32,33)86;  (34)  86;  (35)  89; 

(36)  38;  (37)  38. 
Wisconsin.  —(69)  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  80;  (78) 

83;  (79)  84;  (80)  87;  (81)  89;  (82)  38;  (83)  86;  (84)  86;  (85,  86)  89; 

(87)  4L 
Wtohino.  — (8)8L 
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Corporations. — Capital  Stock  is  the  sum  fixed  by  the  corporate  charter  u 
the  amount  paid  in,  or  to  be  paid  in,  by  the  stockholders  for  the  prose* 
cution  of  the  business  of  the  corporation,  and  it  is  a  trust  fund  for  th* 
benefit  of  the  corporate  creditors. 

Corporations — Shares  of  Stock — Rights  of  Stockholder. — A  share  of 
stock  may  be  defined  as  a  right  which  its  owner  has  in  the  management, 
profits,  and  ultimate  assets  of  the  corporation.  A  stockholder  in  aa 
insurance  company  has  the  same  rights  as  a  stockholder  in  any  other 
corporation;  but  he  has  no  legal  title  to  the  property  or  profits  of  the 
corporation  until  a  dividend  is  declared,  or  a  division  made  on  the  dis* 
solution  of  the  corporation. 

Corporations — Capital  Stock— Power  of  Directors  Over. — The  cap- 
ital stock  of  a  corporation  is  a  trust  fund  for  the  benefit  and  security  of 
the  corporate  creditors;  and  the  directory  or  governing  body  of  the 
corporation  are  trustees,  charged  with  the  duty  of  guarding  the  trust 
fund,  and  preserving  it  for  the  uses  for  which  it  was  placed  in  trust. 
These  uses  are  to  meet  and  discharge  the  liabilities  of  the  corporation, 
and  to  restore  to  the  shareholders,  when  the  corporation  is  wound  up, 
whatever  of  the  capital  stock  and  accumulated  gains  may  remain  on 
hand  after  discharging  such  liabilities. 

Corporations — Capital  Stock — Power  of  Directors  to  Invest — Lia^ 
BiLiTT. — Investment  of  the  stock  of  a  corporation  by  its  directors  must 
be  confined  within  the  scope  of  the  corporate  powers,  and  must  be  don« 
with  reference  to  the  interest  and  success  of  the  corporation.  If  such 
stock  is  misapplied  to  objects  or  uses  outside  the  scope  of  the  corporate 
powers  it  constitutes  a  breach  of  trust,  and  fastens  a  personal  liability 
on  those  who  perpetuate  the  wrong,  commensurate  with  the  injury  in- 
flicted. Persons  receiving  stock  so  misapplied,  with  notice,  make 
themselves  trustees  in  invitum  and  liable  as  such  to  the  corporatiuu. 

Corporations — Power  to  Subscribe  to  Stock  of  Another  Corpora- 
TiON. — A  corporation  of  any  nature  cannot,  either  directly  or  iudirectlj* 
AM.  ax.  &Br.,  Vok  XUL  —2  (17) 
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through  its  agents,  in  the  absence  of  express  statutory  authority,  be- 
come an  incorporator  by  subscribing  for  shares  in  a  new  corporation. 

Corporations — Power  to  Invest  Capital  Stock  in  Stock  of  Anotheb 
Corporation. — An  insurance  corporation  has  no  authority  to  invest  its 
capital  stock  in  the  stock  of  another  corporation  under  statutory  power 
to  invest  its  money  "in  real  or  personal  property,  stocks,  or  choses  in 
action." 

Corporations — Subscriptions  to  Stock  in  Another  Corporation — 
Ultra  Vires. — An  attempt  by  the  board  of  directors  of  a  corporation 
to  invest  its  capital  stock  in  the  stock  of  another  corporation  is  ultra 
ynrea  and  void. 

Corporations — Investment  of  Stock  in  Another  Corporation — ^Tax- 
ation.— A  corporation,  by  investing  part  of  its  capital  stock  in  the 
stock  of  another  corporation,  is  not  exempted  from  taxation  against  the 
part  so  invested  on  the  ground  that  it  is  "invested  in  property  which 
iz  otherwise  taxable,"  within  the  meaning  of  a  statute  exempting  stock 
so  invested  from  taxation. 

Tompkins  &  Troy^  for  the  appellants. 
Moore  &  Finley,  for  the  appellees. 

*  Stone,  C.  J.  The  appellant,  the  Commercial  Fire  In- 
surance Company,  and  the  Bank  of  Montgomery,  each  of 
them  is  a  private  corporation  under  the  laws  of  this  state. 
The  capital  stock  of  each  of  these  corporations  is  one  hun- 
dred thousand  dollars.  The  purpose  of  the  present  proceed- 
ing, instituted  by  the  insurance  company,  is  to  obtain  relief 
from  state  and  county  taxes  assessed  against  its  capital  stock, 
to  the  extent  of  fifty-one  thousand  dollars  of  such  capital 
etock,  on  the  following  ground:  "  That  said  capital  is  invested 
as  follows:  Fifty-one  thousand  dollars  thereof  in  the  capital 
etock  of  the  Bank  of  Montgomery,  a  corporation  organized 
under  the  general  incorporation  laws  of  the  state  of  Alabama, 
authorized  to  do  a  banking  business."  The  petition  then 
eets  up  other  exemptions  claimed,  but  no  question  is  raised 
on  this  appeal  as  to  those  other  asserted  exemptions.  We 
will  confine  what  we  have  to  say  to  the  one  item  of  fifty-one 
thousand  dollars,  invested  in  the  capital  stock  of  the  Bank 
of  Montgomery. 

The  petition  further  avers  "  that  its  said  capital  stock  was 
not  worth,  on  the  first  day  of  January,  1890,  exceeding  the 
8um  of  one  hundred  thousand  dollars;  that  said  stock  held 
by  it  in  the  Bank  of  Montgomery  was  at  that  time  worth  par, 
and  has  been  returned  to  said  tax  assessor  by  said  bank  for 

taxation  at  par Petitioner  claims  that  it  was  not  bound 

to  return  for  taxation  said  capital  stock  held  by  it  in  the  Bank 
of  Montgomery,  ....  that  the   same   was  *  returned  for 
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taxation  by  the  corporation  issuing  the  same,  and  it  was  lia- 
ble to  be  taxed,  and  the  taxation  thereon  charged  against  the 
said  corporation.  And  petitioner  avers  the  fact  to  be  that 
eaid  corporation  did  return  for  taxation  its  capital  stock  as 
hereinbefore  stated."  Petition  then  averred  that  the  tax 
assessor  had  refused  to  allow  a  credit  to  it  of  the  fifty-one 
thousand  dollars  of  its  capital  stock  so  invested  in  that 
amount  of  the  capital  stock  of  the  Bank  of  Montgomery. 

The  petition  from  which  we  have  copied  was  filed  with  the 
board  of  revenue  of  Montgomery  county,  and  by  that  body 
disallowed.  The  contention  was  then  carried  by  certiorari 
to  the  circuit  court,  and  again  the  claim  was  disallowed. 
From  that  judgment  the  present  appeal  is  prosecuted. 

Under  our  revenue  law  (Code  of  1886,  sec.  453)  it  is  pro- 
vided that  "  For  the  use  of  the  state,  and  to  raise  revenue 
therefor,  there  is  levied  an  annual  tax  of  sixty  cents  on 
each  hundred  dollars  in  value,  upon  the  following  prop- 
erty: ....  9.  The  capital  stock  of  all  corporations,  com- 
panies, or  associations  created  or  existing  under  any  law  in 
force  in  this  state,  except  such  portions  of  the  capital  stock 
as  may  be  invested  in  property  which  is  otherwise  taxed  as 
property,  the  same  to  be  paid  by  the  corporation,  company, 
or  association;  but  when  such  corporation,  company,  or  asso- 
ciation pays  the  taxes  in  this  chapter  levied  upon  the  shares 
into  which  its  capital  stock  is  divided,  or  the  same  is  paid  by 
the  shareholders,  such  corporation,  company,  or  association 
shall  only  be  required  to  pay  the  taxes  levied  on  the  real 
and  personal  estate  owned  by  it,  unless  its  investments  are 
otherwise  herein  taxed."  The  word  "only"  appears  to  be 
redur\.dant  and  misplaced  in  this  section.  The  tax  rate  has 
been  reduced  since  the  adoption  of  the  code  of  1886:  See 
Sess.  Acts,  1888-89,  pp.  42,  61. 

We  have  a  general  law  in  relation  to  insurance  companies, 
commencing  with  section  1531  of  the  code  of  1886.  Such 
companies  are  clothed  with  large  and  liberal  powers:  Code, 
sec.  1535.  Our  general  banking  law  is  found  in  the  chapter 
which  commences  with  section  1521  of  the  code  of  1886. 
The  powers  of  such  banks  are  enumerated  in  section  1525. 
It  will  be  seen  that  the  two  classes  of  corporations  have 
very  many  powers  in  common.  Each  is  required  to  have  a 
capital  stock  subscribed  in  good  faith  of  not  less  than  fifty 
thousand  dollars,  of  which  not  less  than  twenty-five  thou- 
sand dollars  must  be  actually  paid  in  by  the  subscribers 
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before  the  filing  of  the  declaration  preliminary  to  incorpora- 
tion: Code  of  1886,  sees.  1522,  1532. 

*  What  is  capital  stock  of  corporations,  and  why  are 
they  required  to  have  a  capital  stock  paid  in? 

"  Capital  stock  is  the  sum  fixed  by  the  corporate  charter 
as  the  amount  paid  in,  or  to  be  paid  in  by  the  stockholders, 
for  the  prosecution  of  the  business  of  the  corporation,  and 
for  the  benefit  of  corporate  creditors.  The  capital  stock  is 
to  be  clearly   distinguished  from   the  amount  of  property 

possessed   by   the   corporation At  common  law    the 

capital  stock  does  not  vary,  but  remains  fixed,  although  the 
actual  property  of  the  corporation  may  fluctuate  widely  in 
value,  and  may  be  diminished  by  losses  or  increased  by 
gains";  Cook  on  Stock  and  Stockholders,  sec.  3. 

"A  stockholder  has  no  legal  title  to  the  property  or  profits 
of  the  corporation  until  a  dividend  is  declared,  or  a  division 
made  on  the  dissolution  of  the  corporation":  Cook  on  Stock 
and  Stockholders,  sec.  4  a. 

"A  stockholder  in  an  insurance  company  has  the  same 
rights  that  a  stockholder  in  any  other  corporation  has": 
Cook  on  Stock  and  Stockholders,  sec.  4  a. 

"A  share  of  stock  may  be  defined  as  a  right  which  its 
owner  has  in  the  management,  profits,  and  ultimate  assets  of 
the  corporation.  By  the  court  of  appeals  of  New  York  it  is 
said  that  *  the  right  which  a  shareholder  in  a  corporation 
has,  by  reason  of  his  ownership  of  shares,  is  a  right  to  par- 
ticipate according  to  the  amount  of  stock,  in  the  surplus  prof- 
its of  the  corporation  on  a  division,  and  ultimately  on  its 
dissolution,  in  the  assets  remaining  after  paymant  of  its 
debts'":  Cook  on  Stock  and  Stockholders,  sec.  5. 

In  Neiler  v.  Kelley,  69  Pa.  St.  403,  Justice  Sharswood  said: 
*'  A  share  of  stock  is  an  incorporeal,  intangible  thing.  It  is  a 
right  to  a  certain  proportion  of  the  capital  stock  of  a  corpo- 
ration— never  realized  except  upon  the  dissolution  and  wind- 
ing up  of  the  corporation — with  the  right  to  receive,  in  the 
mean  time,  such  profits  as  may  be  made  and  declared  in  the 
shape  of  dividends." 

Questions  have  arisen  on  the  liability  of  stockholders  to 
pay  for  stock  subscribed,  the  objection  being  urged  that  irregu- 
larity had  intervened  in  the  organization,  either  accidental, 
intentional,  or  fraudulent.  In  2  Morse  on  Banks,  section  669, 
replying  to  this  objection,  it  is  said:  "This  plea  cannot 
be  sustained  to  the  injury  either  of  corporate  creditors  or  of 
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subsequent  bona  fide  purchasers  or  holders  of  the  stock,  who 
have  taken  it  without  participation  in  or  knowledge  of  any 

illegality  or  fraud It  might  avail,  if  the  question  lay 

only  between  the  bank  and  the  subscriber;  but  the  corpora- 
tion in  such  cases  is  not  regarded  as  the  real  or  exclusive 
party  in  interest.  It  is  rather  a  trustee  for  the  *  creditors; 
and  they,  who  are,  therefore,  the  real  parties,  are  certainly 
not  in  delicto." 

'"Sec.  671.  To  the  doctrine  of  trust  noust  be  referred  the 
furtlier  principle  that  a  subscription  for  bank  stock  cannot 
be  diminished  after  it  is  once  made.  So  soon  as  it  is  legally 
complete  it  is  an  obligation  from  which  even  the  directors 
cannot  grant  the  subscriber  any  absolution,  either  for  the 
whole  or  for  any  part,  which  will  avail  him  as  against  per- 
sons who  were  creditors  of  the  corporation  prior  to  the  dimi- 
nution. The  directors  do  not  represent  these  persons,  and 
are  authorized  to  discharge  an  indebtedness  of  which  they 
are  the  real  beneficiaries." 

"  Sec.  672.  The  doctrine  that  the  stock  subscriptions  are 
in  the  nature  of  a  trust  fund  for  payment  of  corporate  liabili- 
ties seems  to  be  well  established.  From  it  results  the 
principle  that  subscribers  cannot  avail  themselves  of  the 
statute  of  limitations  in  bar  of  the  claims  of  creditors  to 
have  payments  made.  For  the  subscribers  are  chargeable 
with  the  trust,  and,  though  the  corporation  may  never  have 
seen  fit  to  enforce  it,  yet  the  cestuis  do  not  thereby  lose  their 
rights":  Semple  v.  Glenn,  91  Ala.  245;  24  Am.  St.  Rep.  894; 
2  Morawetz  on  Private  Corporations,  sees.  787-789;  Wood  v. 
Dumvier,  3  Mason,  308. 

Tlie  foregoing  quotations  are  made  with  a  view  of  present- 
ing clearly  and  fully  the  nature  and  object  of  capital  stock 
in  a  corporation.  As  property  it  has  peculiar  attributes. 
Collectively  it  is  the  property  of  the  corporation,  while  the 
ownership  of  the  shares  is  in  the  shareholders.  Sale  and 
disposition  of  the  shares  by  the  several  owners  is  free  and 
untrammeled,  save  as  the  law  or  by-laws  of  the  corporation 
may  have  prescribed  rules.  Not  so  with  the  capital  stock. 
That  is  a  security  or  pledge  the  law  exacts,  as  a  condition 
on  which  it  grants  the  corporate  franchise,  the  right  to  incur 
liabilities,  for  the  discharge  of  which  no  responsibility  rests 
on  any  natural  person.  It  is  the  indispensable  condition  on 
which  the  law-making  power  grants  the  franchise,  because 
the  law  and  public  policy  so  declare.     And  the  capital  stock 
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is  a  trust  fund;  a  trust  for  the  benefit  and  security  of  the 
corporation's  creditors.  The  directory  or  governing  body  of 
the  corporation  are  trustees,  charged  with  the  duty  of  guard- 
ing the  trust  fund,  and  preserving  it  for  the  uses  for  which  it 
was  placed  in  trust.  The  uses  are:  1.  To  meet  and  discharge 
any  liabilities  and  debts  of  the  corporation  which  disaster 
may  bring  upon  it;  and  2.  To  restore  to  the  shareholders, 
when  the  corporation  is  wound  up,  whatever  of  the  capital 
stock  and  accumulated  gains  may  remain  on  hand,  after  dis- 
charging the  corporation's  liabilities  to  creditors. 

•  It  is  not  intended  to  be  affirmed  that  the  governing  board 
of  the  corporation  is  required  to  keep  the  capital  stock  unem- 
ployed in  its  locked  vaults.  It  should  be  utilized  with  a 
view  of  making  it  productive  in  some  line  of  investment  or 
operation,  within  the  scope  of  its  corporate  powers.  There  is 
this  limitation  to  its  authorized  use.  It  must  be  within  the 
scope  of  the  corporate  powers,  and  must  be  done  with  refer- 
ence to  the  interest  and  success  of  the  corporation  whose 
capital  stock  it  is.  When  this  is  the  case  there  is  fidelity  in 
the  execution  of  the  trust. 

If  this  trust  fund  be  misapplied  to  objects  or  uses  outside 
of  the  scope  of  the  corporate  powers  this  is  a  breach  of 
trust,  and  fastens  a  personal  liability  on  those  who  perpe- 
trate the  wrong,  commensurate  with  the  injury,  if  any,  caused 
by  the  misapplication.  And  persons  receiving  the  trust  fund 
so  misapplied,  knowing  it  to  be  such,  make  themselves  trus- 
tees in  invitum,  and  render  themselves  liable  to  the  corpora- 
tion whose  funds  are  thus  misapplied,  or  to  the  creditors  of 
the  corporation  for  any  diminution  the  trust  fund  may  suffer 
in  the  transaction. 

Among  the  powers  conferred  on  incorporated  insurance  com- 
panies by  our  statute  are  the  following,  embraced  in  the  code 
of  1886,  section  1535,  subdivision  7:  "To  invest  their  money 
in  real  or  personal  property,  stocks  or  choses  in  action,  and 
to  sell  the  same;  to  lend  money,  discount  bills,  and  secure 
the  payment  thereof;  to  buy  and  sell  exchange,  and  receive 
and  pay  out  deposits."  These  are  comprehensive  powers. 
What  is  meant  by  the  language,  "  To  invest  their  money  in 
.  .  .  .  stocks  or  choses  in  action,  and  to  sell  the  same"? 
Will  it,  or  can  it  be  contended,  that  the  authority  to  invest 
in  stocks,  confers  the  power  to  subscribe  to  the  capital  stock 
of  another  corporation  in  process  of  organization?  And  if 
it  confers  the  authority  to  subscribe  for  and  become  a  stock- 
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holder  in  another  corporation,  in  what  description  of  cor- 
poration may  the  insurance  company  become  a  stockholder? 
The  statute  employs  only  the  generic  word  "stocks";  and  that 
word,  if  it  include  bank  shares,  applies  equally  to  shares  in 
all  private  corporations.  Can  the  insurance  company  invest 
its  capital  stock,  and  thus  become  a  stockholder  in  any  and 
every  description  of  private  corporation,  at  the  mere  will 
and  pleasure  of  its  governing  body?  The  vast  variety  of 
corporations  now  in  use  and  operation  need  not  be  referred 
to  to  show  to  what  extreme  results  this  interpretation  would 
load.  Railroads,  telegraph  lines,  telephones,  express  com- 
panies, mining  and  manufacturing  enterprises,  these  are 
only  a  few  of  the  numerous  subjects  of  incorporation  ^  under 
the  law.  Can  an  incorporated  insurance  company  under  our 
statute  subscribe  for  stock  in  the  organization  of  each,  all,  or 
any  of  the  numerous  corporations  now  so  common  in  human 
transactions?     The  statute  has  a  different  meaning. 

Stocks — shares  in  corporations — have  come  to  be  in  a 
large  degree  subjects  of  commercial  dealing  and  speculation. 
The  newspapers  contain  tables  of  the  ruling  prices  of  stocks, 
as  their  market  value  fluctuates.  These  notices  refer  to  the 
shares  of  stock  in  organized  corporations.  Their  sale  neither 
increases  nor  diminishes  the  capital  stock  in  the  corpora- 
tion; it  neither  adds  to  nor  takes  from  the  corporation  one 
dollar  of  its  stock.  It  simply  changes  its  ownership  pro  tanto. 
The  capital  remains  in  the  corporation  intact,  and  the  se- 
curity it  furnishes,  and  is  intended  to  furnish,  the  creditors 
of  the  corporation  remains  unimpaired. 

When  we  speak  of  capital  stock  of  a  corporation  we  are 
understood  to  refer  to  the  sum  subscribed  in  its  organization. 
When  we  speak  of  stock  we  mean  the  certificates  issued  by 
the  corporation  to  the  shareholders,  which  certificates,  like 
titles  to  property,  furnish  the  evidence  of  ownership  of  the 
shares  of  stock.  Capital  stock  is  the  aggregate  of  money  or 
other  valuable  thing  contributed  or  paid  into  the  common 
treasury,  as  a  condition  of  the  exercise  of  corporate  functions, 
and  a  security  for  their  faithful  and  prudent  exercise.  It  is 
the  property  of  the  corporation  charged  with  a  trust,  it  is 
true;  but,  nevertheless,  in  its  possession  and  under  its  con- 
trol. The  stock,  stocks,  or  shares  of  stock  do  not  belong  to 
the  corporation.  They  belong  to  the  shareholders,  and  are 
exclusively  under  the  individual  control  of  the  several 
owners.     The  stocks  which  the  statute  authorizes  insurance 
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companies  to  invest  their  money  in  cannot  mean  capital 
stock  owned  and  to  be  held  by  the  corporation.  This,  we  have 
seen,  is  a  trust  fund.  It  means  the  stock  owned  by  stock- 
holders, usually  evidenced  by  stock  certificates.  Stock,  as 
a  subject  of  commercial  dealing,  is  what  the  legislature 
meant  in  the  statute  we  are  interpreting.  The  very  connec- 
tion in  which  the  word  is  used  in  the  statute  confirms  this 
interpretation.  "  To  invest  their  money  in  ...  .  stocks  or 
choses  in  action,  and  to  sell  the  same,"  is  the  language  em- 
ployed. There  is  not  even  a  comma  between  the  words 
"stocks"  and  "choses  in  action,"  nor  a  shade  of  difference 
in  the  powers  conferred  as  to  each.  The  power  to  invest  in 
and  to  sell  is  very  appropriate  language  when  applied  to  com- 
mercial dealings.  It  is  very  inapt,  if  the  intention  was  to 
confer  authority  to  subscribe  for  stock  in  the  formation  of 
another  corporation. 

•  The  interpretation  we  have  given  to  the  present  record, 
to  the  effect  that  the  insurance  company  invested  fifty-one 
thousand  dollars  of  its  capital  stock  in  subscribing  that 
amount  of  it  to  the  capital  stock  of  the  Bank  of  Montgomery 
when  the  latter  corporation  was  being  formed,  is  rested  on 
the  language  of  the  petition  for  certiorari,  which  brings  this 
case  before  us.  The  correctness  of  our  interpretation  is  placed 
beyond  controversy  by  the  brief  and  argument  of  appellant's 
counsel.  It  is  there  in  effect  admitted,  and  attempted  to  be 
justified,  that  when  the  bank  was  being  organized,  the  capital 
stock  of  the  one  was  invested  in  the  other  to  the  extent  of 
the  credit  claimed.  Tiiis,  of  course,  means  that  to  that  ex- 
tent the  capital  stock  of  the  insurance  company  became  the 
capital  stock  of  the  bank. 

Cook  on  Stock  and  Stockholders,  section  317  and  notes, 
treats  of  the  power  of  one  corporation  to  subscribe  for  stock 
in  another.  It  is  there  said:  "An  insurance  company  has 
no  power  or  legal  right  to  subscribe  for  stock  in  a  savings 
bank  and  building  association,  nor  to  purchase  stock  in 
another  insurance  company."  In  section  316  the  same 
author  said:  "A  banking  corporation  has  at  common  law 
no  power  to  purchase  or  invest  in  another  corporation, 
whether  that  other  corporation  be  itself  a  bank  or  of  a  dif- 
ferent business." 

In  1  Morawetz  on  Corporations,  sections  431,  432,  the  right 
of  a  private  corporation  on  common-law  principles  to  deal  in 
the  stocks  of  another  corporation  is  discussed,  and  the  lim- 
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ited  extent  to  which  it  can  so  deal  is  defined.  It  is  not  one 
of  the  direct  grants  of  power  with  which  it  is  clothed,  but  a 
mere  incidental  means  for  conserving  some  interests  which 
bscome  imperiled.  It  may  accept  them  as  security  for  the 
payment  of  money,  and,  when  necessary,  may  receive  them 
in  payment  of  a  doubtful  debt.  But  this  same  learned  au- 
thor, in  section  433,  employs  this  language:  "A  corporation 
cannot,  in  the  absence  of  express  statutory  authority,  be- 
come an  incorporator  by  subscribing  for  shares  in  a  new 
corporation;  nor  can  it  do  this  indirectly  through  persons 
acting  as  its  agents  or  tools." 

In  treating  this  case  we  must  bear  in  mind  the  precise 
question  we  have  in  hand.  The  attempt  was  being  made  to 
collect  the  taxes  off  the  capital  stock  of  the  Commercial  Fire 
Insurance  Company;  the  capital  of  that  corporation,  and 
nothing  else:  Code,  sec.  453,  subd.  9.  The  tax  is  by 
statute  levied  on  the  capital  stock  of  corporations.  In  the 
corporation's  petition  to  be  relieved  of  a  part  of  the  tax  thus 
levied  it  describes  it  as  a  tax  on  the  capital  stock.  It  •  avers, 
*' That  said  capital  stock  is  invested  ....  fifty-one  thousand 
dollars  thereof  in  the  capital  stock  of  the  Bank  of  Montgom- 
ery." The  corporation  owned  its  capital  stock,  and,  pre- 
«umptively  at  least,  did  not  own  the  shares  of  its  capital 
stock.  Hence,  the  propriety  and  reasonableness  of  the  aver- 
ment that  it  was  so  invested,  and  not  shares  in  its  capital 
stock,  pretermitting,  for  the  sake  of  argument,  its  want  of 
corporate  power  to  invest  its  capital  stock.  The  exact  and 
specific  case  made  in  the  petition  is,  that  the  capital  stock  of 
one  corporation — the  thing  itself — is  invested  in  the  capital 
stock  of  another  corporation.  And,  it  may  be  added,  this 
averment  was  necessary  to  give  the  petition  a  semblance  of 
merit.  Capital  stock — the  insurance  company's  capital 
stock — was  the  subject  of  the  tax,  and  in  order  to  maintain 
the  discount  or  deduction  claimed,  it  was  necessary  to  aver 
and  show  that  that  specific  subject  of  taxation — the  capital 
stock,  or  some  portion  of  it — had  been  "invested  in  property 
which  is  otherwise  taxed  as  property."  We  are  thus  con- 
fronted with  the  question,  Can  one  and  the  same  sum  of 
money,  at  one  and  the  same  time,  serve  the  purpose  of  capital 
stock  for  two  corporations? 

We  have  shown  by  the  highest  legal  authority  that  the 
capital  stock  of  a  corporation  is  a  trust  fund  for  the  security 
and  benefit  of  the  creditors  of  the  corporation,  and  that  the 
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managing  board  fills  the  relation  of  trustee  for  its  preserva- 
tion and  administration.  Corporations,  acting  within  the 
scope  of  corporate  powers,  fix  no  liability  on  their  ofBcers,  or 
on  any  one  else.  They  charge  only  the  corporation.  Hence 
the  purpose  and  policy  of  requiring  a  capital  stock,  as 
security  and  indemnity  of  persons  wiio  become  its  creditors. 
The  law-making  power  confers  on  them  privileges — a  fran- 
chise, a  right  to  make  contracts  in  its  artificial  name  without 
fastening  a  liability  on  any  natural  person — and  it  exacts 
from  them  as  a  condition  on  which  it  grants  this  franchise — 
this  privilege  and  power — that  they  place  a  capital  stock  in 
safe  pledge  for  the  security  of  their  creditors.  And  this  cap- 
ital stock  is  a  permanent  investment,  with  no  power  in  the 
shareholder  to  withdraw  it,  until  the  corporation  is  wound  up 
and  all  its  debts  paid,  and  no  power  in  the  managing  board 
to  permit  it  to  be  withdrawn,  at  the  expense  of  creditors.  It 
is  a  trust  fund  in  the  corporation's  treasury,  to  be  used  only 
in  its  interest,  and  whatever  of  profit  or  emolument  it  may 
yield  belongs  of  right  to  the  corporation,  its  creditors,  and 
shareholders.  It  must  be  kept  within  the  corporation  and 
under  its  control,  to  meet  the  purpose  for  which  it  was 
required  to  be  raised  and  paid  in.  It  is  not  ^*  materially 
unlike  any  other  pledge  that  is  placed  as  a  guaranty  of  faith- 
ful performance  of  debt  or  duty.  It  is  a  fixed  pledge  until 
the  debt  is  paid  or  the  duty  performed. 

Such  being  the  nature,  the  status  of  capital  stock  in  a  cor- 
poration, can  one  a«d  the  same  fund  supply  this  want  and 
fill  this  condition  for  two  corporations?  The  law  required 
one  hundred  thousand  dollars  of  capital  stock,  as  a  condition 
on  which  it  granted  the  corporate  franchise  for  that  amount 
of  capital  to  the  Commercial  Fire  Insurance  Company,  and 
the  same  amount  from  the  Bank  of  Montgomery  as  the  con- 
dition on  which  it  conferred  a  similar  franchise  on  it.  Will 
a  single  sum  of  one  hundred  thousand  dollars  meet  and  sat- 
isfy this  double  demand?  The  law  does  not  grant  acts  of 
incorporation  in  the  undoubting  faith  and  trust  that  they 
will  be  profitably  and  successfully  administered.  If  there 
was  neither  distrust  nor  doubt,  no  guaranty,  no  pledge,  no 
capital  stock  paid  in  should  be  required.  The  law,  basing  its 
action  on  experience,  requires  this  guaranty,  this  security, 
because  human  enterprises  often  njiscarry.  Let  us  suppose 
that  in  the  case  before  us  disaster  should  overtake  both  cor- 
porations, and  it  should    become  necessary  to  exhaust  the 
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capital  stock  of  each  in  the  payment  of  its  liabilities.  Is  it 
not  manifest  that  the  one  hundred  thousand  dollars  the  law 
required  as  a  pledge  and  guaranty  from  each  company  would 
not  be  forthcoming?  Fifty-one  thousand  dollars  of  the  sum 
could  not  meet  the  double  demand  of  that  sum  from  the 
respective  creditors  of  the  two  companies.  One  dollar  can- 
not pay  two. 

Let  us  take  a  further  step.  If  corporation  No.  1  can,  of  its 
one  hundred  thousand  dollars  of  capital  stock,  supply  fifty- 
one  of  the  hundred  thousand  dollars  the  law  requires  of 
corporation  No.  2,  and  yet  retain  its  one  hundred  thousand 
dollars  of  stock,  no  sound  argument  can  be  formulated  why 
it  could  not  furnish  the  bank  with  the  whole  hundred  thou- 
sand dollars  of  capital  with  the  same  result.  And  if  corpora- 
tion No.  1  can,  from  its  own  capital,  furnish  the  capital  stock 
of  corporation  No.  2,  why  cannot  corporation  No.  2  render 
the  same  service  to  corporation  No.  3?  And  why  cannot 
this  process  be  carried  on  indefinitely?  Would  not  such  pro- 
ceedings be  an  utter  subversion  of  the  purpose  and  policy 
which  require  that  corporations,  as  a  condition  of  the  fran- 
chise they  ask  to  be  clothed  with,  shall  furnish  this  security 
for  those  with  whom  they  propose  to  have  dealings?  These 
questions  can  receive  but  one  answer,  and  that  answer  is, 
that  corporations  have  no  authority  to  subscribe  their  ** 
own  capital  stock  in  the  capital  stock  of  another  corporation 
in  process  of  organization. 

The  claim  set  up  by  appellant  in  this  case,  as  we  have 
shown,  is  rested  on  the  statutory  authority  given  to  insur- 
ance companies  "  to  invest  their  money  in  real  and  personal 
property,  stocks,  or  choses  in  action,  and  to  sell  the  same." 
This  is  the  entire  authority  conferred;  and,  as  we  have 
shown,  the  power  to  subscribe  for  shares,  and  thus  aid  in  the 
formation  of  another  corporation,  is  not  anjong  the  general, 
incidental,  or  implied  powers  a  corporation  is  clothed  with. 
Unless  such  power  is  expressly  granted  it  does  not  exit^t. 
The  governing  body  of  a  corporation  does  not  act  for  itself, 
but  for  another — the  corporation.  Tlie  corporation  is  the 
principal,  the  governing  board  tlie  agent.  In  the  matter  we 
have  in  hand  the  power  of  such  governing  board  is  not  dis- 
tinguisliable,  on  any  sound  legal  principle,  from  that  of  an 
agent,  or  attorney  in  fact,  constituted  by  private  appointment. 
Neither  can  do  acts  binding  on  the  principal  beyond  the 
scope  of  the  power  conferred;  and  the  rule  and  principle  for 
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admeasuring  the  power  of  each  must  of  necessity  be  the 
same.  Now,  let  us  suppose  that  A,  a  private  person,  by- 
power  of  attorney,  constitutes  B  his  agent  and  attorney  in 
fact,  with  power  "to  invest  his  (the  principal's)  money  in 
real  and  personal  property,  stocks,  and  choses  in  action,  and 
to  sell  the  same."  Let  us  suppose,  further,  that  under  this 
power  B  should  attempt  to  invest  A's  money  in  subscribing 
for  shares  in  a  projected,  unorganized  corporation.  Would 
any  one  contend  that  the  power  of  attorney  had  given  him 
authority  to  do  so?    Most  assuredly  not. 

When  the  attempt  was  made  to  invest  the  insurance  com- 
pany's capital  stock  in  the  bank's  capital  stock  the  govern- 
ing board  did  an  act  which  was  ultra  vires.  Failing  to  bind 
the  corporation,  did  not  the  act,  like  all  such  attempts  by 
trustees,  simply  bind  the  members  of  the  board  personally? 
They  could  not  thereby  invest  the  capital  stock  of  the  insur- 
ance company,  for  that  was  a  trust  fund.  They  were  with- 
out power  or  authority  to  so  invest  it.  And  if,  in  the 
fluctuations  of  trade,  it  shall  become  necessary  to  resort  to 
the  capital  stock  of  that  company  to  meet  its  liabilities, 
could  the  plea  that  it  had  been  invested  in  the  capital  stock 
of  another  corporation  avail  any  thing?  To  render  such 
defense  available,  should  not  the  attempted  investment  be 
such  as  the  corporate  authorities  were  authorized  to  make? 

"  Capital  stock  does  not  vary,  but  remains  fixed The 

directors  do  not  represent  these  persons  [the  creditors  **  of 
the  corporation],  and  are  not  authorized  to  discharge  an 
indebtedness  of  which  they  [the  creditors]  are  the  real  bene- 
ficiaries." Each  corporation  being  organized  on  the  basis  of 
one  hundred  thousand  dollars  of  capital  stock,  should  a  crisis 
arise  which  calls  for  that  stock,  would  not  the  governing  board 
be  required  to  account  for  it  and  produce  it,  unless  they  can 
show  it  has  been  invested  in  something  else,  in  which  their 
corporate  powers  authorized  them  to  invest  it? 

Not  having  invested  the  money  in  any  thing  they  were 
authorized  to  invest  it  in,  is  it  not  the  sentence  of  the  law 
that  they  made  no  investment  whatever?  And  if  the  money 
is  not  found  in  the  vault  of  the  corporation,  are  not  the  direct- 
ors personally  liable  for  it?  The  law  and  public  policy  estop 
each  corporation  from  denying  it  has  a  separate  capital  stock 
of  one  hundred  thousand  dollars,  unless  it  is  shown  that  all, 
or  some  portion  of  it,  has  been  "  invested  in  property  which 
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is  otherwise  taxed  as  property,"  and  that  such  investment 
was  within  the  scope  of  its  corporate  power. 

It  follows  that  the  insurance  company  is  not  entitled  to  the 
credit  claimed. 

Affirmed. 

McClellan,  J.,  and  Walker,  J.,  dissented. 

Corporations — Capitai,  Stock  as  Trust  Fchd. — The  capital  stock  of 
a  corporation  constitutes,  as  between  creditors  and  stockholders,  a  trust 
fund  for  the  payment  of  the  debts:  Missouri  etc.  Smelting  Co.  v.  Beinhard, 
114  Mo.  218;  35  Am.  St.  Rep.  746,  and  note;  and  the  directors  are  the 
trustees  for  that  purpose:  Commercial  Nat.  Bank  r.  Bnrch,  141  111.  519;  33 
Am.  St.  Rep.  331,  and  note.  See,  also,  Coj-ey  v.  Wadsworth,  99  Ala.  68; 
po.1t,  p.  29. 

Corporations — Power  to  Invest  in  Stock  of  Another  Corporation. 
A  banking  or  other  corporation  has  no  power  to  purchase  stock  in  an  insur- 
ance or  other  corporation,  unless  expressly  authorized  by  statute:  Bank  v. 
Hart,  37  Neb.  197;  40  Am.  St.  Rep.  479;  Denny  Hotel  Co.  v.  Schram,  6 
Wash.  134;  36  Am.  St.  Rep.  130,  and  extended  note. 


Corey  v.  Wadsworth. 

[99  Alabaha,  68.] 
C!0RP0RATI0NS — CAPITAL    StOCK    AS    TrUST    FuND— PoWSR   OF   DIRECTORS 

Over. — The  governing  body  of  a  corporation  holds  its  capital  stock  in 
trust  to  be  preserved  and  administered  primarily  for  the  benefit  of  cred- 
itors, and  secondarily  for  the  benefit  of  the  stockholders. 

Corporations — Insolvency — Preferences  in  Favor  of  Officers  ob 
Directors. — A  member  of  the  governing  body  of  an  insolvent  corpora- 
tion of  which  he  in  an  unsecured  creditor  cannot  be  made  a  preferred 
creditor  in  the  administration  or  disposition  of  the  corporate  assets,  but 
Bach  assets  must  be  distributed  yo  rata  among  all  the  unsecured  cred- 
itors, unless  valid  liens  have  been  created  in  favor  of  such  member,  and 
then  supervening  insolvency  cannot  destroy  or  impair  them. 

Corporations — Insolvency— Directors  as  Trustef.s — Right  to  Prefer 
Themselves. — The  directors  and  ofiBcers  of  an  insolvent  corporation 
are  trustees  for  its  creditors,  and  must  manage  its  property  and  assets 
with  strict  regard  to  their  interests;  and  if  they  are  themselves  cred- 
itors, while  the  insolvent  corporation  is  under  their  management,  they 
cannot  secure  to  theaiaelves  any  preference  or  advantage  over  other 
creditors,  but  must  share  pro  rata  with  them. 

Corporations — When  Insolvent. — A  corporation  is  insolvent  when  its 
assets  are  insufficient  for  the  payment  of  its  debts  and  it  has  ceased  to 
do  business,  or  has  taken,  or  is  in  the  act  of  taking,  a  step  which  practi- 
cally incapacitates  it  from  conducting  the  corporate  enterprise  with 
reasonable  prospect  of  success,  or  its  embarrassments  are  such  that 
•arly  suspeasioa  and  failure  must  ensue. 
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Brickell,  Harris  &  Eyster,  for  the  appellant. 
E.  W.  Godbey,  for  the  appellee. 

''*  Stone,  C.  J.  The  present  case  is  an  appeal  from  an 
interlocutory  order  of  the  city  court,  sitting  in  equity,  by 
which  Corey's  demurrer  to  Wadsworth's  bill  was  overruled. 
The  case  presents  a  question  of  very  grave  importance  to 
the  commercial  world. 

The  substantial  facts  of  the  case  made  by  the  bill  are  as 
follows:  At  a  time  anterior  to  the  latter  part  of  the  year  1887, 
"The  Decatur  Building  Supply  Company"  was  incorporated 
under  the  general  laws  of  Alabama,  Decatur  being  the  place 
of  its  business  habitation.  Wadsworth,  the  complainant,  at 
various  times  between  the  latter  part  of  the  year  1887  and 
May  19,  1888,  sold  and  shipped  to  the  Decatur  Building 
Supply  Company  lumber  and  shingles,  and  at  various  dates 
drew  on  the  corporation  for  payment  at  ninety  and  one  hun- 
dred and  twenty  days.  The  several  drafts  were  accepted, 
but  have  not  been  paid.  The  aggregate  sum  of  the  several 
accepted  drafts  is  fourteen  hundred  dollars,  all  of  which  was 
long  past  due  when  this  bill  was  filed  in  January,  1891.  The 
bill  then  '*  charges  that  Lorenzo  Corey,  one  of  the  defend- 
ants, became  a  stockholder  in  said  Decatur  Building  Supply 
Company  "in  the  early  part  of  February,  1888,  and  there- 
after he  became  a  member  of  the  board  of  directors  and 
president  of  said  company,  which  position  he  held  at  the 
time  of  the  occurrence  of  the  matters  and  transactions  herein- 
after complained  of,  and  has  never  resigned  or  been  removed 
therefrom;  and  that  at  the  time  he  so  became  connected 
with  the  said  Decatur  Building  Supply  Company  the  same  was 
prosperous  and  in  a  solvent  condition."  The  bill  then  avers 
that  about  the  15th  of  May,  1888,  the  said  Corey,  together 
with  others,  oflBcers  and  stockholders  of  said  corporation, 
entered  into  an  agreement  with  the  Exchange  Bank  by  which 
they  bound  themselves  as  sureties,  or  guarantors  of  said 
Decatur  Building  Supply  Company,  for  the  payment  to  the 
bank  of  such  indebtedness  as  the  building  supply  company 
might  incur,  not  exceeding  six  thousand  dollars.  It  was 
then  charged  that  before  the  end  of  June,  1888,  it  was  *'  pre- 
tended" that  the  bank  had  lent  to  the  building  supply  com- 
pany said  sum  of  six  thousand  dollars,  and  had  taken  its 
notes  therefor,  due  at  sixty  and  ninety  days. 

The  remaining  charges  of  the  bill  material  to  the  case  in 
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hand  may  be  summarized  as  follows:  One  Hoy,  brother-in- 
law  of  Corey,  was  general  manager  of  the  building  supply 
company,  and  was  its  vice-president.  From  the  19th  to  23d 
of  July,  1888,  said  company,  through  Corey  and  Hoy,  sold — 
"pretended  to  make  sale  of" — a  large  part  of  its  stock  in 
trade  to  Corey,  in  consideration  that  he  would  and  did  as- 
sume to  pay  and  pay  the  said  debt  of  six  thousand  dollars 
to  the  Exchange  Bank,  of  which  Corey  and  other  officers 
and  stockholders  of  the  building  supply  company  had  be- 
come guarantors.  The  said  debt  was  presently  paid  by 
Corey,  and  he  took  possession  of  the  stock  in  trade  so  pur- 
chased, and  removed  it  to  a  building  of  his  own.  This  was 
done  long  before  the  maturity  of  the  debt  to  the  bank,  of 
which  Corey  and  other  officers  of  the  supply  company  were 
guarantors.  The  bill  then  charges  that,  "At  the  time  of  the 
aforesaid  pretended  purchase  by  Corey  of  Decatur  Building 
Supply  Company,  it  (the  corporation)  was  hopelessly  insol- 
vent, its  liabilities  due  and  past  due  being  greater  by  far 
than  its  assets;  and  within  three  or  four  days  after  the  con- 
summation of  the  transfer  to  Corey,  on,  to  wit,  the  twenty- 
sixth  day  of  July,  1888,  the  said  Decatur  Building  Supply 
Company,  acting  through  said  Corey  as  its  president,  as- 
signed all  its  remaining  assets  to  a  trustee  for  the  benefit  of 
its  general  creditors,  whose  just  claims  and  demands  against 
said  company  '*  amounted  to  more  than  twenty-two  thou- 
sand dollars;  to  pay  which  property  was  assigned  of  value 
not  sufficient  to  pay  more  than  fifteen  per  cent."  Corey  and 
the  Decatur  Building  Supply  Company  are  made  defendants 
to  the  bill. 

Before  the  demurrer  was  filed  to  the  bill  it  was  amended, 
60  as  to  make  it  a  "  bill  in  behalf  of  complainant  and  all 
other  creditors  of  the  building  supply  company,  who  may 
come  in  and  make  themselves  parties  complainant  hereto, 
and  assume  their  proportionate  share  of  the  costs."  Under 
this  amendment,  S.  Truscott  came  in  by  petition,  and  united 
in  the  prayer  for  relief. 

The  bill,  in  a  general  way,  charges  that  Corey  took  over- 
pay in  the  matter  of  the  guaranty  for  which  he  with  others 
was  bound.  It  also  charges  that  the  money  advanced  or 
paid  by  the  bank  "was  paid,  not  to  the  Decatur  Building 
Supply  Company,  but  to  the  officers  making  the  guaranty  of 
the  loan,  for  their  own  emolument."  These  questions  need 
no  extended  mention  here.     If  the  supply  company  did  not 
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get  the  benefit  of  the  money  advanced  by  the  bank,  of  course 
it  was  under  no  obligation  to  indemnify  the  guarantors  of  the 
loan;  and,  in  taking  pay  from  the  supply  company  on 
that  account,  Corey  misappropriated  the  assets,  and  ren- 
dered himself  liable  to  the  creditors  of  tlie  insolvent  corpora- 
tion to  the  extent  of  the  misappropriation.  So,  if  he 
overpaid  himself  for  the  liability  he  was  under  as  guarantor 
to  the  bank,  the  same  rule  will  apply  to  the  excess.  It  is 
against  the  policy  of  the  law  to  permit  the  president,  or  any 
director  of  a  corporation,  to  realize  a  personal  profit,  or  side 
speculation,  in  any  dealing  he  may  have  with  the  corporation: 
1  Waterman  on  Corporations,  sec.  163.  These  matters,  how- 
ever, are  not  present  in  argument,  and  we  will  not  consider 
them  further. 

The  question  for  our  consideration,  briefly  stated,  is  this: 
Can  a  member  of  the  governing  body  of  an  insolvent  corpo- 
ration, of  which  corporation  he  is  a  nonsecured  creditor, 
be  made  a  preferred  creditor  in  the  administration  or  dispo- 
sition of  the  corporate  assets;  or  must  the  assets  be  dis- 
tributed pro  rata  among  all  the  nonsecured  creditors?  Of 
course,  if  valid  liens  have  been  created,  supervening  insol- 
vency cannot  destroy  or  impair  them.  The  question  in 
this  case  has  been  industriously  and  ably  argued  on  both 
sides. 

It  is  the  settled  law  of  this  state  that  a  debtor — a  natural 
person — though  insolvent,  may  of  his  efl'ects,  whether  money 
or  property,  pay  one  or  more  creditors  in  full,  although  he 
thereby  disables  himself  to  pay  his  other  debts.  There 
are  conditions  or  limitations  to  this  right.  The  paying  debtor 
'*  must  not  by  the  transaction  secure  any  benefit  to  himself, 
other  than  the  discharge  of  the  obligation  he  rested  under 
to  pay  the  debt.  If  paid  in  property,  it  must  be  at  its  rea- 
sonable fair  market  value.  If  the  property  be  in  value  so 
much  in  excess  of  the  debt  paid  with  it  as  to  necessitate  a 
substantial  payment  to  the  insolvent  debtor  therefor,  and 
such  substantial  excess  is  so  paid,  this  is  treated  as  securing 
a  benefit  to  the  debtor,  by  enabling  him  to  shuflQe  such  ex- 
cess out  of  the  reach  of  his  other  creditors;  and  the  transaction 
is  fraudulent.  If  the  preference  of  one  or  more  creditors  by 
an  insolvent  debtor  can  withstand  these  tests  the  motive  or 
purpose  of  the  debtor  in  giving  the  preference  becomes  an 
immaterial  inquiry:  3  Brickell's  Digest,  517,  sees.  137,  138; 
Hodges  v.  Coleman,  76  Ala.  103;  Meyer  v.  Sulzbacher,  76  Ala. 
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120;  Shealy  v.  Edwards,  78  Ala.  176;  Levy  v.  Williams,  79 
Ala.  171;  Leinkauff  y.  Frenkle,  80  Ala.  136;  Tryon  v.  Flour- 
noy,  80  Ala.  321;  Montgomery  v.  Bayliss,  96  Ala.  342;  Ellison 
V.  Moses,  95  Ala.  221;  Tiffany  v.  Boatman^s  Inst.,  18  Wall. 
375;  Grant  v.  National  Bank,  97  U.  S.  80. 

There  are  many  authorities  which  hold  that  a  solvent  and 
going  corporation  can  secure  a  member  of  the  governing 
board  in  the  payment  of  a  debt  due  him;  and  the  fact  that 
the  corporation  becomes  insolvent  afterwards  does  not  im- 
pair the  validity  of  his  security.  We  are  not  inclined  to 
question  the  correctness  of  this  principle;  but  we  will  explain 
hereafter  more  fully  what  we  mean  by  a  solvent  corporation: 
O'Connor  etc.  Co.  v.  Coosa  Furnace  Co.,  95  Ala.  614;  36 
Am.  St.  Rep.  251;  Lexington  etc.  Ins.  Co.  v.  Page,  17  B. 
Mon,  412;  66  Am.  Dec.  165;  Reichwald  v.  Commercial  Hotel 
Co.,  106  111.  439;  Paulding  v.  Chrome  Steel  Co.,  94  N.  Y.  334; 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587. 

There  are  some  authorities  which  hold  that  an  insolvent 
corporation  may  make  an  assignment,  preferring  even  its 
own  directors,  or  members  of  its  governing  body,  if  they  be 
creditors  of  the  corporation.  That  the  directors  have  the 
same  rights  as  creditors  of  natural  persons  have,  and  that 
the  relation  they  sustain  to  the  corporation  and  to  its  assets 
does  not  impair  that  right,  if  in  fact  their  claims  be  bona  fide 
debts  of  the  corporation:  Whitwell  v.  Warner,  20  Vt.  425; 
Buell  V.  Buckingham,  16  Iowa,  284;  85  Am.  Dec.  516;  Garrett  v. 
Burlington  Plow  Co.,  70  Iowa,  697;  59  Am.  Rep.  461;  Planters* 
Bank  v.  Whittle,  78  Va.  737;  Burr  v.  McDonald,  3  Gratt.  215. 

The  governing  body  or  directory  of  a  corporation  holds 
the  capital  stock  of  a  corporation  in  the  confidence  that  it 
will  be  preserved  and  admitjistered,  primarily  for  the  benefit 
of  creditors,  and  secondarily  for  the  benefit  of  the  stock- 
holders: '*  Commercial  Fire  Ins.  Co.  v.  Board  of  Revenue, 
99  Ala.  1;  ante,  p.  17;  Friend  v.  Powers,  93  Ala.  114.  As 
long  ago  as  1824,  Justice  Story, in  Wood  v.  Dummer,  3  Mason, 
308,  said:  *'  It  appears  to  me  very  clear  upon  general  prin- 
ciples, as  well  as  the  legislative  intention,  that  the  capi- 
tal stock  of  banks  is  to  be  deemed  a  pledge  or  trust  fund 
for  the  payment  of  the  debts  contracted  by  the  bank."  In 
Bank  of  St.  Mary's  v.  St.  John,  25  Ala.  566-612,  tliis  court, 
in  1854,  used  this  language:  "The  capital  stock  of  the  bank, 
with  all  its  property  and  assets,  is  to  be  regarded  as  a  trust 
fund  for  the  payment  of  creditors;    and  the  stockholderB, 
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directors,  and  agents  of  the  bank  are  trustees  for  their  benefit, 
and  as  such  may  be  made  to  discover  and  account  in  chan- 
cery." So  in  Bradley  v.  Farwell,  1  Holmes,  433,  the  court 
fiaid:  "The  relation  between  the  directors  of  a  corporation 
and  its  stockholders  is  that  of  trustee  and  cestui  que  trust  "; 
See  Wait  on  Corporations,  507,  note  1,  and  citations;  Elyton 
Land  Co.  v.  Birmingham  Warehouse  Co.,  92  Ala.  407;  25  Am. 
Bt.  Rep.  65. 

'  In  JSmith  v.  St.  Louis  Mutual  Life  Ins.  Co.,  3  Tenn.  Ch. 
502,  that  able  chancellor,  Cooper,  said:  "  Nor  is  it  denied  that 
our  decisions  have  settled  that  the  assets  of  an  insolvent  cor- 
poration constitute,  under  our  laws,  a  trust  fund  for  the  pay- 
ment of  creditors  of  the  corporation,  in  the  order  or  priority 
fixed  by  law,  and,  if  there  be  no  priority,  then  pro  rata,  and 
that  no  amount  of  diligence  on  the  part  of  one  or  more  of  the 
creditors  can  defeat  the  right  of  others  to  such  distribution. 
....  The  object  is,  in  certain  contingencies,  to  prevent  un- 
seemly scrambles,  and  to  secure,  what  equity  delights  in, 
equality  of  rights  among  all  who  are  equally  meritorious." 

We  have  cited  authorities  which  affirm  the  right  of  a  di- 
rector of  an  insolvent  corporation  to  have  himself  made  a 
preferred  creditor  in  a  case  such  as  we  have  in  hand.  There 
are  authorities  the  other  way.  In  2  Morawetz  on  Corpora- 
tions, section  787,  it  is  said:  "The  equitable  interests  of  the 
fihareholders  and  creditors  are  altered  by  the  insolvency;  and 
the  directors  or  managing  agents,  who  originally  stood  in  the 
fiduciary  relation  to  the  company,  become  placed  in  a  fidu- 
ciary relation  to  its  creditors.  The  powers  of  management 
vested  in  the  directors  of  an  insolvent  corporation,  which  has 
ceased  to  carry  on  business,  arp  solely  powers  to  manage  the 
assets  in  trust  for  its  creditors  and  for  their  benefit.  It  has 
been  held,  therefore,  that  the  directors  of  an  insolvent  cor- 
poration are   bound   to  manage  the  remaining  assets  with 

strict  regard  for  the  interests  of  its  creditors Directors 

of  an  insolvent  corporation  who  have  claims  '*  against  the 
company  as  creditors  must  share  ratably  with  the  other 
creditors  in  a  distribution  of  the  company's  assets.  They 
cannot  secure  to  themselves  any  advantage  or  preference  over 
other  creditors,  by  using  their  powers  as  directors  for  that 
purpose.  These  powers  are  held  by  them  in  trust  for  all  the 
creditors,  and  cannot  be  used  for  their  own  benefit." 

In  Richards  v.  New  Hampshire  Ins.  Co.,  43  N.  H.  263,  the 
head  note  expresses  the  principle  decided  in  the  following 
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language:  "  Directors  and  managers  of  insolvent  corporations 
are  trustees  of  the  funds,  as  well  for  the  creditors  as  for  the 
corporation,  and  are  bound  to  apply  them  pro  rata,  and  can- 
not use  them  to  exonerate  themselves  to  the  injury  of  other 
creditors." 

In  the  case  of  Haywood  v.  Lincoln,  Lumber  Co.,  64  Wis.  639, 
the  court  decided  that  "the  directors  and  officers  of  an  in- 
solvent corporation  are  trustees  for  the  creditors,  and  must 
manage  its  property  and  assets  with  strict  regard  to  their 
interests;  and,  if  they  are  themselves  creditors,  while  the 
insolvent  corporation  is  under  their  management,  they  can- 
not secure  to  themselves  any  preference  or  advantage  over 
other  creditors." 

In  Sweeney  v.  Grape  Sugar  Co.,  30  W.  Va.  443,  8  Am.  St. 
Rep.  88,  it  was  held  that  "directors  of  corporations  are 
trustees  for  the  corporation,  and  within  the  rule  that  one 
holding  a  fiduciary  relation  to  trust  property  cannot,  either 
directly  or  indirectly,  become  the  purchaser  of  such  property, 
or  transfer  it  to  his  own  use  or  for  his  own  benefit,  and,  if  he 
does,  the  sale  or  transfer  is  voidable,  and  will  be  set  aside 
at  the  mere  pleasure  of  the  beneficiaries,  though  such  fidu- 
ciary may  have  paid  full  price  and  gained  no  advantage." 

In  Beach  v.  Miller,  130  111.  162, 17  Am.  St.  Rep.  291,  it  was 
said:  "The  directors  of  an  insolvent  corporation  are  trustees 
of  its  assets  for  its  creditors,  and  cannot  give  the  funds  away, 
or  sell  them  at  a  sacrifice  in  the  interest  of  others,  even  with 
the  consent  of  the  stockholders;  and  if  themselves  creditors, 
they  cannot  receive  any  advantage  or  preference  in  the  pay- 
ment of  their  claims  at  the  expense  of  the  other  creditors." 
To  the  same  effect,  and  by  the  same  court,  is  the  case  of 
Rosehoom  v.  Whitiaker,  132  111.81. 

In  Olney  v.  Conanicut  Land  Co.,  16  R.  I.  597,  27  Am.  St. 
Rep.  767,  it  was  held  that  "  the  directors  of  an  insolvent 
corporation  are  trustees  for  the  creditors  of  the  corporation, 
and  they  cannot  obtain  priority  over  a  creditor  by  taking 
mortgages  to  themselves  to  secure  them  for  advances,  and  for 
their  indorsement  "  of  the  notes  of  the  corporation,  after 
the  creditor  has  brought  suit,  and  when  the  company  is 
insolvent." 

In  Ilowe  V.  Sanford  etc.  Co.,  44  Fed.  Rep.  231,  it  was  de- 
cided that  "  where  a  corporation,  while  still  a  going  concern, 
is  insolvent,  a  mortgage  on  its  property,  executed  to  secure 
the  directors,  who  are  liable  as  indorsers  for  it  to  a  large 
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amount,  is  invalid  as  to  general  creditors,  and  that  though 
the  mortgage  was  procured  by  the  directors  without  any 
actual  fraudulent  intent." 

In  Consolidated  Tank  Line  Co.  v.  Kansas  City  Varnish  Go.., 
45  Fed.  Rep.  7,  the  "  directors  of  an  embarrassed  corporation, 
holding  claims  against  it  which  they  wished  to  protect,  had 
the  notes  of  the  company  payable  to  themselves  drawn  and 
antedated,  and  procured  them  to  be  discounted  by  defendant 
bank.  They  then  caused  to  be  executed  a  deed  of  trust  con- 
veying all  the  assets  of  the  company  as  security  for  these 
notes,  among  others.  Held,  in  a  proceeding  by  unsecured 
creditors  to  set  it  aside,  that,  being  a  security  for  debts  upon 
which  the  directors  were  themselves  liable  as  indorsers,  it 
was  in  eflfect  a  preference  to  themselves,  and  fraudulent  and 
void." 

In  23  American  Law  Review,  No.  6,  page  1009,  there  is  a 
strong  article  maintaining  the  same  doctrine  announced  in  the 
cases  cited  above,  with  a  reference  to  many  adjudged  cases: 
See,  also,  Jackson  v.  Ludeling,  21  Wall.  616;  Dabney  v.  Bank 
of  State  of  South  Carolina,  3  S.  C.  124;  Drury  v.  Cross,  7 
Wall.  299;  Thorington  v.  Gould,  59  Ala.  461;  Goodwin  v. 
McGehee,  15  Ala.  232. 

The  question  we  have  been  considering  is  one  of  grave  and 
growing  importance  in  this  state,  and  we  have,  therefore, 
felt  it  our  duty  to  collate  the  authorities.  It  will  be  seen 
that  the  modern  authorities,  almost  without  exception,  utter 
the  same  strong  condemnatory  language  of  any  and  all 
attempts  by  directors  of  an  insolvent  corporation  to  have 
themselves  indemnified  and  preferred  over  the  other  cred- 
itors of  the  company.  The  assets  are,  in  a  sense,  a  trust 
fund  in  their  hands  for  the  payment  of  the  corporation's 
debts,  and  it  is  both  their  moral  and  legal  duty  to  maintain 
perfect  equality  in  their  administration  and  disbursement;  at 
least  to  the  extent  that  they  cannot  prefer  themselves.  We 
need  go  no  farther  in  this  case. 

In  looking  into  the  authorities  it  will  be  seen  that  the 
right  of  the  directors  of  an  insolvent  corporation  to  prefer 
themselves  as  creditors  is  withheld  from  them,  not  alone  on 
the  ground  that  the  assets  are  a  trust  fund,  of  which  they  are 
trustees  for  the  creditors.  Notice  is  taken  of  the  superior  '^ 
knowledge  they  necessarily  have,  and  the  great  advantage 
this  would  and  does  give  them  in  a  race  of  diligence.  But 
the  principle   extends  farther.     In  a  conveyance  by  which 
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they  attempt  to  pay  or  secure  themselves,  that  necessary  ele- 
ment of  all  valid  contracts — opposing  interest  in  the  seller 
and  buyer — is  wanting.  They  are  both  seller  and  buyer. 
Such  transactions  by  a  trustee  are  always  voidable,  on  the 
ground  of  public  policy. 

At  what  stage  of  a  corporation's  affairs  must  it  be  pro- 
nounced insolvent,  so  as  to  bring  it  within  the  principle  we 
have  declared?  It  is  not  enough  that  its  assets  are  insuffi- 
cient to  meet  all  its  liabilities,  if  it  be  still  prosecuting  its 
line  of  business,  with  the  prospect  and  expectation  of  contin- 
uing to  do  so;  in  other  words,  if  it  be,  in  good  faith,  what  is 
sometimes  called  a  going  business  or  establishment.  Many 
successful  corporate  enterprises,  it  is  believed,  have  passed 
tlirough  crises,  when  their  property  and  effects,  if  brought  to 
present  sale,  would  not  have  discharged  all  their  liabilities  in 
full.  We  feel  safe  in  declaring  that  when  a  corporation's 
assets  are  insufficient  for  the  payment  of  its  debts,  and  it  has 
ceased  to  do  business,  or  has  taken,  or  is  in  the  act  of  taking, 
a  step  which  will  practically  incapacitate  it  for  conducting 
the  corporate  enterprise  with  reasonable  prospect  of  success, 
or  its  embarrassments  are  such  that  early  suspension  and 
failure  must  ensue,  then  such  corporation  must  be  pronounced 
insolvent. 

Under  the  definition  we  have  given,  we  hold  that  the  sale 
charged  in  the  bill  to  have  been  made  by  the  Decatur  Build- 
ing Supply  Company  to  Corey  was,  if  the  averments  be  true, 
an  attempted  preference  by  an  insolvent  corporation  of  a 
member  of  its  governing  board,  and  that  he  is  chargeable  as 
a  trustee  with  the  property  and  effects  so  received,  or  their 
value,  for  the  equal  benefit  of  all  the  creditors. 

The  question  we  have  been  considering  may  possibly  have 
been  remotely  touched  in  the  case  of  Globe  Iron  etc.  Co.  v. 
ThacheTy  87  Ala.  458.  To  the  extent  of  the  conflict,  if  there 
be  such,  the  present  opinion  must  prevail. 

The  decretal  order  of  the  chancellor,  overruling  the  demur- 
rer to  the  bill,  must  be  affirmed. 

McClellan,  J.,  dissented. 

Corporations. — Capital  Stock  a3  Tarsr  FtJUD:  See  Commercial  etc- 
Im.  Co.  y.  Board  oj  Revenue,  99  Ala.  1;  ante,  p.  17,  and  note. 

Corporations— Insolvency — Preferkncm  in  Favor  of  Officers. — 
The  directors  of  an  insolvent  corporation  are  trustees  for  its  creditors,  and 
are  therefore  debarred  in  equity,  by  virtue  of  their  positioua,  from  preferriag 
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debts  due  themselres  from  the  corporation:  Olney  v.  Conanicut  Land  Co.,  16 
R.  I.  697;  27  Am.  St.  Rep.  767,  and  note;  Hill  ▼.  Pioneer  Lumber  Co.,  113 
N.  0.  173;  37  Am.  St.  Rep.  621;  Beach  v.  Miller,  130  111.  1C2;  17  Am.  St. 
Rep.  291,  and  extended  note.  See,  also,  the  extended  note  to  Oarrett  r, 
Burlington  Plow  Co.,  59  Am.  Rep.  466. 
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[99  Alabak A,  130.] 

Factors — Authority  to  Pledqb  Goods.— In  the  absence  of  express  stat* 
ate  a  factor  or  commission  merchant  has  no  implied  authority  to  pledge 
the  goods  of  his  principal  for  his  own  use.  A  party  so  taking  the  goods 
and  adrancing  his  money  acquires  no  right  to  the  property  as  against 
the  principal  whether  he  knew  he  was  dealing  with  a  factor  or  not. 

WAEEHoass  Receipts — Negotiability. — A  statute  providing  that  "a  re- 
ceipt of  a  warehouseman  on  which  the  words  '  not  negotiable '  are  not 
plainly  written  or  stamped  may  be  transferred  by  the  indorsement 
thereof,  and  any  person  to  whom  the  same  is  transferred  must  be  deemed 
Mid  taken  to  be  the  owner  of  the  things  and  property  therein  specifiecl, 
so  far  as  to  give  validity  to  any  pledge,  lien,  or  transfer  made  or  created 
by  such  person,"  makes  such  receipts  negotiable  only  in  the  sense  that 
their  regular  transfer  by  indorsement  amounts  to  a  manual  delivery  of 
the  property  named  in  them,  but  they  are  not  warranties  or  guaranties 
of  title  by  the  party  issuing  them. 

WAREHoasE  Receipts.  — Unauthorized  Pledge  by  a  factor  or  agent  to  sell 
of  a  warehouse  receipt  for  the  property  of  his  principal  is  inefifectual 
to  divest  the  title  of  the  latter,  who  may  recover  the  property  from  the 
pledgee. 

Warehouse  Receipts — Unauthorized  Pledge — Limitation  in  Contract 
OF  Pledge. — When  a  factor  or  agent  to  sell  pledges  the  property  of 
his  principal  or  the  warehouse  receipts  therefor  without  authority  a 
clause  in  the  contract  of  pledge  that  the  property  "has  been  advanced 
upon  by  us  to  its  full  value"  limits  the  operation  of  the  pledge  to  th» 
factor's  actual  interest  in  the  property,  but  does  not  divest  the  title  of 
the  real  owner  as  against  the  pledgee. 

Dawson  &  Pitts,  for  the  appellant. 

O.  A.  Rohbins  and  J.  H.  Stewart,  for  the  appellee. 

133  "Walker,  J.  The  claim  of  the  appellant,  the  Com- 
mercial Bank  of  Selma,  to  the  cotton  involved  in  this  suit 
rests  upon  a  transfer  and  delivery  by  the  H.  C.  Keeble  Com- 
pany *'*  of  warehouse  receipts  therefor,  as  collateral  secu- 
rity for  a  note  made  by  that  company  to  the  bank.  The  H, 
C.  Keeble  Company  was  a  corporation  engaged  in  business  as 
a  cotton  factor  and  grocery  merchant  in  the  city  of  Selma. 
The  appellee,  who  was  the  owner  of  the  cotton,  had  had  it 
shipped  to  that  company,  with  instructions  not  to  sell  it  until 
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ordered  to  do  so.  The  consignee  had  the  cotton  stored  in  the 
warehouse  of  Phillips  &  Parrish,  and  took  the  warehouse  re- 
ceipts therefor  in  its  own  name.  No  advances  were  made  to 
the  appellee  on  this  cotton,  and  there  is  no  evidence  that  he 
authorized  the  consignee  to  store  it  and  take  the  warehouse 
receipts  in  its  own  name,  or  to  pledge  the  cotton  itself,  or  the 
warehouse  receipts. 

Under  the  common  law  a  factor  or  commission  merchant 
has  no  implied  authority  to  pledge  the  goods  of  his  principal 
for  his  own  use.  Unless  the  result  is  controlled  by  some 
statute  the  attempted  pledge  does  not  work  a  divestiture  of 
the  title  of  the  principal,  and  the  party  receiving  such  a 
pledge  and  advancing  his  money  acquires  no  right  to  the 
property  as  against  the  principal,  whether  he  knew  he  waa 
dealing  with  a  factor  or  not:  Bott  v.  McCoy,  20  Ala.  578;  56 
Am.  Dec.  223;  Vosa  v.  Robertson,  46  Ala.  483;  Allen  v.  St.  Louis 
Bank,  120  U.  S.  20;  1  Lawson's  Rights,  Remedies  and  Prac- 
tice, sec.  229. 

In  England  and  in  several  of  the  states  in  this  country 
statutes  have  been  enacted  for  the  protection  of  third  persons 
who,  in  good  faith  and  in  ignorance  of  any  defects  of  title, 
advance  money  or  incur  obligations  on  the  faith  of  property 
which  is  apparently  owned  by  the  persons  with  whom  they 
deal,  who,  however,  in  fact  hold  it  merely  as  factors  or  agents, 
having  been  intrusted  by  the  owners  with  possession  of  the 
property  or  of  documentary  evidence  of  title  to  it:  Soltau  v. 
Gerdmi,  119  N.  Y.  380;  16  Am.  St.  Rep.  843;  Rowland  v.  Wood- 
ruff, 60  N.  Y.  73;  Price  v.  Wisconsin  etc.  Ins.  Co.,  43  Wis.  267; 
Macky  v.Dillinger,  73  Pa.  St.  85;  George  v.  Fourth  Nat.  Bank, 
41  Fed.  Rep.  257.  Decisions  controlled  by  such  statutes  have 
no  bearing  upon  this  case,  as  we  have  no  statute  purporting 
to  change  the  common-law  rule  which  protects  the  owner 
against  an  unauthorized  pledge  of  his  property  by  one  who, 
AS  factor  or  agent  to  sell,  has  been  intrusted  with  the  posses- 
sion and  custody  of  it.  No  statute  is  appealed  to  which  could 
give  any  color  to  a  claim  that  an  unauthorized  pledge  by  a 
factor  of  the  property  itself  which  was  intrusted  to  him  would 
have  any  other  *■•  effect  as  against  the  principal  than  was 
accorded  to  such  a  transaction  by  the  common  law. 

If  the  H.  C.  Keeble  Company,  instead  of  having  the  cotton 
stored  in  the  warehouse  of  Phillips  &  Parrish,  had  retained 
possession  of  it  until,  without  any  authority  or  license  from 
the  appellee,  the  cotton  itself  was  delivered  to  the  bank  iu 
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pledge  to  secure  the  payment  of  the  note  of  the  H.  C.  Keeble 
Company,  it  is  plain  that  the  bank  would  not  have  acquired 
any  greater  title  to  the  property  than  that  company  had  to 
confer;  and  the  appellee  would  have  been  entitled  to  recover 
the  cotton  from  the  bank,  or  to  hold  the  bank  liable  for  its 
conversion.  But  it  is  claimed  that  the  factor,  having  stored 
the  cotton  in  a  warehouse  and  obtained  warehouse  receipts 
therefor  to  itself,  was  enabled  by  the  transfer  of  those  receipts 
to  confer  upon  the  bank  a  claim  to  the  cotton  which  must  pre- 
vail against  the  title  of  the  true  owner.  Section  1178  of  the 
code  is  relied  upon  as  giving  this  effect  to  the  transfer  of  ware- 
house receipts  by  the  persons  to  whom  they  are  issued.  The 
clause  of  that  section  upon  which  this  claim  is  based  is  in 
the  following  words:  "The  receipt  of  a  warehouseman,  on 
which  the  words  '  not  negotiable '  are  not  plainly  written  or 
stamped,  may  be  transferred  by  the  indorsement  thereof,  and 
any  person  to  whom  the  same  is  transferred  must  be  deemed 
and  taken  to  be  the  owner  of  the  things  or  property  therein 
specified,  bo  far  as  to  give  validity  to  any  pledge,  lien,  or 
transfer  made  or  created  by  such  person." 

Sections  1175,  1177,  1178,  and  1179  of  the  code  are  based 
upon  an  act  approved  February  28,  1881,  entitled  "An  act 
to  prevent  the  issue  of  false  receipts,  and  to  punish  the 
fraudulent  transfer  of  property  by  warehousemen,  wharf- 
ingers, and  others":  Acts  of  1880-81,  p.  133.  In  the  process 
of  codification  the  provisions  of  that  statute  were  redrafted 
and  somewhat  modified.  But  the  provisions  of  the  four  sec- 
tions above  mentioned  are  all  in  furtherance  of  the  main 
legislative  purpose  which  was  indicated  in  the  title,  and  in 
the  corresponding  section  of  the  original  act.  So  far  as  ware- 
house receipts  are  concerned  the  purpose  of  the  statute  is,  in 
the  first  place,  to  prevent  the  issue  of  such  receipts,  unless  the 
property  therein  described  has  been  actually  received,  and  is 
in  the  possession  of  the  person  issuing  the  receipt.  This 
purpose  is  manifested  in  section  1175  of  the  code.  The  pur- 
pose, in  the  next  place,  is  to  give  definite  legal  recognition  to 
such  receipts  as  true  tokens  of  the  possession  of  the  property 
described  in  them;  and  to  regulate  the  manner  in  which  the 
holder  of  such  a  token  of  possession  *'*  naay,  by  an  assign- 
ment of  it,  convey  his  interest  in  the  property  described  as 
eflfectually  as  he  could  by  a  transfer  and  delivery  of  the 
property  itself.  The  provisions  to  this  end  are  embodied  in 
sections  1177,  1178,  and    1179.     Undoubtedly,  it  was   the 
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intention  of  the  legislature  to  facilitate  and  throw  safeguards 
around  dealings  in  personal  property  by  the  use  of  paper 
representatives  of  it.  To  this  end  the  holder  of  a  warehouse 
receipt  is  so  far  treated  as  the  possessor  of  the  property  men- 
tioned in  it  that  his  transfer  of  the  receipt,  in  the  mode  pre- 
scribed by  th3  statute,  operates  in  the  same  manner  as  the 
direct  delivery  of  the  property  itself  would  do.  The  transfer 
of  the  receipt  is  given  eflfect  as  a  symbolical  delivery  of  pos- 
session. The  statute  does  not  undertake  to  make  the  receipt 
better  evidence  of  title  than  the  actual  possession  of  the  prop- 
erty itself.  We  cannot  conceive  that  it  could  have  been 
within  the  contemplation  of  the  legislature  that  the  pro- 
visions of  the  statute  would  enable  a  thief,  by  depositing  the 
stolen  property  with  a  warehouseman  and  obtaining  a  receipt 
for  it  in  due  form,  to  confer  upon  an  innocent  purchaser,  for 
value  and  in  good  faith,  a  claim  to  the  property  which  would 
prevail  against  that  of  the  true  owner. 

In  Collins  v.  Ralli,  20  Hun,  246,  it  was  held  that  a  New 
York  statute,  substantially  identical  with  the  provision  above 
quoted,  did  not  protect  the  purchasers  for  value  and  in  good 
faith  of  warehouse  receipts,  when  the  possession  of  the  cotton 
they  represented  by  the  person  to  whom  they  were  issued 
had  been  larcenous.  After  quoting  the  statute  the  court 
«aid:  "The  learned  counsel  for  the  defendants  insist  that 
the  provisions  of  this  section  afford  them  complete  protection 
against  a  recovery  in  this  action;  that  having  purchased  the 
cotton  upon  the  faith  of  the  negotiable  warehouse  receipts, 
and  paid  therefor  full  market  value,  this  case  falls  within 
the  spirit  and  the  letter  of  the  section.  All  the  other  sec- 
tions of  this  act,  except  the  last,  which  is  unimportant,  pro- 
hibit the  issue  of  false  receipts,  etc.,  and  prescribe  the  penalty 
for  a  violation  of  their  provisions.  The  scope  and  object  of 
the  act,  therefore,  seems  to  be  to  protect  the  mercantile 
community  against  fraudulent  practices  by  warehousemen, 
wharfingers,  and  others,  in  respect  to  these  receipts  for  goods 
stored,  or  represented   to  be  stored  with  them.     That  this 

is  the  purpose  is  shown  by  the  title  of  the  act Tlie 

clause  *  warehouse  receipts  given  for  any  goods  ....  stored 
or  deposited  with  any  warehouseman,'  means  receipts  given 
for  goods  so  stored  or  deposited  by  any  person  having  the 
title  thereto,  real  or  apparent,  or  authority  of  *•*  such  person 
therefor.  This  section  of  the  act  proceeds  upon  the  assump- 
tion that  the  receipt  is  so  issued.    Any  other  construction 
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would  enable  warehousemen  to  issue  receipts  for  goods  known 
by  them  to  be  stolen,  and  so  convey  title  to  them,  or  even 
themselves  to  commit  larceny,  and  by  issuing  receipts  for 
the  stolen  property  defraud  the  plundered  owner  of  all  title 
to  and  power  of  reclaiming  it.  Such  a  construction  would 
work  a  change  in  the  law  hardly  contemplated  by  the  legis- 
lature when  the  act  under  consideration  was  passed,  and 
yet  the  construction  insisted  upon  by  the  defendants  would 
accomplish  precisely  this  result.  Courts  often  have  to  look 
beyond  the  mere  words  of  a  statute  in  determining  its  mean- 
ing, and  give  to  it  such  an  interpretation  as  the  mischief 
Bought  to  be  cured,  and  the  evident  intention  of  the  legisla- 
ture indicate."  The  judgment  in  that  case  was  affirmed  by 
the  court  of  appeals:  Collins  v.  Ralli,  85  N.  Y.  637;  and  the 
decision  has  been  approved  in  subsequent  casesf  Hentz  v. 
Miller,  94  N.  Y.  64;  Soltau  v.  Gerdau,  119  N.  Y.  380;  16  Am. 
St.  Rep.  843. 

To  put  it  in  the  power  of  a  factor  to  give  effect  to  an  unau- 
thorized pledge  of  the  property  of  his  principal  by  resorting 
to  the  device  of  pledging  a  receipt  for  the  property,  instead  of 
the  property  itself,  would  as  clearly  be  an  abridgement  of  the 
common-law  rights  of  the  owner  as  it  would  be  to  allow  a 
thief,  by  using  a  receipt  for  the  stolen  property,  instead  of 
the  property  itself,  to  defeat  the  common-law  right  of  the 
owner  to  reclaim  the  stolen  property,  in  whosesoever  hands  it 
may  be  found.  The  statute  under  consideration  does  not 
purport  to  deal  with  the  right  of  the  owner  of  personal  prop- 
erty to  recover  it  from  the  one  who  claims  under  a  disposi- 
tion of  it,  which  was  unauthorized  by  the  owner.  The  object 
in  view  being  to  recognize  dealings  in  personal  property  by 
the  use  of  certain  tokens  of  its  possession,  to  prevent  the 
issue  of  such  tokens  except  when  the  property  mentioned  in 
them  has  actually  been  received  by  the  persons  issuing 
them,  and  to  regulate  the  transfer  of  the  property  by  assign- 
ment of  the  token,  as  a  substitute  for  actual  delivery  of  the 
property;  the  statute  was  framed  on  the  assumption  that  the 
possession  of  the  property  by  the  person  to  whom  the  token 
was  issued  was  accompanied  by  ownership,  and  a  right  to 
dispose  of  it,  and  questions  presented  by  the  assertion  of  a 
paramount  claim  to  the  property  were  not  dealt  with  by  the 
statute,  but  were  left  to  be  determined  by  existing  laws  gov- 
erning the  riglit  of  the  true  owner  of  property  to  follow  and 
reclaim  it  in  the  hands  of  persons  claiming  under  an  unau- 
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thorized  *•*  disposition  of  it  by  one  not  the  true  owner,  but 
in  actual  possession  of  it. 

There  is  evidence  in  section  1178  of  the  code  of  the  ab- 
sence of  any  intention  to  enable  the  holder  of  a  warehouse 
receipt,  by  a  transfer  of  it  by  indorsement,  to  confer  any 
better  claim  to  the  property  than  he  could  if  he  had  not 
stored  the  property  with  a  warehouseman,  but  had  invested 
the  person  with  whom  he  dealt  with  actual  possession  of  it. 
Immediately  after  the  clause  already  quoted  from  that  sec- 
tion is  the  following  provision:  "But  this  section  must  not 
be  so  construed  as  to  affect  or  impair  the  lien  of  a  landlord 
on  such  things,  or  property  for  rent  or  advances,  or  to  affect 
or  impair  any  lien  thereon  created  by  contract,  of  which 
notice  is  given  by  registration  in  the  manner  prescribed  by 
law."  It  is  not  to  be  supposed  that  the  legislature  was 
more  solicitous  to  protect  the  rights  of  lienholders  than 
those  of  the  own6rs  of  the  property.  The  assumption  is 
that  it  is  the  owner  who  has  had  the  property  stored,  and 
obtained  a  warehouse  receipt  for  it;  and  the  provision  just 
quoted  simply  makes  it  plain  that  he  cannot,  by  a  transfer 
of  the  receipt,  any  more  than  he  could  by  a  disposition  of 
the  property,  accompanied  by  an  actual  delivery  of  posses- 
sion, affect  or  impair  liens  upon  it.  It  is  further  provided 
in  the  same  section  that,  "  in  the  event  of  the  loss  or  destruc- 
tion of  such  receipt,  the  warehouseman,  not  having  notice  of 
the  transfer  thereof  by  indorsement,  may  make  delivery  of 
the  things  or  property  to  the  rightful  owner  thereof;  and 
if  the  things  or  property,  or  any  part  thereof,  be  claimed  or 
taken  from  the  custody  or  possession  of  the  warehouseman 
under  legal  process,  the  surrender  thereof  may  be  made 
without  delivery  or  cancellation  of  such  receipt,  or  without 
indorsement  thereon."  The  first  of  these  two  clauses  shows 
that  it  was  assumed  that  the  receipt  was  issued  to  the  right- 
ful owner  of  the  property.  The  second  of  them  shows  that 
it  was  no  part  of  the  legislative  intention  to  make  the  fact 
that  his  receipt  is  outstanding  a  protection  to  the  ware- 
houseman against  paramount  claims  to  the  property;  or  to 
displace,  in  the  case  of  the  issue  of  a  warehouse  receipt  to 
another,  the  common-law  rules  governing  the  rights  of  the 
owner  to  recover  his  property  from  a  stranger  claiming 
under  a  disposition  of  it  not  binding  on  him.  The  apparent 
object  of  the  statutory  provisions  in  reference  to  warehouse 
receipts  is   to  give  them,  for  the   purposes  of  commerce, 
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recognition  and  credit  as  Bubstitutes  for  the  property  de- 
ecribed  in  them,  and  to  give  dealings  in  them  the  same  effect 
as  similar  dealings  with  the  property  itself.  We  think  that 
*'*  they  are  made  negotiable  only  in  the  sense  that  in  their 
passage  through  the  channels  of  commerce  the  law  regards 
the  property  which  they  describe  as  following  them,  and 
gives  to  their  regular  transfer  by  indorsement  the  effect  of  a 
manual  delivery  of  the  tilings  specified  in  them.  No  inten- 
tion is  disclosed  to  give  dealings  in  them  any  more  control- 
ling effect  upon  the  title  to  the  property  they  represent  than 
would  be  given  to  similar  dealings  with  the  -property  itself. 
At  last,  they  are  mere  tokens  of  possession,  and  not  guaran- 
ties of  title  by  the  persons  issuing  them.  The  warehouseman 
holds  himself  out  as  the  custodian,  for  the  legal  holder  of  the 
receipt,  of  the  property  mentioned  in  it,  but  he  does  not  war- 
rant the  title  of 'the  property  against  the  claims  of  strangers 
to  the  contract  of  storage. 

This  view  of  the  statute  is  well  supported  by  pertinent  au- 
thorities. By  the  express  terms  of  the  statute  which  was 
under  consideration  in  the  case  of  Insurance  Co.  v.  Kiger,  103 
U.  S.  352,  the  unauthorized  pledge  by  a  factor  of  a  warehouse 
receipt  for  the  property  of  his  principal  was  ineffectual  as 
against  the  principal.  On  that  ground  the  owner  of  the 
property  in  that  case  was  held  to  be  entitled  to  recover  it,  the 
adverse  claim  being  under  a  pledge  by  the  factor  of  warehouse 
receipts  for  it.  But,  in  overruling  the  claim  of  the  pledgee 
against  the  warehouseman,  based  upon  the  provisions  of  the 
statute  declaring  warehouse  receipts  issued  under  it  negotia- 
ble by  indorsement,  and  making  the  warehouseman  liable  to 
the  legal  holder  or  owner  of  the  receipt,  for  the  market  value 
of  the  property  therein  described,  the  court  said:  "There  is 
no  pretense  of  fraud  or  collusion,  and  we  think  it  would  be  a 
flurprise  to  warehousemen  to  be  told  that  when  they  issued 
their  receipts  for  property  in  store,  they  became  not  only  re- 
sponsible as  custodians  of  the  property,  but  guarantors  of  its 
title  to  the  assignees  of  the  receipts.  Such  a  rule  would  make 
it  necessary  for  a  warehouseman,  before  giving  a  receipt,  not 
only  to  ascertain  whether  he  had  the  property  actually  in 
store,  but  whether  the -title  of  the  bailor  was  valid  and  unen- 
cumbered. Certainly  this  could  not  have  been  in  contem- 
plation when  warehouse  receipts  were  made  by  statute 
negotiable,  and  to  some  extent  evidence  of  ownership."  In 
the  course  of  tlie  opinion,  these  expressions  were  used:  "  Un- 
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doubtedly  the  possession  of  the  receipts  was  equivalent  to  the 
possession  of  the  property."  ....  "The  receipt  in  the 
hands  of  the  company  represented  the  cotton  stored  by 
Aiken  &  Watt,  and  gave  the  company  the  same  rights  it 
would  have  had  if  the  cotton  instead  of  the  receipt  had  been 
handed  over.  **•  The  company  got  by  the  receipt  such  in- 
terest in  the  cotton  as  Aiken  &  Watt  could  by  their  pledge 
convey,  and  that  is  all  Boyd  &  Co.  agreed  to  deliver  on  the 
return  of  their  receipt  by  the  lawful  holder." 

In  noticing  a  Missouri  statute,  almost  identical  in  its  title 
and  provisions  with  the  original  act  on  which  the  sections  of 
the  code  under  consideration  were  based,  it  was  said  in  Allen 
v.  St.  Louis  Bank,  120  U.  S.  20-35:  "  None  of  these  provisions 
are  limited  or  even  addressed  to  factors  or  other  agents  au- 
thorized to  sell  goods  of  their  principals,  and  intrusted  for 
that  purpose  with  the  possession  either  of  the  goods,  or  of 
warehouse  receipts,  bills  of  lading,  or  other  similar  documents 
in  which  such  agents  are  named  as  consignees.  But  their 
leading  object  is  to  regulate  the  manner  and  effect  of  trans- 
ferring warehouse  receipts  and  bills  of  lading  by  indorse- 
ment." The  meaning  of  the  later  statute  which  was  relied 
on  in  that  case  was  not  determined  by  the  court,  except  to 
the  extent  of  the  decision  that  the  pledgee  of  the  warehouse 
receipts,  without  their  indorsement  in  writing,  was  not  entitled 
to  its  protection. 

As  representatives  of  property,  bills  of  lading  and  ware- 
house receipts  are  instruments  of  similar  character.  They 
are  dealt  with  as  substitutes  for  the  property  itself.  The 
assignment  of  a  bill  of  lading  for  value  while  the  goods  are 
in  transit  is  limited  to  the  effect  of  symbolizing  their  sale 
and  delivery,  and  the  assignee  is  thereby  invested  with  all 
the  rights  of  a  purchaser  with  actual  delivery  of  possession, 
but  no  more:  Douglas  v.  PeopWs  Bank  of  Kentucky ,  86  Ky. 
176;  9  Am.  St.  Rep.  276;  Moore  v.  Robinson,  62  Ala.  637. 
In  Shaw  v.  Railroad  Co.,  101  U.  S.  557,  it  was  recognized  that 
a  statute  declaring  that  bills  of  lading  "shall  be  negotiable 
by  written  indorsement  thereon  and  delivery,  in  the  same 
manner  as  bills  of  exchange  and  promissory  notes,"  should 
not,  in  the  absence  of  language  clearly  evidencing  such  an 
intention,  be  construed  as  effecting  such  an  innovation  upon 
the  common-law  right  of  the  owner  of  property  to  protection 
against  its  misappropriation  by  others,  that  such  misappro- 
priation could  be  successfully  made  by  the  use  of  a  symbol  or 
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representative  of  the  property,  when  it  would  not  prevail 
against  the  claim  of  the  owner  if  the  possession  of  the  prop- 
erty itself  had  been  acquired  in  a  similar  manner.  In  Na- 
tional Bank  v.  Wisconsin  Cent.  R.  R.  Co.,  44  Minn.  224,  20 
Am.  St.  Rep.  566,  the  proposition  was  stated  and  applied 
that  it  is  always  a  good  defense  to  a  carrier,  even  against  an 
innocent  indorsee  of  the  bill  of  lading,  that  the  property  was 
taken  from  its  ***  possession  by  one  having  a  paramount 
title;  and  it  was  decided  that  the  correctness  of  this  proposi- 
tion was  not  affected  by  a  statute  which  provided  that  bills 
of  lading,  or  receipts  for  any  goods,  wares,  merchandise,  etc., 
when  in  transit  by  cars  or  vessels,  "  shall  be  negotiable,  and 
may  be  transferred  by  indorsement  and  delivery  of  such  re- 
ceipt or  bill  of  lading,  and  any  person  to  whom  the  said 
receipt  or  bill  of  lading  may  be  transferred  shall  be  deemed 
and  taken  to  be  the  owner  of  the  goods,  wares,  or  merchandise 
therein  specified,"  etc.  Mitchell,  J.,  delivering  the  opinion  of 
the  court,  said  of  this  statute:  "  It  was  not  intended  to  totally 
change  the  character  of  bills  of  lading,  and  put  them  on  the 
footing  of  bills  of  exchange,  and  charge  the  negotiation  of 
them  with  the  consequences  which  attend  or  follow  the  nego- 
tiation of  bills  or  notes.  On  the  contrary,  we  think  the  sole 
object  of  the  statute  was  to  prescribe  the  mode  of  transferring 
or  assigning  bills  of  lading,  and  to  provide  that  such  transfer 
and  delivery  of  these  symbols  of  property  should,  for  certain 
purposes,  be  equivalent  to  an  actual  transfer  and  delivery  of 
the  property  itself." 

Our  conclusion  is,  that  it  would  be  a  perversion  of  the 
mahifest  purpose  of  the  statute  to  construe  it  as  having  the 
effect  of  putting  the  symbol  of  the  property  upon  a  higher 
plane,  as  an  evidence  of  title,  than  the  actual  possession  of 
property  it  describes.  The  statute  does  not  undertake  to 
make  the  transfer  and  delivery  of  the  symbol  more  than  the 
equivalent  of  an  actual  transfer  and  delivery  of  the  prop- 
erty itself. 

Conceding  that  the  clause  in  the  contract  of  pledge,  "which 
cotton  has  been  advanced  upon  by  us  to  its  full  value,"  does 
not  show  that  the  pledgor's  character  as  a  factor  was  recog- 
nized in  the  transaction,  and  that  it  was  the  intention  of  the 
parties  to  limit  the  operation  of  the  pledge  to  the  pledgor's 
actual  interest  in  the  cotton  by  reason  of  advances  made 
upon  it,  we  have,  then,  the  simple  case  of  a  pledge  by  a  fac- 
tor of  the  property  of  his  principal  for  his  own  use.     The 
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warehouse  receipts  which  he  obtained  are  to  be  regarded  as 
the  cotton  itself  which  he  held  in  the  capacity  of  an  agent 
to  sell.  "We  have  no  "  Factor's  Act"  to  raise  up  a  statutory 
estoppel  against  the  owner,  based  upon  his  act  in  intrusting 
the  factor  with  possession  of  the  goods,  or  documentary  evi- 
dence of  ownership  and  right  of  disposal,  and  thereby  lead- 
ing innocent  third  persons  to  deal  with  the  factor  on  the  faith 
of  his  apparent  ownership.  There  is  nothing  to  take  this  case 
out  of  the  influence  of  the  common-law  rule,  which  protects 
the  owner  of  personal  property  against  an  unauthorized  *** 
pledge  of  it  by  one  who  held  it  merely  as  a  factor  or  agent  to 
sell.  The  original  defendants,  the  warehousemen,  having 
disclaimed  all  interest  in  the  suit,  the  plaintiff  was  entitled 
to  recover  his  cotton,  and  the  claim  of  the  bank,  based  upon 
the  attempted  pledge  by  the  H.  C.  Keeble  Company,  pre- 
sented no  legal  obstacle  to  the  plaintiflF's  recovery. 

It  affirmatively  appears  that  the  appellant  was  not  injured 
by  the  admission  of  evidence  of  the  market  value  of  the 
cotton  prior  to  the  date  of  the  transfer  of  the  warehouse  re 
ceipts.  That  evidence  was  that  in  September  the  cotton  was 
worth  nine  and  three-eighths  cents  per  pound.  The  undis- 
puted evidence  was  that  the  cotton  was  worth  nine  cents  per 
pound  in  December  and  January,  after  the  transfer  of  the 
warehouse  receipts.  The  jury  assessed  the  value  of  all  of  it 
at  only  nine  cents  per  pound.  This  valuation  was  supported 
by  the  undisputed  evidence,  excluding  the  evidence  of  the 
higher  value  in  September. 

In  view  of  the  conclusion  that  on  the  undisputed  evidence 
the  plaintiflF  was  entitled  to  recover,  it  is  unnecessary  to  con- 
sider the  various  charges  given  and  refused. 

AflBrmed.  

Ths  subsequent  cue  of  Commercial  Bank  of  Selma  t.  Lee,  99  Ala.  493, 
wu  in  all  material  respects  similar  to  the  principal  case.  The  court  reaf- 
firmed the  doctrine  o{  the  principal  case,  and  decided  that  when  a  ware- 
house receipt  for  cotton  taken  in  the  name  of  a  factor  or  agent  to  sell  recites 
the  name  of  the  principal  and  real  owner,  and  is  afterwards  pledged  by  tha 
factor  without  authority,  as  security  for  a  note  containing  an  iiidorsenicnt 
that  such  "cotton  has  been  advanced  upon  to  its  full  value"  by  the  factor, 
the  pledger  of  the  warehouse  receipt  takes  it  with  notice  of  the  true  state 
of  account  between  the  principal  and  his  factor,  and  becomes  the  purchaser 
and  owner  of  only  snch  interest  and  claim  as  the  factor  can  assert.  Tlia 
remaining  interest  or  title  of  the  principal  is  not  divested  by  the  transac- 
tion. 

Factors — AtJTHORrrr  to  Plbdo«  Goods. — A  factor  cannot  pledge  for  his 
OiWD  debt  property  intrusted  to  him  to  be  sold  by  his  principal:  Miiler  t. 
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Schneider,  19  La  Ann.  300;  92  Am.  Dec.  535;  First  Nat.  Bank  r.  Nelson,  38 
Ga.  391;  95  Am,  Deo.  400,  and  note;  McCreary  v.  Gaines,  55  Tex.  485;  40 
Am.  Rep.  818;  Lallande  v.  Creditors,  42  La.  Ann.  705;  Merchants'  Batik  r. 
Pope,  19  Or.  35;  Wright  v.  Solomon,  19  Cal.  64;  79  Am.  Deo.  196,  and  note. 
The  party  receiving  such  a  pledge  and  advancing  his  money  acquires  na 
title  aa  against  the  principal:  Bott  v.  McCoy,  20  Ala.  578;  56  Am.  Dec.  223, 
and  note.     See  the  extended  note  to  Bigelow  v.  Walker,  58  Am.  Deo.  163. 

Warehousemen — Receipts — Negotiability  of. — In  the  absence  of  a^ 
statutory  provision  a  warehouse  receipt  is  not  negotiable:  Solomon  v.  Btish- 
nell,  n  Or.  277;  50  Am.  Rep.  475;  Second  Nat.  Bank  v.  Walbridge,  19  Ohio 
St.  419;  2  Am.  Rep.  408;  Burton  v.  Curyea,  40  111.  320;  89  Am.  Dec.  350,  and 
note.  See,  also,  the  notes  to  Robson  v.  Swart,  100  Am.  Dec.  243;  Hale  r. 
Milwaukee  Dock  Co.,  99  Am.  Deo.  173,  and  the  extended  note  to  Rice  t.  CiO' 
ler,  84  Am.  Deo.  753. 


Parker  v.  Parke e. 

[99  ALABAMA,  239.] 

Partnership — Dissolution  by  Death — Disposition  or  Property. — On 
the  death  of  a  partner  the  firm  of  which  he  was  a  member  is  eo  instant} 
dissolved,  and  one  of  the  consequences  of  such  dissolution  is  that  his 
distributees,  as  to  the  personal  assets,  become  joint  owners,  and  hi» 
heirs,  as  to  the  realty,  become  cotenants  with  the  surviving  partner. 

Partnership — Dissolution  by  Death — Disposition  or  Property. — At 
the  dissolution  of  a  partnership  by  the  death  of  one  of  the  partners  the 
title  to  the  personal  assets  devolves  on  the  survivor  to  be  used  to  pay 
the  debts  of  the  partnership,  the  residue  to  be  distributed  among  the 
representatives  of  the  deceased;  but  the  title  to  the  partnership  realty 
devolves  on  the  heirs  of  the  deceased  partner,  subject  in  equity  to  be 
converted  into  partnership  assets  and  used  for  partnership  purposes. 

Partnership — Dissolution  by  Death— Parties  to  SETTLEMENr,— In  a 
suit  touching  the  final  settlement  under  administration  of  the  interest 
of  a  deceased  partner  in  the  lands  or  assets  of  the  partnership,  his 
heirs  are  necessary  parties,  and  their  nonjoinder  may  be  taken  advan- 
tage of  by  objection,  or,  in  the  absence  of  objection,  by  the  court  ex 
mero  motu. 

lurANCY — Guardian  ad  Litem— Allowance  of  Attorney's  Fee. — No 
one  can  properly  represent  an  infant  defendant  in  a  suit  as  guardian  ad 
litem,  or  as  his  attorney,  who  has  an  engagement  to  represent  an 
adverse  interest,  however  slight,  and,  when  not  properly  represented 
by  a  guardian  ad  litem,  an  allowance  for  attorney's  fees  for  services 
rendered  the  infant  is  erroneous. 

Partnership — Improvements  by  Surviving  Partner. — When  a  surviv- 
ing partner  erects  improvements  on  the  partnership  realty  the  respect- 
ive interests  of  himself  and  the  heirs  of  the  deceased  partner  in  the 
property  may  be  determined  in  a  suit  to  settle  the  partnership  accounts 
without  partition  of  the  property;  but  the  surviving  partner  cannot 
charge  such  heirs  with  their  share  of  expenses  incurred  in  erecting  suol?- 
improvements,  in  the  absence  of  an  express  agreement  on  their  part,  ot 
such  course  of  dealing  as  shows  an  implied  agreement  to  that  effect. 
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Bill  in  equity  by  Mrs.  Lancy  J.  Parker,  against  H.  Z. 
Parker,  the  father  of  Stephen  D.  Parker,  complainant's 
deceased  husband,  and  administrator  de  bonis  non  of  his 
estate,  to  secure  a  settlement  of  his  administration,  and  of 
the  accounts  of  a  partnership  which  had  existed  between  the 
Parkers.  The  complainant  first  married  Stephen  D.  Parker, 
who  died  intestate  in  July,  1886,  leaving  four  minor  children; 
she  afterwards  married  W.  F.  Parker,  her  present  husband. 
Stephen  D,  Parker  at  the  time  of  his  death,  and  for  a  number 
of  years  prior  thereto,  was  a  partner  with  H.  Z.  Parker,  and  the 
firm  did  a  large  and  successful  mercantile  business.  Upon 
the  death  of  the  complainant's  first  husband,  Stephen,  she 
became  administrator  of  his  estate,  but  H,  Z.  Parker  was  her 
trusted  adviser,  and  attended  to  nearly  all  of  the  business  for 
her.  Upon  her  second  marriage  she  resigned  such  adminis- 
tration, and  H.  Z.  Parker,  with  her  consent,  thereupon  became 
the  administrator  de  bonis  non  of  said  estate,  and  the  guardian 
of  her  minor  children.  He  made  a  partial  but  very  unsatis- 
factory settlement  of  his  administration  in  December,  1889, 
which  purported  to  show  all  the  assets  of  the  estate.  Com- 
plainant in  her  bill  averred  that  H.  Z.  Parker,  the  "defend- 
ant, is  an  old  man,  and  is  incapable  of  managing  the  affairs 
of  the  estate;  that  he  seems  to  take  no  interest  in  the  busi- 
ness; that  he  has  an  extensive  business  of  his  own  which  he 
neglects,  and  knows  and  cares  nothing  for  the  distributees 
of  the  estate  of  her  husband;  that  its  management  is  intrusted 
to  strangers;  that  he  has  failed  to  account  for  the  property 
on  the  inventory  and  appraisement;  that  as  surviving  partner 
of  H.  Z.  Parker  &  Son  he  has  failed  to  settle  the  copartner- 
ship business,  which  is  so  connected  with  the  estate  as  that 
the  aid  of  a  court  of  chancery  is  necessary  to  finally  settle 
the  administration  of  said  estate."  The  prayer  of  the  bill 
was,  that  said  Parker,  administrator,  be  made  a  party  respond- 
ent, that  he  be  required  to  settle  the  affairs  of  the  estate,  that 
he  be  required  to  state  an  account  between  himself  and  his 
deceased  partner,  and  as  administrator  of  his  estate,  that 
upon  final  hearing  and  settlement  he  be  removed  as  admin- 
istrator and  guardian,  and  that  some  other  person  be  appointed 
in  liis  stead.  The  minor  children  and  heirs  of  Stephen  D. 
Parker  were  not  made  parties  to  the  action,  nor  was  process 
prayed,  issued,  or  served  against  them,  and  no  guardian 
ad  litem  was  appointed  for  them.  It  appears,  however,  from 
the  record  that  one  J.  D.  Bailey  filed  an  answer  to  the  bill 
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as  "guardian  ad  litem  for  the  above-named  heirs,"  but  made 
no  other  appearance  for  them  except  to  file  a  written  motion 
as  their  guardian  ad  litem  to  have  a  credit  for  five  hundred 
dollars  claimed  by  the  complainant  disallowed.  The  defend- 
ant, H.  Z.  Parker,  by  answer,  admitted  the  partnership  as 
well  as  the  allegations  of  the  bill  as  to  the  administrations 
on  the  estate  of  S.  D.  Parker.  He  admittedhis  connection 
therewith,  but  denied  his  neglect  or  mismanagement  thereof, 
and  alleged  that  he  proceeded  promptly  to  wind  up  the 
partnership  affairs  and  to  collect  its  assets,  and  to  that  end 
the  goods  and  assets  of  the  firm  on  hand  at  the  time  of  the 
death  of  bis  son  were  inventoried  and  appraised  at  their  value, 
and  under  order  of  the  court  were  sold,  he  becoming  the  pur- 
•Tiaser,  and  that  he  was  willing  to  settle  in  court  as  surviving 
partner  and  administrator.  From  the  record  it  appeared 
that  the  partnership  owned  several  parcels  of  real  estate, 
among  them  the  storehouse  and  lot  on  which  they  did  busi- 
ness; that  this  property  was  conveyed  to  H.  Z.  Parker  & 
Son, by  deed  dated  December  11,  1878,  "and  it  is  stated  that 
the  complainant  introduced  the  deed  in  evidence,  but  it 
nowhere  appears  in  the  record.  It  also  further  appears  that, 
after  the  death  of  Stephen  D.  Parker,  the  defendant  procured 
the  complainant,  in  consideration  of  two  hundred  and  fifty 
dollars,  to  execute  a  deed  to  him  of  her  husband's  interest  in 
the  lot,  but  for  what  purpose,  or  on  what  authority,  is  not 
shown;  and  it  is  stated  that  complainant  offered  that  deed 
also  in  evidence,  but  it  is  not  to  be  found  in  the  transcript. 
The  proof  tends  further  to  show  that  H.  Z.  Parker  paid  five 
hundred  dollars  for  the  firm,  out  of  his  own  means,  for  this 
property,  and  that  the  deceased  partner  never  paid  any  part 
of  it.  After  the  death  of  the  deceased,  it  is  shown,  without 
conflict,  that  H.  Z.  Parker  erected  on  the  lot  belonging  to  the 
firm  a  brick  building,  used  for  a  hotel  above,  with  two  stores 
beneath,  at  a  cost  of  seven  thousand  five  hundred  dolhirs, 
which  was  paid  out  of  his  own  means;  and  for  this  sum,  he 
seeks  to  be  reimbursed  out  of  the  partnership  assets,  if  the 
property  is  not  adjudged  to  be  his."  Tiie  appeal  was  taken 
from  "a  decree  taking  jurisdiction  of  the  settlement  of  the 
estate  of  said  intestate,  Stephen  D.  Parker,  and  ordering  a 
reference  to  the  register,  requiring  him  to  state  an  account 
on  final  settlement  of  the  partnership  of  H.  Z.  Parker  &  Son 
with  H.  Z.  Parker  as  surviving  partner,  and  requiring  said 
Parker  to  file  with  the  register,  within  thirty  days,  his  account 
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and  statement  for  such  final  settlement,  with  instructions 
appropriate  for  the  proper  statement  of  such  account.  It  was 
further  ordered  that  "  as  soon  as  the  report  of  the  register 
hereinbefore  ordered  in  regard  to  the  partnership  of  H.  Z. 
Parker  &  Son  shall  be  filed  and  confirmed,  that  said  H.  Z. 
Parker,  as  administrator  of  the  estate  of  S.  D.  Parker, 
deceased,  is  hereb}^  required  to  file  with  the  register  of  this 
court  his  account  and  vouchers  for  a  final  settlement  of  the 
same,"  and  that  the  register  proceed  thereupon  to  audit  and 
state  said  account  on  final  settlement  of  said  estate. 

W.  D.  Roberts  and  M.  Sollie,  for  the  appellant. 

Borders  &  Carmichael,  for  the  appellee. 

'*'  Haralson,  J.  The  assignments  of  error  are  so  general, 
and  the  transcript  so  voluminous,  that  one  would  hardly  as- 
certain in  what  the  alleged  errors  consisted,  except  for  the 
fact  that  the  appellant's  counsel  have  called  attention  to  them 
in  the  brief  they  have  filed. 

The  fact  seems  to  have  been  overlooked  by  the  court  and 
counsel  on  both  sides,  that  the  infant  distributees  of  the  in- 
testate, whose  estate  the  bill  in  this  case  was  filed  to  settle, 
have  not,  as  complainants  or  defendants,  been  made  parties 
to  the  suit.  The  complainant  filed  the  bill,  as  one  would 
suppose,  more  especially  in  the  interest  of  her  children,  as 
together  they  were  more  largely  interested  than  she.  They 
owned  four-fifths  of  the  assets  of  the  estate  of  their  deceased 
father  when  finally  settled;  and  the  lands  of  the  intestate — 
the  estate  being  solvent — descended  to  them,  subject  only  to 
the  widow's  dower,  if  she  was  entitled  to  any.  On  the  death 
of  the  deceased  partner  the  firm  of  which  he  was  a  member 
was  eo  instanti  dissolved,  and  one  of  the  consequences  of  the 
dissolution  by  death  was  (subject  to  well-defined  limitations) 
that  the  distributees,  as  to  the  personal  assets,  became  joint 
owners,  and  the  heirs,  as  to  the  realty,  became  tenants  in  com- 
mon with  the  surviving  partner:  Story  on  Partnerships,  sec. 
346.  The  title  to  the  personal  assets,  in  a  case  of  the  kind,  de- 
volves on  the  surviver,  to  be  used  for  the  purpose  of  paying  the 
debts  of  the  partnership,  and  thereafter  for  distribution  among 
the  representatives  of  the  deceased;  but  the  title  to  the  real 
property  of  the  firm  devolves  on  the  heirs  of  the  deceased 
member,  subject  in  equity  to  be  converted  into  partnership 
effects,  and  used  for  certain  partnership  purposes.  In  any  suit, 
therefore,  touching  the  interest  of  a  deceased  partner  in  the 
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lands  of  the  partnership,  his  heirs  are  necessary  parties: 
Abernathy  v.  Moses,  73  Ala.  381.  And  it  may  be  stated  as  a 
general  rule  that  in  a  bill  for  final  settlement  of  the  estate 
of  a  deceased  intestate  all  the  next  of  kin  are  necessary  par- 
ties, so  that,  as  Story  expresses  it,  "the  rights  and  claims  of 
all  may  be  conveniently  established  at  the  same  time  and  in 
the  same  suit":  Story's  Equity  Pleading,  sees.  89,  205,  207; 
Teague  v.  Corbitt,  57  Ala.  537.  And  when  a  suit  in  equity 
cannot  be  disposed  of  properly  on  its  merits,  for  the  want  of 
necessary  parties,  objection  may  be  taken  on  error,  and  in 
the  absence  of  objection,  by  the  court,  ex  mero  motu:  Lawson 
V.  Alabama  Warehouse  Co.,  73  Ala.  294;  Boyle  v.  Williavis,  72 
Ala.  353;  Prout  v.  Hoge,  57  Ala.  29. 

As  the  case  must  be  reversed,  because  the  infant  children 
of  the  deceased  intestate,  who  were  his  only  next  of  kin  and 
heirs  at  law,  were  not  made  parties,  it  may  be  well,  for  the 
***  purposes  of  another  trial,  to  refer  to  some  of  the  alleged 
errors  in  the  final  decree. 

On  the  ground  that  the  interests  of  the  complainant  and 
infants  in  the  litigation  were  supposed  to  be  in  substantial 
accord,  without  reference  to  the  fact  whether  they  were  em- 
ployed by  the  guardian  2d  litem  of  the  infants,  or  represented 
them  by  other  authority,  the  chancellor  allowed  the  solicitors 
of  the  complainant  two  hundred  dollars  as  a  fee  for  their 
representation  of  said  minors  in  this  suit.  He  also  allowed 
one  hundred  dollars  to  the  defendant's  solicitor,  for  his  ser- 
vices as  guardian  of  said  minors,  and  to  the  guardian  ad  litem 
he  alHwed  a  fee  of  twenty  dollars.  These  allowances  were 
not  proper.  The  infants  were  not  parties,  to  be  represented  by 
anybody.  And,  if  they  had  been,  their  interests  were  opposed 
throughout  to  those  of  the  defendant,  and,  in  one  aspect  of 
the  case,  to  those  of  the  complainant.  The  guardian  ad  litem 
of  minor  defendants  in  any  cause  is  their  responsible  repre- 
sentative; and  no  one  can  properly  represent  an  infant,  as 
guardian  ad  litem,  or  as  his  attorney,  who  has  an  engagement 
to  represent  an  adverse  interest,  however  slight. 

It  is  said  the  defendant  was  improperly  charged  with  two 
hundred  and  thirty-two  dollars  "on  the  Deshazo  mortgage." 
On  his  statement  of  the  receipts  of  the  partnership  we  find 
that  he  charges  himself  with  this  amount,  as  collected  from 
W.  L.  Deshazo.  Defendant  sought  to  show  that  this  was  a 
mistake,  and  he  ought  not  to  have  charged  himself  with  that 
item.     The  only  evidence  we  have  on  the  subject  is  that  of 
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L.  W.  Kolb,  taken  before  the  register,  and  it  is  rather  indefi- 
nite— too  much  so  to  be  well  understood.  It  was  as  follows: 
"W.  L.  Deshazo  borrowed  two  hundred  dollars,  and  interest, 
thirty-two  dollars,  from  Mrs.  L.  J.  Parker  (the  complainant). 
Mr.  H.  Z.  Parker  bought  the  mortgaged  property,  paying  the 
diflFerence  between  the  mortgage  and  the  value  of  the  prop- 
erty, and  gave  Mrs.  Parker  credit  for  two  hundred  and  thirty- 
two  dollars  on  her  account  at  the  store  of  H.  Z.  Parker,  which 
included  both  her  account  as  administrator  and  individual." 

If  Mrs.  Parker  lent  Deshazo  her  own  money,  and  took  a 
mortgage  to  secure  it,  and  the  estate  of  S.  D.  Parker  had  no 
connection  with  the  loan,  and  H.  Z.  Parker  purchased  the 
mortgage  from  her,  and  paid  her,  by  giving  her  credit  at  his 
own  store,  and  it  was  inadvertently  charged,  as  an  item  of 
receipt  by  him  of  money  for  the  partnership  of  H.  Z.  Parker 
&  Son,  the  mistake  ought  to  be  corrected.  It  would  be  wrong 
in  such  case  to  charge  him  with  it. 

It  appears  from  the  evidence  that  the  defendant  advanced 
to  complainant  since  his  administration,  for  herself  and 
children,  for  support  and  maintenance,  the  sum  of  nine  hun- 
dred and  fifty-four  dollars  and  thirty-three  cents.  ***  The 
court  required  it  to  be  ascertained  how  much  of  this  sum 
was  expended  for  the  benefit  of  each  distributee  and  the 
amounts  to  be  charged  to  them,  respectively,  in  distribution. 
On  a  legal  settlement  this  would  have  been  proper,  if  it  was 
ascertained  these  sums  were  necessary  to  be  advanced. 

The  evidence  tends  to  show,  though  it  is  presented  in  an 
imperfect  and  very  unsatisfactory  form,  that  the  storehouse 
and  lot  in  Ozark  was  purchased  for  and  conveyed  by  the 
seller  to  the  firm  of  H.  Z.  Parker  &  Son;  but  it  does  appear 
that  the  purchase  money  was  all  advanced  by  H.  Z.  Parker, 
and  none  of  it  by  the  deceased  partner.  Defendant  charged 
the  amount  of  the  purchase  money,  with  interest  to  the  firm, 
as  80  much  money  paid  by  him  on  account  of  the  purchase 
of  the  property,  and  to  this  credit  lie  was  entitled.  For  some 
unexplained  reason  he  procured  a  deed  from  the  complain- 
ant, purporting,  as  the  evidence  tends  to  show,  to  convey  the 
interest  of  her  deceased  husband  in  said  lot  to  him.  After 
the  dissolution  of  the  partnership  by  the  death  of  his  co- 
partner the  defendant  erected  a  brick  building  on  said  lot, 
the  upper  part  of  which  is  used  as  a  hotel  and  the  lower 
for  two  store rooniK,  which  he  paid  for  out  of  his  own  means, 
and  which  cost  him,  as  is  agreed,  seven  thousand  five  hun- 
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dred  dollars;  and  this  sum  he  seeks  to  have  credited  to  him- 
self on  the  partnership  settlement.  The  chancellor  refused, 
on  final  decree,  to  pass  upon  the  interest  of  the  heirs  in  the 
property,  holding  that  the  question  was  not  properly  before 
the  court;  but  did  charge  the  defendant  with  the  increased 
rents  of  the  property  growing  out  of  the  improvements  put 
on  the  lot  by  the  defendant. 

There  is  every  reason  to  have  this  question  settled  in  this 
suit.  With  all  the  parties  in  interest  before  the  court,  it  is 
better  to  have  it  done,  than  to  force  them  to  resort  to  another 
bill  for  the  purpose:  McMaken  v.  McMaken,  18  Ala.  578 j 
Story's  Equity  Pleading,  sec.  72.  It  does  not  require  parti- 
tion to  be  made,  as  was  supposed,  before  the  interest  of  the 
survivor  and  of  the  heirs  of  the  deceased  partner  in  this 
property  may  be  adjudicated.  Without  passing  on  the  ques- 
tion now,  we  may  refer  to  what  the  authorities  seem  to  hold.. 

Mr.  Freeman,  in  his  work  on  Cotenancy  and  Partition, 
says:  "Neither  cotenant  has  any  power  to  compel  the  other 
to  unite  with  him  in  erecting  buildings  or  making  any  other 
improvements  upon  the  common  property.  If  either  cliooses 
to  make  such  improvements  he  cannot  recover  from  the 
others  their  share  of  the  expense  incurred  thereby,  in  the 
absence  of  an  express  agreement  on  their  part,  or  such  a  *** 
course  of  dealing  as  to  convince  the  court  that  a  mutual 
understanding  existed  between  them  to  thut  effect":  Free- 
man on  Cotenancy  and  Partition,  sec.  262;  Deck's  Appeal^ 
57  Pa.  St.  472;  Ford  v.  Knapp,  31  Hun,  522;  Bazemore  v. 
Davis,  55  Ga.  504;  Elrod  v.  Keller,  89  Ind.  382;  Becnel  v, 
Becnelf  23  La.  Ann.  150.  And  on  this  subject,  see  our  owt> 
adjudications:  Ferris  v.  Montgomery  Land  Co.,  94  Ala.  557;. 
33  Am.  St.  Rep.  146,  and  authorities  there  cited.  And  as  to 
whether  or  not  the  cotenant  making  such  improvements  may 
be  charged  with  the  increase  of  the  productive  value  of  the 
property  resulting  from  his  improvements,  see  Freeman  on 
Cotenancy  and  Partition,  sec.  262;  Nelson  v.  Clay,  7  J.  J. 
Marsh.  138;  23  Am.  Dec.  387. 

We  have  made  the  foregoing  suggestions,  on  the  record  as 
it  now  appears.  When  new  parties  are  made,  new  facts  and 
questions  may  arise,  variant  from  those  now  presented. 

Reversed  and  remanded.  

Partnkbshif — Dissolution  bt  Dbath.— The  death  of  a  partuer  puts  an 
end  to  the  copartnership:  Durant  v.  Pierson,  124  N.  Y.  444;  21  Am.  St. 
Rep.  686;  PouxU  v.  North,  3  Ind.  392;  56  Am.  Dec.  513.     For  a  thorougb 
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discasaion  of  this  sobject,  see  the  notes  to  the  following  cases:  Oilmore  ▼. 
Ham,  40  Am.  St.  Rep.  561;  Van  Kleeck  v.  ffammell,  24  Am.  St.  Rep.  185; 
Blemmer' 8  Appeal,  98  Am.  Deo.  261;  Laughlin  v.  Lorenz,  86  Am.  Dea  600; 
and  Childa  v.  Hyde,  77  Am.  Dec.  115. 

Partnership  by  Death  —  Disposition  of  Property. — Partnership 
effects  on  the  dissolution  of  the  firm  by  death  will  be  primarily  applied  to 
the  payment  of  the  partnership  debts:  Goldsmith  v.  Eichold,  94  Ala.  116; 
83  Am.  St.  Rep.  97,  and  note.  See,  also,  on  this  point  the  note  to  Van 
Kleeck  v.  ffammell,  24  Am.  St.  Rep.  186.  The  effect  of  the  dissolution  of  a 
partnership  by  the  death  of  one  of  its  members  is  to  vest  the  legal  title  to 
thechosea  in  action  and  the  debts  in  the  surviving  partners  as  joint  tenants; 
Egberts  v.  Wood,  3  Paige,  517;  24  Am.  Dec.  236,  and  note;  but  the  part- 
nership realty  descends  to  the  heirs:  Teatman  v.  Woods,  6  Yerg.  20;  27 
Am.  Dec.  452;  Summey  v.  Paiton,  Winst.  Ecj.  52;  86  Am.  Dec.  451,  ami 
note. 

Infants— AanoNS  Against — Necessity  fob  Guardian  ad  Litem. — A 
■nit  cannot  be  prosecuted  against  an  infant  defendant  until  a  guardian  ad 
litem  is  appointed:  Griffith  v.  Ventress,  91  Ala.  366;  24  Am.  St.  Rep.  918; 
Leheto  v.  Brummell,  103  Mo.  546;  23  Am.  St.  Rep.  895;  Farria  v.  Richard' 
ton,  6  Allen,  118;  83  Am.  Dec  618,  and  note;  McDaniel  v.  Correll,  19  IlL 
226;  68  Am.  Dec.  587,  and  note.  See  the  note  to  Alston  r.  Emmerson,  29 
Am.  St.  Rep.  644. 

Infants — Guardian  ad  Litem. — That  the  guardian  ad  litem  of  an  infant 
must  not  be  interested  adversely  to  the  infant  in  the  subject  matter  of  th« 
oontroveray,  lee  Ralston  v.  Lahee,  8  Iowa,  17;  74  Am.  Dea  29L 
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Liens. — Fraotions  of  Days  are  Considered  in  determining  the  priority  of 
judgment  liens  arising  from  registration  under  a  statute  which,  as  be- 
tween the  different  acts  of  registration,  gives  priority  to  the  one  first 
done.  The  judgment  first  filed  is  entitled  to  priority  over  one  filed  at 
a  subsequent  time  on  the  same  day. 

Liens — Fractions  of  Days, When  Considered. — Whenever  it  is  provided 
by  statute  that  a  lien  shall  attach  upon  the  doing  of  an  act  by  or  on 
behalf  of  the  party  who  asserts  it,  or  seeks  to  fasten  it  upon  property, 
fractions  of  a  day  are  considered  in  determining  the  priority  and  con- 
sequent superiority  as  between  liens  resulting  from  or  resting  severally 
npon  acts  done  on  the  same  day. 

Pboceedinos  by  a  sheriff  to  obtain  instructions  from  the 
court  as  to  the  application  of  money  in  his  hands  arising 
from  the  sale  of  property  under  several  executions  issued  on 
judgments  rendered  on  September  4,  1890,  in  favor  of  Camp- 
bell &  Co.,  the  Florence  National  Bank,  the  German  Security 
Bank,  and  other  creditors.  The  judgments  in  favor  of  the 
three  first-named  creditors  were  filed  for  registration  on  that 
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day,  as  follows:  Campbell  &  Co.  at  10:15  o'clock  a.  m.;  Flor- 
ence National  Bank,  3:30  o'clock,  p.  m.,  and  the  German  Se- 
curity Bank  at  9:45  o'clock  P.  m.  Execution  in  favor  of 
Campbell  &  Co.  came  to  the  hands  of  the  sheriff  on  Septem- 
ber 15,  1890,  and  the  others  on  a  day  subsequent.  The 
money  in  the  sherififs  hand  was  not  sufficient  in  amount  to 
satisfy  the  judgment  in  favor  of  Campbell  &  Co.  The  court 
directed  such  money  to  be  applied  to  the  judgment  in  favor 
of  the  latter  creditor,  and  the  other  creditors  excepted  and 
appealed. 

E.  O'Neal^  for  the  appellants. 

Simpson  &  Jones,  for  the  appellee. 

**•  McClellan,  J.  The  sole  question  presented  for  re- 
view on  this  record  is,  whether  fractions  of  a  day  are  to  be 
considered  in  determining  the  priorities  of  the  liens  of  judg- 
ments registered  in  the  office  of  the  probate  judge  under  the 
act  of  February  26,  1889:  Acts  1888-89,  p.  60.  While  there 
is  a  general  rule  of  law,  having  reference,  it  is  believed, 
mainly  to  the  computation  of  the  time  within  which  an  act 
may  or  must  be  done,  that  fractions  of  a  day  will  not  be  taken 
into  account,  yet,  in  cases  like  this,  where  the  conflicting 
claims  of  parties  are  dependent  upon  the  priority  in  point  of 
time  at  which  they  severally  accrued  or  attached  in  the 
form  in  which  they  are  sought  to  be  effectuated,  the  true 
doctrine,  we  apprehend,  is,  that  the  actual  and  exact  time  of 
accrual  must  be  ascertained,  and  the  respective  rights  of  the 
claimants  determined  with  reference  thereto.  This  principle 
is  recognized  by  Mr.  Wait,  who,  in  effect,  says  ***  that  the 
fiction  of  law,  that  all  acts  done  on  the  same  day  are  to  be 
held  as  done  at  the  same  time,  does  not  obtain  where  rights 
depend  upon  the  actual  priority  of  acts  done  on  the  same 
day:  7  Wait's  Actions  and  Defenses,  231.  Lord  Mansfield, 
in  Johnson  v.  Smith,  2  Burr.  950,  declared:  "The  court  will 
not  endure  that  a  mere  form  or  fiction  of  law,  introduced  for 
the  sake  of  justice,  should  work  wrong,  contrary  to  the  real 
truth  and  substance  of  the  thing."  And  this  court,  while 
recognizing  the  general  doctrine,  as  above  stated,  that  the 
law  takes  no  account  of  the  fractions  of  a  day,  has  declared 
"  that  the  same  rule  does  not  apply  to  statutes  which,  as  be- 
tween different  acts,  give  a  preference  or  priority  to  the  one 
which  is  first  done;  and,  in  such  cases,  courts  will  regard  the 
fractions  of  a  day":  Lang  v.  Phillips,  27  Ala,  311.     And  the 
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eame  general  principle  is  maintained  in  the  following  cases: 
Murfree  v.  Carviack,  4  Yerg.  270;  26  Am.  Dec.  232,  and  notes; 
Biggam  v.  Merritt,  Walk.  430;  12  Am.  Dec.  576. 

The  application  of  this  doctrine  to  the  statute  in  question, 
and  to  the  case  at  bar  arising  thereunder,  must  result  in 
giving  controlling  importance  to  the  precise  moment  of  time 
at  which  judgments  are  registered,  so  that  priority  of  registra- 
tion, to  the  extent  of  any  fraction  of  a  day,  will  carry  with  it 
priority  and  superiority  of  the  lien  which  arises  and  attaches 
upon  registration.  This  view  finds  support  in  all  analogies 
of  the  law.  It  may  be  laid  down  as  a  very  general  proposi- 
tion, that  whenever  it  is  provided  that  a  lien  shall  attach  upon 
the  doing  of  an  act  by  or  in  behalf  of  the  party  who  asserts 
it,  or  seeks  to  fasten  it  upon  property,  as,  for  instance,  the 
filing  for  record  of  a  mortgage,  the  placing  of  an  execution  in 
the  hands  of  a  sheriff,  and  the  like,  fractions  of  a  day  will  be 
considered  in  determining  the  priority,  and  consequent  supe- 
riority, as  between  liens  resulting  from  or  resting  severally 
upon  acts  done  on  the  same  day. 

Adopting  this  view,  we  hold,  with  the  court  below,  that  the 
lien  of  the  appellee,  whose  judgment  was  registered  at  an 
earlier  hour  of  the  day  on  which  appellant's  judgment  was 
registered,  was  a  superior  lien  on  the  property  of  the  defend- 
ant in  judgment,  and  entitled  to  be  first  satisfied. 

The  judgment  of  the  circuit  court  is  accordingly  aflBrmed; 
and  this  judgment  will  be  entered  and  take  effect  as  of  the 
date  of  the  submission  of  this  cause. 

AflBrmed  and  rendered.     

Time  —  Fractions  or  Day,  when  Considerkd. — The  law  does  not  in 
general  regard  fractions  of  a  day,  except  in  cases  where  the  hour  itself  is 
material,  as  where  priority  of  judgments  and  the  like  is  in  question:  Mitch" 
tllv.  Schoonover,  16  Or.  211;  8  Am.  St.  Rep.  282,  and  note;  Murfree  y.  Car- 
mafic,  4  Yerg.  270;  26  Am.  Dec.  232,  and  extended  note;  Biggam  v.  MetriU, 
Walk.  430;  12  Am.  Dec.  576,  and  note.  Where  it  is  necessary  to  justice, 
and  it  can  be  done,  the  courts  may  take  notice  of  the  fractions  of  a  day: 
Leavenworth  Coal  Go.  v.  Barber,  47  Kan.  29. 

JoDOMENT  Liens — Priokitt  between  Judohents  Entered  Same  Dat. 
If  two  judgments  appear  to  have  been  entered  the  same  day  the  court 
will  ascertain  which  was  first  entered,  and  award  it  the  preference:  Biggam 
T.  MerriU,  Walk.  430;  12  Am.  Dec.  576,  and  note.  See  the  note  to  Cook 
▼.  DUIon^  74  Am.  Deo.  358. 
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Geideb  V.  American  Freehold  Land  Mortgage 

Company. 

[99  ALABAMl.,  281.] 

HoKESTXADS — ACTION  TO  REMOVE  Clocd — PARTIES. — A  Wife  18  improperly 
joined  with  her  busbaud  in  an  action  by  him  to  remove  a  cloud  from 
the  title  to  a  homestead  of  which  he  is  sole  owner.  Such  misjoinder 
may  be  taken  advantage  of  by  demurrer. 

Acknowledgments  —  CJonclusiveness — When  mat  be  Impeached. — 
When  a  grantor  or  mortgagor  appears  before  an  authorized  officer  and 
makes  an  acknowledgment  of  the  execution  of  the  instrument,  which 
is  duly  certified  by  the  officer  to  have  been  made  in  conformity  to  law, 
his  certificate  is  conclusive  of  the  facts  certified,  and  which  he  is  by 
law  authorized  to  certify,  until  successfully  assailed  for  duress  or  fraud 
in  which  the  grantee  or  mortgagee  participated,  or  had  notice  of  before 
parting  with  the  consideration;  but  if  there  was  in  fact  no  appearance 
before  the  officer,  and  no  acknowledgment,  this  may  be  shown,  and, 
when  proved,  renders  the  certificate  of  acknowledgment  and  the  instru- 
ment void,  even  though  the  grantee  or  mortgagee  is  a  purchaser  for 
value  without  notice. 

Acknowledgments — Impeaching. — The  certificate  of  acknowledgment  of 
a  deed  or  mortgage  of  a  homestead  by  a  married  woman  may  be  im- 
peached, and  the  instrument  avoided,  by  proving  that  she  never  in 
fact  appeared  before  the  officer  making  the  certificate,  or  acknowl- 
edged the  deed  or  mortgage  to  him.  This  rule  may  be  enforced  against 
an  innocent  purchaser  without  notice. 

Equity — Mortgage — Removal  of  as  Clopd  on  Title. — A  mortgagor  who 
seeks  in  equity  to  cancel  a  mortgage  on  his  homestead  as  a  cloud  on 
his  title,  on  the  ground  of  defects  in  its  execution  and  acknowledgment, 
must  ofiFer  to  do  equity  by  refunding  the  mortgage  money  with  lawful 
interest. 

Bill  by  W.  M.  Grider  and  his  wife,  Mary,  against  the  Amer- 
ican Freehold  Land  Mortgage  Company,  a  foreign  corpora- 
tion, and  the  Loan  Company,  to  enjoin  the  sale  of  certain 
lands  claimed  by  complainants  as  a  homestead;  said  sale 
being  authorized  by  powers  contained  in  two  mortgages  exe- 
cuted by  them,  one  to  each  of  said  corporations,  and  to  cancel 
Bald  mortgages  as  a  cloud  on  the  homestead  title.  Judgment 
for  defendants,  and  the  complainants  appealed. 

Tompkins  &  Troy  and  D.  S.  Bethune,  for  the  appellants. 

G.  L.  Comer  and  Norman  &  Son,  for  the  appellees. 

***'  Head,  J.  Though,  technically,  the  averment  of  the 
bill  proper  would  seem  to  lay  the  ownership  of  the  home- 
stead, upon  which  the  mortgages  mentioned  are  alleged  to 
cast  the  clouds  sought  to  be  removed,  in  the  complainants, 
W.  M.  Grider  and  his  wife,  jointly,  yet  in  connection  with  tho 
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txhibits  we  think  it  is  intended  to  aver  that  the  lands  are 
the  property  of  the  husband  solely.  Tt  is  so  treated  in  the 
argument  of  counsel  on  both  sides,  and  so  we  will  consider 
it.  It  is  a  case,  then,  of  a  wife  joining  in  a  bill  with  the 
husband  to  remove  a  cloud  from  the  title  of  tiie  hitter's  home- 
stead. The  objection  of  misjoinder  of  complainants  is  raised 
by  demurrer,  and  we  are  of  opinion  it  is  well  laken,  and  that 
the  bill  cannot  be  maintained  with  Mrs.  Grider  as  a  party 
complainant.  Having  no  title,  legal  or  equitable,  she  has  no 
standing  in  court  to  obtain  such  relief:  Seaman  v.  Nolen^  68 
Ala.  463.  Vancleave  v.  Wilson,  73  Ala.  387,  is  not  an  author- 
ity to  the  contrary.  It  may  be  that  if  the  title  to  the  home- 
stead is  clouded,  whereby  the  wife  may  suffer  injury  by  the 
probable  loss  of  its  use  and  enjoyment  as  a  homestead,  and 
the  husband  refuses  to  take  the  necessary  *®*  steps  to  have 
the  clouds  removed,  she  will  be  permitted  by  virtue  of  her 
incidental  interests  in  the  land,  as  wife  and  member  of  the 
owner's  family,  to  come  into  equity  to  have  tlie  title  of  the 
husband  made  clear:  Seaman  v.  Nolen,  68  Ala.  463.  But 
such  is  not  the  scope  or  purpose  of  this  bill.  The  husband 
is  now  seeking  all  the  relief  she  could  ask,  and  improperly 
joins  her  with  him  in  the  effort  to  obtain  that  relief.  The 
demurrer  for  misjoinder  was  properly  sustained. 

An  important  question  arising  in  this  case  is.  What  con- 
clusiveness shall  be  accorded  to  the  certificate  of  acknowl- 
edgment of  the  execution  of  a  mortgage  made  in  due  form 
by  an  officer  authorized  by  the  laws  of  this  state  to  take  and 
certify  such  acknowledgments?  The  bill  avers  tiiat  Mrs. 
Grider,  the  wife,  although  she  signed  with  her  husband  the 
mortgage  to  the  American  Freehold  Land  Mortgage  Company 
of  London  (Limited),  and  although  there  is  appended  to  the 
mortgage  the  certificate,  in  due  form,  of  a  justice  of  the  peace, 
certifying  her  due  acknowledgment  of  its  execution,  yet,  in 
fact,  she  never  made  the  said  acknowledgment  before  said 
justice,  or  any  other  acknowledgment  before  any  oflicer;  that 
the  justice  of  the  peace  was  not  present  when  she  signed  the 
mortgage,  and  never  took  any  acknowledgment  from  her 
with  reference  to  the  execution  of  the  same,  and  that  said 
certificate  of  acknowledgment  is  wholly  untrue.  There  is  in 
the  bill  no  charge  of  fraud  or  collusion  on  the  part  of  any 
one  in  procuring  the  certificate;  and  upon  the  averments,  as 
we  find  them,  it  must  be  assumed  that  the  mortgagee  took 
the  mortgage  and  parted  with  its  money  in  reliance  upon  the 
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truth  of  the  certificate  without  any  notice  of  its  falsity.  The 
complainants  contend  that  they  are  entitled  to  show  the  fact 
alleged  to  avoid  the  mortgage  of  the  homestead,  even  against 
a  bona  fide  mortgagee  without  notice.  The  defendant  con- 
tends that  they  are  concluded  by  the  certificate. 

It  must  be  regarded  as  settled  by  the  great  weight  of  au- 
thority that  when  the  grantor  or  mortgagor  appears  before 
the  officer,  and  makes  an  acknowledgment  of  the  execution 
of  the  instrument,  which  is  duly  certified  by  the  officer  to 
have  been  made  in  conformity  to  law,  the  certificate  is  con- 
clusive of  the  truth  of  all  the  facts  therein  certified,  and 
which  the  officer  was  by  law  authorized  to  certify,  until  suc- 
cessfully assailed  for  duress  or  fraud  in  which  the  grantee 
or  mortgagee  participated,  or  of  which  he  had  notice  at  the 
time  of  parting  with  the  consideration.  The  taking  and 
certifying  of  the  acknowledgment  are  held  in  many  of  the 
cases  to  be  of  a  judicial  nature,  and  when  '®*  the  officer  has 
jurisdiction,  so  to  speak,  by  having  the  party  acknowledging 
and  the  instrument  to  be  acknowledged  before  him,  and 
enters  upon  and  exercises  this  jurisdiction,  the  parties  will 
not  be  allowed  to  impeach  the  truth  of  the  facts  which  he  is 
required  by  law  to  certify,  and  does  certify,  in  the  absence  of 
fraud  or  duress  as  above  stated:  Louden  v.  Blythe,  16  Pa.  St. 
532;  55  Am.  Dec.  527;  27  Pa.  St.  22;  67  Am.  Dec.  442;  Hall 
v.  Patterson,  51  Pa.  St.  289;  Heeter  v.  Glasgow,  79  Pa.  St.  79; 
21  Am.  Rep.  46;  Miller  v.  Wentworth,  82  Pa.  St.  280;  Singer 
Mfg.  Co.  v.  Book,  84  Pa.  St.  442;  24  Am.  Rep.  204;  Schrader 
V.  Decker,  9  Pa.  St.  14;  49  Am.  Dec.  538;  Williams  v.  Pouns, 
48  Tex.  141;  Kocourek  v.  Marak,  54  Tex.  201;  38  Am.  Rep. 
623;  Rollins  v.  Menager,  22  W.  Va.  461;  Henderson  v.  Smith, 
26  W.  Va.  829;  53  Am.  Rep.  139;  Moore  v.  Fuller,  6  Or.  272; 
25  Am.  Rep.  524;  Graham  v.  Anderson,  42  111.  514;  92  Am. 
Dec.  89;  Lickmon  v.  Harding,  65  111.  505;  Calmut  etc.  Co.  v. 
Russell,  68  111.  426;  Kerr  v.  Russelly  69  111.  666;  18  Am.  Rep. 
634;  Stone  v.  Montgomery,  35  Miss.  83;  Miller  v.  Marx,  55 
Ala.  322;  Cahall  v.  Citizens^  Mutual  Building  Assn.,  61  Ala. 
232;  Moog  v.  Strang,  69  Ala.  98;  Downing  v.  Blair,  75  Ala. 
216;  Griffith  v.  Ventress,  91  Ala.  366;  24  Am.  St.  Rep.  918; 
Shelton  v.  Aultman,  82  Ala.  315. 

In  Halso  v.  Seawright,  65  Ala.  431,  however,  where  the 
question  was  whetlier  the  clerk  of  a  probate  judge  was  au- 
thorized to  take  and  certify  an  acknowledgment,  the  act  was 
held  to  be  of  a  ministerial  and  not  judicial  nature,  and  that, 
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therefore,  the  clerk  was  authorized;  but  in  the  later  case  of 
Griffith  v.  Veatress,  91  Ala.  366,  24  Am.  St.  Rep.  918,  this 
court,  without  referring  to  Halso  v.  Seawright,  65  Ala.  431,  de- 
clared it  to  be  a  judicial  act,  and  this  may  now  be  regarded 
as  the  settled  doctrine  of  this  court.  In  Shelion  v.  Aultmarit 
82  Ala.  315,  it  was  contended  by  counsel,  upon  the  authority 
of  Halso  V.  Seawright,  65  Ala.  431,  that  the  decisions  sustain- 
ing the  conclusive  character  of  the  certificate  should  be  over- 
ruled ;  arguing  that  as  the  officer  acts  in  a  ministerial  capacity^ 
as  held  in  Halso  v.  Seawright^  65  Ala.  431,  parol  evidence 
should  be  admitted  to  falsify  the  certificate  in  any  and  every 
respect;  but  the  court,  speaking  by  Justice  Clopton,  said 
that  whatever  may  be  the  capacity  in  which  the  officer  acts, 
the  rule  as  established  may  now  be  regarded  as  a  rule  of 
property,  which  it  would  be  unwise  and  unsafe  to  disturb. 

It  must,  therefore,  as  we  have  said,  be  considered  as  set- 
tled that  where  the  grantor  has  appeared  before  the  officer, 
and  an  acknowledgment  of  some  kind  has  been  taken,  the 
certificate  of  the  officer  in  due  form,  whether  he  acts  minis- 
terially or  judicially,  is  conclusive  of  the  facts  certified,  and 
which  be  is  by  law  authorized  to  certify;  but  the  same  may 
be  impeached  for  duress  or  fraud  in  which  the  grantee  or 
•*•  mortgagee  participated,  or  had  notice  of  before  parting 
with  his  money. 

We  have  examined  a  great  many  authorities,  and  find  only 
the  following  wherein  the  question  we  are  now  called  upon  to 
decide,  viz..  What  effect  shall  be  accorded  to  the  officer's 
certificate,  when  the  allegation  is  that  the  party  never  in  fact 
appeared  before  the  officer,  or  made  any  acknowledgment  at 
all,  was  raised  or  adjudicated. 

In  Michener  v.  Cavender,  38  Pa.  St.  334,  80  Am.  Dec.  486, 
the  officer  certified  to  the  wife's  acknowledgment.  She  in  fact 
never  appeared  before  him,  or  acknowledged  the  mortgage  in 
any  manner.  The  mortgagee  was  innocent.  The  court,  rec- 
ognizing the  general  rule  above  stated,  in  cases  where  there 
was  an  actual  acknowledgment,  ruled  that  the  wife  was  not 
bound  by  the  certificate,  and  discussed  at  some  length  the 
rights  in  such  a  case  of  the  mortgagee,  as  a  bona  fide  pur- 
chaser without  notice.  The  judge  said,  inter  alia:  "To  call 
the  njortgagee  a  bona  fide  purchaser,  and  put  her  to  proof 
that  he  knew  she  had  been  cheated,  would  be  like  making 
her  right  to  reclaim  stolen  goods  dependent  on  the  receiver's 
knowledge  of  the  felony.     Suppose  the  mortgage  was  a  for- 
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gery  out  and  out,  and  Cavender  chose  to  invest  his  money  in 
a  purchase  of  it,  must  it  be  enforced  because  he  did  not  know 
he  was  buying  a  forged  instrument?  An  instrument  known 
to  be  forged  would  not  be  purchased,  and  would  therefore  be 
worthless  to  the  forger.  Counterfeit  notes  would  never  be 
issued  if  a  herald  went  before  to  proclaim  their  spurious- 
ness.  But,  because  they  are  taken  without  notice,  do  they 
become  genuine?  ....  To  carry  the  doctrine  of  notice  to 
such  extent  would  subvert  all  law  and  justice.  A  purchaser 
of  real  estate  who  finds  the  deeds  in  the  channels  of  the 
title  all  duly  acknowledged  is  certainly  not  required  to  go 
up  the  stream,  and  inquire  of  every  married  woman  if  she 
executed  her  deed  voluntarily,  and  acknowledged  it  accord- 
ing to  law;  and,  if  he  pay  his  money  on  the  faith  of  such  title 
deeds,  he  is  to  be  protected;  and  this  probably  is  all  that 
was  meant  by  what  judges  have  said  about  purchasing  with- 
out notice." 

In  Allen  v.  Lenoir,  53  Miss.  321,  the  wife  signed,  but  never 
in  fact  acknowledged,  the  mortgage,  or  went  before  the  officer, 
as  his  certificate  aflirms  she  did.  Judge  Campbell  said: 
"  We  cannot  escape  the  conclusion,  after  an  earnest  effort  to 
avoid  it,  that  the  mortgage  was  never  acknowledged  by  Mrs. 
Lenoir,  and  that  the  certificate  that  she  had  acknowledged 
it  is  untrue.  A  proper  acknowledgment  is  an  essential  part 
of  the  execution  of  a  conveyance  of  her  **''  land  by  a 
married  woman The  decree,  being  based  on  the  mort- 
gage, is  erroneous."  And  in  Johnston  v.  Wallace,  53  Miss.  331, 
24  Am.  Rep.  699,  the  same  judge  adhered  to  this  view,  and, 
upon  a  review  of  the  authorities,  distinguished  such  a  case 
from  the  case  where  an  acknowledgment  of  some  kind  was 
made,  but  assailed  because  not  made,  in  respect  of  its  details, 
in  the  manner  required  by  law. 

In  Borland  v.  Walrath,  33  Iowa,  130,  the  wife  neither 
signed  nor  acknowledged  the  mortgage,  and  the  court  held 
the  certificate,  which  as  to  her  was  in  due  form,  open  to 
attack.  The  case,  however,  is  unsatisfactory  as  authority  on 
the  point  we  are  considering,  since  no  allusion  is  made  to  the 
question  of  bona  fides  or  notice  on  the  part  of  the  mortgagee: 
nor  does  it  appear  from  the  facts  that  he  was  a  bona  fide 
mortgagee  without  notice  of  the  falsity  of  the  certificate. 

In  Smith  v.  Ward,  2  Root,  374,  1  Am.  Dec.  80,  it  was  held 
that  parol  evidence  is  admissible  to  prove  that  the  gran- 
tor did  not  appear   before  the  certifying   officer  and  make 
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acknowledgment;  but,  like  the  case  last  cited,  the  discussion 
is  meager,  and  makes  no  reference  to  the  rights  of  bona  fide 
purchasers. 

In  Meyer  v.  Gossett,  38  Ark.  377,  the  court  held  that  where 
there  is  no  appearance  before  the  oflficer,  and  no  acknowledg- 
ment in  fact,  the  officer's  false  certificate  of  acknowledgment 
is  void  in  toto;  but  the  distinction  was  closely  drawn  that, 
where  there  are  an  appearance  and  acknowledgment  in  some 
manner,  the  certificate  is  conclusive  of  every  fact  appearing 
on  its  face,  and  evidence  of  what  passed  at  the  time  of  the 
acknowledgment  is  inadmissible  to  impeach  the  certificate, 
except  in  case  of  fraud  or  imposition  brought  home  to  the 
grantee.  It  appeared  that  the  grantee  was  a  purchaser  for 
value  without  notice  of  the  falsity  of  the  certificate.  That 
case  was  adhered  to  in  Donahue  v.  Mills,  41  Ark.  421. 

In  Williamson  v.  Carskadden,  36  Ohio  St.  664,  the  general 
rule  as  to  conclusiveness  of  the  certificate  is  recognized,  but 
the  court  say:  "If  it  is  true,  as  alleged  by  the  defendants, 
....  that  they  never  appeared  before  the  ofiicer,  or  acknowl- 
edged the  execution  of  such  mortgage,  the  certificate  of 
acknowledgment  is,  as  to  them,  fraudulent;  and  in  availing 
themselves  of  that  defense,  it  is  not  necessary  to  show  that 
the  mortgagee  had  notice  of  such  fraud.  In  fact,  the  govern- 
ing principle  is  very  broad.  Thus,  it  has  been  held  that  in 
an  action  on  a  recognizance,  which  is  regarded  as  a  record,  a 
plea  in  bar  that  the  defendant  did  not  ***  acknowledge  the 
recognizance  is  sufficient;  and  however  it  may  be  as  to  the 
right  to  attack  a  judgment  on  the  ground  that  there  was  no 
jurisdiction  over  the  person  it  is  not  denied  tliat,  in  a  proper 
case,  a  judgment  may  be  directly  impeached  on  that  ground." 

In  Mays  v.  Hedges,  79  Ind.  288,  it  was  held  that  a  certificate 
of  acknowledgment  to  a  deed,  made  by  the  officer,  merely  on 
the  assurance  of  another  that  the  party  executed  it,  is  a  nul- 
lity. 

In  Pickens  v.  Knisely,  29  W.  Va.  1,  6  Am.  St.  Rep.  622,  we 
have  a  very  full  and  ample  discussion  of  this  subject,  upon  a 
review  of  the  authorities,  and  the  conclusion  readied  was 
that  the  certificate  of  acknowledgment  of  a  deed  by  a  n»ar- 
ried  woman  may  be  impeached  and  avoided,  by  proving  that 
she  never  in  fact  appeared  before  the  officer,  or  acknowledged 
the  deed  to  him,  and  that  this  rule  will  be  enforced  against 
an  innocent  purchaser  without  notice.  But  if  she  appeared 
before  the  officer  for  the  purpose  of  making  the  acknowledg- 
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ment,  and  attempted  to  do,  In  some  manner,  what  the  law 
required  to  be  done,  the  certificate  is  conclusive  of  the  facts 
therein  stated,  as  regards  innocent  purchasers.  In  a  dissent- 
ing opinion  Judge  Green  took  strong  ground  against  this 
conclusion.  He  maintained  that  the  act  of  the  officer  ia 
judicial,  and  likened  it  to  the  entry  of  a  fine,  and  said:  "It 
only  remains  to  inquire  whether,  if  the  entry  on  the  record 
book  of  a  court  of  general  jurisdiction,  and  which  court  only 
could  enter  a  fine,  was  that  the  married  woman  personally 
appeared  before  the  court  and  acknowledged  the  fine  in  the 
appropriate  manner,  she  could,  by  parol  evidence,  contradict 
this  statement  on  the  record  book.  I  think  it  well  settled 
that  she  could  no  more  contradict  the  statement  on  the  record 
that  she  personally  appeared  before  the  court  than  she  could 
contradict  the  further  statement  on  the  same  book  of  such 
court  that  she  acknowledged  the  fine  in  the  proper  manner.'^ 

In  line  with  this  dissenting  opinion,  Kerr  v.  Russell,  69  111. 
666,  18  Am.  Rep.  634,  held  that  the  statute  authorizing  cer- 
tain officers  to  take  the  private  acknowledgment  of  a  wife  to 
a  conveyance  is  a  substitute  for  the  proceeding  at  common 
law  by  fine  and  recovery,  whereby  the  rights  of  the  wife,  on 
the  one  hand,  may  be  guarded,  and  on  the  other  the  rights 
of  the  grantee  may  be  assured;  that  as  a  fine  and  recovery  at 
common  law  was  subject  to  impeachment  for  fraud,  so  the 
certificate  of  acknowledgment  of  a  deed  by  a  wife  may  be 
impeached;  but  the  proof  to  sustain  such  a  charge  must  be  of 
the  clearest,  strongest,  and  most  convincing  character  *** 
and  by  disinterested  witnesses;  that  an  innocent  purchaser 
of  land  has  a  right  to  rely  upon  the  record  of  a  deed  which 
shows  upon  its  face  that  the  wife  has  executed  and  properly 
acknowledged  the  deed  with  her  husband,  and  the  wife  will 
not  be  allowed  to  avoid  the  same,  as  to  such  purchasers  with- 
out notice,  by  showing  her  signature  to  be  a  forgery,  and  that 
she  never  in  fact  acknowledged  the  same.  The  court,  in  the 
opinion,  discuss  the  subject  at  length,  and  give  strong  and 
cogent  reasons  for  the  decision.  There  are  other  Illinois 
cases  in  support  of  this:  Graham  v.  Anderson,  42  111.  514;  92 
Am.  Dec.  89;  Lickmon  v.  Harding^  65  111.  505;  Calumet  etc. 
Co.  V.  Russell,  68  111.  426. 

In  Barnett  v.  Proskauer,  62  Ala.  486,  the  wife  neither  signed 
nor  acknowledged  the  mortgage  assailed,  but  the  husband, 
without  her  knowledge  or  consent,  signed  her  name,  and 
made  the  acknowledgment.     It  does  not  appear  whether  the 
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mortgagee  was  a  bona  fide  purchaser  without  notice  of  the 
actual  nonexecution  of  the  mortgage  by  the  wife,  and  falsity 
of  the  oflBcer'fl  certificate,  or  not.  That  question  was  not 
raised.  In  the  opinion,  Brickell,  C.  J.,  said:  "The  certificate 
of  acknowledgment,  or  proof  of  probate,  taking  the  places  of 
proof  by  the  subscribing  witnesses,  or  of  the  handwriting  of 
the  grantor,  may  also  be  contradicted,  and  parol  evidence  is 
admissible  to  falsify  it.  It  is  an  official  act,  done  under  the 
obligation  of  an  official  oath,  and  protected  by  the  presump- 
tions the  law  necessarily  indulges  in  favor  of  the  acts  of  its 
own  officers.  The  burden  of  proof  is  on  those  who  assail  the 
verity  of  the  certificate,  and  it  can  be  successfully  impeached 
only  by  clear  and  convincing  evidence  that  the  deed  was  not 
executed  by  the  grantor,  when  the  issue  is  limited,  as  in  the 
present  case,  to  the  fact  of  execution."  And  it  was  held  the 
wife  was  not  bound. 

In  Cahall  v.  Citizens*  Mut.  Building  Assn.,  61  Ala.  232,  it  is 
said,  obiter  dictum:  "The  certificate  of  the  notary  could  not 
be  impeached  without  showing  the  signature  of  the  wife  was 
forged,  or  that  she  was  subject  to  duress,  or  that  fraud  was 
practiced  on  her,  with  the  knowledge  of  the  grantee." 

In  Shelton  v.  Aultman,  82  Ala.  315,  Justice  Clopton,  speak- 
ing for  the  court,  construed  the  language  we  quoted  above 
from  Barnett  v.  Proskauer,  62  Ala.  486,  to  mean  that,  as  to 
the  execution  of  the  conveyance,  the  certificate  may  be  dis- 
proved in  all  cases;  and  in  the  opinion  he  said:  "The  rule 
settled  by  the  decisions  is,  that  as  to  all  matters,  except  the 
execution  of  the  conveyance,  the  certificate,  **•  when  sub- 
stantially conforming  to  the  statute,  is  conclusive,  unless 
impeached  by  allegation,  and  clear  proof  of  fraud  or  imposi- 
tion practiced  on  the  wife,  in  which  the  officer  or  grantee 
participated."  In  that  case,  it  may  be  seen,  there  was  no 
question  raised  as  to  the  actual  signing  of  the  conveyance  by 
the  wife,  or  the  total  want  of  an  acknowledgment  by  her. 
The  objection  made  was  that  she  was  not  examined  separate 
and  apart  from  the  husband;  so  that  the  distinction  drawn 
by  the  judge  between  the  execution  of  the  conveyance  and 
other  matters  may  be  said  to  be  dictum  merely.  Moreover, 
we  think  the  judge  misinterpreted  the  language  of  Barnett  v. 
Proskauer,  62  Ala.  486.  It  was,  we  think,  a  mere  statement 
of  the  burden  of  proof  as  to  the  fact  of  execution,  when  that 
fact  was  the  matter  in  issue.  The  language  was:  "The  bur- 
den of  proof  is  on  tljose  who  assail  the  verity  of  the  certifi- 
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cate,  and  it  can  be  successfully  impeached  only  by  clear 
and  convincing  evidence  that  the  deed  was  not  executed  by 
the  grantor,  when  the  issue  is  limited,  as  in  the  present  case, 
to  the  fact  of  execution," 

From  the  foregoing  review  of  the  authorities,  we  must 
realize  that  the  question  we  are  called  upon  to  decide  is  by 
no  means  free  from  difficulty.  We  know  the  absolute  and 
implied  faith  and  trust  which,  in  practice,  purchasers  of  real 
estate  repose,  and  must  necessarily  repose,  in  the  formal  and 
regular  certificates  of  authorized  officers,  authenticating  the 
tegular  and  legal  execution  of  conveyances,  and  the  disas- 
trous consequences  which  may  flow  from  a  rule  which  would 
allow  those  certificates  to  be  questioned  and  set  aside  against 
purchasers  who  have  parted  with  valuable  interests  in  reli- 
ance upon  them;  yet,  on  the  other  hand,  we  perceive  the 
manifest  injustice  of  a  rule  which  would  deprive  one  of  his 
property,  without  his  knowledge  or  consent,  upon  the  mere 
baseless  fabrication  of  another. 

Under  the  laws  of  this  state  the  official  examination  and 
acknowledgment  of  the  wife  prescribed  by  the  statute,  and 
duly  certified  by  the  officer,  are  essential  and  indispensable 
parts  of  the  valid  execution  of  a  conveyance  of  the  husband's 
homestead.  Without  them  there  is  no  execution  of  the  con- 
veyance. It  matters  not  how  formally  signed  or  abundantly 
attested,  if  these  statutory  requisites  are  wanting,  the  convey- 
ance is  a  nullity.  In  Allen  v.  Lenoir^  53  Miss.  321,  the  court 
eaid:  "A  proper  acknowledgment  is  an  essential  part  of  the 
execution  of  a  conveyance  of  her  land  by  a  married  woman"; 
and  this  court  in  Griffith  v.  Ventress,  91  Ala.  366,  24  Am.  St. 
Bep.  918,  quoted  approvingly  a  similar  utterance  of  ***  the 
same  court  in  Harmony.  McGee,  57  Miss.  414.  The  objection 
to  the  mortgages,  therefore,  made  by  the  present  bill  essen- 
tially is,  that  they  were  never  executed,  so  far  as  they  affect 
the  homestead. 

Upon  due  consideration  we  are  of  opinion  that  the  better 
rule,  and  the  one  sustained  by  the  weight  of  authority,  is 
that,  when  there  has  been  no  appearance  before  the  officer, 
and  no  acknowledgment  at  all  made,  it  may  be  shown  in 
disproof  of  the  officer's  certificate,  even  against  bona  fide 
mortgagees  and  purchasers.  We  approve  the  rule  as  it  is 
etated  in  1  American  and  English  Encyclopedia  of  Law, 
section  6,  page  160:  "When  there  is  no  appearance  before  an 
officer  his  false  certificate  of  acknowledgment  is  void;  but 
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when  there  is  an  appearance  and  acknowledgment  of  it  in 
Bome  manner,  then  the  official  certificate  is  conclusive  of 
every  fact  appearing  on  its  face;  and  evidence  of  what 
passed  at  the  time  of  the  acknowledgment  is  inadmissible  to 
impeach  the  certificate,  except  in  case  of  fraud  or  imposition, 
and  where  knowledge  or  notice  of  the  fraud  or  imposition  is 
brought  home  to  the  grantee,"  This  must  be  taken  with  the 
qualification  that  the  certificate  is  conclusive  only  of  the 
facts  the  officer  is  by  law  authorized  to  certify. 

What  we  have  said  applies  with  greater  force  to  the  mort- 
gage to  the  Loan  Company  of  Alabama,  sought  by  the  bill  to 
be  set  aside,  since  the  allegation  is  that  that  instrument  was 
neither  signed  nor  acknowledged  by  Mrs.  Grider. 

It  follows  that,  aside  from  the  misjoinder  hereinbefore 
noticed,  there  is  equity  in  the  bill,  upon  sufficient  allegations 
to  vacate  the  two  mortgages  mentioned,  so  far  aa  the  home- 
stead is  concerned,  unless  the  bill  is  deficient,  as  insisted  in 
the  demurrer,  for  its  failure  to  ofier  to  do  equity,  by  offering 
to  pay  to  the  mortgagees  the  amounts  received  under  and  by 
virtue  of  the  mortgages. 

We  are  of  the  opinion  this  ground  of  demurrer  is  well  taken. 
We  held  in  American  Freehold  Land  Mortgage  Co.  v.  Sewell, 
92  Ala.  163,  and  again  in  New  England  Mortgage  Security  Co. 
V.  Powell,  97  Ala.  483,  that  a  complainant  seeking  to  cancel, 
as  a  cloud  on  his  title,  a  mortgage  executed  by  him  to  a  for- 
eign corporation,  for  money  loaned,  on  the  ground  that  the 
mortgage  was  void  because  the  corporation  had  not  complied 
with  the  laws  of  this  state  authorizing  it  to  do  business  here, 
or  because  the  mortgage,  being  governed  by  the  laws  of  New 
York,  was  void  for  violation  of  the  usury  laws  of  that  state, 
must  offer  in  his  bill  to  repay  what  he  had  received  under 
and  in  faith  of  the  mortgage  security,  as  a  condition  of  the 
relief  sought.  We  intend  to  *•*  adhere  to  that  doctrine. 
We  cannot  assent  to  the  proposition  that  a  person  can  obtain 
another's  money  upon  the  faith  and  assurance  of  a  mortgage 
security,  and  the  next  moment  after  he  receives  and  appro- 
priates it  go  into  a  court  of  conscience,  wl)ere  the  maxim 
that  he  who  seeks  equity  must  do  equity  has  ever  been  vigor- 
ously upheld  and  applied,  and  ask  that  court  to  cancel  the 
security  as  a  cloud  on  his  title,  still  retaining  the  money,  and 
making  no  offer  to  return  or  repay  it.  If  Grider  needs  and 
desires  the  aid  of  a  court  of  chancery  to  clear  his  title  of  the 
void  encumbrances  he  must  offer  to  repay  the  money  he  re- 
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ceived,  with  lawful  interest.  II  he  is  unwilling  to  do  this 
he  must  stand  upon  his  rights  at  law.  Equity  will  not  help 
him. 

The  ground  of  demurrer  last  considered,  being  well  taken, 
■hould  have  been  sustained. 

The  chancellor  erred  in  sustaining  the  demurrer  on  the 
ground  assigned,  that  the  certificates  of  acknowledgment 
were  conclusive.  The  complainants  may  amend  the  bill 
within  thirty  days,  with  power  in  the  court  below  to  extend 
the  time,  if  necessary. 

Reversed  and  remanded. 

Thk  case  of  Oiddem  v.  Boiling,  99  Ala.  319,  was  similar  in  all  material 
respects  to  the  principal  case.  In  the  former  ease  the  court  said:  "The 
question  which  lies  at  the  foundation  of  the  homestead  claim  of  Mrs.  Gid- 
dens,  on  the  ground  upon  which  the  bill  places  it,  viz.,  that  she  never 
signed  or  acknowledged  the  mortgage,  has  recently  received  careful  con- 
sideration at  our  hands,  and  the  principle  which  controls  in  such  an  issue, 
as  we  then  announced,  is  that  when  there  has  been  no  appearance  before 
the  oflScer,  and  no  acknowledgment  at  all  made,  the  fact  may  be  shown  in 
disproof  of  the  officer's  certificate,  even  against  bona  fide  mortgagees  and 
purchasers,  and  his  false  certificate  is  void;  "  but,  when  there  is  an  appear- 
ance and  acknowledgment  in  some  manner,  then  the  ofiicial  certificate  is 
conclusive  of  every  fact  appearing  on  its  face,  and  evidence  of  what  passed 
at  the  time  of  the  acknowledgment  is  inadmissible  to  impeach  the  certifi- 
cate, except  in  case  of  fraud  or  imposition,  and  where  knowledge  or  notice 
of  the  fraud  or  imposition  is  brought  home  to  the  grantee":  Grider  v. 
American  Freehold  L.  M.  Co.,  99  Ala.  281;  ante,  p.  58;  1  Am.  &  Eng.  Ency. 
of  Law,  sec.  6,  p.  160."  It  was  also  decided  on  the  authority  of  the  prin- 
cipal case  that  a  mortgagor  of  a  homestead  seeking  to  cancel  the  mortgage 
as  a  cloud  on  his  title,  on  the  ground  of  defects  in  its  execution  and  ac- 
knowledgment, must,  before  he  is  entitled  to  relief,  do  equity  by  refunding 
the  mortgage  money  with  lawful  interest. 

Acknowledgments — Conclusiveness  of. — An  officer's  certificate  of  ac- 
knowledgment is  conclusive  as  to  the  matters  therein  contained,  except  for 
fraud  in  the  party  benefited  or  mistake  by  the  officer,  or  in  direct  proceed- 
ings against  the  officer  or  his  sureties:  Davis  v.  Jenkins,  93  Ky.  353;  40  Am. 
St.  Rep.  197,  and  note,  with  the  cases  collected. 

Acknowledgment  by  Married  Woman — Impeachment. — A  married 
woman  may  impeach  a  certificate  that  she  acknowledged  a  deed,  by  prov- 
ing that  she  did  not  in  fact  appear  before  the  officer  certifying  such  ac- 
knowledgment, nor  otherwise  acknowledge  such  deed,  and  that  it  waa 
never  delivered  by  her  or  with  her  consent:  Le  Mesnager  v.  Hamilton,  101 
Cal.  532;  40  Am.  St.  Rep.  81,  and  note  with  the  cases  collected. 

Equity — Cancellation  of  Instruments — Return  of  Consideration. — 
A  party  praying  for  cancellation  of  a  conveyance  must  tender  the  money 
received  thereon:  Cotes  v.  Sparkman,  73  Tex.  619;  15  Am.  St.  Rep.  806, 
and  note.  One  who  comes  into  equity  for  relief  against  a  cloud  cast  by 
foreclosure  proceedings  upon  his  interest,  which  escaped  being  bound  by 
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the  decree  in  foreclosure,  will  be  required,  as  a  condition  for  relief,  to  pay  hia 
proportion  of  the  mortgage  debt,  less  the  amount  of  the  rents  and  prolits  of 
his  interest  received  by  the  mortgagee  who  purchased  at  the  foreclosure 
■ale:  Johtiston  v.  San  Francisco  Sav.  Union,  75  CaL  134;  7  Am.  St.  Rep. 
129.     See,  also,  the  extended  note  to  Johnton  v.  Evan$,  50  Am.  Dec.  674. 
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Trousdale  and  Sons. 

[99  Alabama,  839.] 

Carriebs— Contract  o»  Affreightment,  Where  Enforo«abl«. — A  con* 
tract  for  the  carriage  of  livestock,  entered  into  with  a  foreign  railroad 
company  operating  a  line  of  road  within  a  certain  state,  by  a  resident  of 
that  state,  for  transportation  of  the  stock  from  that  state  to  another,  ia 
a  contract  made  in  the  former  state,  and  may  be  enforced  there. 

Carriers  of  Livestock  —  Presumption  of  Neoliobnce — Burden  of 
Proof. — If  a  common  carrier,  having  undertaken  to  deliver  livestock, 
fails  to  deliver  it  in  safe  condition  within  a  reasonable  time,  a  presump- 
tion of  negligence  arises,  and  the  burden  of  proof  rests  on  it  to  excuse 
itself  from  negligence  and  to  show  that  the  injury  to  the  stock  did  not 
result  from  the  delay. 

Carriers  of  Livsstoce — Nkolioint  Delay. — Measure  of  Damages 
against  a  carrier  of  livestock  for  negligent  delay  in  transportation  and 
delivery  is  the  difference  in  value  of  the  animals  at  the  time  they 
should  have  been  delivered  in  the  condition  they  would  have  been  at 
that  time,  and  their  value  when  they  were  delivered  in  the  condition 
they  were  at  that  time;  in  other  words,  the  damages  are  measured  by 
the  change  in  the  condition  of  the  stock  wrought  by  the  unreasonable 
delay,  if  such  change  has  been  wrought. 

Carriers  of  Livestock — Damages  for  Negligent  Delay  in  Delivery. 
A  carrier  of  livestock  is  liable  for  all  damage  that  is  referable  to  a 
negligent  prolongation  of  the  transportation  through  its  natural  effect 
upon  the  physical  condition  or  latent  vicious  propensities  of  the  ani« 
mals,  whereby  they  are  reduced  in  strength  or  weight  more  than  they 
would  have  been  had  prompt  carriage  and  delivery  been  made,  and 
injure  each  other  in  consequence  of  viciousness,  aroused  by  the  excess 
of  their  confinement  beyond  the  time  necessary  for  transportation  and 
delivery. 

Carriers  of  Livestock — Evidence  of  Custom. — In  an  action  against  a 
carrier  of  livestock  to  recover  for  injury  to  animals  caused  by  negli- 
gent delay  in  transporting  them,  evidence  of  a  custom  making  it  the 
duty  of  the  shipper  to  accompany  his  stock  is  not  admissible  if  it  does 
not  appear  that  the  performance  of  such  duty  would  have  avoided  the 
injury,  or  that  its  remission  contributed  thereto. 

Action  to  recover  damages  for  failure  of  a  railroad  com- 
pany to  deliver  livestock  within  a  reasonable  time.  Plain- 
tiff requested  the  court  to  charge  the  jury  as  follows:  "  6.  The 
jury  are  charged  that  the  evidence  is  undisputed  that  a  rea- 
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Bonable  time  for  the  delivery  of  said  animals,  after  the  deliv- 
ery of  same  to  the  railroad,  is  ten  or  twelve  hours,  and,  if  their 
being  kept  on  the  car  for  a  longer  time  by  the  defendant 
caused  them  to  be  vicious  and  to  injure  one  another,  the 
defendant  is  liable  to  answer  in  damage  for  such  injury.'* 
This  charge  was  given  over  defendant's  objection  and  excep- 
tion. The  defendant  requested,  and  excepted  to  the  refusal 
of  the  court  to  give,  the  following  charges:  "  1.  The  common- 
law  rule  was  that  a  common  carrier  was  an  insurer  of  goods 
intrusted  to  it  for  carriage;  and  that  if  such  goods  were  lost^ 
destroyed,  or  injured,  the  burden  of  proof  was  on  the  carrier, 
in  an  action  for  the  damages,  to  acquit  itself  of  negligence,  or 
to  show  that  the  loss  or  injury  was  caused  by  the  act  of  God^ 
or  the  public  enemy;  but  that  rule  does  not  apply  in  thia 
case,  because  the  articles  are  livestock,  which  by  tlieir  nature 
are  susceptible  to  injury  during  the  transportation;  and  in 
such  a  case  the  common  carrier  is  not  liable,  except  for 
actual  negligence  causing  or  contributing  to  the  injury  com- 
plained of,  which  negligence  must  be  shown  by  actual  proof 
in  the  case."  "4.  If  the  jury  believe  from  the  evidence  that 
the  only  injury  sustained  by  the  animals  was  sucii  as  ani- 
mals usually  sustain  when  undergoing  transportation  on  rail- 
roads, they  can  find  only  nominal  damages — that  is  to  say, 
some  small  amount,  as  one  dollar,  or  one  cent."  "  12.  The 
burden  of  proof  is  on  the  plaintiflF  to  show  that  its  animala 
were  injured  through  the  defendant's  negligence,  and  this 
burden  is  not  shifted  by  proof  that  the  defendant  failed  to 
deliver  them  within  a  reasonable  time,  and  that  they  were  in 
an  injured  condition,  because,  by  their  very  nature,  such  ani- 
mals are  liable  to  injury  during  transportation  in  a  railroad 
car."  "  16.  The  measure  of  damages  in  this  case  is  not  the 
difference  between  the  market  value  in  Atlanta  of  the  ani- 
mals immediately  upon  their  arrival  there  and  their  proba- 
ble market  value  had  they  promptly  arrived  there  without 
injury.  It  is  the  duty  of  every  person  who  has  sustained 
injury  to  his  property  to  use  every  reasonable  effort  to  repair 
the  injury;  and  the  jury  should  consider  whether  or  not  the 
plaintiff  could  reasonably  have  repaired  the  injury  to  his 
stock  after  their  arrival  in  Atlanta,  by  such  remedies  as  due 
skill  would  have  suggested  to  a  man  of  ordinary  prudence  in 
his  situation;  and  if  you  find  from  the  evidence  that  by  the 
due  use  of  such  skill  such  injury  could  have  been  repaired, 
and  the  market  value  of  the  animals  thereby  become  restored. 
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your  verdict  cannot  be  for  more  than  nominal  damagea." 
Judgment  for  plaintiff,  and  the  defendant  appealed. 

James  Weatherly,  for  the  appellant. 

Gregg  &  Thornton,  for  the  appellee. 

•••  McClellan,  J.  This  action  is  prosecuted  by  Trous- 
dale &  Sons,  a  domestic  corporation,  against  the  Richmond 
&  Danville  Railroad  Company,  a  foreign  corporation.  It 
sounds  in  damages  for  the  breach  of  a  contract  of  affreight- 
ment, whereby  the  defendant  undertook  to  promptly  and 
safely  transport  certain  livestock  from  Birmingham,  Ala- 
bama, to  Atlanta,  Georgia,  and  there  deliver  them  to  the 
plaintiff,  which  was  both  consignor  and  consignee.  The  con- 
tract was  made  in  Birmingham,  Alabama,  where  the  plaintiff 
was  domiciled,  and  where  the  defendant  was  present  by  its 
agents,  and  whence  it  operated  a  line  of  railway  to  Atlanta, 
Georgia,  a  great  part  of  which  was  in  '®*  Alabama,  and  over 
which  the  transportation  was  to  be  effected.  This  was,  there- 
fore, an  Alabama  contract,  not  only  made  here,  but  in  part 
to  be  performed  here;  and  the  courts  of  this  state  cfearly, 
we  think,  have  jurisdiction,  service  being  had,  of  its  action 
for  its  breach,  notwithstanding  the  defendant  is  a  foreign 
corporation,  and  its  full  discharge  was  to  be  consummated  by 
delivery  to  the  consignee  in  another  state:  See  Central  R.  R. 
etc.  Co.  v.  Carr,  76  Ala.  388;  52  Am.  Rep.  339. 

The  evidence  tended  to  show  that  the  animals  when  deliv- 
ered in  Atlanta,  from  thirty-four  to  thirty-six  hours  after 
they  should  have  been  delivered — a  reasonable  time  for  trans- 
portation and  delivery  being  put  at  from  ten  to  twelve 
hours,  and  the  time  required  in  this  instance  at  forty-six 
hours — "had  been  down  and  were  skinned  up,"  that  they 
"looked  very  thin,  hollow,  skinned,  and  scalded  from  standing 
in  the  car,"  "seemed  to  be  feverish,"  "  one  lame  in  hind  legs 
and  limping,"  one  specially  valuable  horse  "  was  sore  and 
lame,  and  appeared  to  have  no  life,"  twelve  others  "all  sore, 
and  lame,  and  stinned,"  etc.;  that  all  the  stock  were  in  excel- 
lent condition  when  shipped  from  Birmingham,  and  that  the 
bad  condition  in  which  they  were  on  arrival  at  Atlanta  wni 
due  to  the  fact  that  they  were  kept  on  the  cars  a  very  much 
longer  time  than  was  necessary  for  their  transportation  and 
delivery,  without  water  or  food.  On  the  otlier  hand,  there 
was  evidence  tending  to  show  that  the  animals,  or  some  of 
them,  were  not  in  a  sound  condition  when  they  were  received 
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for  shipment,  and  that  the  diseases  and  hurts  they  exhibited 
on  delivery  in  Atlanta  existed  or  had  been  sustained  before 
Ihey  were  shipped,  and  did  not  result  from  their  transporta- 
tion at  all.  It  is  insisted  that  the  trial  court  assumed  or  de- 
clared the  falsity  of  the  evidence  last  referred  to,  or  that  in 
effect  it  was  withdrawn  from  the  consideration  of  the  jury  by 
the  instructions  given.  We  think  not.  The  charges  supposed 
to  have  this  infirmity  are  as  follows:  "If  the  defendant,  hav- 
ing undertaken  to  deliver  the  stock,  failed  to  deliver  it  in  a 
safe  condition,  within  a  reasonable  time,  the  presumption  of 
negligence  arises,  and  the  burden  of  proof  is  shifted  to  the  de- 
fendant, to  excuse  itself  from  negligence";  and  again:  "If 
the  jury  believe  from  the  evidence  that  the  plaintiff  is  enti- 
tled to  recover,  the  measure  of  the  damage  is  the  difference 
in  the  market  value  of  the  stock  in  Atlanta,  Georgia,  if  they 
had  been  delivered  without  any  delay  in  shipment  or  de- 
livery, and  their  market  value  after  their  delivery  in  At- 
lanta, Georgia,  in  the  condition  the  evidence  shows  '** 
they  were  in."  The  first  charge  quoted  we  understand  to 
mean- only  this:  that  if  there  has  been  unreasonable  delay 
on  the  part  of  the  defendant  in  the  transportation  and  de- 
livery of  the  livestock,  and  when,  after  such  unreasonable 
delay,  they  are  found  to  be  in  an  unsound  condition,  the  ornis 
is  then  on  the  defendant  to  show  that  the  unsound  condi- 
tion of  the  stock  was  not  due  to  the  unreasonable  delay  in 
transportation;  or,  in  other  words,  that  evidence  of  unrea- 
sonable delay  and  the  existence  of  injuries  on  delivery  raises 
a  prima  facie  presumption  that  the  delay  was  negligent  and 
the  injuries  resulted  from  it,  and  puts  it  on  the  defendant  to 
rebut  this  presumption,  and  show  either  ^hat  there  was  no 
negligent  delay  (which  was  not  attempted  to  be  shown  in 
this  case),  or,  conceding  the  delay,  that  the  injuries  did 
not  result  from  it,  but  (as  was  attempted  to  be  done  in  this 
case)  that  the  stock  was  in  an  unsound  condition — had 
received  the  injuries  complained  of — before  the  shipment. 
This  we  understand  to  be  the  law,  especially  where,  as  in  this 
case,  the  contract  of  affreightment  sets  forth  that  the  stock 
when  received  was  "  in  outward  apparent  good  order,"  and 
the  injuries  counted  on  and  shown  in  the  testimony  were 
"  outward  and  apparent."  This  charge  does  not  assume  that 
the  defendant  has  not  discharged  this  burden,  nor  does  it  take 
away  from  the  jury  or  tend  to  mislead  them  to  forego  the 
right  to  find  on  the  whole  evidence  that  the  stock  was  un- 
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sound  when  it  came  to  the  hands  of  the  carrier.  And  so 
with  the  other  charge  quoted  which  was  given  at  the  request 
of  the  plaintiff.  It  does  not  assume  that  the  stock  was 
injured  in  the  transportation,  but  asserts  only  that  if  the 
jury  should  find  negligent  delay — as  to  which  there  was  no 
controversy — in  the  transportation  and  delivery,  the  measure 
of  plaintiflf's  recovery  would  be  the  difiference  in  value  of  the 
animals  at  the  time  they  should  have  been  delivered  in  the 
condition  they  would  have  been  at  that  time  and  their  value 
when  they  were  delivered  in  the  condition  they  were  at  that 
time.  This  did  not  tend  to  prevent  the  jury  to  find  that 
their  injuries  were  not  caused  by  the  delay,  but  existed  before 
the  carriage  began,  and  hence  that  their  condition  was  the 
flame  when  they  were  delivered  as  when  they  should  have 
been  delivered.  The  instruction  in  eff'ect  was,  that,  if  the 
jury  found  any  damages  at  all  for  plaintiff,  it  should  be 
measured  by  the  change  in  the  condition  of  the  livestock 
wrought  by  the  unreasonable  delay,  if  such  change  had  been 
wrought. 

It  may  be  true  that  railroad  transportation  of  livestock 
always  and  inevitably  involves  reduction  in  their  weight, 
•••  some  lameness,  and  even  abnormal  weakness;  but  that 
this  18  true  and  that  these  efiects,  incident  to  the  nature  of 
the  subject  matter  and  the  manner  of  transportation,  cannot 
be  made  the  basis  of  a  recovery  in  damages  where  tliero  has 
been  no  negligence  on  the  part  of  the  carrier  contributing 
thereto  or  aggravating  the  natural  injuries  resulting  from 
car  wear  and  necessary  deprivation  of  water  and  food,  is  not 
to  say  that,  where  the  carrier  has  been  guilty  of  negligent 
delay  and  subjected  the  stock  to  the  injurious  effects  of  such 
transportation  for  an  unreasonable  and  unnecessary  length 
of  time,  and  in  consequence  thereof  the  stock  has  been  in- 
jured, though  only  in  this  natural  way,  to  a  greater  extent 
than  would  have  been  the  case  had  the  delay  not  occurred, 
the  carrier  would  not  be  responsible  for  whatever  increased 
damage  the  stock  has  sustained  on  account  of  the  delay, 
though  such  damage  may  be  purely  incident  to  keeping  the 
animals  on  the  car.  To  the  contrary,  we  do  not  doubt  the 
liability  of  the  carrier  for  all  damage  that  is  referable  to 
a  negligent  prolongation  of  the  transportation  through  its 
natural  effect  upon  the  physical  condition  or  latent  vicious 
propensities  of  the  animals,  whereby  they  are  reduced  in 
weight  or  strength  more  than  they  would    have  been  had 
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prompt  carriage  and  delivery  been  made,  and  injure  each 
other  in  consequence  of  vicionsness,  aroused  by  the  excess  of 
their  confinement  beyond  the  time  necessary  for  transporta- 
tion and  delivery.  These  views  will  suffice  to  show  the 
grounds  of  our  opinion,  that  the  trial  court  did  not  err  in  its 
rulings  on  charges  having  reference  to  this  part  of  the  case. 
The  charges  asked  by  the  defendant  were  faulty  in  that  they 
involved  a  tendency  to  mislead  the  jury,  if  indeed  that  was 
not  their  direct  effect,  from  a  consideration  of  any  injuries 
which  resulted  to  the  stock  from  their  nature,  habits,  and 
propensities  in  connection  with  and  as  operated  upon  by  the 
negligent  delay  of  the  carrier.  Charge  6  given  for  plaintiff 
correctly  asserted  the  law  in  this  connection.  Charges  1, 12, 
and  4  refused  to  defendant  were  open  to  the  objection  pointed 
out  above,  if  not  to  others  also. 

Charge  16  asked  by  defendant  is  in  a  sense  abstract — there 
was  no  evidence  that  plaintiff  was  remiss  in  its  efforts  to 
repair  the  injuries  sustained  by  the  stock,  if  any,  or  that 
Buch  injuries  might  have  been  lessened  or  cured  by  proper 
attention  which  was  not  given — and  was  affirmatively  bad,  in 
that  it  limits  the  recovery  to  nominal  damages,  though,  for 
aught  that  is  hypothesized,  the  plaintiff  might  well  have 
been  put  to  great  trouble  and  expense  in  repairing  the  injury 
•*'  which  his  property  had  sustained  through  defendant's 
negligence. 

Charge  6  above  referred  to  is  not  open  to  the  objection 
urged  in  argument,  which  proceeds  on  the  idea  that  there  was 
evidence  that  twenty  hours,  or  any  number  beyond  ten  or 
twelve,  would  be  a  reasonable  time  for  the  transportation 
from  Birmingham  to  Atlanta.  A  witness  for  plaintiff  testi- 
fied that  "usually  stock  in  shipping  go  through  very  nicely 
in  ten,  fifteen,  or  twenty  hours,"  but  this  evidence  went  to 
show  that  stock  would  not  be  injured  on  a  journey  lasting 
from  ten  to  twenty  hours  on  cars,  and  not  that  it  was  reason- 
ably necessary  for  any  length  of  time  beyond  ten  or  twelve 
hours  to  be  consumed  in  the  transportation  from  Birmingham 
to  Atlanta. 

We  cannot  see  that  the  court  committed  any  error  in  sus- 
taining plaintiff's  objection  to  the  question  put  by  defendant 
to  the  witness  Camp.  The  form  of  the  question  was  enough 
to  support  the  objection,  and,  besides,  the  fact  sought  to  be 
elicited  was  not  relevant.  If  there  was  a  custom  for  shippers 
of  stock  to  accompany  it,  non  constat  but  that  this  was  a  mere 
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privilege  and  not  a  duty  of  the  shipper;  and  if  the  duty  o! 
the  shipper  in  this  instance,  it  does  not  appear  that  its  per- 
formance would  have  avoided  the  injury,  or  that  its  remission 
contributed  thereto. 

The  other  exceptions  to  rulings  on  testimony  are  not  urged 
in  argument. 

The  judgment  of  the  circuit  court  is  affirmed. 


Carriers — What  Law  Governs  Contract  of.— The  oblip;ation  of  the 
shippers  of  a  cargo  to  pay  freight  must  be  determined  by  the  law  of  tlie 
place  where  the  contract  of  aflfreightment  was  made:  China  etc.  Ins.  Co.  v. 
Force,  142  N.  Y.  90;  40  Am.  St.  Rep.  576.  The  cases  on  this  subject  will 
be  found  collected  in  the  notes  to  O'liegan  v.  Cunard  S.  S.  Co.,  39  Am.  St. 
fiep.  488,  and  Hale  v.  New  Jersey  etc.  Nav.  Co.,  39  Am.  Dec.  406. 

Carriers  of  Livestock. — Presumption  of  Negligence:  See  the  ex- 
tended note  to  Norria  v.  Savannah  etc.  By.  Co.,  11  Am.  St.  Rep.  36f. 

Carriers  of  Livestock — Liability  for  Delay — Measure  of  Damages. 
lu  the  case  of  partial  loss  of  livestock,  caused  by  the  negligence  of  the  car. 
rier,  the  measure  of  damages  is  the  diflfereuce  between  the  price  they  would 
have  brought  in  the  market  in  the  condition  they  would  have  been  had  the 
company  exercised  due  care,  less  the  freight  and  their  value  at  such  desti- 
nation at  the  time  of  their  arrival:  Missomi  Pac  R.  R.  Co.  v.  Fof/an,  72  Tex. 
127;  13  Am.  St.  Rep.  777;  Ayresv.  Chicago  etc.  Ry.  Co.,  71  Mich.  372;  5  Am. 
St.  Rep.  226,  and  note.  See  the  note  to  Mnrrell  v.  Pacific  Exprens  Co.,  26 
Am.  St.  Rep.  19,  and  the  extended  note  to  Noi-ris  v.  Savannah  etc  Ry.  Co., 
11  Am.  St.  Rep.  366, 

Carrier  of  Livestock — Custom  of  SnirPER  to  Accompany — EvinENCR 
OF. — A  custom  requiring  a  shipper  to  go  on  the  same  train  with  his  stock  to 
feed  and  water  them  cannot  be  sustained,  because  the  law  imposes  this  duty 
on  the  carrier,  and  the  latter  cannot  transfer  it  to  the  shipper  by  custom: 
Missouri  Pac.  R.  R.  Co.  v.  Fagan,  72  Tex.  127;  13  Am.  St  Rep.  776.  See, 
also,  the  note  to  Ri^ford  t.  Smith,  13  Am.  Rep.  53. 


Jasper  Trust  Company  v.  Kansas   City,  Mem- 
phis, AND  Birmingham  Railroad  Company. 

[99  Alabama,  416.] 

Carriers— Falsb  Bill  of  Lading— Rights  of  Bona  Fide  Purcha.<<fr. — 
One  to  whom  a  false  bill  of  lading  is  indorsed  and  transferred  by  the 
person  to  whom  it  was  issued,  and  who  parts  with  value  and  becomes 
the  innocent  holder  of  it  without  notice,  may  hold  the  carrier  issuing 
it  responsible  for  the  truth  of  its  recitals,  and  for  damages  to  the  ex- 
tent he  may  have  advanced  on  the  faith  of  its  genuineness. 

Carbikics— Fai^i  Bill  of  Lading — K<m>FPKL. — As  between  a  railroad 
company  issuing  a  false  bill  of  lading  and  any  one  who  shows  himself  % 
bona  fide  transferee  and  purchaser  thereof,  the  corporation  ia  estopped 
from  denying  that  it  received  and  hoMs  the  goods  specified  therein. 
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•Carriers— False  Bill  o»  Ladinq— Negotiability.— A  false  bill  of  lading, 
whether  indorsed  or  not,  is  not  a  negotiable  instrument. 

Oakrikks — Bill  of  Lading — Who  can  Transfer,— A  bill  of  lading  can 
be  transferred  so  as  to  vest  title  or  right  in  the  transferee  only  by  the 
person  to  whom  it  is  issued  or  by  his  authority.  If  transferred  by  an 
unauthorized  stranger,  the  bcmafide  transferee  cannot  claim  any  damages 
from  the  carrier  for  the  injury  he  may  have  suffered  thereby. 

Carriers — False  Bill  of  Lading— Bona  Fide  Purchaser — Duty  as  to 
Inquiry. — A  bona  fide  purchaser  of  a  false  bill  of  lading  is  put  on  in- 
quiry as  to  the  existence  of  the  parties  to  whom  it  was  issued,  and  his 
failure  to  so  inquire  and  to  obtain  their  indorsement  is  a  bar  to  any 
claim  for  damages  against  the  carrier  issuing  it. 

Carriers — Express  Companies — Liability  for  Embezzlement  by  Agent. 
When  one  is  induced  through  the  fraud  of  an  express  agent  to  deliver 
money  to  an  express  company,  to  be  carried  and  delivered  to  a  fictitious 
person,  and  such  company  receives,  receipts  for,  carries,  and  delivers 
the  money  to  such  agent  who  embezzles  it,  the  sender  may  recover  the 
amount  sent  from  the  express  company. 

Svidbnce — Effect  of,  When  Improperly  Admitted. — ^The  admission  of 
irrelevant  and  immaterial  evidence  not  affecting  the  result  is  not  revera- 
ible  error. 

Coleman  &  Sowell  and  J.  J.  Altman,  for  the  appellants. 

W.  Pratt  and  Hewitt,  Walker  &  Porter,  for  the  appellee. 

**•  Stone,  C.  J.  These  two  cases  are  so  intimately  con- 
nected with  each  other  that  we  will  consider  them  together. 

The  Jasper  Trust  Company,  located  at  Jasper,  was  engaged 
in  banking.  On  the  Kansas  City,  Memphis  &  Birmingham 
Railroad,  distant  from  Jasper  some  sixty  miles,  is  a  railroad 
station  known  by  the  name  of  Sulligent,  and  the  Southern 
Express  Company  has  an  oflBce  there.  D.  R.  Sandford  was 
depot  agent  of  the  railroad  at  that  place,  and  was  also  agent 
of  the  express  company,  he  filling  both  oflfices  at  that  station. 
On  September  9,  1890,  D.  R.  Sandford,  as  agent  of  the  railroad 
company,  signed  a  bill  of  lading,  using  one  of  the  railroad's 
blanks,  by  which  he  acknowledged  to  have  received  from 
R.  H.  Sandford  (fe  Co.,  thirty  bales  of  cotton,  weighing  fifteen 
thousand  pounds,  in  apparent  good  order,  to  be  delivered  to 
Barry,  Thayer  &  Co.,  at  Boston,  Massachusetts.  On  the 
back  of  this  bill  of  lading  is  this  indorsement  without  date: 
"  Deliver  to  Jasper  Trust  Co.,  R.  H.  Sandford  &  Co."  The 
original  bill  of  lading  has  been  sent  up  under  the  trial  court's 
order  for  our  inspection.  We  find  a  very  striking  resem- 
blance and  similarity  in  the  two  signatures — D.  R.  Sandford 
to  the  bill  of  lading,  and  R.  H.  Sandford  &  Co.  to  the  in- 
dorsement. 
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Soon  after  the  issue  of  this  receipt  a  draft  was  drawn  on 
Barry,  Thayer  &  Co.,  Boston,  Massachusetts,  bearing  the 
signature  of  R.  H.  Sandford  &  Co.,  for  a  sum  approximating 
the  value  of  thirty  bales  of  cotton,  in  favor  of  the  Jasper 
Trust  Company;  and  this  draft,  with  the  bill  of  lading  at- 
tached and  indorsed  to  it,  as  copied  above,  were  forwarded 
to  the  trust  company,  and  by  it  discounted.  That  company 
thereupon  attempted  to  remit  the  proceeds  of  the  draft, 
something  over  eleven  hundred  dollars,  to  R.  H.  Sandford  & 
Co.  at  Sulligent;  and  to  that  end  delivered  the  money  to  the 
Southern  Express  Company,  taking  its  receipt  and  obligation 
to  pay  and  deliver  the  same  to  R.  H.  Sandford  &  Co.  Soon 
afterwards  D.  R.  Sandford,  the  agent  alike  of  the  railroad  *** 
and  the  express  company,  absconded,  carrying  with  him  said 
sum  of  money,  together  with  other  moneys  obtained  by  similar 
practices. 

A  bill  of  lading  acknowledging  the  receipt  of  the  thirty 
bales  of  cotton  to  be  shipped  was  false  and  fraudulent,  no 
cotton  in  fact  having  been  received.  Nor  was  there  such  a 
firm  as  R.  H.  Sandford  &  Co.  The  entire  transaction  was 
planned  and  carried  into  effect  by  D.  R.  Sandford,  the  agent. 
He  issued  the  false  bill  of  lading;  issued  it  to  R.  H.  Sand» 
ford  &  Co.,  when  there  was  no  such  firm  or  business  house. 
He  indorsed  the  pretended  name  of  this  fictitious  firm  on 
the  bill  of  lading,  to  give  it  negotiability,  and  to  enable  him 
to  consummate  his  fraudulent  scheme.  The  money,  con- 
signed to  this  fictitious  firm,  in  due  course  of  business  came 
to  him  as  the  express  company's  agent  at  Sulligent,  and  he 
did  not  deliver  it  to  R.  H.  Sandford  &  Co.  He  could  not, 
for  they  were  a  fiction. 

The  Jasper  Trust  Company  instituted  these  two  suits;  the 
one  against  the  railroad  company  for  the  nondelivery  of  the 
thirty  bales  of  cotton.  This  suit,  under  the  trial  court's  rul- 
ing, terminated  in  favor  of  the  defendant.  The  facts  were 
all  agreed  on,  and,  at  the  written  request  of  the  defendant, 
the  railroad  company,  the  court  charged  the  jury  that  if 
they  believed  the  evidence  they  should  find  for  tlie  defendant. 
They  so  found. 

There  can  be  no  question  that  before  February  28,  1881, 
the  trust  company  was  without  right  to  maintain  this  action. 
Advancing  money  on  a  false  bill  of  lading  given  by  the  rail- 
road's agent  would  have  placed  them  upon  no  higher  ground 
than  the  person  to  whom  it  was  improperly  issued  would 
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have  occupied.  It  was  in  no  sense  a  negotiable  instrument: 
Moore  v.  Robinson,  62  Ala.  537. 

On  February  28, 1881  (Sess.Acts,  183),  the  act  was  approved 
"To  prevent  the  issue  of  false  receipts,"  etc.  The  principleg 
of  that  statute  have  been  carried  into  the  code  of  1886,  com- 
mencing with  section  1175.  We  quote  from  section  1179: 
*'If  any  common  carrier,  not  having  received  things  or  prop- 
erty for  carriage,  shall  give  or  issue  a  bill  of  lading,  or 
receipt,  as  if  such  things  or  property  had  been  received, 
....  such  carrier  ....  or  person  is  liable  to  any  person 
injured  thereby  for  all  damages,  immediate  or  consequential, 
therefrom  resulting." 

An  argument,  prepared  with  great  labor  and  research,  has 
been  submitted  by  the  appellee.  Its  contention  is  that  while 
D.  R.  Sandford  was  the  accredited  depot  agent  to  execute 
bills  of  lading  for  freight  to  be  transported  on  the  railroad, 
***  he  had  no  authority  to  execute  such  bills,  unless  the 
thing  or  merchandise  to  be  transported  was  in  fact  received. 
That,  as  the  cotton  specified  in  the  bill  of  lading  was  not 
received,  Sandford  transcended  his  delegated  authority  when 
he  gave  the  receipt,  and  fastened  no  liability  on  the  railroad 
company.  This  ingenious  argument  is  followed  by  many 
citations  of  authority. 

In  the  absence  of  our  statute  the  foregoing  argument  would 
be  conclusive.  The  bill  of  lading  not  being,  in  any  sense,  a 
negotiable  instrument,  the  indorsee  could  assert  no  greater 
rights  than  the  indorser  could  have  asserted:  2  Am.  &  Eng. 
Ency.  of  Law,  241,  and  notes.  The  argument  claims  that  our 
statute  has  wrought  no  change  in  this  rule. 

It  seems  to  us  that  a  full  answer  to  this  contention  is 
found  in  the  fact  that  such  interpretation  would  practically 
annul  that  part  of  the  statute  which  we  have  copied.  Cor- 
porations are  artificial  entities  or  things,  and  can  act  only 
through  human  agency.  Deny  to  them  this  agency,  and 
they  are  left  without  power  to  do  any  act,  or  to  achieve  any 
result.  The  depot  agent,  in  executing  a  bill  of  lading,  is  the 
railroad  company  speaking  through  him.  His  delegated 
power  is  restricted,  it  is  true,  for  he  is  authorized  to  receipt 
for  freight  only  when  the  freight  is  actually  delivered  to  the 
railroad.  But  agents  are  sometimes  false  to  their  trusts,  and 
injury  to  innocent  outsiders  is  the  consequence.  It  was  this 
which  rendered  the  statute  under  consideration  necessary, 
and  caused  its  enactment.     The  legislature  realized  that  car- 
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riers  or  their  agents  might  be  negligently  or  intentionally 
derelict,  and  that  damage,  immediate  or  consequential,  might 
result  therefrom.  To  visit  the  loss  thus  occasioned  on  the 
carrier  was  simply  placing  the  penalty  where  personal  fault, 
or  that  of  an  agent,  had  caused  the  injury  to  be  inflicted. 
Not  to  give  the  statute  this  interpretation  is  to  deny  to  it  all 
operation,  when  a  corporation  is  the  carrier.  Its  whole  inten- 
tion was  to  punish  and  prevent  the  giving  of  a  bill  of  lading, 
when  the  property  or  thing  was  not  in  fact  received  for  trans- 
portation; and  if  we  limit  the  carrier's  liability  to  cases  in 
which  the  property  or  thing  receipted  for  is  actually  received, 
do  we  not  leave  the  statute  without  any  purpose  to  be  accom- 
plished? Its  language  is:  "Not  having  received  things  or 
property  for  carriage,  shall  give  or  issue  a  bill  of  lading  or 
receipt,  as  if  such  things  or  property  had  been  received." 
This  makes  the  statute  precisely  applicable  to  the  case  we 
have  in  hand;  and  not  to  give  it  such  construction  would  be 
to  deny  it  all  operation  as  against  corporations. 

**'  Our  statute  was  preceded  by  statutes  on  the  same  sub- 
ject alike  in  England  and  in  many  of  the  states  of  this  union: 
See  them  referred  to  in  2  Am.  &  Eng.  Ency.  of  Law,  241,  242, 
and  notes.  It  was  enacted  to  prevent  frauds,  sometimes 
perpetrated  through  spurious  bills  of  lading.  It  was  not  in- 
tended to  make  them  negotiable  instruments,  like  bills  of 
exchange.  Though  transferable  "  by  indorsement  and  de- 
livery, it  does  not  follow  that  all  the  consequences  incident  to 
the  indorsement  of  bills  and  notes  before  maturity  ensue,  or 
are  intended  to  result  from  such  negotiation."  The  statute 
must  not  "be  construed  as  altering  the  common  law,  or  as 
making  any  innovation  therein,  further  than  the  words  im- 
port": Shaw  v.  Railroad  Co.,  101  U.  S.  557. 

A  bill  of  lading,  regular  on  its  face  and  issued  by  a  carrier 
or  its  authorized  agent,  is  a  certificate  that  the  person  to 
whom  it  is  issued  is  the  shipper  of  the  property  or  the  goods 
therein  described,  that  they  really  exist,  and  are  subject  to 
the  order  and  direction  of  the  shipper,  unless  the  bill  of  lad- 
ing furnishes  notice  that  such  is  not  the  fact.  And  our  stat- 
ute is  authority  for  any  one  to  deal  with  the  person  to  whom 
such  bill  of  lading  is  issued,  on  the  basis  and  postulate  thnt 
the  property  or  goods  in  fact  exist,  are  in  the  possession  of 
the  carrier,  and  subject  to  the  conditions  expressed  in  the 
bill  of  lading.  Any  one  to  whom  such  bill  of  ladinj;  is  iii- 
dorped  and  transferred  by  the  person  to  whom  it  was  issued, 


80    Jasper  T.  Co.  v.  Kansas  City  etc.  R.  R.  Co.    [Alabama^ 

and  who  parts  with  value  and  becomes  the  innocent  holder 
of  it  without  notice,  may  hold  the  carrier  responsible  for  the 
truth  of  its  recitals,  and  for  damages  to  the  extent  he  may 
have  advanced  on  the  faith  of  its  genuineness  and  truth  as  a 
bill  of  lading:  Code  of  1886,  sec.  1179,  last  clause.  As  be- 
tween the  railroad  company  and  any  one  who  shows  himself 
a  bona  fide  transferee  and  purchaser  of  the  bill  of  lading,  the 
corporation  is  estopped  from  denying  that  it  received  and 
holds  the  cotton  specified  in  the  receipt. 

Still,  as  we  have  said,  such  indorsed  bill  of  lading  is  not 
raised  to  the  elevated  plane  of  bills  of  exchange  and  other  ne- 
gotiable instruments.  A  bill  of  exchange  payable  to  a  ficti- 
tious person  may,  under  some  circumstances,  be  negotiable,  and 
the  holder,  if  without  notice  and  for  value,  may  be  protected 
against  defenses,  original  or  intermediate:  1  Daniell's  Ne- 
gotiable Instruments,  sec.  136,  et  seq.  This  principle,  how- 
ever, cannot  and  does  not  apply  to  bills  of  lading.  They 
are  not  transferable  by  delivery,  and  possession  of  them  by 
any  person,  of  whose  ownership  the  writing  furnishes  no 
proof,  raises  no  presumption  of  change  of  property  in  the 
***  thing  receipted  for.  The  statute  makes  no  express  pro- 
vision for  their  indorsement  or  transfer,  but  it  is  alike  natural 
and  reasonable  that  any  one  who  claims  to  have  succeeded 
to  the  ownership  of  the  chattels  or  things  expressed  in  the 
writing  must  furnish  proof  of  such  changed  ownership.  In- 
dorsement will  accomplish  this.  Who  can  indorse?  Only 
the  person  to  whom  the  bill  of  lading  is  given — the  person 
the  paper  declares  to  be  the  owner  and  shipper,  or  his  au- 
thorized agent.  The  power  exists  in  no  one  else;  and  if  any 
outsider,  having  no  authority  therefor,  attempt  to  indorse  or 
otherwise  transfer  it,  no  title  or  right  to  the  property  or  things 
therein  expressed  is  thereby  transferred  or  encumbered.  It 
is  unlike  a  bill  of  exchange  or  negotiable  note,  which  is  per- 
verted to  a  use  other  than  that  to  which,  by  the  terms  of  the 
agency,  it  was  alone  authorized  to  be  applied:  Saltmarsh  v. 
Tuthill,  13  Ala.  390. 

The  question  then  comes  up.  Who  can  transfer  a  bill  of 
lading,  or  encumber  it,  so  as  to  vest  a  title  or  right  in  the 
transferee?  Manifestly,  this  can  be  done  only  by  the  person 
to  whom  it  is  issued,  or  with  his  authority.  If  a  stranger 
obtains  unauthorized  possession  of  it,  and  perverts  it  to  un- 
authorized uses,  no  one  who  trusts  such  stranger,  and  parts 
with  value  on  the  strength  thereof,  can  claim  damages  of  the 
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carrier  for  the  injuries  he  may  thereby  have  suflfered.  It 
would  be  his  own  fault  and  folly  if  he  dealt  with  one  having 
no  authority  in  the  premises.     He  should  have  inquired. 

The  bill  of  lading  in  the  present  case  was  issued  to  a  fic- 
titious firm.  There  was  no  such  company  as  R.  H.  Sandford 
&  Co.  That  name  indorsed  on  the  bill  of  lading  imported 
nothing,  represented  nothing.  The  Jasper  Trust  Company 
acquired  no  rights  from  R.  H.  Sandford  &  Co.,  for,  being  only 
an  imaginary  firm,  it  could  neither  have  nor  transfer  rights.. 
The  bill  of  lading  being  drawn  in  favor  of  a  person  or  firm, 
having  no  real  existence,  how  could  it  confer  any  rights  oa 
another?  Manifestly,  having  no  existence,  it  neither  did  nor 
could  confer  rights;  neither  did  nor  could  indorse  the  bill  of 
lading.  And  the  Jasper  Trust  Company,  acquiring  no  rights 
save  those  conferred  on  it  by  the  indorsement,  was  necessarily 
put  on  inquiry  as  to  who  were  R.  H.  Sandford  &  Co.  That 
inquiry  would  have  led  to  the  discovery  that  there  was  in 
fact  no  such  firm,  but  that  it  was  a  fiction  and  a  myth.  The 
railroad  company  has  done  the  Jasper  Trust  Company  no 
legal  wrong  of  which  the  latter  company  can  complain.  Its 
failure  to  inform  itself  whether  there  was  such  firm  as  R.  H. 
Sandford  &  Co. — its  failure  to  obtain  an  indorsement  ***  of 
the  bill  of  lading  from  the  person  or  firm  to  which  it  was  is- 
sued— is  a  bar  to  any  claim  of  damages  it  may  assert  against 
the  railroad  company. 

The  second  suit  was  against  the  express  company,  to 
recover  the  money  intrusted  to  it.  We  have  seen  that  the 
trust  company,  or  bank,  was  made  the  victim  of  fraud  and 
false  pretense.  No  thirty  bales  of  cotton  were  in  fact  deliv- 
ered to  the  railroad  company,  and  there  was  no  such  firm  or 
company  as  R.  H.  Sandford  <fe  Co.  If  there  had  been  such 
company,  and  the  express  company  had  delivered  the  pack- 
age of  money  to  it  before  notice  given  not  to  pay,  then  the 
express  company  would  have  performed  its  whole  contract, 
and  fhe  trust  company  would  be  without  remedy.  Such  is 
not  this  casCk:  Yarborough  v.  TTwc,  6  Ala.  292;  Wilson  v.  Ser' 
geant,  12  Ala.  778. 

In  the  first  of  these  cases — that  of  the  Kansas  City,  Mem- 
phis &  Birmingham  Railroad  Company — the  facts  were 
agreed  on,  and  it  was  admitted  there  was  no  such  firm  as  R. 
H.  Sandford  &  Co.  There  was  no  agreement  in  the  case 
against  the  express  company  as  to  what  the  facts  were.  It 
was  tried  on  testimony  adduced.  We  have  examined  the 
AM.  St.  Rir..  You  XLIL-« 
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transcript  with  care,  and  have  narrowly  scrutinized  the  testi- 
mony, all  of  which  is  set  out  in  the  bill  of  exceptions.  The 
proof  is  full  that  D.  R.  Sandford,  the  agent,  did  all  the  writ- 
ing and  corresponding  which  purports  to  have  been  done  in 
the  name  of  R.  H.  Sandford  &  Co.  The  proof  is  quite  full 
that  there  was  no  such  firm  as  R.  H.  Sandford  &  Co.,  while 
there  was  not  a  semblance  of  proof  that  there  was  or  ever 
liad  been  such  company.  We  make  this  statement,  because 
it  constitutes  an  important  factor  in  pronouncing  on  one  or 
2uore  of  the  charges  requested. 

According  to  the  testimony,  if  believed,  the  simple  and 
naked  facts  of  this  case  may  be  summarized  as  follows: 
Through  the  fraud  and  false  pretense  of  D.  R,  Sandford  the 
Jasper  Trust  Company  was  induced  to  deliver  its  money  to 
the  Southern  Express  Company  to  be  carried  and  delivered 
to  R.  H.  Sandford  &  Co.,  at  Sulligent.  The  express  com- 
pany received  and  receipted  for  the  package,  carried  it  to 
Sulligent,  where  it  was  received  by  the  express  company's 
agent,  and  by  him  converted  and  embezzled.  The  express 
company  has  never  performed  the  contract  it  entered  into,  by 
paying  the  money  to  R.  H.  Sandford  &  Co.,  or  to  any  one  else 
authorized  to  receive  it.  The  present  suit  is  brought  to 
recover  that  money,  as  still  constructively  in  the  possession 
of  the  express  company. 

It  is  elementary  law  that  if  one,  through  mistake  of  fact, 
***  false  representation,  or  fraud,  obtain  money  from  another, 
an  action  lies  to  recover  it  back,  on  the  simple  principle  that 
the  one  has  money  which  ex  equo  et  bono  belongs  to  another: 

2  Daniell's  Negotiable  Instruments,  sec.  136,  etseq.;  Bishop 
on  Contracts,  sec.  226;  1  Parsons  on  Contracts,  bottom  p.  496; 

3  Randolph  on  Commercial  Paper,  sec.  1485;  Rutherford  v. 
Mclvor,  21  Ala.  750;  1  Brickell's  Digest,  140,  sec.  72;  Wilson 
V.  Sergeant,  12  Ala.  778.  So,  if  money  be  transmitted  through 
fraudulent  procuration,  and  while  the  money  is  in  transit  the 
fraud  is  discovered  and  the  bearer  or  carrier  is  notified  not 
to  deliver,  then  such  bearer  or  carrier  becomes  the  custodian 
of  the  money  for  the  use  and  benefit  of  him  who  remitted  it, 
and  is  liable  to  account  to  him  therefor.  But,  after  delivery, 
demand  and  notice  come  too  late.  The  rule  in  such  case  is, 
to  this  extent,  analogous  to  that  which  obtains  in  stoppages 
in  transitu:  2  Am.  &  Eng.  Ency.  of  Law,  855;  Bishop  on 
Contracts,  sec.  802. 

That  part  of  the  court's  general  charge  to  which  exception 
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•was  reserved  is  in  precise  accordance  with  our  views,  and  is 
free  from  error.  For  the  same  reason  the  first  charge  asked 
•was  rightly  refused.  The  second  charge  asked  was  abstract, 
in  that  there  was  no  testimony  to  support  it.  No  testimony 
oflfered  tended  to  show  that  D.  R.  Sandford  was  a  member  of 
the  firm  of  R.  H.  Sandford  &  Co.,  or  in  fact  that  there  was 
fiuch  firm.  It  was  proved  to  be  fictitious.  This  charge  was 
rightly  refused  for  this  reason:  3  Brickell's  Digest,  sec.  106, 
p.  113.     There  is  nothing  in  the  otlier  charges. 

On  the  case  made  by  the  testimony,  giving  full  weight  to 
every  thing  claimed  by  defendant  as  in  its  favor,  the  trial 
court  would  have  been  justified  in  giving  the  general  charge 
in  favor  of  the  plaintiff".  Such  being  the  case,  we  will  not 
inquire  specially  into  the  court's  rulings  in  receiving  testi- 
mony offered  by  plaintiff".  Whether  some  portion  of  it  was 
material  or  not,  it  neither  strengthened  plaintiff''s  case  in 
any  material  point,  as  shown  by  the  unchallenged  testimony, 
nor  could  it  weaken  the  defense  attempted  to  be  made.  In 
such  conditions  it  is  not  a  reversible  error  to  receive  illegal 
testimony:  Seymour  v.  Farquhar,  93  Ala.  292,  and  authorities 
cited. 

It  is  not  intended,  in  what  we  have  stated,  to  affirm  that 
illegal  testimony  was  received  in  this  case.  The  fundamen- 
tal fact  on  which  plaintiff''s  right  of  recovery  depended  was 
D.  R.  Sandford's  machinations,  through  which  he  deceived 
the  Jasper  Trust  Company,  and  induced  it  to  remit  its  money 
to  the  mythical  R.  H.  Sandford  &  Co.  Every  step  taken  in 
that  chain-work  was  part  and  parcel  of  the  fraud  he  so  suc- 
cessfully designed  and  perpetrated.  It  cannot  be  questioned 
*•*  that  every  act  done  which  contributed  to  the  consumma- 
tion of  the  particular  wrong  complained  of  in  this  case  was 
material  and  pertinent  testimony  to  go  before  the  jury. 

There  is  no  error  in  either  of  the  records,  and  each  of  the 
judgments  must  be  affirmed. 

Coleman,  J.,  not  sitting. 

McClellan,  J.,  dissenting. 

BiLU  OF  Lading — Liability  or  Carrikb  to  Bona  Fidb  Purchaskr.— • 
Where  a  carrier's  agent  issue*  a  bill  of  lading  for  goods  which  were  not 
delivered  for  shipment  the  carrier  may  show  nonreceipt,  even  as  against  • 
bona  Jide  transferee  for  value:  Black  v.  Wilmington  etc.  R.  R.  Co.,  92  N.  C 
42;  63  Am.  Rep.  450,  and  extended  note.  Where  the  agent  of  a  railroad, 
havinif  authority  to  sign  bills  of  lading,  fraudulently  signed  and  issued  • 
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bill  of  lading  for  goods  never  received  for  transportation,  the  company  will 
not  be  liable  thereon  to  a  consignee  therein  for  advances  made  on  the  faith 
of  such  a  brll:  Baltimore  etc.  R.  It.  Co.  v,  Wilkens,  44  Md.  11;  22  Am.  Rep. 
26.  The  contrary  doctrine  is  maintained  in  Bank  v.  New  York  etc.  R.  R. 
Co.,  106  N.  Y.  195;  60  Am.  Rep.  440.  A  railroad  company  is  estopped  as 
against  a  bona  fide  purchaser  to  deny  a  bill  of  lading  issued  by  its  authorized 
agent,  although  the  goods  were  not  received  by  the  company:  Sioux  City  etc 
R.  R.  Co.  V.  First  Nat.  Bank,  10  Neb.  556;  35  Am.  Rep.  488,  and  note.  See 
the  extended  note  to  Chandler  v.  Spj-ague,  38  Am.  Dec.  410,  422. 

Bills  o»  Lading,  False — Negotiability  of. — No  title  can  be  trans- 
ferred by  a  fraudulent  holder  of  a  bill  of  lading  to  the  property  described 
in  the  bill,  by  an  indorsement  of  the  bill,  to  a  purchaser  for  value,  who  has 
notice  of  the  fraud:  Decan  v.  Shipper,  35  Pa.  St.  239;  78  Am.  Dec.  334.  A 
bill  of  lading  fraudulently  made,  whereby  the  goods  of  one  person  are 
shipped  to  or  in  the  name  of  another,  without  the  consent  of  the  former, 
will  not  enable  the  latter  to  transfer  the  goods,  even  to  an  innocent  pur- 
chaser for  value:  Saltua  v.  Everett,  20  Wend.  267;  32  Am.  Dec.  541,  and 
note. 

Bills  ot  Lading,  bt  Whom  hat  bb  Transferred. — A  bill  of  lading  is 
only  negotiable  in  the  sense  that  its  true  owner  may  transfer  it  by  indorse- 
ment or  assignment  so  as  to  vest  the  legal  title  in  the  transferee:  Doug- 
lata  T.  PeopU't  Bank,  86  Ky.  176;  9  Am.  St.  Rep.  276.  See,  also,  the 
note  to  Missouri  Pac.  Ry.  Co.  v.  Heidenheimer,  27  Am.  St.  Rep.  869,  and 
the  extended  note  to  Weyand  v.  Atchison  etc  Ry.  Co.,  9  Am.  St.  Rep.  512, 
and  Chandler  ▼.  Sprague,  38  Am.  Dec.  422. 
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OiFTS — Causa  Mortis  or  Inter  Vivos. — To  constitute  a  valid  gift  inter 
vivos  or  causa  mortis,  the  donor  must  part  with  the  dominion  of  the 
property  given,  and  his  acts  showing  his  intent  to  so  part  with  the 
dominion  must  be  as  pronounced  and  decisive  as  is  possible  with 
the  subject  matter  of  the  gift. 

Gifts  Causa  Mortis — Savings  Bank  Book. — The  delivery  of  a  savings 
bank  book  by  its  owner  to  a  donee  is  a  valid  gift  causa  mortis  if  such  is 
the  intention  of  the  donor. 

QiVTS  Causa  Mortis — Pass-book  of  Ordinary  Bank  of  Deposit. — 
The  delivery,  by  the  donor  to  the  donee,  of  a  pass-book  of  an  ordinary 
bank  of  deposit  only  is  not  sufficient  to  perfect  a  gift  causa  mortis  of 
the  money  on  deposit,  since  a  check,  and  not  the  book,  is  the  best  de- 
livery,  and  the  depositor  by  delivery  of  the  book  does  not  lose  control 
and  dominion  over  the  deposit,  and  may  still  check  against  it. 

White  &  Howze,  for  the  appellant. 

Cahaniss  &  Weakley,  for  the  appellee. 

**■  Stone,  C.  J.     This  case  was  tried  by  the  court  without 
a  jury,  and  presents  a  single  question:  Does  the  testimony 
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prove  that  the  deceased,  Nat  Jenkins,  made  a  valid,  executed 
gift  causa  mortis  to  John  H.  Jones,  the  plaintiff,  of  the  money 
he  had  on  deposit  with  the  First  National  Bank  of  Birming- 
ham?    There  is  no  material  conflict  in  the  testimony. 

The  First  National  Bank  of  Birmingham  was  a  bank  of 
issue,  discount,  and  deposit,  and  was  not  a  savings  bank. 
Nat  Jenkins  was  a  colored  man,  was  lying  seriously  wounded 
from  a  railroad  disaster,  believed  he  would  die  of  his  wounds, 
and  did,  in  fact,  die  therefrom  two  days  afterwards.  Ho 
had  a  deposit  account  with  the  First  National  Bank.  He 
bad  in  his  possession  a  pass-book,  in  which  was  an  account 
with  the  caption,  "  Dr.,  The  First  National  Bank  in  account 
*■**  with  Nat.  Jenkins,  Cr."  In  this  pass-book  were  items  of 
debit  and  credit,  but  the  account  was  not  balanced.  There 
was,  in  fact,  a  balance  due  the  depositor  of  near  nine  hundred 
dollars. 

Jones  was  nephew  of  Jenkins,  and  was  visiting  the  latter  as 
he  lay  in  the  hospital,  from  the  effect  of  his  injuries.  He  gave 
Jones  the  key  to  his  box,  and  requested  him  to  go  and  bring 
to  him  his  pass-book  and  other  articles.  On  the  next  day, 
And  in  the  presence  of  witnesses,  Jenkins,  after  stating  he 
was  going  to  die,  "  handed  to  plaintiff  (Jones)  the  bank-book, 
keys,  and  papers,  and  said  to  him:  ....  Take  this  book. 
I  give  you  this  money  and  all  I  have  got;  go  and  get  it.  I 
don't  want  the  old  man,  or  any  of  his  folks,  to  have  any 
thing  that  I  have  got.  All  I  want  is  for  you  to  see  that  I 
am  decently  buried."  Jones  took  possession  of  the  tendered 
pass-book,  keys,  and  papers,  and  retained  them.  After 
Weakley  was  appointed  administrator  he  checked  the  money 
out  of  the  bank,  and  this  action  was  brought  by  Jones  to 
recover  the  same  as  so  much  money  had  and  received  for  his 
use. 

The  general  rule  is,  that  to  constitute  a  valid  gift,  whether 
inter  vivos  or  causa  mortis,  the  donor  must  part  with  domin- 
ion over  the  thing  attempted  to  be  given,  must  do  the  act  or 
acts  which  are,  or  appear  to  be,  the  most  pronounced  and 
decisive  of  the  intention  to  part  with  possession  and  control; 
and  the  acts  must  of  themselves  aniount  to  a  parting  with 
the  possession  and  control.  Authorities  on  this  question  are 
very  abundant,  and  they  cover  ahnost  every  conceivable 
phase  of  the  question:  McHugh  v.  0* Connor,  91  Ala.  243; 
Dacus  V.  Streety,  59  Ala.  183;  8  Am.  &  Eng.  Ency.  of  Law, 
1341,  et  seq.,  and  the  numerous  authorities  cited  by  counseL 


86  Jones  «.  Weakley.  [Alabama, 

The  direct  question  presented  by  this  record  has  been  manj 
times  considered.  A  pass-book  issued  by  a  savings  bank,  it 
is  held,  rests  on  a  peculiar  footing.  Such  book  is  the  record 
of  the  customer's  account,  and  its  production  authorizes  con- 
trol of  the  deposit.  Like  the  key  of  a  locked  box,  its  deliv- 
ery is  treated  as  a  delivery  of  all  it  contains.  It  follo\\s  that 
the  delivery  in  this  case,  accompanied  by  the  declared  inten- 
tion to  give,  if  the  deposit  had  been  in  a  savings  bank,  would 
have  been  a  valid  gift  causa  mortis  of  the  money  on  deposit, 
of  which  it  was  the  evidence.  It  would  furnish  the  key  to 
the  locked  contents:  8  Am.  &  Eng.  Ency.  of  Law,  1824, 1825; 
Pierce  v.  Boston  Five  Cents  Savings  Bank,  129  Mass.  425;  37 
Am.  Rep.  371;  Curtis  v.  Portland  Savings  Bank,  77  Me.  151; 
52  Am.  Rep.  750;  Hill  v.  ***  Stevenson,  63  Me.  364;  18  Am. 
Rep.  231;  Camp's  Appeal,  36  Conn.  88;  4  Am.  Rep.  39. 

Not  BO,  however,  with  the  present  book.  The  First  National 
Bank,  as  we  have  seen,  was  a  bank  of  issue,  discount,  and 
deposit.  The  money  could  be  withdrawn  from  the  bank,  not 
by  the  production  of  the  pass-book,  but  on  the  check  of  the 
depositor.  It  was  not  the  best  delivery  available  under  the 
circumstances.  It  did  not  give  dominion  and  control  of  the 
money,  the  thing  claimed  to  have  been  given;  for  the  money 
was  as  subject  to  check  without  the  production  of  the  book  as 
with  it:  Thomas  v.  Lewis,  89  Va.  1;  37  Am.  St.  Rep.  848;  Dole 
v.  Lincoln,  31  Me.  422;  Hillebrant  v.  Brewer,  6  Tex.  45;  55 
Am.  Dec.  757;  Noble  v.  Smith,  2  Johns.  52;  3  Am.  Dec.  399; 
Jones  V.  Brown,  34  N.  H.  445;  Beak  v.  Beak,  L.  R.  13  Eq.  Cas. 
489;  8  Am.  &  Eng.  Ency.  of  Law,  1345,  note  2. 

There  is  no  error  in  the  record. 

AflBrmed.  

Gifts  Causa  Mobtis  of  Bank-book— Whether  Sufficient. — A  gift 
causa  mortis  of  a  bank-book  showiag  the  amount  on  deposit  by  the  donor  is 
not  a  sufficient  gift  of  the  sum  so  deposited:  Thomas  v.  Lewis,  89  Va.  1;  37 
Am.  St.  Rep.  848,  and  note,  with  the  cases  collected.  See,  also,  the  extended 
notes  to  Crook  v.  First  NcU.  Bank,  35  Am.  St.  Rep.  26,  and  Sheedy  v.  lioach, 
26  Am.  Rep.  684. 

Gifts  Causa  Mortis— Sufficiency  OF  Delivery  Generally:  See  Thomas 
y.  Lewis,  89  Va.  1;  37  Am.  St.  Rep.  848,  and  note,  with  the  cases  collected.. 
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MoRTQAOKS— PowEB  OF  Sale — INJUNCTION — TsNDER. — A  court  of  equity 
may  eDJoin  the  execution  of  a  power  of  sale  contained  in  a  mortgago 
when  the  mortgagee  is  proceeding  in  an  improper  or  oppressive  man* 
Der,  or  is  perverting  the  power  from  its  legitimate  purpose,  as  when, 
having  refused  repeated  tenders,  he  files  a  bill  to  foreclose,  dismisses  ifc 
without  prejudice  when  the  case  is  ready  for  hearing,  and  advertises 
the  land  for  sale  under  a  power  in  the  mortgage,  with  the  avowed  pur- 
pose of  compelling  the  payment  of  another  claim  which  is  disputed. 

Tbkdbb — Effect  of — When  Actual  Tender  Unnecessary. — A  tender  of 
the  whole  sum  due,  principal  and  interest,  at  any  time  after  the  debt 
falls  due,  but  before  suit  is  brought,  stops  the  interest  and  discharges 
the  party  from  the  costs  of  a  subsequent  suit;  and  actual  tender  of  tha 
money  is  dispensed  with  if  the  debtor  is  ready  and  willing  to  pay,  and 
about  to  produce  it,  but  is  prevented  by  the  creditor  declaring  he  will 
not  receive  it. 

Tender.— Payment  of  Mortqaoe  Debt  into  Court  is  not  Necessary  in 
order  to  maintain  a  bill  in  equity  filed  by  the  mortgagor  to  redeem  and 
to  enjoin  the  execution  of  a  power  of  sale  contained  in  the  mortgage, 
when  tender  has  been  made  and  refused,  and  at  all  times  been  kept 
good  after  it  was  made. 

Tender  Made  and  Refused,  to  Stop  Interest,  must  be  of  the  exact  amount 
due,  and  must  be  kept  good  and  ready  at  all  times  to  be  paid  to  th* 
creditor  upon  his  demand,  and  on  plea  must  be  followed  by  the  pay- 
ment of  the  money  into  court. 

TxNDER — Denial  of — Burden  of  Proof. — When  the  making  of  a  tender  is 
denied  the  burden  of  proof  is  on  the  debtor,  who  seeks  to  avail  himself 
of  the  benefit  of  the  tender,  to  show  that  he  was  ready  all  the  time  after 
the  tender  was  made,  and  willing  to  pay  the  amount  tendered  upon  ths 
demand  of  the  creditor. 

Bill  in  equity  by  Mrs.  0.  A.  Otey  and  her  children  against 
C.  S.  McCalley  and  others,  to  enjoin  a  threatened  sale  of  land 
under  a  power  contained  in  a  mortgage,  and  praying  to  be 
allowed  to  redeem  said  land.  The  mortgage  was  executed 
August  6,  1876,  by  Mrs.  Otey,  and  was  given  to  secure  the 
payment  of  money  borrowed  by  her  from  Miss  Ford,  who 
subsequently  married  W.  J.  McCalley.  Said  Mrs.  McCalley 
survived  her  husband  and  bequeathed  her  property,  including 
the  mortgage  in  suit,  to  Martha  T.  Russell.  In  September, 
1884,  the  parties  ascertained  that  fourteen  hundred  and  eighty 
dollars  and  seventy-six  cents  were  due  on  the  mortgage,  and 
Miss  Russell  then  agreed  to  take  twelve  hundred  dollars  in 
full  satisfaction  thereof.  Mrs.  Otey  then  applied  to  C.  S. 
McCalley  to  advance  this  amount  for  her  and  take  the  mort- 
gage as  security.  This  he  did,  and  in  consideration  therefor 
Mrs.  Otey  agreed  to  pay  him  annually  the  legal  rate  of  inter- 
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«Bt  on  fourteen  hundred  and  eighty  dollars  and  seventy-six 
cents  until  January  1,  1888,  he  to  then  surrender  the  mort- 
gage to  her  on  her  payment  of  twelve  hundred  dollars.  The 
bill  alleged  the  payment  of  interest  as  stipulated  until  De- 
cember 31, 1887.  Tender  on  that  day  of  twelve  hundred  dol- 
lars and  interest  for  one  year  on  fourteen  hundred  and  eighty 
dollars  and  eeventy-six  cents.  Refusal  of  that  tender  by  de- 
fendant as  well  as  of  subsequent  like  tender  made  January 
2,  1888,  and  in  July,  1889.  On  July  2,  1888,  McCalley  filed 
a  bill  in  equity  against  Mrs.  Otey  to  foreclose  said  mortgage. 
After  answer  and  proof,  and  on  July  22,  1889,  McCalley  dis- 
missed his  bill  without  prejudice  and  advertised  the  lands 
named  in  the  mortgage  for  sale,  under  a  power  contained 
therein.  Said  sale  was  not  for  the  purpose  of  collecting  the 
debt  secured  by  the  mortgage,  but  for  the  purpose  of  coercing 
the  payment  of  another  ficticious  claim  of  debt  against  Mrs. 
Otey.  The  defendants  by  answer  in  the  present  suit  denied 
the  sufficiency  of  the  tender  alleged  in  the  bill.  Judgment 
for  the  plaintiffs  in  accordance  with  the  prayer  of  the  bill 
and  that  no  interest  should  be  charged  on  the  mortgage  debt 
from  the  time  of  the  tender  made  December  31,  1887.  De- 
fendants appealed. 

R.  C.  Brickell  and  L.  Cooper^  for  the  appellants. 

T.  BettSf  for  the  appellees. 

•**  Coleman,  J.  When  this  case  was  here  on  a  former 
appeal  (90  Ala.  302)  the  equity  of  the  bill  was  fully  sus- 
tained, and  it  was  held  that  a  court  of  equity  would  enjoin 
the  execution  of  a  power  of  sale  when  it  appeared  that  the 
mortgagee  was  proceeding  in  an  improper  or  oppressive  man- 
ner, or  was  perverting  the  power  from  its  legitimate  purpose; 
as  where,  having  refused  repeated  tender,  he  files  a  bill  to 
foreclose,  dismisses  it  without  prejudice  when  the  cause  was 
ready  for  hearing,  and  advertises  the  land  for  sale  under  a 
power  in  the  mortgage  with  the  avowed  purpose  of  compel- 
ling the  payment  of  another  claim  which  is  disputed:  McCal- 
ley V.  Otey,  90  Ala.  302;  Struve  v.  Childs,  63  Ala.  473.  The 
evidence  reasonably  satisfies  us  that  a  tender  was  made  in 
December,  1887,  of  the  full  amount  due,  of  the  refusal  to 
accept  it,  and  an  attempt,  after  the  tender,  on  the  part  of  the 
mortgagee,  to  coerce  the  payment  of  a  disputed  claim,  not 
embraced  in  the  mortgage  debt.     In  addition  to  the  testi- 
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mony  oflfered  by  complainant  on  this  question,  the  respond- 
ent, John  S.  McCalley,  testifying  in  regard  to  the  tender  made 
by  John  M.  Hampton,  says:  "I  refused  to  take  it  from  him 
unless  he  paid  also  Mrs.  Octavia  A.  Otey's  merchandise  ac- 
count." The  merchandise  account  constituted  no  part  of  the 
secured  debt,  and  its  correctness  was  controverted. 

The  present  bill  was  filed  on  the  19th  of  July,  1889.  It 
appears  from  the  testimony  of  the  witness  Hampton  that  a 
tender  of  the  same  amount  was  made  about  the  1st  of  July, 
just  before  the  present  bill  was  filed,  and  refused  upon  the 
flame  grounds  as  that  admitted  by  the  respondent,  above 
referred  to.  After  answer  and  demurrer  to  the  bill,  com- 
plainants amended  their  bill,  on  the  twenty-first  day  of 
March,  1890,  by  averring  a  readiness  and  willingness  to  pay 
the  debt  ever  since  the  thirty-first  day  of  December,  1887, 
when  the  debt  fell  due,  and  a  tender  of  the  money  was  first 
made. 

The  only  other  assignment  of  error  which  we  think  it  neces- 
•ary  to  consider  applies  to  so  much  of  the  decree  of  the  court 
as  denied  to  the  respondent  any  interest  upon  his  *®*  debt. 
A  tender  of  the  whole  amount  due,  principal  and  interest,  at 
any  time  after  the  debt  falls  due,  but  before  suit  is  brought, 
estops  the  interest,  and  discharges  the  party  from  the  cost  of 
a  subsequent  suit.  The  actual  proffer  of  the  money  is  dis- 
pensed with  if  the  debtor  is  ready  and  willing  to  pay,  and 
about  to  produce  it,  but  is  prevented  by  the  creditor  declaring 
he  will  not  receive  it:  Rudulph  v.  Wagner,  36  Ala.  702.  In 
McCalley  v.  Otey,  90  Ala.  302,  it  is  said:  "A  tender  refused 
does  not  operate  to  discharge  the  debtor  from  the  debt,  but 
only  releases  him  from  the  payment  of  the  interest  subse- 
quently accruing;  and  to  have  this  effect  the  amount  ten- 
dered must  be  in  readiness  to  be  paid  at  any  time  called  for, 
and  on  plea  must  be  followed  by  the  payment  of  the  money 
into  court.  It  is  not  meant,  however,  that  the  identical 
money  tendered  must  be  kept;  it  is  suflBcient  if  the  party 
holds  himself  ready  to  pay  at  all  times." 

We  have  already  held  that  the  payment  of  the  money  into 
court  was  not  necessary  to  sustain  the  equity  of  the  bill  for 
redemption,  nor  was  its  payment  into  court  essential,  under 
the  facts  of  the  case,  ta  authorize  a  court  of  equity  to  enjoin 
the  execution  of  a  power  of  sale:  McCalley  v.  Otey,  90  Ala. 
302;  McQuire  v.  Van  Pelt,  55  Ala.  344;  Carlin  v.  Jonet,  55 
Ala.  624.     We  are  considering  now  the  question  of  a  tender 
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as  affecting  the  payment  of  interest.  Unless  the  tender  is 
kept  good  ail  the  time,  that  is,  unless  the  debtor  is  willing 
and  prepared  to  make  payment  at  any  time  after  the  tender, 
if  the  creditor  should  conclude  to  receive  it,  and  until  the 
money  is  paid  into  court  upon  his  plea,  the  debtor  is  charge- 
able with  interest.  He  cannot  make  a  tender  to-day  and  then 
use  the  money  for  his  profit,  and  escape  the  payment  of  in- 
terest. He  is  released  from  the  payment  of  interest  upon 
the  supposition  that  he  has  been  deprived  of  the  use  of 
the  money,  by  holding  himself  in  readiness  all  the  time 
to  pay  his  creditor  upon  his  demand.  The  burden  to 
make  this  proof,  when  the  tender  is  denied,  rests  upon  the 
debtor  who  seeks  to  avail  himself  of  the  benefit  of  a  tender. 
The  answer  of  the  respondent  creditor  expressly  denied  the 
averment  of  complainant's  bill  that  he  was  ready  all  the  time 
and  willing  to  pay  the  amount  tendered:  Thayer  v.  Meeker^ 
86  111.  474;  Moynahan  v.  Moore,  9  Mich.  9;  77  Am.  Dec.  468, 
note  485;  7  Wait's  Actions  and  Defenses,  596,  sec.  17.  The 
case  of  Curtiss  v.  Greenhanks,  24  Vt.  536,  is  directly  in  line 
with  McCalley  v.  Otey,  90  Ala.  302,  that  the  "identical" 
money  need  not  be  kept  on  hand,  and  it  lays  down  the  general 
principle  as  we  have  declared  it,  that  he  must  be  ready  and 
willing  at  all  times  to  make  good  his  tender.  **•  That  case, 
Curtiss  V.  Greenhanks,  24  Vt.  536,  does  aot  treat  of  the  question 
of  the  burden  of  proof. 

Tiie  chancellor  was  of  opinion  that  the  proof  sustained  the 
averments  of  the  bill  as  amended.  We  have  examined  the 
testimony  very  closely,  and  we  fail  to  discover  any  proof  tend- 
ing to  show  that  complainant  kept  good  the  tender.  We  think 
it  satisfactorily  shows  a  tender  on  the  31st  of  December,  1887, 
and  another  of  the  same  amount  on  the  2d  of  January,  1888, 
and  another  about  the  1st  of  July,  1889,  and  that  the  amount 
previously  tendered  was  paid  into  the  court  at  the  time  the 
amendment  to  the  bill  was  filed  in  March,  1890.  There  is 
no  proof  that  the  tender  was  kept  good,  that  is,  a  readiness  to 
pay,  as  we  have  defined  a  valid  tender,  in  the  intervals  from 
January  2,  1888,  to  July,  1889,  and  from  this  latter  period  to 
March,  1890,  when  the  money  was  paid  into  court.  We  do 
not  think  the  evidence  sufficient  on  this  point,  and  hold  that 
the  chancellor  erred  in  decreeing  that  respondent  mortgagee 
was  not  entitled  to  any  interest.  In  all  other  respects  his 
decree  is  affirmed.  We  will  not  render  any  final  decree  here, 
but  reverse  and  remand  the  cause,  leaving  it  in  the  discre- 
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tion  of  the  chancery  court  to  permit  the  taking  of  further 
testimony  on  this  point,  if  deemed  essential  to  promote  the 
ends  of  justice. 

Reversed  and  remanded. 

Stone,  C.  J.,  dissenting.  I  cannot  agree  that  in  passing 
on  the  issue  of  tender,  the  law  casts  on  him  who  pleads  such 
defense  the  duty  and  burden  of  proving  that  he  has  at  all 
times  kept  on  hand  the  amount  of  money  he  claims  to  have 
tendered;  and  that  failing  to  do  so,  the  plea  is  not  made  good. 

I  think  the  sounder  and  better  rule  is,  that  if  the  tender  is 
made  sufficient  in  amount,  and  when  the  tender  is  pleaded 
the  money  is  produced  and  deposited  in  court,  this  is  all  the 
defendant  need  do,  unless  by  a  further  act  of  the  creditor  he 
has  been  put  in  default.  The  person  to  whom  a  sufficient 
tender  has  been  made  and  refused  by  him  may  destroy  the 
effect  of  such  tender  by  subsequently  demanding  the  money 
tendered.  If,  on  such  subsequent  demand,  the  debtor  fails  to 
pay  the  money  he  thereby  loses  all  benefit  the  tender  had 
secured  to  him.  He  must  have  the  money  ready  to  pay  when 
called  on,  and  must  pay  it  if  called  on.  This  is  wliat  I  un- 
derstand to  be  the  proper  meaning  and  extent  of  the  maxim 
that  the  tender  must  be  kept  good.  He  must  have  the  money 
when  needed  and  called  for.  He  need  not  have  it  between 
the  time  of  the  tender  '**  and  the  filing  of  the  plea,  unless 
it  is  called  for.     The  law  should  not  require  a  useless  thing. 

There  are  authorities  both  ways  on  this  question.  I  think 
the  sounder  and  more  reasonable  theory,  the  one  which  will 
secure  a  mutually  just  administration  of  the  law,  is  the  one  I 
have  sketched.  In  Curtiss  v.  Greenbanks,  24  Vt.  536,  the  prin- 
ciple is  thus  stated:  "The  person  tendering  is  at  liberty  to 
use  it  [the  money  tendered]  as  his  own.  All  he  is  under 
obligation  to  do  is  to  be  ready  at  all  times  to  pay  the  debt  in 
currency  when  requested."  To  the  same  effect  are  Colby  v. 
StevenSf  38  N.  H.  191;  Michigan  Cent.  R.  R.  Co.  v.  Dunham, 
30  Mich.  128;  7  Wait's  Actions  and  Defenses,  592.  There  is, 
to  my  mind,  a  sound,  logical  reason  for  this.  The  tender 
does  not  change  the  ownership  of  the  money.  It  remains 
the  property  of  the  tenderer  until  accepted,  or  agreed  to  be 
accepted,  or  until  it  is  deposited  in  court  with  the  plea,  when 
it  passes  into  the  custody  of  the  court.  He  remains  liable 
for  its  safe  preservation.  To  me  it  is  illogical  to  hold  that 
one  who  is  in  every  sense  the  «»-wner  of  uioney  may  not  use 
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and  utilize  it,  provided  he  thereby  impairs  the  legal  rights  of 
no  other  person.  ____ 

Tendkr — SuFFiciRNOT  OF  TO  Stop  INTEREST. — A  tender  which  is  not  kept 
good  does  not  have  the  effect  of  stopping  interest:  Thornburgh  v.  Fish,  11 
Mont.  53.     See  the  extended  note  to  Moyndhan  t.  Moore,  77  Am.  Dec.  485. 

Tender  When  not  Neobssakt. — A  refusal  to  deliver  property  placed 
exclusively  on  a  ground  other  than  the  nonpayment  of  charges  on  it 
amounts  to  a  waiver  of  tender  of  such  charges:  Tarbell  v.  Farmera'  etc  Ele- 
vator Go.,  44  Minn.  471.  Where  one  party  by  his  act  renders  a  tender  use* 
less  the  other  party  is  not  required  to  make  the  tender:  Chinn  v.  Breichett 
42  Ean.  316;  Lea  v.  Ennis,  6  Houst.  433.  See  the  notes  to  Benard  v.  Clink, 
30  Am.  St.  Rep.  460,  and  Emlen  t.  Lehigh  Coal  etc.  Co.,  86  Am.  Deo.  520; 
and  the  extended  note  to  Moyndhan  r.  Moore^  77  Am.  Dec.  488. 
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OoKTBAOT,  When  Sevxrable. — A  contract  or  obligation  of  a  beneficial 
association  to  pay  its  members  sick  benefits  of  a  designated  sum  each 
week  is  severable  and  not  entire.  Therefore,  a  default  in  the  payment 
of  SQch  benefits  does  not  entitle  the  member  in  a  single  action  to  recover 
the  damages  which  he  may  sustain  for  defaults  occurring  after  the  com- 
mencement of  the  action. 

BsNEriciAL  Association — Siok  Benefits  Accruing  Aeteb  the  Commence.. 
MENT  OT  the  Action. — In  an  action  by  a  member  of  a  beneficial  asso> 
ciation,  who,  by  the  laws  of  such  association,  is  entitled  to  sick  benefita 
of  a  specified  sum  for  each  week  4uriug  which  he  is  sick  or  disabled,  ha 
can  recover  such  benefits  accruing  to  him  up  to  the  time  of  the  trial, 
but  is  limited  to  the  sum  due  when  his  action  was  brought,  though  tha 
moneys  becoming  due  pending  the  action  resulted  from  his  disability 
from  the  same  cause  whose  operation  entitled  him  to  the  benefits  sued 
for. 

Btidkncx— Opinions  or  Witness,  Question  not  Objsotionabls  as  Call* 
INO  roa. — A  witness  who  saw  the  plaintiff  on  a  specified  occasion  may 
be  asked  whether  or  not  he  was  apparently  well.  The  witness,  thongh 
aot  an  expert,  should  be  permitted  to  state  the  result  of  his  observa- 
tion  as  to  the  state  of  a  person's  health  or  other  characteristic  or  state 
which  manifests  itiielf  to  the  apprehension  of  a  common  observer,  not- 
withstanding the  statement  of  the  witness  involves  his  opinion  or  judg- 
ment. 

SriPOLATiow,— A  Court  mat  in  Its  Discretion  Relieve  a  party  from  the 
effect  of  a  stipulation  submitting  a  cause  on  motion  for  a  nousuit. 

Davii  Louderhack,  for  the  appellant. 

Oeorge  D.  CollinSf  for  the  respondent. 

•  Van   Fleet,  J.     The   defendant   and   appellant  is   aa 
organizatioD  with  certain  fraternal  and  charitable  features^ 

(«) 
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whose  membership  is  composed  of  exempt  firemen.  Its  by- 
laws provide  for  the  payment  of  sick  benefits  to  any  member 
who,  from  sickness  or  accident,  becomes  unable  to  earn  a 
livelihood.  The  plaintiff,  a  member  of  the  organization, 
brings  this  action  to  recover  a  considerable  amount  claimed 
to  be  due  him  for  sick  benefits,  and  which  defendant  refused 
to  pay. 

Trial  was  had  before  a  jury,  and  verdict  and  judgment 
went  for  plaintiff.  From  the  judgment  and  an  order  denying 
its  motion  for  a  new  trial  defendant  appeals. 

1.  The  action  was  commenced  in  November,  1885,  but  was 
not  tried  until  November,  1893.  At  the  trial  the  court, 
against  the  ol)jection  of  defendant,  admitted  evidence  offered 
by  plaintiff  upon  the  theory  that  plaintiff  was  entitled  to  re- 
cover for  benefits  accruing  intermediate  the  commencement 
of  the  action  and  the  date  of  trial;  and  the  court  also  charged 
tlie  jury  in  accord  with  this  theory,  and  refused  an  instruc- 
tion requested  by  defendant  limiting  the  plaintiff's  right  to 
recover  to  the  benefits  accrued  at  the  date  of  commencing 
his  action,  to  all  of  which  defendant  excepted.  These  rulings, 
we  think,  were  clearly  erroneous.  The  idea  upon  which  the 
lower  court  seems  to  have  proceeded  and  the  contention  of 
defendant  is,  that  the  contract  sued  on  is  entire  and  not  sev- 
erable; that  it  imposed  a  duty  upon  defendant  to  pay  bene- 
fits so  long  as  plaintiff  remained  sick  and  disabled;  that  the 
defendant  '  having  made  default  before  suit,  this  default 
worked  a  breach  of  the  entire  contract,  and  that  all  damages 
accruing  subsequently  from  that  sickness  must  be  deemed  to 
have  originated  in  the  default,  to  have  proximately  resulted 
therefrom,  and  can  be  recovered  in  the  action,  although  ac- 
cruing subsequently  to  its  commencement.  But  we  think 
respondent  mistaken  as  to  the  character  of  the  contract  be- 
tween the  parties.  The  contract  is  not  entire  in  the  sense  as 
used  by  respondent.  It  is,  to  the  contrary,  in  its  nature  sev- 
erable. It  requires  defendant  to  pay  plaintiff  a  certain  sum 
each  week  that  he  is  sick  and  disabled.  The  right  of  plain- 
tiff to  this  payment  for  any  one  week  accrues  at  the  end  of 
that  week,  and  he  is  entitled  to  sue  immediately  upon  de- 
fault in  its  payment.  Such  default,  however,  does  not  work 
a  breach  of  the  entire  contract;  the  contract  still  subsists  as 
to  future  benefits,  and  the  default  only  affects  the  rights  of 
the  parties  as  to  the  benefit  accrued.  It  is  obvious  that  ife 
does  not  work  a  breach  as  to  the  future  benefits,  since,  as  to 
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such,  the  liability  of  the  defendant  has  not  become  fixed,  but 
remains  contingent  upon  the  condition  of  the  plaintiff  being 
Buch  as  to  entitle  him  to  demand  them.  The  accidental  cir- 
cumstance that  the  plaintiflf  in  this  instance  continued  dis- 
abled from  the  same  cause  subsequent  to  the  bringing  of  his 
action,  and  that  defendant  continued  to  default  in  payment 
of  benefits,  can  in  no  way  affect  the  construction  to  be  put 
upon  the  contract.  Each  default  was  a  separate  cause  of 
action  in  itself,  and  the  damage  accruing  to  the  plaintiff 
therefrom  did  not  flow  proximately  or  otherwise  from  any 
previous  default.  The  successive  defaults  of  the  defendant, 
and  the  damage  resulting  to  plaintiflf  from  each,  were  as 
separate  and  apart  as  though  arising  from  entirely  distinct 
and  widely  separated  causes  of  disability.  Mr.  Parsons, 
speaking  on  the  subject  of  the  rule  of  damages  applicable  to 
a  contract  that  is  severable  into  parts,  says: 

"It  may  happen  that  the  injury  complained  of  is  the  "* 
breach  of  a  contract  that  extends  over  a  considerable  space 
of  time,  and  includes  many  acts,  or  it  is  a  tort  divisible  into 
many  parts.  The  question  then  arises  whether  the  action 
should  be  for  the  whole  breach  or  the  whole  tort,  and  dam- 
ages be  given  accordingly.  This  must  depend  upon  the  en- 
tirety of  the  contract  or  of  the  tort.  If  it  be  a  whole,  formed 
of  parts,  which  are  so  far  inseparable  that  if  any  are  taken 
away  there  is  no  completed  breach  or  tort  left,  all  must  be 
included  in  the  demand  and  in  the  damages.  But  if  they 
are  separable  into  many  distinct  breaches  or  torts,  then  an 
action  may  be  brought  as  if  each  stood  alone,  and  damages 
recovered  ":  3  Parsons  on  Contracts,  c.  8,  sec.  6. 

This  we  take  to  be  a  correct  statement  of  the  rule.  If  the 
default  of  defendant  in  the  payment  of  any  one  week's  bene- 
fits carried  with  it  a  breach  of  the  whole  contract,  defendant 
could  sue  for  and  recover  all  danmges  proximately  flowing 
from  that  breach;  and  this  is  the  extent  to  which  the  au- 
thorities relied  upon  by  respondent  go.  But  the  contract 
being  separable,  as  we  have  seen,  and  not  entire,  plaintiff  is 
only  entitled  to  recover  those  benefits  accrued  at  the  com- 
mencement of  the  action. 

2.  It  became  a  subject  of  material  inquiry  at  the  tn'nl  as  to 
the  state  of  health  of  plaintifl'  during  the  period  for  which 
he  claimed  benefits,  the  main  defense  of  defendant  resting 
upon  its  denial  of  the  sickness  or  disability  of  plaintiflf.  Many 
witnesses  were  examined  upon  the  subject,  and  a  large  nuni- 
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ber  of  exceptions  are  urged  by  defendant  to  rulings  of  th» 
court  in  excluding  evidence.  The  rulings  complained  of  are 
all  upon  one  general  feature  of  the  evidence,  that  is,  as  to  the 
physical  appearance  and  apparent  state  of  health  of  plaintiflf. 
It  would  not  conduce  to  brevity  nor  subserve  any  useful  pur- 
pose to  notice  these  rulings  in  detail;  many  of  them  were 
correct,  but  some  we  deemed  erroneous.  Of  the  latter,  one 
instance  will  serve  to  point  the  rule  which  should  be  observed 
by  the  lower  court  on  a  new  trial:  •  A  witness  who  knew 
plaintiflf  quite  intimately  and  saw  him  frequently,  and  had 
conversations  with  him  about  his  health  during  the  period 
covered  by  his  claim  against  defendant,  was  asked  this  ques- 
tion: "  Well,  now,  when  you  saw  him  on  these  occasions  walk 
along,  when  he  noticed  you,  was  he,  or  was  he  not,  appar- 
ently well"?  PlaintiflF  objected  to  the  question  as  calling  for 
the  opinion  of  the  witness,  and  the  objection  was  sustained. 
We  think  the  question  was  competent,  and  should  have  been 
allowed.  It  is  true,  as  contended  by  respondent,  that,  in  a 
certain  sense,  the  question  tended  to  elicit  the  opinion  of  the 
witness,  but  it  called  at  the  same  time  for  the  fact  of  the 
plaintiflPs  physical  appearance,  as  a  result  of  the  witness' 
observation,  and  that  fact  the  party  was  entitled  to  lay  before 
the  jury.  There  are  many  cases  where  a  witness,  though  not 
an  expert,  may  be  permitted  to  state  the  result  of  his  obser- 
vation, notwithstanding  it  involves,  in  a  sense,  his  opinion  or 
judgment,  such  as  the  apparent  state  of  health  of  a  person, 
whether  a  person  is  drunk  or  sober,  or  other  characteristic  or 
state  which  manifests  itself  to  the  apprehension  of  the  com- 
mon observer:  3  Rice's  Evidence,  sec.  93,  p.  142.  It  is  some- 
times diflScult  to  distinguish  between  that  which  is  purely 
matter  of  opinion,  and  so  not  admissible,  and  that  which 
partakes  of  the  nature  of  a  fact  by  reason  of  being  the  result 
of  personal  contact  and  observation  by  the  witness,  but  this 
diflSculty  does  not,  in  any  sense,  militate  against  the  rule. 
There  are  many  matters  of  importance  to  the  investigation  of 
truth  that  could  not  be  established  or  presented  to  the  jury 
if  this  were  not  the  rule.  In  City  of  Shawneetown  v.  Mason^ 
82  111.  337,  25  Am.  Rep.  321,  it  was  held  that  the  fact  of  dis- 
ease, when  perceptible  to  the  senses,  may  be  testified  to  by 
any  witness.  So,  in  the  case  of  Parker  v.  Boston  etc.  Steam- 
boat  Co.^  109  Mass.  449,  the  plaintiflf  sued  a  common  carrier 
for  personal  injuries,  and,  on  the  trial,  her  daughter  was  per- 
mitted •  to  testify  that  her  mother  "  was  decidedly  worse 
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than  she  was  two  months  after  the  accident."  The  testknony 
was  lield  proper,  the  court  saying: 

"The  witness  had  the  means  of  observing  the  plaintiff 
from  time  to  time,  and  her  testimony  was  as  to  facts  within 
her  observation,  and  not  a  mere  expression  of  opinion  reached 
by  a  process  of  reasoning  and  deduction.  She  stated  what  she 
saw — that  the  plaintiflF  was  not  able  to  do  as  much  work,  and 
was  not  as  well  as  she  was  two  months  after  the  accident." 

The  same  principle  has  been  upheld  in  this  state  in  a  num- 
ber of  cases:  See  People  v.  Lavelle,  71  Cal.  351;  People  v. 
Wreden,  59  Cal.  392;  Estate  of  Carpenter,  94  Cal.  416.  In 
the  instance  stated,  and  several  others  of  like  character,  we 
think  the  court  should  have  allowed  the  evidence. 

3.  The  court  did  not  err  in  relieving  plaintiflf  from  the 
effect  of  his  stipulation  submitting  the  case  on  motion  for 
nonsuit,  and  allowing  him  to  file  an  amended  complaint.  It 
was  a  matter  purely  in  the  discretion  of  the  court,  and,  upon 
the  showing  made,  we  cannot  say  the  discretion  was  abused: 
Ward  v.  Clay,  82  Cal.  502.  Neither  did  the  court  err  in  its 
ruling  as  to  the  statute  of  limitations,  nor  on  the  doctrine  of 
ultra  vires.  As  to  the  latter  question,  we  are  satisfied  that 
the  objects  contemplated  by,  and  provided  for,  in  the  by-laws 
are  clearly  within  the  language  of  the  act  conferring  upon 
defendant  control  of  the  fire  department  charitable  fund. 

We  have  carefully  examined  the  record,  and  find  no  other 
error. 

For  the  reasons  above  given,  the  judgment  and  order  deny- 
ing a  new  trial  are  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Harrison,  J.,  and  Garouttb,  J.,  concurred. 

Hearing  in  Bank  denied. 

Contracts.— Whbk  Skvkrablb  and  Whkn   Entik*:   Sea  Futtmer  r. 
PouM,  155  Pa.  St.  275;  35  Am.  St.  Rop.  881,  and  GoUman  v.  Insurance  Co. 
49  Ohio  St.  310;  34  Am.  St.  Rep.  56£,  aad  the  notes  thereto,  la  which  the 
eases  discassing  this  subject  are  collected. 

WrrNEasE-s— Opinions  ov  as  Etiobncb.— The  mere  opinion  of  a  witness 
is  not  a  statement  of  fact,  and  is  not  admissible  in  evidence:  Brinkley  v.  SlaUt 
89  Ala.  34;  18  Am.  St.  Rep.  87;  Moaea  t.  State,  88  Ala.  78;  16  Am.  St.  Rep- 
21;  Tillery  v.  Slate,  24  Tex.  App.  261;  6  Am.  St  Rep.  882,  and  note;  Pfo- 
pie  ▼.  ahai-p,  107  N.  Y.  427;  1  Am.  St.  Rep.  851;  Lewis  v.  SUUe,  96  Ala.  6; 
38  Am.  St.  Rep.  75.  See  the  note  to  Hodge  v.  State,  38  Am.  St.  Rep.  149» 
150,  and  the  extended  notes  to  Commonwealth  v.  Sturtivant,  19  Am.  Repw 
410,  and  Baltimore  etc.  Turnpike  Co.  r.  Catsell,  69  Anu  Rep.  178. 
AM.  9r.  Rbp..  Vou  XLIL— 7 
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San  Francisco  v.  Anderson. 

[103  California,  69.] 
Taxation. — A  Skat  in  a  Stock  ob  Exchanob  Board  is  not  taxable  prop- 
erty, if  such  seat  is  merely  the  personal  privilege  of  being  and  remain* 
ing  a  member  of  a  voluntary  association  with  the  assent  of  tha 
^associates,  and  such  privilege  is  not  transferable  without  the  assent 
•of  the  association,  and  all  its  property  is  assessed  to  it  for  the  pur* 
poses  of  taxation. 

Jarboe  &  Jarhoe  and  Edward  R.  Taylor,  for  the  appellant. 
/.  E.  O^Donnell  and  H.  Jones,  for  the  respondents. 

"^®  McFarland,  J.  The  only  question  in  this  case  is 
wliether  or  not  a  "  seat  in  the  San  Francisco  Stock  and  Ex- 
change Board "  is  taxable  property,  and  in  our  opinion  it 
is  not. 

What  such  a  "seat"  is  suflBciently  appears  in  the  opinion 
of  this  court  in  Lowenberg  v.  Greenebaum,  99  Cal.  162;  37 
Am.  St.  Rep.  42.  In  that  case  we  held  that  a  seat  in  said 
board,  being  merely  "a  personal  privilege  of  being  and  re- 
maining a  member  of  a  voluntary  association  with  the  assent 
of  the  associates,"  was  not  property  that  would  pass  by  a 
sale  under  a  common  writ  of  execution;  and  following  the 
views  there  expressed  we  hold  that  it  has  no  such  qualities  as 
make  it  assessable  and  taxable  as  property.  It  is  a  mere 
right  to  belong  to  a  certain  association  with  the  latter's  con- 
sent, and  to  enjoy  certain  personal  privileges  and  advantages 
which  flow  from  membership  of  such  association.  Those 
privileges  and  advantages  cannot  be  transferred  without  the 
consent  of  the  association,  and  a  forced  sale  of  them  would 
not  give  to  the  purchaser  the  right  to  occupy  said  "  seat."  It 
is  too  impalpable  to  go  into  any  category  of  taxable  prop- 
erty. Respondent  cites  Clute  v.  Loveland,  68  Cal.  254,  but 
that  case  went  upon  the  theory  that  the  '*  seat  "  of  a  member 
of  the  said  stock  board  represented  his  interest  in  the  prop- 
erty of  said  board,  and  in  the  property  of  a  certain  corpora- 
tion called  the  Company  of  Associated  Stockholders,  with 
which  said  stock  board  had  certain  relations.  Now,  the 
alleged  taxes  for  which  this  suit  was  brought  were  for  the 
fiscal  year  1889,  and  the  stipulated  facts  show  that  for  said 
year  "  all  the  real  and  personal  property  owned  by,  or  in  the 
possession,  or  under  the  control"  of,  said  San  '*  Francisco 
Stock  and  Exchange  Board,  and  of  said  Company  of  Associ- 
ated Stockholders,  were  duly  assessed  to  said  board  and  said 
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company,  and  that  all  taxes  levied  to  pay  the  assessments 
were  by  said  board  and  said  company  fully  paid.  There- 
fore, under  the  theory  of  the  said  case  invoked  by  respond- 
ent, the  attempt  to  tax  said  "  seat "  in  addition  to  the  taxes 
levied  upon  all  the  property  of  said  stock  board  and  said 
corporation  was  clearly  an  attempt  at  double  taxation,  and 
void  within  the  principle  of  the  case  of  Burke  v.  Badlam^  57 
Cal.  594. 

The  judgment  and  order  denying  appellant's  motion  for  a 
new  trial  are  reversed. 

De  Haven,  J.,  and  Fitzgerald,  J.,  concurred. 

Personal  Propbett — Executions.— Skat  in  Stock  ExcHANOBWHiTHEm 
Subject  to:  See  Lowenberg  t.  Oreenebaum,  99  Cal.  162;  37  Am.  St.  Rep.  42, 
uid  Habtnichi  v.  Lisaak,  78  Cal.  351;  12  Am.  St.  Rep.  63,  and  note. 


Allen   v.  Pockwitz. 

(103  California.  85.] 
Vendor  and  Purchaser — Attorney's  Rejection  of  Titlb. — If  »  contract 
for  the  sale  of  real  property  provides  that  the  title  is  to  be  examined 
and  accepted  or  rejected  by  the  purchaser's  attorney,  the  action  of  such 
attorney  in  rejecting  the  title  is  final,  and  the  purchaser  cannot  ba 
compelled  to  accept  it  on  the  ground  that  it  is  perfect  and  marketable. 

Sidney  V.  Smith,  and  Smith,  Wright  <&  Pomeroy,  for  the  ap- 
pellant. 

Reinstein  &  Eisner,  for  the  respondent. 

*•  The  Court.  On  June  21, 1889,  the  plaintiflF,  personally, 
and  defendant,  through  the  agency  of  David  Stern  and  Son, 
real  estate  brokers,  executed  the  following  written  instru- 
ment: 

"San  Francisco,  June  21,  1889. 

"Received  from  John  De  Witt  Allen  the  sum  of  one 
thousand  ($1,000)  dollars,  being  deposited  on  account  of 
thirty-five  thousand  ($35,000)  dollars,  U.  S.  gold  coin,  the 
purchase  price  of  the  property  this  day  sold  to  him,  situated 
in  the  city  and  county  of  San  Francisco,  state  of  California, 
and  described  as  follows,  to  wit: 

"  Lot  and  improvements  situated  on  the  northeast  corner 
of  Van  Ness  and  Ash  avenues,  58  feet  on  Van  Ness  avenue 
by  100  feet  on  Ash  avenue. 
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"Terms  of  sale:  21  days  are  allowed  to  examine  title  and 
consummate  sale.  At  the  termination  of  said  time  the  bal- 
ance of  said  purchase  money  is  due  and  payable  upon  tender 
of  the  deed  of  the  property  sold. 

"  Title  to  be  examined  and  accepted  or  rejected  by  J. 
De  Witt  Allen's  attorney.  Abstract  to  be  run  down  to  date; 
$150  to  be  allowed  for  attorney's  fees.  Mortgage  to  be  re- 
leased and  to  be  free  and  clear  from  all  encumbrances. 
Taxes  to  be  paid  to  July  1,  1889. 

"If  the  sale  is  not  consummated  in  accordance  with  the 
foregoing  conditions  the  deposit  to  be  forfeited. 

"  David  Stern  and  Son,  Agents. 

**Agreed  to:  John  De  W.  Allen." 

The  plaintiff  submitted  the  abstract  of  the  record  title  to 
his  attorney,  Sidney  V.  Smith,  who  was  a  reputable  attorney 
at  law,  and  practicing  as  such  in  San  Francisco,  for  exam- 
ination, and  to  be  accepted  or  rejected  by  him  according  to 
the  above  agreement.  He  rejected  the  title  as  to  an  undivided 
one-third  part  of  the  lot,  for  reasons  stated  by  him  in  writing, 
and  duly  communicated  *''  to  defendant  and  to  David 
Stern  and  Son.  Thereupon  plaintiff  demanded  a  return  of 
the  one  thousand  dollars  deposited,  which  in  the  mean  time 
had  been  delivered  to  defendant.  The  defendant  refused  to 
return  the  deposit,  tendered  to  plaintiff  a  deed  for  the  lot, 
and  demanded  the  balance  of  the  purchase  money,  claiming 
that  the  title  was  perfect  notwithstanding  it  had  been  rejected 
by  plaintiff's  attorney.  Thereupon  plaintiff  brought  this  ac- 
tion to  recover  the  deposit  of  one  thousand  dollars  with  in- 
terest. 

The  judgment  was  in  favor  of  the  plaintiff;  but,  on  motion 
of  the  defendant,  a  new  trial  was  granted,  and  this  appeal  by 
plaintiff  is  from  the  order  granting  a  new  trial. 

It  is  not  claimed  that  the  written  agreement  was  for  an 
unconditional  sale,  but  the  parties  disagree  as  to  what  were 
intended  to  be  the  conditions  upon  which  plaintiff  would  be 
bound  to  "consummate  the  sale,"  by  payment  of  the  balance 
of  the  purchase  money.  The  appellant  contends  that  one  of 
the  conditions  of  his  obligation  to  consummate  the  sale  was 
that  his  attorney  should  accept,  and  not  reject,  the  record 
title,  while  the  respondent  contends  that  the  only  conditions 
intended  were  that  the  title  should  appear  to  be  a  good, 
marketable  title,  and  that  defendant  should  tender  a  suf- 
ficient deed  to  convey  such  title.    They  also  disagree  as  to 
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whether  or  not  defendant's  title  was  in  fact  a  good,  market- 
able title,  but,  in  our  view  of  the  case,  this  question  becomes 
immaterial,  and  upon  it  we  express  no  opinion. 

Our  understanding  and  construction  of  the  agreement  is, 
that  unless  plaintiff's  attorney  accepted,  and  did  not  reject 
the  title,  the  plaintiff  was  not  bound  to  consummate  the  sale. 
This,  if  not  fully  expressed,  is  fairly  inferable  from  the  lan- 
guage of  the  contract,  otherwise  no  meaning  or  purpose  what- 
ever can  be  attributed  to  a  considerable  portion  of  that 
language.  For  what  purpose  were  twenty-one  days  allowed 
for  examination  of  title  and  consummation  of  sale?  Of 
what  importance  ®®  was  an  "abstract  of  title  run  down 
to  date"?  Why  was  the  "title  to  be  examined"  by  plain- 
tiff's attorney  rather  than  by  defendant's  attorney?  Was 
neither  the  acceptance  nor  rejection  of  the  title  by  plain- 
tiff's attorney  to  be  of  any  consequence  whatever?  The 
language  of  the  contract  relating  to  the  examination,  accept- 
ance, and  rejection  of  the  title,  considered  in  connection 
vpth  the  subject  matter,  will   reasonably  and  justly  bear 

e  construction  we  have  given  it;  and,  since  no  other  ra- 
onal  meaning,  purpose,  or  consequence  of  that  language 
an  be  imagined,  that  construction  should  be  accepted.     It 

as  but  a  reasonable  and  prudent  precaution  on  the  part  of 
be  plaintiff  to  insist  upon  the  condition  that  the  title  should 
e  passed  and  accepted  by  his  own  attorney,  contrary  to 
^  whose  opinion  and  advice  he  was  unwilling  to  invest  thirty- 
U-^  five  thousand  dollars  in  a  city  lot.  Had  the  condition  been 
,  simply  that  the  title  should  be  good  and  marketable,  the 
5f^  plaintiff  might  have  been  compelled  to  accept  it  and  to  pay 
for  the  lot,  as  the  result  of  a  tedious  and  expensive  lawsuit, 
the  judgment  in  which,  as  to  the  title,  would  not  have  been 
conclusive  against  any  adverse  claimant  who  was  not  a  party 
to  the  suit. 

Neither  of  the  three  cases  cited  by  the  counsel  for  respond- 
«nt  is  in  point.  In  Winter  v.  Slock,  29  Cal.  407,  89  Am.  Dec. 
67,  the  vendor  warranted  "  an  indisputable  and  satisfactory 
title,  or  no  sale."  In  Montgomery  v.  Pacific  C.  L.  Bureau,  94 
Cal.  284,  28  Am.  St.  Rep.  122,  the  title  was  warranted  to  be 
♦'  perfect."  The  case  of  Vought  v.  Williams,  120  N.  Y.  253, 17 
Am.  St  Rep.  634,  was  an  action  for  specific  performance  of  a 
contract  of  sale  which  provided  that  the  title  was  to  be  "  first 
class."  In  each  of  these  cases  the  title  was  rejected  by  the 
attorney  for  the  vendee;  but  in  each  the  court  held  that  the 
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material  question  was  whether  or  not  the  title  was  good  and 
marketable;  and  not  whether  it  was  acceptable  to  the  ven- 
dee's attorney. 

But  in  the  case  at  bar,  according  to  our  construction  of  th& 
contract,  the  only  warranty  or  representation  as  to  the  qual- 
ity of  the  title  was  that  it  should  be  acceptable  *•  to  plain- 
tiff's attorney.  Therefore,  the  question  whether  or  not  thfr 
title  was,  in  fact,  a  good  marketable  title,  is  not  involved,  && 
it  was  in  the  cases  cited  by  counsel  for  respondent.  And, 
since  it  appears  that  plaintiff's  attorney  rejected  the  title,. 
and  it  is  not  even  suggested  that  the  rejection  was  not  the 
result  of  a  suflBcient  examination  and  an  honest  opinion,  the 
order  granting  a  new  trial  should  be  reversed,  and  it  is  sO' 
ordered. 

Hearing  in  Bank  denied. 

Vbndor  and  Pcrchaser — Rights  op  Purchaser. — Rkjeotioit  or  Titlb; 
BT  Pcrchaskr's  AiTORNEY:  See  Turner  v.  McDonald,  76  Cal.  177;  9  Am. 
St.  Rep.  189,  and  the  note  to  Montgomery  r.  Pacific  Coatt  Land  Bureau,  28^ 
Am.  St  Rep.  128. 


People  v.  Stokes. 

[103  California.  193.] 

County — "Division  of. — A  Criminal  Prosecution  may  be  commenced  and 
prosecuted  after  the  division  of  a  county  in  the  new  county,  if  the  crime 
was  therein  committed,  though  before  such  division.  This  remains- 
true  even  though  a  prosecution  was  pending  for  the  same  crime  in  the 
courts  of  the  late  county  before  the  division,  if  such  prosecution  was- 
afterwards  dismissed,  and  at  the  time  of  the  trial  and  conviction  th& 
only  proceeding  pending  was  in  the  new  county. 

JuBT  Trial. — A  Jury  is  Guilty  of  Misconduct  for  which  a  new  trial 
must  be  granted  in  reading  from  a  newspaper  an  article  purporting  to 
be  a  report  of  the  evidence  given  at  the  trial,  which  report  also  con- 
tained evidence  which  the  court  had  rejected  as  inadmissible,  together 
with  an  intimation  that  two  of  the  jurors  had  been  corrupted. 

Jury  Trial. — If  Irregularity  on  the  Part  of  a  Jury  is  Shown 
Which  may  Have  Influenced  the  Result,  a  new  trial  must  b© 
granted,  unless  the  successful  party  can  satisfy  the  court  that,  as  a. 
matter  of  fact,  such  irregularity  did  not  injuriously  affect  his  adversary. 
This  rule  must  be  given  a  reasonable  operation,  and  not  applied  wher* 
there  is  only  a  bare  possibility  of  the  result  having  been  affected.  The 
facts  must  be  such  that  the  court  cannot  determine  with  any  reasonable 
certainty  whether  the  result  was  affected  or  not. 

Jury  Trial. — Misconduct  of  the  Jury  During  a  Criminal  Trial  in 
Reading  a  Newspaper  containing  a  charge  that  two  of  their  number 
will  fail  to  bring  in  a  verdict,  and  that  it  is  believed  that  they  ar» 
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known,  and  intimating  that  they  have  been  bribed,  entitles  the  defend- 
ant to  a  new  trial  if  he  is  convicted,  because  if  there  were  any  upon  tha 
jury  who  were  wavering  as  to  their  verdict,  it  is  impossible  for  this 
court  to  say  that  the  article  did  not  have  an  elEfect  in  directing  their 
final  action. 
Words,  Provincialisms. — To  speak  of  the  probability  that  certain  mem- 
bers of  a  jury  will  fail  to  agree  upon  a  verdict,  and  to  add  in  the  same 
connection  that  those  members  are  believed  to  be  known,  "and  that 
the  whereabouts  of  Colonel  Mazuma  are  also  known,"  is  equivalent  to 
charging  that  a  corrupt  application  of  moneys  has  been  made  to  affect 
the  action  of  the  jurors  to  whom  the  allusion  was  made. 

Horace  L.  Smith,  for  the  appellant. 

Attorney  General  W.  H.  H.  Hart  and  M.  L.  Short,  for  the 
respondent. 

*•*  Garoutte,  J.  The  defendant  was  charged  with  rob- 
bery, alleged  to  have  been  committed  at  Armona,  on  March 
2,  1893.  He  was  convicted  of  grand  larceny,  and  appeals 
from  the  judgment  and  order  denying  his  motion  for  a  new 
trial.  Upon  March  2,  1893,  the  date  of  the  alleged  crime, 
Armona  was  in  Tulare  county.  On  May  29, 1893,  the  county 
of  Kings  was  organized  out  of  a  portion  of  Tulare  county,  and 
Armona  is  now,  and  has  been  since  that  time,  in  the  county 
of  Kings.  The  defendant  contends  that  the  superior  court 
of  Kings  county  had  no  jurisdiction  over  the  alleged  offense, 
and  for  that  reason  the  judgment  of  conviction  is  void.  He 
raised  the  question  in  the  court  below  upon  motion  to  dis- 
miss the  prosecution  for  want  of  jurisdiction,  and  on  the 
hearing  of  his  motion  supported  it  by  evidence  showing  that 
before  the  organization  of  Kings  county  there  was  commenced 
in  the  superior  court  of  Tulare  county  a  prosecution  for  the 
identical  offense  charged  in  this  case,  which  prosecution  wa» 
pending  in  said  court  at  the  date  of  the  organization  of  said 
Kings  county.  The  prosecution  in  Tulare  county  was  dis- 
missed *•*  prior  to  the  inception  of  criminal  proceedings 
against  the  defendant,  upon  which  he  was  subsequently  con- 
victed in  Kings  county. 

Has  the  accused  been  tried  and  convicted  in  the  proper 
county?  We  find  no  case  directly  in  point  upon  the  question 
here  involved.  The  authorities  all  agree  that  the  newly  cre- 
ated county  has  jurisdiction  of  a  defendant  charged  with  an 
offense  committed  prior  to  the  creation  of  the  new  county, 
and  upon  territory  within  its  boundary  lines.  But  the  <iue»- 
tion  of  jurisdiction  seems  never  to  have  arisen  where  a  prose- 
cution was  actually  pending  at  the  time  the  new  county  was 
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created.  As  supporting  the  general  principle  above  stated, 
Bee  McElroy  v.  State,  13  Ark.  708;  Murrah  v.  State,  51  Miss. 
675;  State  v.  Bunker,  38  Kan.  737;  State  v.  Jones,  9  N.  J.  L. 
357;  17  Am.  Dec.  483;  State  v.  Donaldson,  3  Heisk.  48; 
Bishop  on  Criminal  Procedure,  sec.  49. 

We  do  not  think  that  the  fact  of  an  existing  prosecution 
against  the  defendant  in  Tulare  county,  at  the  date  of  the 
creation  of  the  new  county  of  Kings,  causes  any  exception  to 
the  general  rule  declared  in  the  foregoing  authorities.  At 
the  time  the  accused  was  tried  and  convicted  no  proceedings 
were  pending  against  him  in  Tulare  county,  and  we  are  un- 
able to  see  that  he  occupied  any  different  position  than  if 
there  had  never  been  any  prosecution  begun  in  that  county. 
Possibly  a  judgment  of  conviction  under  the  first  prosecution 
would  have  been  a  valid  and  legal  judgment:  United  States 
V.  Dawson,  15  How.  467.  But  even  conceding  such  to  be  the 
fact,  it  does  not  follow  that  the  mere  circumstance  of  the  ex- 
istence of  a  pending  prosecution  at  the  date  of  the  creation 
of  the  new  county  (which  was  subsequently  dismissed),  is  a 
bar  to  a  second  prosecution.  Why  should  it  be  ?  In  the  ab- 
sence of  the  first  prosecution  it  is  conceded  that  the  new 
county  was  the  proper  county  for  trial;  yet,  under  the  first 
prosecution,  it  is  not  claimed  that  the  defendant  was  either 
acquitted  or  convicted,  for  it  is  perfectly  apparent  that  jeop- 
ardy did  not  attach.  He  now  stands  before  the  court  exactly 
as  if  no  proceedings  *••  were  ever  taken  against  him  in  Tu- 
lare county.  If  the  superior  court  of  that  county  had  no 
jurisdiction  to  try  the  defendant,  then  beyond  question  the 
prosecution  and  conviction  were  properly  had  in  Kings 
county;  and,  if  the  superior  court  of  Tulare  county  had  juris- 
diction of  the  offense  and  the  defendant,  it  had  jurisdiction 
for  all  purposes,  and  consequently  it  had  the  power  to  dis- 
miss the  prosecution  and  discharge  the  defendant.  The  fact 
that  the  court  may  have  made  the  order  upon  insuflBcient 
grounds,  and  thus  have  committed  error  in  so  doing  (which 
is  not  conceded),  is  foreign  to  the  question.  The  dismissal 
of  the  case  was  a  matter  within  the  power  of  the  court,  and 
the  order  of  dismissal,  as  far  as  the  defendant  is  concerned, 
was  as  effectual  as  though  made  upon  the  most  incontestible 
ground.  We  see  no  cause  of  complaint  upon  his  part.  He 
has  been  deprived  of  no  constitutional  right.  He  has  had  a 
speedy  and  public  trial  by  an  impartial  jury,  selected  from 
the  county  including  the  territory  upon  which  the  crime  was 
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committed.  Indeed,  the  defendant  is  favored  in  this  respect, 
for  he  has  been  tried  by  a  jury  selected  from  a  vicinage  much 
more  restricted  than  if  the  trial  had  been  had  in  the  county 
where  the  original  prosecution  was  begun. 

2.  It  is  insisted  that  a  new  trial  should  have  been  granted, 
because  of  misconduct  of  the  jury  after  they  had  retired  to 
deliberate  upon  their  verdict.  The  misconduct  charged  con- 
sisted in  the  jury  reading  from  a  local  newspaper  an  article 
containing  a  report  of  some  of  the  evidence  in  the  case,  given 
at  the  trial,  which  included  a  matter  of  evidence  the  court 
had  rejected  as  inadmissible,  and  also  contained  intimations 
that  two  of  the  jurors  had  been  corrupted.  The  evidence 
bearing  upon  the  question  was  given  by  the  officer  in  charge 
of  the  jury.  No  contrary  showing  was  made  by  the  affidavits 
of  jurors  or  otherwise.  Indeed,  conceding  that  the  article 
was  read  by  them,  they  could  make  no  showing  that  would 
relieve  them  of  the  effects  of  their  own  misconduct.  A  juror 
is  not  allowed  to  say:  "I  *•''  acknowledge  to  grave  miscon- 
duct I  received  evidence  without  the  presence  of  the  court, 
but  those  matters  had  no  influence  upon  my  mind  when 
casting  my  vote  in  the  jury-room."  The  law,  in  its  wisdom, 
does  not  allow  a  juror  to  purge  himself  in  that  way.  It 
was  said  in  Woodward  v.  Leavitt,  107  Mass.  466,  9  Am.  Rep. 
49:  "  But  where  evidence  has  been  introduced  tending  to 
ehow  that  without  authority  of  law,  but  without  any  fault  of 
either  party  or  his  agent,  a  paper  was  communicated  to  the 
jury  which  m'ght  have  influenced  their  minds,  the  testimony 
of  the  jurors  is  admissible  to  disprove  that  the  paper  was 
communicated  to  them,  though  not  to  show  whether  it  did 
or  did  not  influence  their  deliberations  and  decision.  A  jury- 
man may  testify  to  any  facts  bearing  upon  the  question  of 
the  existence  of  the  disturbing  influence,  but  he  cannot  be 
permitted  to  testify  how  far  that  influence  operated  upon  his 
mind."  There  are  intimations  in  the  cases  of  People  v.  Ooldeu' 
$on,  76  Cal.  328,  and  People  v.  Murray,  85  Cal.  350,  tending  to 
oppose  the  foregoing  views,  but  they  do  not  express  the  law. 
The  article  of  which  complaint  is  made  had  the  following 
heading. 

**  The  Stokea  Case — Third  Day  of  the  Armona  Robbery  Trial — 
Undenheriff  Hall  Testifies  About  the  Fifty'Dollar  Silver  Cer- 
tificate— A   Condensed  Report  of  the  Trial — A  Hung  Jury 
Intimated — Colonel  Mazuvm^s  Presence." 
The  article  concludes  as  follows:  "It  is  currently  reported 
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on  the  streets  that  the  jury  will  fail  to  bring  in  a  verdict, 
and  that  two  men  will  hang  the  jury.  It  is  also  believed 
that  the  two  men  are  known,  and  that  the  whereabouts  of 
'Colonel  Mazuma'  are  also  known." 

It  is  exceedingly  unfortunate  that  a  newspaper  should  pub- 
lish such  an  article  pending  the  trial  of  an  important  crim- 
inal case.  Newspaper  comments  of  this  character  are  well 
calculated  to  interfere  with  the  due  and  proper  administra- 
tion of  justice.  The  jurors  should  not  have  read  the  article. 
The  newspaper  should  not  have  published  it.  The  publica- 
tion of  such  articles  during  *®®  the  pendency  of  important 
trials  serves  no  good  purpose,  but,  on  the  contrary,  tends  to 
impede  and  adulterate  the  stream  of  justice.  This  article 
results  in  giving  a  defendant  a  new  trial  in  an  important 
case,  for  we  discern  no  other  ground  for  a  reversal  of  the 
cause  save  the  one  now  under  consideration. 

We  will  now  pass  to  an  examination  of  the  law.  In  speak- 
ing to  this  question  Mr.  Hayne,  in  his  very  valuable  work 
upon  New  Trials  and  Appeals,  after  an  exhaustive  review  of 
both  principle  and  authority,  at  section  27,  says:  "  The  rule 
laid  down  by  the  foregoing  cases,  viz.,  that  where  an  irregu- 
larity is  shown  which  may  have  influenced  the  result,  it  is 
for  the  successful  party  to  show  that  as  a  matter  of  fact  it  did 
not,  rests  upon  sound  principles.  Corrupt  and  other  im- 
proper actions  are  usually  done  in  secret,  and  are  carefully 
covered  up,  and  it  would  always  be  difficult,  and  in  many 
cases  impossible,  for  the  moving  party  to  show  that  the  ir- 
regularity was  in  fact  followed  by  some  corrupt  or  otherwise 
improper  influence,  while  it  is  comparatively  easy  for  the 
juror  to  explain  an  apparently  doubtful  act,  if  it  be  innocent. 
....  The  rule  above  stated  is  sustained  by  high  authority. 
The  views  of  such  jurists  as  Shaw,  Sharkey,  Field,  and  Clif- 
ford are  not  to  be  lightly  put  aside.  In  California  the  cases 
of  People  V.  Backus,  5  Cal.  276,  and  People  v.  Brannigan,  21 
Cal.  337,  and  People  v.  Turner^  39  Cal.  370,  seem  to  conclu- 
sively settle  the  matter.  The  rule,  however,  like  every  other 
rule,  is  to  have  a  reasonable  and  not  a  forced  application. 
It  does  not  apply  where  there  is  only  a  bare  possibility  of  the 
result  having  been  affected.  The  case  must  be  such  that  the 
court  cannot  determine  with  any  reasonable  certainty  whether 
the  result  was  affected  or  not."  As  directly  supporting  the 
author's  text  and  the  views  of  this  court  we  cite:  Common' 
toealth  V.  Robi/f  12  Pick.  519;  Hare  v.  State,  4  How.  (Miss.) 
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193;  McCann  v.  State,  9  Smedes  &  M.  468;  Keenan  v.  StatCf 
8  Wis.  138;  Commonwealth  v.  Wormley,  8  Gratt.  714;  56  Am. 
Dec.  162;  State  v.  Prescott,  7  N.  H.  288;  People  v.  Backus,  5 
Cal.  *»»  276;  People  v.  ^ranntVan,  21  Cul.  337;  People  v. 
Turner,  39  Cal.  370;  People  v.  IfcCo?/,  71  Cal.  395. 

The  remaining  question  presented  is.  Was  the  article  one 
not  calculated  to  prejudice  the  result  of  the  trial?  Is  it 
apparent  that  it  could  have  had  no  influence  upon  the  ver- 
dict? If  not,  the  defendant  should  be  awarded  a  new  trial, 
for  he  has  not  yet  had  that  fair  and  impartial  trial  to  which 
he  is  entitled  by  constitution  and  statute.  It  is  said  in  Peo' 
pie  V.  McCoy,  71  Cal.  395:  *'  There  is  no  doubt,  however,  that 
the  reading  of  newspapers  by  jurors  while  engaged  in  the 
trial  of  a  cause  is  an  inattention  to  duty  which  ought  to  be 
promptly  corrected,  and,  if  the  newspaper  contains  any  mat- 
ter in  connection  with  the  subject  matter  of  the  trial  which 
would  be  at  all  likely  to  influence  jurors  in  the  performance 
of  duty,  the  act  will  constitute  ground  for  a  motion  for  a  new 

trial If  it  be  proved  as  a  fact,  or  may  be  presumed 

as  a  conclusion  of  law,  that  the  verdict  may  have  been  influ- 
enced by  information  or  impressions  received  from  sources 
outside  of  the  evidence  in  the  case,  such  a  verdict  is  subject 
to  be  set  aside  on  a  motion  for  a  new  trial ":  See,  also,  Carter 
V.  State,  9  Lea,  440.  Without  considering  that  portion  of 
the  article  containing  a  misrecital  of  the  evidence  we  pass  to 
the  extract  quoted  above.  That  extract,  in  effect,  states  that 
two  men  will  hang  the  jury,  and  that  their  identity  is  known 
to  the  public.  If  there  were  men  upon  the  jury  who  were 
wavering  as  to  the  character  of  their  verdict  it  is  impossible 
for  this  court  to  say  that  this  article,  when  read  in  the  jury- 
room,  did  not  liave  the  effect  of  directing  their  final  action. 
We  cannot  say  from  an  inspection  of  the  record  that  tlie 
reading  of  it  by  the  jurors  had  no  effect  upon  the  character 
of  the  verdict  rendered.  We  cannot  say  that  the  verdict  of 
guilty  is  based  wholly  upon  the  evidence  introduced  at  the 
trial. 

The  article  goes  to  still  greater  lengths,  and  intimates  that 
attempts  are  being  made  to  corrupt  the  jury.  It  appears 
that  the  term  "  Colonel  Mazuma"  not  only  •"•does  not  indi- 
cate some  gentleman  with  a  military  title,  but  it  does  not 
even  refer  to  a  person  at  all.  We  fail  to  find  the  term  men- 
tioned by  our  lexicographers,  but  understand  it  to  be  a  mod- 
ern proviucialism,  probably  emanating  from  the  daily  press, 


108  People  v.  Hautman.  [Cal. 

and  used  when  referring  to  the  corrupt  apphcation  of  money 
in  the  accomplishment  of  certain  ends.  If  these  jurors 
understood  this  term  with  the  signification  thus  attached  to 
it,  it  of  itself  furnished  ample  material  to  demand  a  retrial 
of  the  case.  We  see  no  other  error  in  the  record.  As  was 
«aid  in  People  v.  Mitchell,  100  Cal.  328:  "  It  is  unfortunate 
for  the  jury  system,  and  for  the  cause  of  justice,  that  such 
episodes  should  occur  in  the  trial  of  causes,  but  the  evil  will 
be  soonest  suppressed  by  wiping  out  verdicts  rendered  under 
such  circumstances." 

It  is  ordered  that  the  judgment  and  order  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Fitzgerald,  J.,  Harrison,  J.,  McFarland,  J.,  and  Van 
Fleet,  J.,  concurred.  

Counties— Division— Criminal  Prosecutions  After. — An  offense  com- 
mitted in  a  county  before  its  division  is  indictable  in  the  new  county 
embracinf;  that  portion  of  the  old  one  in  which  such  offense  was  committed: 
State  V.  Jones,  9  N.  J.  L.  357;  17  Am.  Dec.  483.  See  the  extended  note  to 
Mom  v.  Shear,  85  Am.  Dec.  101. 

New  Trial — Irreqularitt  on  Part  of  Jdrt. — It  is  a  juror's  duty  not 
to  allow  himself  to  hear  coaversations  concerning  the  case  he  is  sitting  in: 
Slate  V.  Andrews,  29  Conn.  100;  76  Am.  Dec.  593,  and  note.  See  PritcheU 
V.  State,  2  Sneed,  285;  62  Am.  Dec,  468,  and  note,  and  Bowman  v.  State,  19 
Neb.  523;  56  Am.  Rep.  750. 

Evidence. — Judicial  Notice  of  Current  Words  and  Phrases:  See 
Eklwarda  r.  San  Jose  Printing  Soc.,  99  Cal.  431,  37  Am.  St.  Rep.  70,  and 
note,  and  the  extended  note  to  Lan/ear  v.  Mestievt  89  Am.  Deo.  691. 
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[103  Califobnia,  242.] 

JuBT  Trial,  Publicity,  Denial  of. — An  order  of  court  at  the  commence* 
ment  of  the  trial  of  a  charge  of  rape,  excluding  from  the  courtroom 
during  the  trial  all  persons  except  the  officers  of  the  court  and  the 
defendant,  is  a  direct  violation  of  the  provision  of  the  constitution 
guaranteeing  a  public  trial  to  a  person  accused  of  crime,  and  entitles 
him,  if  convicted,  to  a  new  trial. 

JuBT  Trial. — A  Party  Accused  of  Crime  and  Denied  the  Right  to 
▲  Public  Trial  is  not  required  to  show  that  he  was  injured  by  reason 
of  the  deprivation.  He  is,  without  making  any  such  showing,  entitled 
to  have  his  conviction  set  aside. 

Rape. — The  Fact  that  the  Prosecutrix  was  of  Unchaste  Charactbb 
does  not  constitute  any  defense  to  a  prosecution  for  a  rape  committed 
upon  her. 
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C.  W.  Hartman,  for  the  appellant. 

H.  V.  Reardan,  Attorney  General  W.  H.  H.  Hart,  and  Deputy- 
Attorney  General  Charles  H,  Jackson,  for  the  respondent. 

**•  Garoutte,  J.  The  appellant  was  convicted  of  an 
assault  with  the  intent  to  commit  rape,  and  now  presents 
this  appeal  from  the  judgment  of  conviction. 

When  the  information  had  been  read  to  the  jury  and  the 
defendant's  plea  stated,  on  motion  of  the  district  attorney 
and  against  the  objection  of  the  defendant,  the  court  made 
an  order  excluding  from  the  courtroom,  during  the  trial  of 
the  case,  all  persons  except  the  officers  of  the  court  and  the 
defendant.  This  was  a  novel  procedure,  and  has  no  justifi- 
cation in  the  law  of  modern  times.  We  know  of  no  case 
decided  in  this  country  supporting  the  course  of  procedure 
here  pursued.  It  is  ***  in  direct  violation  of  that  provision 
of  the  constitution  which  says  that  a  party  accused  of  crime 
has  a  right  to  a  public  trial.  The  fact  that  the  officers  of 
the  court  were  allowed  to  be  present  in  no  way  made  the  trial 
public.  For  the  purposes  contemplated  by  the  provision  of 
the  constitution,  the  presence  of  the  officers  of  the  court,  men 
whom,  it  is  safe  to  say,  were  under  the  influence  of  the  court» 
made  the  trial  no  more  public  than  if  they  too  had  been 
excluded. 

Wiiile  a  right  to  the  public  trial  contemplated  by  the  con- 
stitution does  not  require  of  courts  unreasonable  and  impos- 
sible things,  as  that  all  persons  have  an  absolute  right  to  be 
present  and  witness  the  court's  proceeding,  regardless  of  the 
conveniences  of  the  court  and  the  due  and  orderly  conduct 
of  the  trial,  yet  this  provision  must  have  a  fair  and  reason- 
able construction  in  the  interest  of  the  person  accused.  Judge 
Cooley,  in  his  work  upon  Constitutional  Limitations,  page 
883,  has  well  declared  the  true  rule  in  the  following  language: 
"The  requirement  of  a  public  trial  is  for  the  benefit  of  the 
accused;  that  the  public  may  see  that  he  is  fairly  dealt  with 
and  not  unjustly  condemned,  and  that  the  presence  of  inter- 
ested spectators  may  keep  his  triers  keenly  alive  to  a  sense 
of  their  responsibility,  and  to  the  importance  of  their  func- 
tions; and  the  requirement  is  fairly  observed  if,  without  par- 
tiality or  favoritism,  a  reasonable  proportion  of  the  public  is 
suffered  to  attend,  notwithstanding  that  those  persons  whose 
presence  could  be  of  no  Bervice  to  the  accused,  and  who  would. 
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only  be  drawn  hither  by  a  prurient  curiosity,  are  excluded 
altogether." 

In  the  case  of  People  v.  Murray,  89  Mich.  276,  28  Am.  St. 
Rep.  294,  the  question  now  before  the  court  is  elaborately 
discussed;  and,  upon  a  state  of  facts  more  favorable  to  the 
accused  than  is  presented  by  the  present  record,  it  was  held 
that  the  defendant  had  not  had  a  public  trial.  There  is 
nothing  to  be  found  in  Grimmett  v.  State,  22  Tex.  App.  36; 
58  Am.  Rep.  630;  State  v.  Brooks,  92  Mo.  573;  or  People  v. 
Kerrigan,  73  Cal.  222,  ***  that  justified  the  action  of  the 
court  in  making  the  order  of  exclusion  here  assailed.  The 
facts  of  those  cases  are  widely  at  variance  with  the  facts 
before  us,  and  the  law  there  declared  entirely  fails  to  serve  as 
a  legal  support  to  the  judgment  here  rendered.  It  is  inti- 
mated in  both  the  Kerrigan  and  Grimmett  cases  that,  con- 
ceding the  accused  to  be  deprived  of  the  right  to  a  public 
trial,  still  the  burden  was  upon  him  to  show  injury  by  reason 
of  the  deprivation.  These  intimations  cannot  be  indorsed; 
a  defendant  charged  with  crime  is  entitled  to  certain  rights 
under  the  constitution,  and  when  he  has  been  deprived  of 
any  one  of  them  he  has  not  had  that  fair  and  impartial  trial 
to  which  he  is  entitled,  however  bad  and  degraded.  This 
principle  of  law  is  in  entire  consonance  with  the  views  of  the 
Michigan  court  as  declared  in  People  v.  Murray,  89  Mich. 
276;  28  Am.  St.  Rep.  294. 

In  the  case  of  People  v.  Swafford,  65  Cal.  223,  the  court 
excluded  all  persons  except  the  witnesses  and  persons  con- 
nected with  the  case,  and  this  action  was  sustained.  It  is 
there  said  that  it  does  not  appear  that  the  accused  objected 
to  the  order  of  exclusion,  and  non  constat,  but  that  such  order 
was  made  at  his  express  request.  Whatever  may  be  the 
legal  soundness  of  the  court's  conclusion  drawn  from  such  a 
condition  of  the  record,  we  think  the  compass  of  the  order  of 
exclusion  too  wide,  and  its  limitations  as  to  those  allowed  to 
be  present  at  the  trial  entirely  too  restrictive.  The  trial 
should  be  public  in  the  ordinary  common-sense  acceptation 
of  the  term.  The  doors  of  the  courtroom  are  expected  to  be 
kept  open,  the  public  are  entitled  to  be  admitted,  and  the 
trial  is  to  be  public  in  all  respects,  as  we  have  before  sug- 
gested, with  due  regard  to  the  size  of  the  courtroom,  the  con- 
veniences of  the  court,  the  right  to  exclude  objectionable 
characters  and  youth  of  tender  years,  and  to  do  other  things 
which  may  facilitate  the  proper  conduct  of  the  trial. 
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Section  125  of  the  Code  of  Civil  Procedure,  upon  which  the 
attorney  general  relies  to  support  the  action  **•  of  the  trial 
court,  has  no  reference  whatever  to  the  question  here  involved. 
The  application  of  the  rule  there  stated  is  confined  exclusively 
to  civil  cases. 

The  fact  that  the  prosecutrix  may  have  been  a  woman  of 
unchaste  character  is  no  defense  to  the  charge  stated  in  the 
information.  A  defendant  is  equally  guilty  under  the  law 
regardless  of  the  good  or  bad  morals  of  the  woman  assaulted. 

It  is  ordered  that  the  judgment  be  reversed  and  the  cause 
remanded. 

Van  Fleet,  J.,  and  De  Haven,  J.,  concurred. 


Criminal  Law— Public  Trial — Right  to  and  Infringements  o»: 
See  People  v.  Mw-ray,  89  Mich.  276;  28  Am.  St.  Rep.  294,  and  extended 
note  in  which  the  subject  is  fully  discussed,  and  the  doctrine  of  the  leading 
case  approved. 

Rape— Impeachment  ov  Charactkb  or  Prosecdtrix. — In  prosecutions 
for  rape  the  general  character  of  the  prosecutrix  for  chastity  may  be 
impeached,  but  specific  acts  of  sexual  intercourse  by  her  with  third  persons 
cannot  be  shown:  People  v.  McLean,  71  Mich.  309;  15  Am.  St.  Rep.  263, 
and  note;  McQuirh  v.  Slate,  84  Ala.  435;  5  Am.  St.  Rep.  381;  McDermoU  v. 
Stale,  13  Ohio  St.  332;  82  Am.  Dec.  444,  and  note;  State  v.  Forshner,  43 
N.  H.  89;  80  Am.  Dec.  132,  and  note;  State  v.  De  Wolf,  8  Conn.  93;  20  Am. 
Dec.  90,  and  note.  On  a  trial  for  rape,  evidence  of  specific  unchaste  con- 
duct  of  the  prosecutrix  is  inadmissible:  Sharlzer  v.  State,  63  Md.  149;  52 
Am.  Rep.  501,  and  note,  but  evideuce  is  admissible  to  show  that  the  prose* 
cutrix  was  in  the  habit  of  receiving  men  at  her  dwelling  for  promiscuous 
intercourse:  Woods  v.  People,  55  N.  Y.  515;  14  Am.  Rep.  309,  and  note. 
See,  also,  the  extended  note  to  Smith  r.  State,  80  Am.  Dec.  368. 
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[103  CALiroBNiA,  256.] 

Rewards.— Ir  A  Fsrson  Proclaims  that  He  is  Desibous  or  Obtaining 
AM  Alleged  Letter,  and  will  pay  a  reward  for  its  production  to  him, 
one  who,  in  consideration  of  such  proclamation  and  offer,  produces  the 
letter  and  claims  the  reward  is  entitled  to  a  judgment  therefor. 

Reward.- Pleading,  Whether  Necessary  to  Negative  Revocation  or. 
If  a  complaint  alleges  an  offer  of  a  reward,  and  that  within  five  days 
thereafter  in  reliance  thereon  plaintiff  performed  the  service  requested, 
it  need  not  aver  that  such  offer  had  not  been  revoked  or  withdrawn. 
If  the  offer  was  not  limited  in  time,  it  will  be  presumed  to  have  re- 
mained open  during  the  fifth  day  after  it  was  made. 
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James  A.  Waymire,  for  the  appellant. 

Stanly,  Stoney  &  Hayes,  Stanly  dc  Hayes,  and  Arthur  Rod' 
gers,  for  the  respondent. 

"•  Vanclief,  C.  The  complaint  in  this  action  showi 
that  in  October,  1890,  the  defendant  was  desirous  of  obtain- 
ing a  certain  letter  said  to  have  been  written  by  Henry  H 
Markham,  the  alleged  contents  of  which  were  in  dispute. 

That  on  or  about  the  twenty-fourth  day  of  October,  1890 
the  defendant  proclaimed  and  asserted  that  he  was  desiroutt 
of  obtaining  a  genuine  letter  written  by  said  Markham  of  the 
alleged  character  and  contents,  and  that  he  would  pay  a  re- 
ward of  one  thousand  dollars  for  the  production  to  him  of 
such  genuine  letter  containing  the  disputed  matter. 

"  That,  in  consideration  of  said  offer,  promise,  and  agree- 
ment on  the  part  of  the  defendant,  this  plaintiff'  did,  on  tha 
twenty-ninth  day  of  October,  1890,  produce  to,  and  left  in  the 
personal  custody  of,  the  defendant,  for  the  period  of  twenty- 
four  hours,  the  said  genuine  letter,  so  as  aforesaid  written  by 
said  H.  H.  Markham,  and  did  then  and  there  demand  from 
the  defendant  the  payment  to  him  of  said  offered  reward  or 
compensation  of  one  thousand  dollars;  but,  notwithstanding 
such  production  and  delivery  of  such  genuine  letter,  defend- 
ant did  then  refuse,  and  ever  since  has  and  still  does  refuse, 
to  pay  to  plaintiff  said  sura  of  one  thousand  dollars,  or  any 
part  thereof." 

The  defendant  demurred  "  on  the  ground  that  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  in  this,  to  wit,  that  it  does  not  show  a  sufficient  con- 
sideration, or  any  consideration,  for  the  agreement  therein 
alleged." 

'*''  The  court  overruled  the  demurrer,  and  rendered  judg- 
ment in  favor  of  plaintiff  for  the  sum  demanded  by  default 
of  defendant  in  failing  to  answer. 

The  defendant  brings  this  appeal  from  the  judgment  upon 
the  judgment-roll,  and  contends  that  the  court  erred  in  over^ 
ruling  the  demurrer. 

It  is  true  that  the  alleged  offer  and  promise  to  pay  the 
reward  was  only  a  proposal  or  conditional  promise  on  the 
part  of  the  defendant,  and  not  a  consummated  contract;  but 
if,  in  reliance  upon  that  offer,  the  plaintiff  accepted  the  pro- 
posal and  performed  the  service  for  which  the  reward  was 
offered  before  the  offer  was  revoked,  a  valid  contract  was 
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thereby  consummated:  Ryer  v.  Stockwell,  14  Cal.  134;  73 
Am.  Dec.  634.  Nor  is  this  controverted  by  appellant's  coun- 
■el;  but  he  contendB  that  the  complaint  does  not  show  that 
plaintiff  knew  the  reward  had  been  offered,  or  that  plaintiff 
performed  the  service  in  reliance  upon  the  promise  of  defend- 
ant. I  think,  however,  the  language  of  the  complaint  clearly 
implies  all  this,  and  is  quite  suflBcient  to  stand  the  test  of 
general  demurrer.  These  alleged  deficiencies  are  not  speci- 
fied in  the  demurrer,  the  only  specification  (if  it  may  be 
called  such)  being  that  the  complaint  does  not  show  any 
consideration  for  the  alleged  contract,  while  the  points  mad» 
here  are  much  more  specific,  and  not  necessarily  suggested 
by  the  demurrer.  But  the  allegation  of  the  complaint  is, 
"that  in  consideration  of  said  offer,  promise,  and  agreement 
on  the  part  of  the  defendant,"  the  plaintiff  produced  the 
letter,  etc..  and  "then  demanded"  the  reward;  and  this 
means  that  the  offer  of  the  defendant  was  the  cause  which 
moved  plaintiff  to  perform  (Webster's  Dictionary,  Consider- 
ation), and  implies  that  he  knew,  before  he  performed,  that 
the  offer  had  been  made. 

It  is  further  objected  that  the  complaint  does  not  show 
that  the  offer  had  not  been  revoked  before  the  performance. 

The  complaint  shows  that  the  offer  was  made  October  24th, 
and  that  within  five  days  thereafter,  in  reliance  ***  upon  it, 
the  plaintiff  performed  the  service  requested.  Prima  facie^ 
this  shows  a  complete  contract  and  performance  on  the  part 
of  the  plaintiff.  The  offer  was  not  limited  in  time,  and  the 
presumption  is,  that  it  was  open  on  the  fifth  day  after  it  was 
made,  nothing  to  the  contrary  appearing.  The  revocation 
of  it,  if  it  had  been  revoked,  was  matter  of  defense. 

Hewitt  V.  Anderson,  56  Cal.  476,  38  Am.  Rep.  65,  cited  by 
appellant,  is  not  in  point.  In  that  case  the  court,  upon  a 
trial,  found  as  a  fact  "  that  none  of  the  acts  of  the  plaintiff 
were  done  with  a  view  to  obtaining  said  reward,  or  any  part 
thereof,  but  all  of  said  acts  were  done  without  any  intention 
of  claiming  said  reward,  or  any  part  thereof." 

I  think  the  judgment  should  be  afiSrmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg^ 
ment  appealed  from  is  affirmed. 

McFarland,  J.,  Gabouttk,  J.,  De  Haven,  J. 

▲ji.  tt  BEr..  Vol.  XUl  -I 
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Rewards — Ofpir  When  Becomes  Binding  CoNTRAcrr. — An  offer  of  re- 
ward  for  the  recovery  of  property,  or  the  detection  of  one  who  has  com- 
mitted a  crime  is  a  proposal  merely;  if  acted  upon  before  revocation,  the 
offer  and  acceptance  becomes  a  valid  contract  for  a  sufficient  consideration: 
Mitchell  V.  Abbott,  86  Me.  338;  41  Am.  St.  Rep.  559,  and  note;  Kaaling  v. 
Morris,  71  Tex.  584;  10  Am.  St.  Rep.  797,  and  note;  Ceidral  B.  R.  ttc  Co. 
w.  Cheatliam,  86  Ala.  292;  7  Am.  St.  Rep.  48,  and  note. 


McDowell  v.  His  Cebditoes. 

[103  California,  264.] 
HouzsTiAD. — A  Building  Constructed  for  Use  as  a  Hotel,  and  primarily 
used  for  that  purpose,  cauuot  be  selected  and  held  exempt  as  a  home- 
stead, though  the  debtor  and  his  family  occupied  it  as  their  home,  if  his 
and  their  residence  therein  has  been  for  the  purpose  of  maintaining 
and  conducting  the  business  of  a  hotel,  and  for  no  other  purpose. 

Warren  &  Taylor  and  T,  M.  Osmont,  for  the  appellant. 
L.  F.  Cohirn,  for  the  respondent. 

***  The  Court.  Upon  further  consideration  of  this  cause 
in  Bank  we  are  satisfied  with  the  conclusion  reached  by 
Department  One  in  its  opinion  filed  March  2,  1894,  and,  for 
the  reasons  stated  in  said  opinion,  the  judgment  and  order 
appealed  from  are  affirmed. 

The  following  is  the  opinion  of  Department  One  above 
referred  to: 

Belcher,  C.  This  is  an  appeal  by  J.  E.  McDowell,  an  in- 
fiolvent  debtor,  from  an  order  refusing  to  set  apart  to  him 
certain  real  property  as  a  homestead. 

**®  The  appellant  was  adjudged  to  be  an  insolvent  debtor 
on  the  twenty-first  day  of  January,  1893,  by  the  superior 
court  of  Siskiyou  county.  At  that  time  he  was  the  owner 
of  the  property  in  question  which  consisted  of  certain  land 
and  the  building  thereon  in  the  town  of  Sissons.  Ten  days 
later  he  filed  a  petition  asking  to  have  the  property  set  apart 
to  him  as  a  homestead.  The  application  was  opposed  by 
fiome  of  his  creditors,  and,  after  a  hearing,  was  denied  by 
the  court. 

The  findings  of  the  court  were,  in  substance,  as  follows: 
During  the  year  1886  appellant  was  engaged  in  conducting  a 
hotel  and  boarding-house  at  McCIoud,  and,  in  the  spring  of 
1887,  at  the  request  of  friends,  he  erected  the  said  building 
At  Sissons,  for  the  special  purpose  of  boarding  and  lodging 
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railroad  men  and  the  public  generally.  As  first  constructed, 
the  building  consisted  of  a  bar-room,  oflBce,  dining-room,  and 
eight  sleeping-rooms,  but  during  the  year  it  was  enlarged 
somewhat.  A  large  sign  was  placed  upon  it  designating  it  as 
the  "  El  Monte  Hotel,"  and  by  that  name  it  was  advertised 
in  the  newspapers  and  by  cards.  From  the  time  of  its  com- 
pletion in  the  spring  of  1887  until  June  12,  1890,  appellant 
used  the  said  building  primarily  as  a  hotel.  For  the  purpose 
of  conducting  the  same  as  a  hotel  he  employed  chamber- 
maids, cooks,  and  waiters,  and  his  wife  superintended  the 
chamber-work  and  dining-room,  and  he  had  general  super- 
vision, and  conducted  a  bar  in  the  house.  His  wife  died  in 
August,  1889,  at  the  city  of  Los  Angeles,  leaving  a  female 
child,  who  was  subsequently  taken  to  Sissons  'and  kept  in 
the  "El  Monte"  for  about  two  months  and  then  returned  to 
Los  Angeles.  On  November  20,  1889,  appellant  made  and 
filed  for  record  a  declaration  of  homestead  upon  the  said 
premises,  and  the  same  was  duly  recorded  in  the  office  of 
the  county  recorder.  On  June  12,  1890,  appellant  leased  the 
whole  of  the  said  premises  as  a  hotel  for  the  term  of  one  year, 
and  did  not  in  the  lease  reserve  any  portion  thereof  for  bis 
own  use. 

The  court  further  found:  "That  said  hotel,  ever  since  its 
**''  construction  in  1887,  has  been  used  primarily  as  a  hotel, 
and  not  as  a  home  of  the  said  James  E.  McDowell." 

"That  the  residence  of  said  James  E.  McDowell  therein 
has  been  for  the  purpose  of  managing  and  conducting  the 
business  of  a  hotel,  and  for  no  other  purpose";  and,  as  con- 
clusions of  law,  "  that  the  said  James  E.  McDowell,  at  the 
time  he  filed  for  record  his  aforesaid  declaration  of  home- 
€tead,  was  not  entitled,  under  the  law,  to  file  said  declaration 
upon  said  real  estate,"  and  "  that  he  is  not  now  entitled  to 
have  the  said  property  set  apart  to  him  as  a  homestead." 

The  only  specifications  found  in  the  bill  of  exceptions,  and 
the  only  grounds  urged  for  a  reversal  of  the  order,  are  tliat 
the  two  last  findings  which  we  have  quoted  were  not  justified 
by  the  evidence,  and  that  the  conclusions  of  law  were  not 
supported  by  the  facts  found. 

It  is  objected  for  respondents  that  the  findings  not  as- 
sailed are  sufficient  to  uphold  the  order  appealed  from;  but 
waiving  that  point,  the  order  cannot,  in  our  opinion,  be  dis- 
turbed upon  either  of  the  grounds  urged  for  its  reversal. 

The  evidence  clearly  tended  to  show  that  the  building  was 
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constructed  to  be  used,  and  that  from  the  time  of  its  con- 
struction it  was  used,  primarily  and  principally,  as  a  hotel 
for  the  accommodation  of  the  public.  And  it  was  being  so 
used  by  appellant  at  the  time  he  filed  his  declaration  of 
homestead. 

This  being  so,  the  case  is  plainly  within  the  rule  declared 
in  Laughlin  v.  Wright,  63  Cal.  113.  In  that  case  it  was  said: 
"The  use  of  the  property  is  an  important  element  to  be  con- 
sidered ";  and  it  was  held  that  when  the  property  is  prima- 
rily and  chiefly  used  as  a  hotel  for  the  accommodation  of  the 
public  it  would  be  doing  violence  to  the  statute  to  regard  it 
as  a  homestead,  although  the  owner  may  reside  there  with 
his  family  for  the  purpose  of  carrying  on  the  business. 

What  was  said  in  that  case  upon  this  subject  was  not  obiter 
dictum,  and  the  decision  has  never  been  overruled.  In 
Heathman  v.  Holmes,  94  Cal.  296,  the  case  is  referred  *®®  to, 
and  distinguished  from  the  one  then  under  consideration, 
but  the  correctness  of  the  decision  is  not  questioned  when 
limited  to  the  facts  involved  in  it. 

Upon  the  authority  of  Laughlin  v.  Wright,  63  Cal.  113,  the 
order  appealed  from  here  should  be  affirmed. 

Temple,  C,  and  Haynes,  C,  concurred. 


Homestead— Pabtial  Use  of  Premises  as  Hotel. — When  a  two-story 
house  is  used  in  part  as  a  homestead  and  in  part  as  a  hotel,  and  the  rooms 
on  the  first  floor  used  for  hotel  purposes  are  also  used  by  the  family  aa  a 
passageway  between  rooms  occupied  aa  a  home,  and  for  ingreas  and  egress 
to  the  building,  and  the  second  story  of  the  building,  though  used  exclu- 
sively for  hotel  purposes,  is  inaccessible  except  through  that  part  occupied 
as  a  homestead,  the  whole  building  must  be  treated  as  a  homestead,  and 
therefore  declared  exempt  from  execution:  Cass  County  Bank  v.  Weber,  83 
Iowa,  63;  32  Am.  St.  Rep.  288,  and  note,  with  the  cases  collected.  See,  also, 
the  note  to  Arendt  v.  Mace,  9  Am.  St.  Rep.  210,  and  the  extended  note  to 
Pryw  r.  Stone^  70  Am.  Dec  348 
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Kendall  v,  Parker. 

[103  Califobnia,  319.] 

Nkootiablb  iNSTKtJMENTS,  What  ARE  NOT.— A  promissory  note  providing 
that  in  case  sait  ia  brought  thereon  the  makers  will  pay  such  additional 
sum  as  the  court  may  adjudge  reasonable  as  attorney's  fees,  ia  not 
negotiable. 

An  Imdorsehent  in  Blank  of  a  Non>nbootiable  Promissory  note  by 
the  payee  does  not  reader  him  answerable  under  the  statutes  of  Cali- 
fornia, as  if  the  note  were  negotiable,  to  his  immediate  indorsee,  nor 
to  any  subsequent  indorsee  of  the  latter. 

A  Promissory  Note  is  a  written  engagement  to  pay  absolutely  and  an< 
conditionally  a  certain  sum  of  money.  If  the  instrument  provides 
that  in  case  of  a  suit  thereon  that  the  plaintiff  may  recover  such  addi- 
tional sum  as  the  court  may  deem  reasonable  for  attorney's  fees  it  can* 
not  be  a  promissory  note. 

L.  T.  Hatfield,  for  the  appellant. 

Johnson,  Johnson  &  Johnson,  for  the  respondent. 

sso  The  Court.  This  is  an  appeal  from  a  judgment 
entered  after  appellant's  demurrer  had  been  overruled,  ap- 
pellant standing  upon  his  demurrer. 

The  complaint  is  upon  a  promissory  note  which  is  non- 
negotiable,  because  it  contains  a  stipulation  for  an  '**  attor- 
ney's fee.  Suit  is  brought  by  the  assignee  of  the  first  as- 
signee against  the  makers  and  the  payee  as  indorser. 

The  complaint  avers  that  Hill  assigned  the  note  by  writ- 
ing his  name  upon  the  back  thereof,  and  by  delivering  the 
same  to  the  Huntington-Hopkins  Company  before  the  ma- 
turity of  the  note. 

The  Huntington-Hopkins  Company,  upon  the  maturity  of 
the  note,  presented  the  same  to  the  makers,  and  demanded 
payment  thereof.  The  said  makers  refused  and  failed  to 
pay  the  same  or  any  part  thereof,  of  which  demand  and  fail- 
ure due  notice  was  given  to  the  defendant  Hill.  The  note 
was  transferred  to  plaintiff  by  the  Huntington-Hopkins  Com- 
pany, without  recourse  and  after  maturity. 

The  complaint  was  demurred  to  on  several  grounds,  all, 
however,  founded  upon  the  proposition  that  the  complaint 
fails  to  show  any  liability  on  the  part  of  Hill. 

Plaintiff  had  judgment,  not  only  for  the  debt  which  the 
note  was  given  to  secure,  but  for  one  hundred  dollars,  attor- 
ney's fee.  The  stipulation  in  regard  to  an  attorney's  fee 
an  the  note  is:  "And  in  case  suit  is  instituted  to  collect  this 
note,  or  any  portion  thereof,  we,  or  either  of  us,  promise  to 
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pay  such  additional  sum  as  the  court  may  adjudge  reason- 
able as  attorney's  fees  in  said  suit." 

The  question  here  presented  is,  whether,  when  the  payee 
of  a  non- negotiable  note  transfers  the  same  by  a  simple 
indorsement  in  blank,  he  becomes  liable  as  the  indorser  of  a 
negotiable  note  would,  not  only  to  his  immediate  indorsee^ 
but  to  the  indorsee  of  his  indorsee,  the  second  indorsement 
being  also  in  blank;  or,  as  in  this  case,  "without  recourse." 

It  was  held  in  England,  prior  to  the  statute  of  3  and  4 
Anne,  that  by  the  custom  of  merchants,  when  the  payee 
indorsed  his  name  upon  a  negotiable  note,  intending  thereby 
to  transfer  it,  the  indorsee  was  at  liberty  to  '**  write  over 
the  signature  not  only  an  assignment,  but  a  conditional 
guaranty  of  payment. 

The  law  thus  made  for  the  indorser  of  such  a  paper,  a  con- 
tract not  expressed,  and  which,  independently  of  the  law, 
there  was  nothing  in  the  nature  of  the  transaction  to  indi- 
cate. Independently  of  statute  law,  there  is  no  custom  or 
rule  of  law  which  can  add  such  a  condition  to  the  assign- 
ment of  a  non-negotiable  note.  In  many  states,  however,, 
there  are  statutory  provisions  on  the  subject. 

In  1850  the  legislature  of  this  state  passed  an  act  in  regard 
to  bills  of  exchange  and  promissory  notes  (Stats.  1850,  p, 
247),  the  first  and  fourth  sections  of  which  are  as  follows: 

"All  notes  in  writing,  made  and  signed  by  any  person, 
whereby  he  shall  promise  to  pay  to  any  other  person,  or  to- 
his  order,  ©r  to  the  order  of  any  other  person,  or  unto  the 
bearer,  any  sum  of  money  therein  mentioned,  shall  be  due 
and  payable  as  therein  expressed,  and  shall  have  the  same 
effect  and  be  negotiable  in  like  manner  as  inland  bills  of 
exchange,  according  to  the  custom  of  merchants. 

"The  payees  and  indorsees  of  every  such  note,  payable  to 
them  or  their  order,  and  the  holders  of  every  such  note  pay- 
able to  bearer,  may  maintain  actions  for  the  sums  of  money 
therein  mentioned,  against  the  makers  and  indorsers  of  the 
same,  respectively,  in  like  manner  as  in  cases  of  inland  bill* 
of  exchange,  and  not  otherwise." 

In  Hamilton  v.  McDonald,  18  Cal.  128,  this  court  had  oc- 
casion to  consider  the  liability  of  an  indorser  of  a  non-negoti- 
able promissory  note,  as  aff'ected  by  that  act. 

There,  as  here,  the  action  was  against  the  first  indorser  by 
the  indorsee  of  the  first  indorsee.     It  was  contended  that  the 
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action  could  not  be  maintained  for  want  of  privity.  The 
court  said: 

"The  answer  to  this  objection  is  to  be  found  in  the  pro- 
visions of  the  statute  regulating  the  rights  and  liabilities  of 
the  parties.  The  fourth  section  of  the  act  of  **'  April, 
1850,  relative  to  bonds,  due  bills,  etc.,  makes  every  assignor 
of  a  non-negotiable  note  liable  upon  his  assignment  to  tho 
assignee  of  such  note,  and  it  is  evident  from  the  language 
used  that  it  was  not  the  intention  to  limit  this  liability  to 
his  immediate  assignee.  The  rule  at  common  law  was  that, 
as  between  the  assignor  and  his  immediate  assignee,  tho 
assignment  created  the  same  liabilities  and  obligations  oq 
the  part  of  the  assignor  as  the  indorsement  of  a  negotiablo 
note  created  on  the  part  of  the  indorser.  But,  in  respect  to 
subsequent  holders,  no  privity  or  connection  existed  between 
them  and  the  assignor,  unless  expressly  created  by  the 
assignment,  and  where  this  was  not  done  the  immediate 
assignee  was  the  only  person  who  could  maintain  an  actioi> 
in  his  own  name  against  the  assignor.  The  statute  place» 
the  subsequent  holder  upon  the  same  footing  with  the  origi- 
nal assignee,  and  gives  him  a  right  of  action  against  every 
person  from  whom  the  instrument  has  passed  by  assign- 
ment." 

It  is  claimed  that  this  statute  was  repealed  by  the  code, 
and  a  very  different  rule  established.  At  common  law,  how- 
ever, although  the  subsequent  holder  could  only  sue  his 
immediate  indorser  in  his  own  name,  he  could  sue  the  more 
remote  indorser  at  law  in  the  name  of  his  assignor,  or  could 
obtain  relief  against  them  in  equity  in  his  own  name:  Story 
on  Promissory  Notes,  sec.  128. 

Whether  the  statute  of  1850  is  repealed  or  not  under  oar 
practice,  it  cannot  be  doubted  that  sucii  holder  may  still  sue 
in  his  own  name,  if  the  liability  of  such  indorser  is  admitted. 

It  may  be  remarked  here  that  neither  under  the  statute  of 
1850,  nor  at  common  law,  would  the  instrument  sued  u{>oi) 
be  considered  a  promissory  note  at  all.  Under  the  act  of 
1850  the  note  was  required  to  be  for  the  payment  of  a  sum  of 
money  therein  mentioned. 

According  to  Blackstone,  a  promissory  note  was  an  engage- 
ment in  writing  to  pay  a  sum  specified:  2  Blackstone's  Com- 
mentaries, 467. 

•'*  Story  says  it  is  a  written  engagement  to  pay  absolutely 
and  unconditionally   a  certain  sum  of  money:    Slory  ou 
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Promissory  Notes,  sec.  1;  and  the  author  expressly  shows 
that  the  definition  applies  both  to  negotiable  and  non-nego- 
tiable notes:  Sec.  3.  See,  also,  Byles  on  Bills,  5-41;  Chitty 
on  Bills,  548;  3  Kent's  Commentaries,  74. 

The  instrument  is  not  a  promissory  note  when  there  may 
be  contingent  additions:  Smith  v.  Nightingale,  2  Stark.  330; 
Civ.  Code,  3244. 

The  note  involved  in  Hamilton  v.  McDonald,  18  Cal.  128, 
had  all  the  elements  of  a  negotiable  note,  except  that  it  was 
not  payable  to  bearer  or  to  order.  But  has  the  code  made 
no  change  in  this  matter?  Section  3087  of  the  Civil  Code 
defines  a  negotiable  instrument  as  "a  written  promise  or 
request  for  the  payment  of  a  certain  sum  of  money  to  order 
or  bearer  in  conformity  to  the  provisions  of  tliis  code,"  and 
all  the  provisions  of  the  code  in  relation  to  the  liability  of 
drawers  and  indorsers,  and  in  reference  to  demand,  notice, 
and  protest,  are  expresslj*  limited  to  such  instruments. 

Moreover,  section  1774  of  the  Civil  Code  defines  what  lia- 
bilities one  incurs  who  sells  or  agrees  to  sell  other  choses  in 
action.  Originally,  this  section  contained  a  further  provision, 
which  was  stricken  out  in  1874,  that  such  seller  thereby  war- 
rants the  instrument  to  be  what  it  purports  to  be,  and  to  be 
binding  according  to  its  purport  upon  all  the  parties  thereto. 

Some  of  the  liabilities  created  by  this  section  are  identical 
with  those  created  by  section  3116  of  the  Civil  Code  as  to  the 
parties  to  the  assignment  of  negotiable  paper,  and  others  are 
evidently  in  lieu  of  them.  In  view  of  these  sections,  can  it 
be  said  that  the  rule  established  by  the  act  of  1850  is  still  in 
force?  First  Nat.  Bank  v.  Falkenhan,  94  Cal.  141,  is  cited  as 
authority  for  the  judgment  entered  in  this  case.  That  action 
was  brought  by  the  first  indorsee  against  his  immediate 
indorser,  and  the  note  was  indorsed  with  an  express  waiver 
of  protest.  This  was  held  to  be  an  indication  '**  that  the 
indorser  expected  to  be  held  as  a  guarantor.  The  writer 
quotes  a  rule  laid  down  in  1  American  Leading  Cases,  to  the 
effect  that  a  mere  indorsement  is  but  a  transfer  of  the  note, 
and  whether  any  and  what  liability  is  incurred  by  the  trans- 
fer by  indorsement  and  delivery  of  such  a  note  will  depend 
upon  the  intention  of  the  parties  and  the  circumstances  of 
the  transaction. 

It  is  expressly  stated  that  this  rule  is  sufficient  for  the 
case  in  hand.    What  follows  in  regard  to  an  alleged  further 
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rule  upon  the  subject  must  be  regarded  as  obiter.     The  case 
does  not  support  the  position  of  respondent. 

The  judgment  against  Hill  is  reversed,  and  the  court 
directed  to  sustain  the  demurrer  to  the  complaint. 

Negotiabi.k  Instrumbnts— Attorney's  Fees — Effect  or  STiPxn-ATioif 
roB  Payment  of. — A  stipulation  in  a  bill  of  exchauge  to  pay  all  attorney's 
fees  in  case  of  suit  thereon  does  not  destroy  its  negotiability:  Bank  v. 
Fuqtia,  11  Mont.  285;  28  Am.  St.  Rep.  461,  and  note;  First  Nat.  Bank  v. 
Slaug/Uer,  98  Ala.  602;  39  Am.  St.  Rep.  88,  and  note.  See,  also,  the  notes 
to  TimUy  v.  Hoskins,  .32  Am.  St.  Rep.  802,  and  Doraey  v.  Wolff,  34  Am. 
St.  Rep.  106,  and  the  extended  note  to  Witherspoon  v.  Musselman,  29  Am. 
Rep.  406. 

PfiOHissoRY  Notes  .Dbfim  ED. — A  promissory  note  is  a  written  promise 
by  one  person  to  pay  another  person  named  therein  or  order  a  certain  sam 
of  money  at  all  events,  and  at  a  time  specified  therein,  or  at  a  time  which 
must  certainly  arrive:  Donsy  v.  Wolff,  142  111.  589;  34  Am.  St.  Rep.  99, 
and  note.  See,  also,  the  note  to  Jetininrja  v.  First  Nat.  Bank,  16  Am.  St. 
Rep.  214,  and  the  extended  note  to  Cuii'ier  v.  Lockwood,  16  Am.  Rep.  43-46. 

Non-negotiable  Instruments — Liability  of  Indobsers  in  Blank. 
In  respect  to  the  immediate  indorsee  of  the  payee  of  a  non-negotiable  prom- 
issory note  the  indorsement  creates  the  same  liabilities  and  obligations  as 
the  indorsement  of  a  nei;otiable  note:  First  Nat.  Bank  v.  Falkenhnn,  94 
Cal.  141.  A  blank  indorsement  of  a  non-negotiable  note  implies  a  warranty 
that  the  maker  is  able  to  pay  it,  and  that  it  is  collectible  by  due  diligence: 
Prentiss  v.  Danielaon,  5  Conn.  175;  13  Am.  Dec.  52,  and  extended  note.  A 
blank  indorsement  of  non-negotiable  paper  is  mere  authority  to  the  holder 
to  fill  it  up,  bat  until  this  is  done  the  legal  title  is  in  the  payee:  Taylor  v. 
Larkin,  12  Mo.  103;  49  Am.  Dec.  119.  Where  a  person  not  a  party  to  a 
non-negotiable  note  indorses  it  in  blank  at  the  time  it  is  made  and  delivered 
to  the  payee,  for  the  purpose  of  giving  original  validity  and  security  to  the 
contract,  such  person  is  liable  upon  the  note  as  a  joint  maker:  Hougldon  r. 
Ely,  26  Wis.  181;  7  Am.  Rep.  52,  and  note. 


Childs  v.  Lanterman. 

[103  Califobnia,  887.] 

A  JUUOMBKT  AOAINST  AN  InFANT  WiTHODT  TUI  AfPOINTMKNT  OW  A  OcARD- 

IAN  AD  Litem  is  not  for  that  reason  void. 

A  Judgment  Against  an  Infant  Without  the  Service  of  Procb8.<i  upon 
Him  in  an  action  in  which  he  appeared  by  attorney  will  be  upheld  as 
fully  as  if  he  had  appeared  in  person. 

Iv  AN  Infant  is  Entitled  to  Vacate  a  Judgment  Against  Himself,  be- 
eaase  based  npon  hia  appearance  entered  by  an  attorney  in  an  action 
in  which  process  was  not  served,  he  must  move  promptly  for  such  vaca- 
tion on  coming  of  age,  and  if,  instead  of  so  doing,  he  maves  for  a  new 
trial,  and,  upon  its  being  denied,  appealii  and  takes  no  action  to  ques- 
tion the  judgment  on  the  grouud  that  the  appearance  of  the  attorney 
was  unauthorized,  until  after  the  judgment  i*  affirmed  on  appeal,  h« 
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thereby  ratifies  the  action  of  the  attorney  in  appearing  for  him,  and 
precludes  himself  from  further  questioning  the  judgment. 
JuRi8DiCTioN,  Submission  to,  What  is. — If  a  defendant,  though  not  served 
with  process,  takes  sach  a  step  in  the  action,  or  seeks  such  relief  at  the 
hands  of  the  court,  as  is  consistent  only  with  the  hypothesis  that  it  had 
jurisdiction,  he  thereby  submits  himself  to  the  jurisdiction  of  the  court, 
and  is  bound  by  its  action  as  if  he  had  been  regularly  served  with  process. 

M.  W.  Conkling  and  Edwin  A.  Meserve^  for  the  appellant. 
Will  D.  Gould,  for  the  respondent. 

•®*  Harrison,  J.  The  plaintiff  brought  this  action  to  quiet 
her  title  to  certain  lands  in  the  county  of  Los  Angeles,  mak- 
ing Koy  S.  Lanterman,  the  appellant  herein,  one  of  the  de- 
fendants. An  answer  to  the  complaint  was  filed  by  Stephen 
M.  White,  as  attorney  for  all  the  defendants,  including  the 
appellant,  and  upon  a  trial  of  the  cause  judgment  was  ren- 
dered in  favor  of  the  plaintiff.  When  the  action  was  com- 
menced, and  at  the  **•  time  of  the  trial,  the  appellant  was  an 
infant,  and  did  not  attain  his  majority  until  July  20,  1890. 
No  order  of  court  was  made  appointing  a  guardiafi  ad  litem 
for  him,  and  the  record  does  not  contain  any  evidence  that 
the  summons  in  the  action  was  served  upon  him,  although  it 
is  not  alleged  or  shown  that  service  was  not  in  fact  made 
upon  him.  The  findings  of  the  court  were  filed  July  12, 1890, 
but  the  judgment,  although  signed  as  of  that  date,  was  not 
filed  or  entered  until  July  21st.  Thereafter,  a  motion  for  a 
new  trial  was  made  in  behalf  of  the  defendants — Roy  S. 
Lanterman,  the  appellant  herein,  making  and  filing  an  affi- 
davit in  support  thereof — and  this  motion  being  denied,  the 
defendants  appealed  from  the  order  and  also  from  the  judg- 
ment. Upon  this  appeal  the  order  and  judgment  were 
affirmed:  Childs  v.  Lanterman,  95  Cal.  369.  After  tlie  remit- 
titur had  been  filed  in  the  court  below,  viz.,  March  9,  1893,  a 
motion  was  made  on  behalf  of  Roy  S.  Lanterman  to  set  aside 
the  findings  and  judgment  against  him,  and  to  strike  out  the 
answer  filed  on  his  behalf,  upon  the  ground  of  his  infancy  at 
the  time  the  answer  was  filed  and  trial  had,  and  the  want  of 
any  authority  in  the  attorney  to  appear  in  his  behalf.  This 
motion  was  denied,  and  the  present  appeal  is  from  that 
order. 

Although  it  is  provided  in  section  372  of  the  Code  of  Civil 
Procedure  that  when  an  infant  is  a  party  he  must  appear 
either  by  his  general  guardian,  or  by  a  guardian  ad  litem 
appointed  by  the  court,  yet  a  judgment  rendered  against  an 
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infant,  in  which  no  guardian  ad  litem  has  been  appointed,  is 
not  for  that  reason  void:  1  Black  on  Judgments,  sec.  195; 
Emeric  v.  Alvarado,  64  Cal.  600;  Ketnp  v.  Cook,  18  Md.  130; 
79  Am.  Dec.  681;  and  a  judgment  rendered  against  him  in 
an  action  in  which  he  has  appeared  by  an  attorney  will  be 
upheld  as  fully  as  though  he  had  appeared  in  person:  Bar^ 
her  V.  Graves,  18  Vt.  290;  Marshall  v.  Fisher,  1  Jones,  111; 
Townsend  v.  Cox,  45  Mo.  401.  The  appearance  by  an  attorney 
in  his  behalf  will  be  assumed  as  authorized  by  '*'  hinj,  so 
far  as  the  direction  and  consent  of  the  infant  can  give  au- 
thority: Kempv.Cook,  18  Md.  130;  79  Am.  Dec.  681;  and  if, 
after  reaching  majority,  he  would  repudiate  such  appearance, 
it  is  incumbent  upon  him,  when  lie  takes  any  action  with 
reference  to  the  judgment,  to  indicate  his  repudiation,  rather 
than  do  some  act  which  assumes  that  the  authority  was 
given.  If  he  then  treats  the  judgment  as  having  been  reg- 
ularly entered,  and  makes  no  objection  upon  the  ground  of 
irregularity  or  want  of  jurisdiction,  he  waives  his  right  there- 
after to  make  such  objection.  As  the  judgment  is  not  void, 
but  is  merely  voidable  at  his  instance,  it  may  be  aflirmed  by 
him,  and,  as  in  the  case  of  any  other  obligation  that  he  has 
assumed  during  infancy  which  is  susceptible  of  ratification, 
it  will  be  considered  as  aflirmed  by  him  if  he  takes  any 
action  in  reference  thereto,  after  he  comes  of  age,  which  is 
consistent  only  with  assuming  its  validity. 

At  the  time  the  judgment  herein  was  entered,  the  appel- 
lant had  reached  his  majority.  He  could  then  have  sought 
relief  therefrom  upon  the  ground  of  irregularity  in  the  service 
of  process  upon  him,  or  want  of  authority  in  the  attorney  to 
appear  for  him,  by  reason  of  his  infancy;  instead  of  which, 
however,  he  moved  the  court  for  a  new  trial,  and  failing  tiierein, 
appealed  to  this  court,  not  only  from  this  order  but  also  from 
the  judgment,  and  it  was  not  until  after  the  affirmance  of  that 
judgment,  nearly  three  years  subsequent  to  its  entry,  that  his 
infancy  at  the  time  it  was  rendered  was  brought  to  the  atten- 
tion of  the  court.  Nor  did  he,  upon  the  hearing  of  the  present 
motion,  make  any  personal  showing  or  afhdavit  in  his  own  be- 
half, the  motion  having  been  presented  through  an  attorney 
without  any  aflidavit  by  himself  in  support  thereof,  indicative 
of  his  desire  to  avoid  the  judgment.  It  is  also  to  be  observed 
that  tho  appellant  does  not  deny  that  the  appearance  of  the 
attorney  in  his  behalf  was  with  his  full  knowledge  and  concur- 
rence.   We  are  of  the  opinion  that  by  these  acts  the  appellant 
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submitted  himself  to  the  jurisdiction  of  "•  the  court,  and  is 
bound  by  its  judgment.  It  is  well  settled  that  if  a  defend- 
ant, though  not  serve.d  with  process,  takes  such  a  step  in  an 
action,  or  seeks  such  relief  at  the  hands  of  the  court  as  is 
consistent  only  with  the  hypothesis  that  the  court  has  juris- 
diction of  the  cause  and  of  his  person,  he  thereby  submits 
himself  to  the  jurisdiction  of  the  court,  and  is  bound  by  its 
action  as  fully  as  if  he  had  been  regularly  served  with  pro- 
cess: Coad  V.  Coad,  41  Wis.  26;  Wood  v.  Young,  oS  Iowa,  102; 
Crowell  V.  Galloway,  3  Neb.  215;  Foote  v.  Richmond,  42  Cal. 
443.  "A  party  cannot  come  into  court,  challenge  its  proceed- 
ings on  account  of  irregularities,  and,  after  being  overruled, 
be  heard  to  say  that  he  never  was  a  party  in  court  or  bound 
by  those  proceedings.  If  he  was  not  in  fact  a  party,  and  had 
not  been  properly  served,  he  can  have  the  proceedings  set 
aside  on  the  ground  of  want  of  jurisdiction,  but  he  must  chal- 
lenge the  proceedings  on  that  single  ground.  This  is  familiar 
doctrine":  Burdette  v.  Corgan,  26  Kan.  104. 

The  motion  of  the  appellant  herein  for  a  new  trial,  and  his 
appeal  from  the  judgment  upon  the  ground  that  the  court 
erred  in  rendering  such  judgment,  assumed  that  the  court  had 
jurisdiction  of  him,  and  was  a  waiver  of  his  right  to  question 
that  fact:  Fee  v.  Big  Sand  Iron  Co.,  13  Ohio  St.  563;  Mason 
V.  Alexander,  44  Ohio  St.  329. 

The  order  is  affirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 


Infants — Surrs  Against.— Necessity  for  Guabdian  ad  Litbm:  See 
the  notes  to  AUton  v.  Emmeraon,  29  Am.  St.  Rep.  644,  and  Parker  v.  Parker, 
99  Ala.  239;  42  Am.  St.  Rep.  48,  where  the  cases  are  collected. 

JuBisDiCTiON — Waiver  by  Appearance. — When  a  nonresident  appears 
and  interpleads  in  response  to  the  process  of  a  court  having  no  jurisdiction 
to  issue  it,  such  appearance  must  be  regarded  as  a  waiver  of  the  right  to 
object  to  the  jurisdiction  of  the  court:  German  Bank  v.  American  etc.  Ins. 
Co.,  83  Iowa,  491;  32  Am.  St.  Rep.  316,  and  note;  Macon  etc.  R.  R.  Co.  v.  Oih. 
eon,  85  Ga.  1;  21  Am.  St.  Rep.  135,  and  note;  Union  Pac.  Ry.  Co.  v.  De  Busk* 
12  Col.  294;  13  Am.  St.  Rep.  221,  and  note;  Pierce  v.  Equitable  etc  Asaur. 
Soc.,  145  Mass.  56;  1  Am.  St.  Rep.  433.  The  courts  of  New  York  have  ju- 
risdiction of  an  action  commenced  therein  to  recover  damages  sustained  from 
a  trespass  upon  real  property  situated  in  another  state,  when  the  defendant 
does  not  object  to  the  exercise  of  jurisdiction,  and  the  plaintiff  has  waived 
his  objection  by  commencing  suit:  Sentenis  v.  Ladew,  140  N.  Y.  463;  37 
Am.  St.  Rep.  569.  See  the  notes  to  Renier  v.  Hurlbut,  29  Am.  St.  Rep. 
855;  Franse  v.  Arinbuster,  26  Am.  St.  Rep.  347,  and  Alley  v,  Caapari,  6  Am. 
St.  Rep.  180. 
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Infants— Actions  Against — Appkarance  by  Attorney. — A  minor  can 
only  appear  to  defend  by  guardian,  and  not  in  person  or  by  attorney:  Peak 
T.  ShaaUd,  21  111.  137;  74  Am.  Dec.  83,  and  note;  Thornton  v.  Thornton,  27 
Ma  302;  72  Am.  Dec.  266,  and  note;  Powell  t.  GoU,  13  Mo.  458;  53  Am. 
Dec.  153,  and  note;  Johnson  v.  Waterhouae,  152  Mass.  585;  23  Am.  St.  Rep. 
858,  and  note.  A  judgment  taken  against  an  infant  served  with  process 
and  represented  by  attorney,  though  without  the  appointment  of  a  guardian 
ad  litem,  is  valid  and  not  subject  to  collateral  attack:  Cohee  v.  Baer,  134 
Ind.  375;  39  Am.  St.  Rep.  270. 

Infants — Voidable  Judgment  Against — Duty  to  Avoid. — An  infant 
with  knowledge  of  an  irregular  and  voidable  judgment  against  him  must 
move  to  avoid  it  within  a  reasonable  time  after  attaining  his  majority;  an 
nnexcused  delay  of  more  than  a  year  will  bar  his  right:  Eisenmengtr  v.  Mttf 
fhy,  42  Minn.  84;  18  Am.  St.  Rep.  493. 


Shearer  v.  Park  Nursery  Company. 

[103  California,  415.] 
Dakages  for  Warranty  of  Quality  at  What  Time  to  br  Estimated- 
For  a  breach  of  the  warranty  of  the  quality  of  personal  property  sold,  a 
purchaser  is  not  always  limited  to  the  time  of  such  breach,  but  may 
recover  damages  sustained  up  to  the  time  when  the  breach  is  discov- 
ered, or  with  ordinary  care  and  attention  might  have  been  discovered, 
if  such  damages  were  not  with  such  care  and  attention  discoverable 
at  the  time  the  breach  was  made. 

KlTBSERYMAN,  DAMAGES  RECOVERABLE  AOAINST  FOR  BREACH  OF  WAR- 
RANTY as  to  kind  of  trees  sold.  If  a  nurseryman  is  applied  to  for  tree» 
of  a  certain  class  which  he  knows  are  to  be  used  to  be  set  out  as  part  of 
an  orchard,  and  he  delivers  trees  of  a  different  class  which  are  set  out 
and  grown,  until  from  the  fruit  borne  by  them  it  is  certain  they  are  not 
of  the  kind  ordered,  he  is  answerable  for  damages;  and  such  damages 
may  be  ascertained  by  proving  the  value  of  the  land  occupied  by  the 
trees  at  the  time  when  the  breach  of  the  warranty  was  discovered 
through  their  bearing  fruit,  and  deducting  the  snm  so  ascertained  fronv 
the  value  the  same  land  would  have  had  at  the  same  time  if  the  trees 
ordered  by  the  plaintiff  had  been  planted  and  cultivated  instead  of  the 
kind  sold  to  and  cultivated  by  the  plaintiff. 

W.  E.  Arthur  and  A.  D.  Yocum^  for  the  appellant. 

Spencer  0.  Millard,  for  the  respondent. 

**'  Vanclief,  C.  The  defendant  being  a  corporation  en- 
gaged in  the  bueiness  of  raising  and  selling  nursery  fruit- 
trees,  the  plaintiff,  on  March  7,  1891,  ordered  from  it  fivfr 
hundred  nursery  peach-trees  of  specified  varieties,  namely^ 
two  hundred  Susquehanna,  two  hundred  Muir,  and  one  hun- 
dred Solway,  and  thereupon  defendant  sold  and  delivered  to- 
plaintiff  five  hundred  young  trees  at  the  price  of  twenty  cents- 
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apiece,  representing  them  to  be  of  the  varieties  and  in  the 
proportions  ordered,  and  so  labeled  them.  The  plaintiff  did 
not  know,  and  had  no  means  of  ascertaining,  whether  or  not 
the  trees  were  such  as  ordered,  until  after  he  had  planted 
them  and  had  cultivated  them  about  two  years,  when  they 
first  bore  fruit,  and  therefore  relied  solely  upon  the  repre- 
sentations of  the  defendant  as  to  the  varieties  of  the  trees. 
When  the  trees  first  bore  fruit  it  appeared  that  two  hundred 
and  sixty-eight  of  them  were  of  a  different  and  inferior 
variety  from  either  of  those  ordered,  and  were  of  a  kind  that 
plaintiff  did  not  desire,  and  which,  when  planted,  occupied 
about  two  and  one-half  acres  of  plaintiff's  land. 

The  object  of  this  action  was  to  recover  damages  alleged 
to  have  been  suffered  by  plaintiff  in  consequence  of  a  breach 
of  the  warranty  that  the  trees  were  of  the  kinds  ordered. 

The  judgment  was  in  favor  of  plaintiff  for  three  hundred 
and  fifty  dollars,  from  which,  and  from  an  order  denying  his 
motion  for  a  new  trial,  the  defendant  appeals. 

The  principal  point  contended  for  by  appellant  is  that  the 
court  did  not  measure  the  damages  by  the  proper  rule,  which 
they  say  is  that  expressed  by  section  3313  of  the  Civil  Code? 
as  follows: 

"The  detriment  caused  by  the  breach  of  the  warranty  of 
the  quality  of  personal  property  is  deemed  to  be  the  excess, 
if  any,  of  the  value  which  the  property  would  have  had  at 
the  time  to  which  the  warranty  referred,  if  it  had  been  com- 
plied with,  over  its  actual  value  at  that  time." 

**®  To  what  time,  in  the  sense  of  this  section,  does  a  war- 
ranty of  the  quality  of  personal  property  refer?  Does  it  refer 
to  the  time  of  completion  of  the  sale  by  delivery  of  the  prop- 
erty, or  to  the  time  of  the  breach  of  the  warranty,  or  to  the 
time  when  the  breach  is  discovered,  or  with  ordinary  care 
and  attention  might  be  discovered,  by  the  purchaser?  Wiien 
the  quality  of  the  property  is  apparent,  or  with  ordinary  care 
may  be  ascertained  at  the  time  of  delivery,  all  three  of  those 
conditions  coexist  at  that  time,  as  they  did  in  the  case  of 
Hughes  v.  Bray,  60  Cal.  284,  in  which  it  was  held  that  a 
warranty  of  barley  referred  to  the  time  of  delivery,  and  that 
the  measure  of  damages  was  the  difference  between  the  mar- 
ket value  of  the  (inferior)  barley  delivered  and  an  equal 
quantity  of  the  quality  warranted  at  the  time  of  delivery; 
and  this,  the  court  said,  was  in  accordance  with  section  3313 
of  the  Civil  Code.     And  doubtless  this  was  correct  on  the 
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facts  of  that  case,  since  the  delivery,  the  breach  of  warranty, 
and  presumable  notice  of  such  breach,  concurred  in  point  of 
time;  and  it  would  have  been  equally  correct  to  have  said 
in  that  case  that  the  measure  of  damages  was  the  difference 
in  values,  etc.,  at  the  time  of  the  breach  of  the  warranty,  or 
at  the  time  the  breach  was  discovered.  But  tlie  court  did  not 
say,  and  surely  did  not  intend  to  be  understood  as  meaning, 
that  all  warranties  of  the  class  specified  in  section  3313  of 
the  Civil  Code  refer  to  the  time  of  delivery  of  the  property, 
since  such  a  construction  would  not  only  be  contrary  to  the 
common  law  as  administered  in  the  United  States  and  Eng- 
land, but  would  effect  rank  injustice  in  a  large  class  of  cases, 
of  which  the  case  at  bar  is  an  example:  Sutherland  on  Dam- 
ages, sees.  673-676;  Sedgwick  on  Damages,  sees.  191,  768, 
and  cases  cited.  Under  such  construction  the  measure  of 
plaintiff's  damages  in  this  action  would  be  merely  the  differ- 
ence between  the  value  of  the  trees  delivered  and  the  same 
number  of  trees  of  the  kinds  ordered  at  the  time  of  delivery, 
and  before  they  were  replanted  by  plaintiff.  And  so  it  would 
be  in  all  cases  of  warranty  of  seeds. 

**•  As  to  v/hether  a  warranty  of  this  class  refers  to  the 
time  of  the  breach  thereof,  it  is  enough  to  say  that  if  cases 
ever  occur  in  which  the  purchaser  suffers  damage  after  the 
breach  and  before  the  time  when  he  discovers,  or  with  ordi- 
nary care  and  attention  might  discover,  the  defect  in  the 
property  warranted,  the  warranty  does  not  in  such  cases 
refer  to  the  time  of  the  breach,  but  to  the  time  when  the 
defect  was  or  might  have  been  discovered.  The  time  of  the 
breach  depends  upon  the  nature  and  meaning  of  the  warranty. 
What  was  warranted?  In  this  case  I  am  inclined  to  the 
opinion  that  the  defendant  warranted  that  the  trees  would 
bear  the  kinds  of  fruit  known  by  the  names  Susquehanna, 
Muir,  and  Solway  peaches.  If  so,  the  breach  occurred  when 
they  first  bore  a  different  kind  of  fruit,  so  that  here  again  the 
breach  and  the  discovery  thereof  were  concurrent  events. 
But  if  such  is  not  the  meaning  of  this  warranty  the  breach 
must  have  occurred  at  the  time  the  trees  were  delivered. 

But  since  it  seems  probable  that  cases  of  the  class  specified 
in  section  3313  of  the  Civil  Code  may  occur  in  which  the 
breach  and  the  discovery  thereof  are  widely  separate  in  point 
of  time,  the  only  reasonable  construction  of  that  section  which 
may  have  a  uniformly  just  effect  is,  that  the  time  to  which 


128  Shbareb  V,  Park  Nursery  Company.  [CaL 

the  warranty  refers  is  the  time  when  the  breach  thereof  is,  or 
with  due  diligence  might  be,  discovered  by  the  purchaser. 
•  The  action  of  the  trial  court  in  admitting  evidence  against 
the  objections  of  defendant  was  consistent  with  this  construc- 
tion. The  sole  effect  of  such  evidence  was  to  prove  the  dif- 
ference between  the  value  of  trees  of  the  kinds  ordered  by 
plaintiff,  and  the  trees  actually  delivered  by  defendant  at  the 
time  when  those  delivered  first  bore  fruit,  that  being  the 
earliest  date  at  which  plaintiff  discovered,  or  could  have  dis- 
covered, the  breach  of  the  warranty.  It  was,  however,  to  the 
mode  of  proving  this  difference  of  values  that  defendant 
more  specially  objected,  which  was:  1.  To  prove  the  value  of 
the  land  occupied  by  the  trees  at  the  time  the  breach  of  war- 
ranty **"  was  discovered;  and  2.  The  value  the  land  would 
have  had  at  the  same  time  if  trees  of  the  kinds  and  propor- 
tions ordered  by  plaintiff  had  been  planted  and  cultivated, 
instead  of  the  two  hundred  and  sixty-eight  trees  of  a  kind 
not  ordered  by  plaintiff. 

It  is  strenuously  contended  that  the  allowance  of  any  evi- 
dence of  the  value  of  the  land  was  material  error,  for  which 
the  judgment  should  be  reversed.  But  since  growing  fruit- 
trees  are  a  part  of  the  land,  and  probably  of  no  value  when 
severed  from  it  {Montgomery  v.  Locke,  72  Cal.  75),  it  was 
proper  to  prove  how  much  the  different  kinds  of  trees  added 
to  the  value  of  the  land;  and  the  difference  between  the  value 
thus  added  bj'^  the  trees  delivered  and  the  value  that  would 
have  been  added  if  the  trees  ordered  had  been  planted  instead 
of  those  seems  to  be  the  measure  of  plaintiff's  damage, 
according  to  section  3313  of  the  Civil  Code.  "  It  is  settled  in 
New  York,"  says  Mr.  Sutherland  (Sutherland  on  Damages, 
sec.  1019),  "that  where  fruit-trees  are  destroyed  or  injured, 
and  their  owner  asserts  his  right  to  go  beyond  their  value 
after  severance  from  the  land,  so  as  to  obtain  compensation 
for  the  damage  done  the  latter,  his  recovery  is  measured  by 
the  difference  between  the  value  of  the  land  before  and  after 
the  injury":  Citing  Dwight  v.  Elmira  etc.  R.  R.  Co.,  132  N.  Y» 
199;  28  Am.  St.  Rep.  563. 

On  the  assumption  that  the  mode  of  proof  was  not  materi- 
ally erroneous,  the  findings  of  fact  are  justified  by  the  evi- 
dence. 

I  think  the  judgment  and  order  should  be  affirmed. 

8earls,  C,  and  Belcher,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg 
ment  and  order  appealed  from  are  aflBrraed. 

McFabland,  J.,  Fitzgerald,  J.,  Harrison,  J. 

Hearing  in  Bank  denied. 

Sales— Breach  op  Warranty  of  Qualitt — Damages. — The  measare  of 
damages  in  a  suit  for  breach  of  warranty  of  quality  of  goods  sold  is  gener- 
ally the  difference  between  the  value  of  the  goods  furnished  and  their  value 
as  they  had  been  warranted:  Voorliees  v.  Earl,  2  Hill,  288;  38  Am.  Dec.  588, 
and  note;  Passinger  v.  Tliorlmrn,  34  N.  Y.  634;  90  Am.  Dec.  753,  and  note; 
Lewis  V.  Bountree,  79  N.  O.  122;  28  Am.  Rep.  309,  and  note;  adding  thereto 
an  allowance  for  any  expense  the  plaintiff  may  have  incurred  in  his  businea* 
because  of  the  breach  of  warranty  together  with  interest:  Fitk  v.  Tank,  12 
Wis.  276;  78  Am.  Dec.  737,  and  note. 

Sales  of  Seed — Warranty  of  Quality — Damages  for  Breach. — 
Where  seed  is  warranted  as  to  quality,  and  the  vendor  knows  the  use  to  be 
made  of  the  seed,  he  is  answerable  for  the  difference  between  the  value  of 
the  product  of  the  seed  sold,  it  being  put  to  the  use  specified,  and  the  value 
of  the  product  that  would  have  resulted  had  the  seed  corresponded  to  the 
warranty:  WolcoU  v.  Mount,  38  N.  J.  L.  496;  20  Am.  Rep.  425,  and  note; 
36  N.  J.  L.  262;  13  Am.  Rep.  4.38,  and  note;  White  v.  Miller,  71  N.  Y.  118; 
27  Am.  Rep.  13,  and  note;  78  N.  Y.  393;  34  Am.  Rep.  544,  and  note.  The 
measure  of  damages  in  such  a  case  where  the  seed  proved  totally  unpro- 
ductive is  the  value  of  a  crop  from  the  kind  of  seed  represented:  Van  Wyck 
V.  Allen,  69  N.  Y.  61;  25  Am-  Rep.  136,  and  note.  On  a  breach  of  warranty 
on  the  sale  of  seed  the  measure  of  damages  is  the  purchase  money  with  in- 
terest and  the  expense  of  cultivation  not  including  prospective  profits:  But' 
kr  T.  Moore,  68  Ga.  780;  45  Am.  Rep.  508. 
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Habbas  Corptts. — If  a  Complaint  upon  Which  a  Conviotioh  hab  bhn 
BAD  does  hot  State  a  Public  Offense  the  prisoner  is  entitled  to  hie 
discharge. 

Game  Law— Construotioit  or  as  to  Game  Killed  Beyond  the  Statb. — 
If  a  statute  declares  that  every  person  in  the  state  who  shall  at  any 
time  sell,  or  offer  for  sale,  the  hide  or  meat  of  any  deer,  elk,  antelope, 
or  mountain  sheep,  shall  be  guilty  of  a  misdemeanor,  its  application 
extends  to,  and  incln<les,  the  selling  of  the  hide  or  meat  of  any  of  laoh 
animals,  though  lawfully  killed  beyond  the  state. 

Game  Laws. — In  the  exercise  of  the  police  power  of  the  state  it  may  pro- 
hibit the  taking  of  wild  game  and  any  traffic  or  commerce  in  it,  if 
deemed  necessary  for  its  protection  or  preservation,  or  the  public  good, 
and  to  this  end  may  make  it  criminal  for  any  person  to  sell,  or  off»r 
for  sale,  any  of  snch  game,  whether  killed  within  or  without  the  state. 

Game  Laws — Interstate  Commerce.— A  statute  making  it  nriminal  for 
any  person  to  sell,  or  offer  for  sale,  the  bide  or  meat  of  certain  specified 
AM.  UT.  Kir..  Vou  XI.IL  -• 
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wild  animals,  though  applicable  to  such  animals  lawfully  killed  oat  of 
the  state,  is  not  invalid  as  an  attempted  and  forbidden  regulation  of 
interstate  commerce.  At  all  events  a  conviction  nnder  the  statnta 
may  be  sustained  if  the  article  sold,  though  imported  into  the  state 
from  another,  was  not  in  the  original  package. 

Munsaker,  Goodrich  &  McCutchen,  for  the  petitioner. 

District  Attorney  H.  C.  Dillon  and  Deputy  District  Attorney 
M.  W.  Conkling,  for  the  respondent. 

*'•  Van  Fleet,  J.  Petitioner  was  arrested  and  is  held 
in  restraint  under  a  warrant  issued  out  of  the  police  court  of 
the  city  of  Los  Angeles,  based  on  a  complaint  charging  him, 
tmder  section  626  of  the  Penal  Code,  with  unlawfully  selling 
on  the  eighteenth  day  of  December,  1893,  at  said  city,  a 
quantity  of  deer  meat,  which  meat,  the  complaint  alleges, 
*'  was  then  and  there  by  said  Simcn  Maier,  cut  from  the  car- 
cass of  an  entire  deer,  which  said  deer  had  been  theretofore 
brought  by  said  Simon  Maier  from  the  state  of  Texas,  in  which 
state  said  deer  had  been  lawfully  killed."  Petitioner  asks 
for  his  discharge  on  habeas  corpus,  upon  the  ground  that  the 
complaint  does  not  state  a  public  offense,  and,  if  that  be 
true,  there  is  no  question  but  that  he  is  entitled  to  his  dis- 
charge in  this  proceeding:  Ex  parte  Corryell,  22  Cal.  179;  Ex 
parte  Harrold,  47  Cal.  129;  Ex  parte  Kearny,  55  Cal.  212. 

Section  626  is  one  of  the  provisions  of  the  Penal  Code  for 
the  preservation  and  protection  of  the  wild  game  of  this 
state,  and  the  particular  paragraph  or  subdivision  of  the  sec- 
tion under  which  petitioner  is  charged  (as  amended,  Stats. 
1893,  p.  280)  reads:  "  Every  person  in  the  state  of  California 
who  shall  at  any  time  sell,  or  offer  for  sale,  the  hide  or  meat 
of  any  deer,  elk,  antelope,  or  mountain  sheep,  shall  be  guilty  of 
a  misdemeanor."  Petitioner  contends  that  this  provision 
of  the  statute,  properly  construed,  does  not  prohibit  the  sale  of 
deer  meat  lawfully  taken  without  the  state,  but  has  ref- 
erence solely  to  deer  killed  within  this  state;  that  the  law  is 
intended  to  protect  game  within  the  state,  not  to  prohibit  the 
importation  and  sale  of  game  from  other  states.  With  this 
contention  we  are  unable  to  agree.  It  is  true  the  law  is  in- 
tended for  the  protection  of  the  game  within  the  state,  but 
it  by  no  means  follows  from  that  fact  that  it  is  not  the  inten- 
tion, as  a  means  to  accomplish  that  very  end,  to  prohibit  the 
sale  of  the  ***  meat  of  the  animals  procured  elsewhere.  The 
statute  is  perfectly  plain  and  unambiguous  in  its  terms,  and 
is  sufficiently  broad  and  comprehensive  to  include  the  in- 
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hibited  article  wheresoever  taken  or  procured.  It  does  not 
confine  itself,  in  terms  or  by  implication,  to  the  meat  of  deer 
killed  in  this  state,  but  denounces  as  unlawful  the  sale  of  the 
meat  of  any  deer;  and  there  is  nothing  in  the  statute  tend- 
ing to  give  it  a  more  restricted  sense.  The  language  is  too 
plain  to  leave  room  for  construction,  and  we  are  not  at  lib- 
erty, even  if  so  disposed,  to  place  a  limitation  upon  the  mean- 
ing of  the  legislature  which  its  language  will  not  support. 
But  we  have  no  doubt  that  the  legislature  intended  exactly 
what  its  words  import.  Aside  from  the  explicit  language  in 
which  this  particular  provision  is  couched,  an  examination 
of  the  various  changes  which  these  sections  of  the  code  re- 
lating to  protection  of  game  have  undergone  at  the  hands  of 
the  legislature  is  persuasively  convincing  of  the  intention  to 
do  just  what  this  act  does  by  its  terms,  entirely  prohibit 
traffic  in  the  meat  of  these  game  animals  within  the  state,  no 
matter  where  killed.  And  it  need  hardly  be  sugges^ted  that 
such  a  provision,  if  enforced,  will  lend  great  aid  to  the  attain- 
ment of  the  object  sought.  The  facility  and  ease  with  which 
the  statutes  for  the  protection  of  game  have  been  evaded  in 
the  pnst  is  a  matter  of  common  knowledge.  Deer  and  other 
game  have  been  slaughtered  during  the  close  season  and 
foisted  upon  the  market  as  game  procured  without  the  state, 
and,  owing  to  the  practical  impossibility  in  the  great  majority 
of  cases  of  proving  with  certainty  the  source  from  which  it 
was  procured,  the  attempted  enforcement  of  the  statutes  for 
its  protection  has  largely  proven  abortive.  These  and  like 
considerations  no  doubt  actuated  the  legislature  in  the  prem- 
ises, and  induced  the  enactment  of  the  statute  in  its  present 
stringent  form.  And  we  know  of  no  good  reason  why  it 
should  not  be  held  to  mean  what  it  says.  Similar  statutes 
in  other  states  have  received  a  like  construction.  In  Magner 
V.  PenjilCy  97111.  331,  involving  a  ***  statute  of  Illinois  mak- 
ing it  unlawful  to  sell  or  have  in  possession  quail  and  certain 
other  game  birds  during  the  close  season,  and  which  was  not 
in  terms  limited  to  birds  taken  in  the  state,  it  was  contended, 
as  here,  that  the  statute  did  not  condemn  the  possession  or 
sale  of  the  birds  taken  and  killed  beyond  the  limits  of  the 
state,  and  shipped  into  the  state  for  sale.  But  the  court  held 
that  the  statute  must  be  taken  as  comprehending  within  its 
terras  the  prohibited  game,  no  matter  where  taken.  It  is 
there  said:  "But  it  is  argued  that  this  cannot  be  the  fair 
construction,  because  such  a  prohibition  does  not  tend  to  pro- 
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tect  the  game  of  this  state.  To  this  there  seems  to  be  two 
answers:  1.  The  language  is  clear  and  free  of  ambiguity, 
and  in  such  case  there  is  no  room  for  construction — the  lan- 
guage must  be  held  to  mean  just  what  it  says;  2.  It  cannot 
be  said  to  be  within  judicial  cognizanze  that  such  a  prohibi- 
tion does  not  tend  to  protect  the  game  of  this  state.  It  being 
conceded,  as  it  tacitly  is,  by  the  argument,  that  preventing 
the  entrapping,  netting,  ensnaring,  etc.,  of  wild-fowl,  birds, 
etc.,  during  certain  seasons  of  the  year,  tends  to  the  protec- 
tion of  wild- fowl,  birds,  etc.,  we  think  it  obvious  that  the 
prohibition  of  all  possession  and  sales  of  such  wild-fowl  or 
birds  during  the  prohibited  seasons  would  tend  to  their  pro- 
tection, in  excluding  the  opportunity  for  the  evasion  of  such 
law  by  clandestinely  taking  them,  when  secretly  killed  or 
captured  here,  beyond  the  state,  and  afterward  bringing  them 
into  the  state  for  sale,  by  other  subterfuges  and  evasions." 

The  court  of  appeals  of  New  York  held  to  the  same  effect 
under  a  statute  very  like  ours,  saying:  "  The  penalty  is  de- 
nounced against  the  selling  or  possession  after  that  time 
[close  of  the  open  season]  irrespective  of  the  place  of  kill- 
ing": Phelps  V.  Racey,  60  N.  Y.  10;  19  Am.  Rep.  140.  In 
Whitehead  v.  Sviithers,  2  C.  P.  Div,  553,  Lord  Coleridge  held 
that,  under  an  English  statute  for  the  protection  of  British 
game  which  made  it  unlawful  to  sell  or  have  in  possession 
plover  during  the  close  season,  a  party  who  imported  the  dead 
birds  from  Holland  and  *®*  sold  them  in  the  British  market 
came  within  the  prohibition  of  the  statute,  and  said:  "It  is 
said  it  would  be  a  strong  thing  for  the  legislature  of  the 
United  Kingdom  to  interfere  with  the  rights  of  foreigners  to 
kill  birds.  But  it  may  well  be  that  the  true  and  only  mode 
of  protecting  British  wild-fowl  from  indiscriminate  slaughter, 
as  well  as  protecting  other  British  interests,  is  by  interfering 
indirectly  with  the  proceedings  of  foreign  persons.  The 
object  is  to  prevent  British  wild-fowl  from  being  improperly 
killed,  and  sold  under  the  pretense  of  their  being  imported 
from  abroad":  See,  also,  State  v.  Judy,  7  Mo.  App.  524,  and 
State  V.  Farrell,  23  Mo.  App.  176. 

The  cases  relied  upon  by  petitioner  are  clearly  distinguish- 
able from  the  cases  referred  to  above.  In  most  of  them,  as 
in  Commonwealth  v.  Hall,  128  Mass.  410,  35  Am.  Rep.  387, 
and  People  v.  O'Neil,  71  Mich.  325,  the  statutes  under  con- 
sideration contained  a  provision  making  possession  of  the 
game  during  the  close  season  prima,  facie  evidence  of  a  vio- 
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lation  of  the  law,  and  the  construction  of  the  prohibitive 
features  of  the  statute  largely  turned  upon  the  effect  of  that 
provision.  In  Commonwealth  v.  Hall,  128  Mass.  410,  85  Am. 
Rep.  387,  which  is  followed  by  the  Michigan  case,  it  is  said: 
*'  Saying  that  possession  should  he  prima  facie  evidence  neces- 
sarily implies  that  it  shall  not  be  conclusive;  if  the  mere 
possession  of  birds,  during  the  time  within  which  the  taking 
or  killing  them  is  prohibited,  of  itself  constituted  an  offense 
under  the  previous  sections  of  the  statute,  to  say  that  such 
possession  would  be  prima  facie  evidence  would  be  superfluous, 
if  not  absurd."  And  it  is  held  that  the  statute  must,  there- 
fore, be  construed  as  referring  only  to  game  unlawfully  taken 
within  the  state  during  the  close  season.  As  suggested  by 
counsel  for  the  people,  our  statute  contained  a  similar  provi- 
sion up  to  1883,  when  the  legislature,  by  an  amendment  (Stats. 
1883,  p.  80),  eliminated  it,  thereby  evincing  an  intention  to 
remove  from  the  law  any  thing  calculated  to  qualify  or  limit 
its  otherwise  plain  and  explicit  terms.  We  have  no  doubt 
that  the  intention  *®'  of  section  626  is  to  prohibit  the  sale 
of  deer  meat  brought  from  without,  as  well  as  that  taken 
within,  the  state. 

Nor  do  we  think  that  in  giving  the  act  this  effect  it  con- 
travenes the  constitution  of  this  state  as  being  in  excess  of 
the  police  power  of  the  state.  The  wild  game  within  a  state 
belongs  to  the  people  in  their  collective,  sovereign  capacity; 
it  is  not  the  subject  of  private  ownership,  except  in  so  far  as 
the  people  may  elect  to  make  it  so;  and  they  may,  if  they 
see  fit,  absolutely  prohibit  the  taking  of  it,  or  any  traffic  or 
commerce  in  it,  if  deemed  necessary  for  its  protection  or 
preservation,  or  the  public  good.  To  this  extent  it  is  con- 
ceded that  the  state  may  go.  But  it  is  contended  that  to  go 
further,  and  prohibit  the  sale  of  game  lawfully  killed  else- 
where and  brought  here  as  private  property,  is  in  effect  to 
destroy  private  property,  and  that  this  is  going  beyond  a 
proper  exertion  of  the  police  .power.  While  it  is  true  that 
the  power  to  regulate  is  not  the  power  to  destroy,  in  its  abso- 
lute sense,  it  is,  nevcrtlieless,  true  that  the  right  to  regulate 
frequently  and  as  a  necessary  sequence  carries  with  it  the 
right  to  so  control  and  limit  the  use  or  enjoyment  of  private 
property  as  to  amount  to  its  destruction.  In  the  case  of 
Phelps  V.  Racey,  60  N.  Y.  10,  19  Am.  Rep.  140,  the  same  objec- 
ticn  was  raised,  and  it  is  there  snid:  "The  objection  of  a 
want  of  power  in  the  legislature  to  pass  the  act  is  not  ten- 
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able.  It  is  not  in  conflict  with  the  state  constitution  within 
the  case  of  Wynehamer  v.  People,  13  N.  Y.  378.  That  case 
involved  the  validity  of  the  prohibitory  liquor  law,  and 
determined  that  such  law,  so  far  as  it  applied  to,  and  sub- 
stantially destroyed  property  in,  liquors  owned  or  possessed 
at  the  time  the  act  took  eflfect,  was  in  violation  of  the .  provi- 
sion of  the  state  constitution,  which  declares  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due- 
process  of  law;  but  impliedly,  if  not  necessarily,  it  aflBrmed 
the  power  if  the  law  had  only  applied  to  liquors  subsequently 
manufactured  and  acquired.  Here  the  property  was  acquired 
subsequent  to  the  passage  of  the  act  and  with  the  presumed 
knowledge  of  its  provisions  ***  and  conditions.  The  legis- 
lature may  pass  many  laws  the  eflfect  of  which  may  be  ta 
impair  or  even  destroy  the  right  of  property.  Private  inter- 
est must  yield  to  the  public  advantage.  All  legislative  pow- 
ers, not  restrained  by  express  or  implied  provisions  of  the 
constitution,  may  be  exercised.  The  protection  and  preserva- 
tion of  game  has  been  secured  by  law  in  all  civilized  coun- 
tries, and  may  be  justified  on  many  grounds,  one  of  which  is 
for  purposes  of  food.  The  measures  best  adapted  to  this  end 
are  for  the  legislature  to  determine,  and  courts  cannot  review 
its  discretion." 

And  these  principles  have  been  repeatedly  upheld.  In 
some  instances  their  enforcement  may  work  hardship,  but  we 
see  no  such  result  here.  The  statute  does  not  prevent  a  party 
from  importing  all  the  venison  he  wants  for  his  own  use  or 
consumption  if  he  desires  to  do  so.  It  simply  says  that  for 
the  better  protection  of  the  rights  of  the  people  in  these  wild 
animals,  and  as  a  means  of  preventing  their  destruction,  the 
meat  shall  not  be  ^  lawful  article  of  sale.  There  can  be  na 
serious  injury  to  any  one  under  such  a  regulation.  If  any 
person  imports  the  meat  of  the  deer  into  the  state  he  does  it 
with  his  eyes  open  and  a  knowledge  of  the  purposes  for  which 
the  law  permits  it,  just  as  the  petitioner  did  here.  Under 
such  circumstances  he  cannot  complain  if  he  is  prevented 
from  making  a  use  of  the  article  which  the  legislature  ha? 
declared  to  be  detrimental  to  the  well-being  of  the  state.  As 
suggested  in  Phelps  v.  Racey,  60  N.  Y.  10,  19  Am.  Rep.  140, 
he  acquired  the  property  after  the  passage  of  the  act,  and  his 
rights  in  it  are  necessarily  subject  to  the  regulations  imposed 
upon  its  use. 

It  is  further  strenuously  urged,  however,  that  the  act  so 
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construed  violates  the  constitution  of  the  United  States,  in 
that  it  is  an  attempt  to  regulate  interstate  commerce — a  sub- 
ject wholly  committed  to  Congress.  But,  after  a  very  careful 
consideration  of  the  numerous  authorities  cited  in  support  of 
this  view,  we  do  not  think  the  statute  open  to  this  objection. 
It  is  true  its  enforcement  may  indirectl}'  or  incidentally 
affect,  to  some  extent,  ***  traffic  in  the  inhibited  article  be- 
tween the  people  of  this  and  other  states,  but  that  of  itself 
is  not  sufficient  to  bring  it  within  the  objection  urged.  The 
right  of  the  states,  under  the  very  comprehensive  police 
power  reserved  to  them  under  our  dual  system  of  govern- 
ment to  regulate  and  control  their  own  internal  affairs, 
including  trade,  to  the  reasonable  advantage  and  good  of 
their  people,  is  conceded  and  upheld  in  all  the  cases  in 
which  the  questions  growing  out  of  the  right  of  the  federal 
Congress  to  regulate  interstate  commerce  has  arisen.  The 
only  difficulty  has  been  in  defining  the  limitations  of  that 
power.  In  Railroad  Co.  v.  Husen,  95  U.  8.  470,  it  is  said; 
"We  admit  that  the  deposit  in  Congress  of  the  power  to 
regulate  foreign  commerce  and  commerce  among  the  states 
was  not  a  surrender  of  that  which  may  properly  be  de- 
nominated police  power.  What  that  power  is  it  is  difficult 
to  define  with  sharp  precision.  It  is  generally  said  to  ex- 
tend to  making  regulations  promotive  of  domestic  order, 
morals,  health,  and  safety.  As  was  said  in  Thorpe  v.  Rut- 
land etc.  R.  R.  Co.,  27  Vt.  149,  62  Am.  Dec.  625:  'It  ex- 
tends to  the  protection  of  the  lives,  limbs,  comfort,  and 
quiet  of  all  persons,  and  the  protection  of  all  property 
within  the  state  according  to  the  maxim.  Sic  utere  tuo  xit 
alienum  nan  Isedas,  which,  being  of  universal  application,  it 
must,  of  course,  be  within  the  range  of  legislative  action  to 
define  the  mode  and  manner  in  which  every  one  may  so  use 
his  own  as  not  to  injure  others.'  It  was  further  said  that 
by  the  general  police  power  of  a  state  *  persons  and  property 
are  subjected  to  all  kinds  of  restraints  and  burdens,  in  order 
to  secure  the  general  comfort,  health,  and  prosperity  of  the 
state;  of  the  perfect  right  of  the  legislature  to  do  which  no 
question  ever  was,  or,  upon  acknowledged  principles,  ever 
can  be,  made  so  far  as  natural  persons  are  concerned.' " 
"Many  acts  of  a  state  [say  the  court  further  in  that  case], 
may  indeed  affect  commerce,  without  amounting  to  a  regula- 
tion of  it  in  the  constitutional  sense  of  the  term.  And  it  is 
sometimes  difficult  to  define  the  distinction  between  that 
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which  merely  aflFects  *®*  or  influences  and  that  which  regu- 
lates or  furnishes  a  rule  for  conduct."  And  in  the  cele- 
brated cases  commonly  designated  as  The  License  cases,  5 
How.  504,  it  is  held  that  the  fact  that  a  regulation  may  inci- 
dentally, and  to  a  certain  extent,  aflfect  commerce  between 
the  states,  does  not  affect  its  validity.  In  Pierce  v.  New 
Hampshire  (one  of  the  License  cases),  5  How.  554,  Mr.  Justice 
Woodbury,  in  one  of  the  opinions  of  the  majority  of  the  court, 
in  discussing  this  power  of  the  states,  says:  *'  The  subject  of 
buying  and  selling  within  a  state  is  one  as  exclusively  be- 
longing to  the  power  of  the  state  over  its  internal  trade  as 
that  to  regulate  foreign  commerce  is  with  the  general  gov- 
ernment, under  the  broadest  construction  of  that  power." 
"The  idea,  too,  that  a  prohibition  to  sell  would  be  tanta- 
mount to  a  prohibition  to  import,  does  not  seem  to  me  either 
logical  or  founded  in  fact.  For,  even  under  a  prohibition  to 
flell,  a  person  could  import,  as  he  often  does,  for  his  own  con- 
flumption  and  that  of  his  family  and  plantations;  and  also, 
if  a  merchant,  extensively  engaged  in  commerce,  often  does 
import  articles,  with  no  view  of  selling  them  here,  but  of 
storing  them  for  a  higher  and  more  suitable  market  in 
another  state  or  abroad."  In  the  subsequent  case  of  Bowman 
V.  Chicago  etc.  Ry.  Co.,  125  U.  S.  465,  the  same  court  held  a 
statute  of  Iowa,  which  forbade  any  common  carrier  to  bring 
into  the  state  for  any  person  or  corporation  any  intoxi- 
cating liquors  from  any  state  or  territory,  void,  as  being 
an  unwarrantable  interference  with  interstate  commerce, 
and  not  a  legitimate  exercise  of  police  power,  in  that  it 
was  more  than  a  regulation  of  its  own  internal  affairs,  or 
an  exercise  of  the  jurisdiction  of  the  state  over  persons  and 
property  within  its  limits:  "It  is  an  attempt,"  say  the 
court,  "to  exert  that  jurisdiction  over  persons  and  property 
within  the  limits  of  other  states.  It  seeks  to  prohibit  and 
stop  their  passage  and  importation  into  its  own  limits,  and 
is  designed  as  a  regulation  of  commerce  before  the  merchan- 
dise is  brought  to  its  border It  is   not  a  regulation 

confined  to  the  purely  internal  and  domestic  commerce  of 
**''  the  state.  It  is  not  a  restriction  which  only  operates 
upon  property  after  it  has  become  mingled  with,  and  forms 

part  of,  the  mass  of  the  property  within  the  state But 

the  right  to  prohibit  sales,  so  far  as  conceded  to  the  states, 
arises  only  after  the  act  of  transportation  has  terminated, 
because  the  sales  which  the  state  may  forbid  are  of  things 
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within  its  jurisdiction."  And  it  is  held  that  the  state  can- 
not, under  the  guise  of  a  police  regulation,  prevent  the  im- 
portation of  legitimate  articles  of  commerce  and  trade.  And 
in  the  later  case  of  Leisy  v.  Hardin^  135  U.  S.  100,  it  was 
held  that  it  not  being  within  the  power  of  the  state  to  pro- 
hibit the  importation  of  lawful  commodities,  neither  can  she 
prohibit  the  sale  by  the  importer  of  such  commodities  upon 
their  receipt  by  him,  since  the  right  to  sell  any  article  im- 
ported was  an  inseparable  incident  to  the  right  to  import  it. 
But  this  right  of  sale  was  distinctly  limited  to  the  right  of 
the  importer  to  sell  or  dispose  of  the  article  imported  in  its 
original,  unbroken  package,  or  condition  as  brought  by  him 
into  the  state,  and  the  principle  is  in  that  case,  as  in  Bovh 
man  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  465,  and  the  other  cases 
cited  distinctly  upheld,  that  the  authority  of  Congress  over 
any  article  of  commerce  imported  into  a  state  ceases  "  when 
the  importer  has  so  acted  upon  it  that  it  has  become  incor- 
porated and  mixed  up  with  the  mass  of  property  in  the  coun- 
try, which  happens  when  the  original  package  is  no  longer 
such  in  his  hands,"  and  that  thereupon  the  property  be- 
comes subject  to  the  jurisdiction  of  the  state,  and  affected 
and  controlled  by  its  regulations.  Tested  by  these  principles 
we  cannot  see  wherein  the  statute,  applying  its  provisions  to 
the  case  made  in  the  complaint,  is  open  to  the  objection  that 
it  attempts  to,  or  does,  regulate  interstate  commerce.  Peti- 
tioner imported  the  meat  into  the  state,  broke  the  original 
package,  and  put  the  commodity  upon  the  market.  It  there- 
upon became  property  strictly  subject  to  state  regulation 
and  control,  and  falls  within  the  denunciation  of  the  statute. 
Whether  petitioner  could  have  sold  the  meat  as  an  entire 
carcass  is  a  question  which  does  not  *®®  confront  us,  and 
which  it  is  not,  therefore,  necessary  to  determine. 

We  think  the  complaint  states  a  public  offense,  and  it  fol- 
lows that  the  petitioner  should  be  remanded. 

It  is  so  ordered. 

McFarland,  J.,  Garoutte,  J.,  Harrison,  J.,  Beatty,  C.  J., 
and  Fitzgerald  J.,  concurred. 

De  Hayek,  J.,  being  absent,  did  not  participate  in  the 
foregoing  decision.  

Habias  Corpus  — Disch  a  no  1  ox,  Wh«n  Proper. — When  the  facts 
eharged  in  a  complaint  or  indictineut  do  not  constitute  •  public  offense  the 
defendant  will  b«  di«c>iarged  on  habeas  corpus:  Ex  parCe  McNuUy,  77  CaL 
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164;  II  Am.  St.  Rep.  257;  Ex  parte  Prince,  27  Fla.  196;  26  Am.  St.  Rep. 
67,  and  the  extended  note  to  Morrill  v.  MorriU,  23  Am.  St.  Rep.  110. 

Gtame  Iiaws. 

The  inclinatioa  of  the  judiciary  is  beyond  question  to  sustain,  if  possible, 
all  laws,  whether  state  or  national,  for  the  preservation  of  game  and  fish. 
The  case  of  Lawlonv.  Steele,  119  N.  Y.  226,  16  Am.  St.  Rep.  813,  affirming 
the  power  of  the  legislature  to  declare  that  any  net  found,  or  any  other 
means  or  device,  for  the  taking  or  capturing  of  fish,  set,  put,  floated,  had, 
found,  or  maintained  in  or  upon  any  of  tlie  waters  of  the  state,  in  violation 
of  the  existing  statutes  for  the  protection  of  fish,  is  a  public  nuisance,  and 
may  be  abated  as  such,  and  summarily  destroyed  by  any  person,  was  sus- 
tained upon  appeal  to 'the  supreme  court  of  the  United  States  by  a  judg- 
ment of  a  majority  of  that  court  in  an  opinion  reported  in  152  U.  S.  133. 
In  this  opinion  the  statute  assailed  was  sustained  as  a  lawful  exercise  of  the 
police  powers  of  the  state,  and  it  was  said  that  "the  preservation  of  game 
and  fish,  however,  has  always  been  treated  as  within  the  proper  domain  of 
the  police  power,  and  laws  limiting  the  season  within  which  birds  and  wild 
animals  may  be  killed  and  exposed  for  sale,  and  prescribing  the  time  and 
manner  in  which  fish  may  be  caught,  have  been  repeatedly  upheld  by  the 
courts." 

The  judicial  inclination  to  which  we  have  referred  has  extended  to  in- 
atances  which  necessarily  involved  the  denial  of  the  right  to  have  or  use  pri- 
vate property  where  its  possession  or  use,  if  sustained,  might  conflict  with 
the  laws  for  the  preservation  of  game  and  fish,  and  afl"ord  opportunity  for 
the  evasion  thereof.  Thus  in  the  case  of  People  v.  Bridges,  142  111.  30,  a 
statute  declaring  it  to  be  unlawful  for  any  person  to  catch  or  kill  any  fish 
with  a  seine  or  other  device  used  as  a  seine,  in  or  upon  any  of  the  rivers,  creeks, 
ponds,  lakes,  bayous,  or  other  watercourses  wholly  within  or  running  through 
the  state,  except  between  the  first  day  of  July  of  each  year  and  the  first  day 
of  April  of  the  following  year,  was  held  to  extend  to  a  body  of  water,  which, 
though  connected  with  a  river,  was  wholly  situate  upon  the  lands  of  a  pri- 
vate proprietor  by  whose  consent  the  use  of  a  seine  on  such  waters  was 
made.  The  court  held  that,  while  the  statute  was  general  in  its  terms,  it 
could  not  be  interpreted  as  excluding  from  its  provisions  the  waters  in  ques- 
tion, though  they  were  situate  upon  private  property  and  therefore  the  sub- 
ject of  private  ownership;  and  next  considered  the  question  whether,  if  the 
statute  were  construed  as  including  those  waters,  it  would  be  obnoxious  to 
any  constitutional  objection.  Upon  this  subject  the  court  said:  "The  power 
of  the  legislature  to  pass  laws  for  the  protection  and  preservation  of  fish  in 
the  waters  of  this  state  has  been  so  frequently  exercised  in  this  and  other 
states,  and  such  exercise  has  been  so  long  and  so  uniformly  acquiesced  iu^ 
that  the  existence  of  the  power  at  the  present  day  is  scarcely  open  to  ques- 
tion." The  court  admitted  that  the  precise  question  had  not  previously 
arisen  for  decision,  but  in  sustaining  the  statute  it  relied  upon  the  general 
rule  that  "no  one  has  a  property  in  the  animals  and  fowls  denominated  'game' 
until  they  are  reduced  to  possession.  Whilst  they  are  untamed  and  at  large 
the  ownership  is  said  to  be  in  the  sovereign  authority — in  Great  Britain,  in 
the  king,  but  with  us,  in  the  people  of  the  state.  The  policy  of  the  com- 
mon law  was  to  regulate  and  control  the  hunting  and  killing  of  game  for  its 
better  preservation;  and  such  regulation  and  control,  according  to  Black- 
stone,  belonged  to  the  police  power  of  the  government.  Tlie  ownership 
being  in  the  people  of  the  state — the  representative  of  the  sovereign  author- 
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ity — and  no  individual  having  any  property  rights  to  be  affected,  it  necea- 
earily  results  that  the  legislature,  as  the  representative  of  the  people  of  the 
state,  may  withhold  or  grant  to  individuals  the  right  to  hunt  or  kill  game, 
or  qualify  or  restrict  it  as  in  the  opinion  of  its  members  will  best  subserve 
the  public  welfare.  Stated  in  other  language,  to  Imiit  or  kill  game  is  a  boon 
or  privilege  granted  either  expressly  or  impliedly  by  the  sovereign  author 
ity,  not  a  right  inhering  in  the  individual,  and,  consequently,  nothing  is 
taken  away  from  the  individual  when  he  is  denied  the  privilege  at  stated 
seasons  of  hunting  and  killing  game. " 

In  Massachusetts  a  statute  imposing  a  penalty  for  selling  trout,  but  de* 
daring  that  fishes  artificially  propagated  or  maintained  should  be  tiie  prop- 
erty of  the  person  propagating  or  maintaining  them,  and  that  he  might  take 
them  in  his  own  waters  at  his  pleasure,  and  might  sell  them  for  purposes 
connected  with  their  culture  and  maintenance  for  food  at  seasons  when  tlieir 
capture  is  prohibited  by  law,  was  held  to  be  constitutional  and  to  be  appli- 
cable to  trout  cultivated  and  raised  by  a  private  proprietor.  The  court 
said:  "  In  order  to  make  the  protection  of  the  trout  more  effectual,  it  was 
deemed  necessary  by  the  legislature  to  punish  the  sale  during  the  close  sea- 
son of  all  trout  except  those  which  are  alive.  This  was  probably  on  account 
of  the  difficulty  in  distinguishing  between  trout  which  had  been  artificially 
propagated  and  maintained  and  other  trout."  Considering  the  constitu- 
tionality of  the  statute  the  court  said:  "Nor  have  we  any  doubt  that  the 
statute  is  constitutional.  The  importance  of  preserving  from  extinction  or 
uudue  depletion  the  trout,  and  other  useful  fishes,  in  th3  waters  of  the  com- 
uioii wealth,  has  been  recognized  and  illustrated  in  many  familiar  statutes 
au<l  decisions  from  an  early  time.  Such  protection  has  always  been  deemed 
to  be  'for  the  good  and  welfare  of  this  commonwealth,'  and  the  legislature 
may  pass  reasonable  laws  to  promote  it.  Such  laws  are  not  to  be  held  un- 
reasonable because  owners  of  property  may  thereby  to  some  extent  be 
restricted  in  its  nse.  It  has  often  been  declared  that  all  property  is  ac- 
quired and  held  under  a  tacit  condition  that  it  shall  not  be  so  used  as  to 
destroy  or  greatly  impair  the  public  rights  and  interests  of  the  community. 
Many  instances  might  be  cited  where  such  restrictions  on  the  use  of  property 
have  been  held  valid.  But  the  cases  are  familiar.  The  limitation  is  that 
the  restrictions  must  not  be  unreasonable.  The  legislature  may  forbid  the 
catching  or  selling  of  useful  fishes  during  reasonable  close  seasons  established 
for  them;  and  to  extend  the  prohibition  so  as  to  include  such  as  have  been 
artificially  propagated  or  maintained  is  not  different  in  principle  from  legis- 
lation forbidding  persons  from  catching  fish  in  streams  running  through 
their  own  lands.  The  statute  under  consideration  falls  within  this  power": 
Commonwealth  v.  Gilbert,  100  Mass.  159. 

In  Oregon  the  statute  provides  for  a  close  season  with  respect  to  certain 
fish,  but  this  season  varies  in  different  parts  of  the  state,  and  makes  it 
unlawful  for  any  person  to  receive,  have  in  possession,  or  to  offer  for  sale 
or  transportation,  during  the  close  seasons  named  in  the  act  any  of  certain 
▼arieties  of  fish.  Under  such  statute  the  question  presented  for  decision 
was:  "  Does  the  statute  prohibit  a  person  from  having  in  his  possession  or 
offering  for  sale  during  the  close  seasons  named  in  the  act  fish  of  the  varie- 
ties mentioned  which  were  caught  in  any  of  the  rivers  enumerated  during 
their  open  seasons?  The  construction  which  the  trial  court  gave  to  the 
statute  by  its  rulings  on  the  evidence  and  its  instruction  to  the  jury  was, 
that '  it  is  unlawful  for  a  person  to  have  in  his  possession,  or  offer  for  sale,  dur- 
ing the  dose  season  on  the  Columbia,  fish  of  the  kind  named  in  the  act,  no 


HO  Ex  PABTB  Maieb.  [CaL 

matter  where  they  were  caught  or  taken,  or  when  they  were  caught  or 
taken.'  In  this  view  it  was  no  defense  that  such  fish  were  caught  in  the 
Umpqua  or  Columbia  rivers  during  the  open  seasons  specified  in  the  stat> 
ute,  when  it  was  lawful  to  catch  tliem,  if  the  defendants  had  such  fish  ia 
their  possession,  or  ofi'ered  them  for  sale,  during  the  close  season  on  the 
Columbia.  Hence,  as  in  the  cases  of  the  defendants  McGuire  and  Barnes, 
fish  caught  during  the  open  season  on  the  Columbia,  when  it  is  lawful  to 
oatch  them,  and  placed  in  cold  storage  for  their  preservation,  or,  as  to  that 
matter,  put  up  in  salt  or  cans,  cannot  lawfully  remain  in  the  possession  of 
the  owner,  or  be  offered  for  sale,  during  the  close  season  on  that  river,  or, 
as  in  the  case  of  the  defendant  Covach,  it  would  be  unlawful  for  a  party  to 
have  in  his  possession,  or  offer  for  sale,  fish  caught  during  the  open  season 
on  the  Umpqua,  when  it  is  lawful  to  catch  them,  if  it  happens  to  be  the 
close  season  on  the  Columbia.  Under  this  construction  of  the  statute  a 
party  who  has  in  his  possession  such  fish,  or  who  offers  them  for  sale, 
although  lawfully  caught,  whether  in  or  out  of  the  state,  and  his  private 
property,  is  liable  to  punishment,  and  his  property  rendered  worthless  or 
destroyed.  Nor  is  this  all.  Salmon  caught  on  Friday  night  or  Saturday 
inoruing,  which  may  come  into  the  cannery  or  market  at  six  o'clock  Satur- 
<iay  evening — the  commencement  of  the  close  season  each  week  —  must 
be  immediately  destroyed,  or  the  party  having  them  in  his  possession,  or 
offering  the  same  for  sale,  during  such  weekly  close  season,  will  be  exposed 
to  prosecution  and  punishment.  A  statute  which  leads  to  such  conse* 
queuces  ought  not  only  to  be  clear,  but  mandatory,  and  the  act  done  under 
it  not  only  within  the  letter,  but  within  the  spirit,  of  the  law,  to  authorize 
its  enforcement. 

"This  construction,  however,  counsel  for  the  state  insist  must  be  givea 
to  the  statute,  to  make  it  effective,  and  carry  out  the  purpose  of  the  law. 
Their  contention  is  that  the  object  of  the  statute  is  to  protect  such  fish 
during  the  close  season  in  order  that  they  may  have  an  opportunity  to  prop- 
Agate  their  species,  and  be  preserved  from  extermination,  and  that  if  any 
other  construction  is  adopted,  fish  could  be  caught  in  the  open  season  in 
«uch  numbers  as  to  supply  the  market  during  the  close  season  by  putting 
them  in  cold  storage  until  wanted,  and  by  so  doing  the  stock  of  fish  would 
be  seriously  impaired,  or  exhausted,  and  but  a  few  or  none  would  be  left  to 
propagate  their  kind,  and,  finally,  that  such  a  construction  is  necessary  to 
prevent  evasion  of  the  statute,  and  make  the  proof  of  its  violation  easy  and 
accessible.  Hence  they  argue  that  the  fact  of  the  fish  being  caught  in  a 
lawful  season  constitutes  no  defense,  so  that  the  time  and  place  when  and 
where  such  fish  were  caught  are  not  material.  In  support  of  this  view  they 
assert  that  the  same  principle  governs  as  in  those  cases  where  game  has 
been  lawfully  killed  in  one  state,  and  exposed  for  sale  in  another,  during 
the  prohibited  season  in  the  latter  state.  This  principle  perhaps  finds  its 
best  illustration  in  Phelps  v.  Racey,  60  N.  Y.  10,  19  Am.  Rep.  140,  where  a 
statute  declared  that  no  person  should  expose  for  sale,  or  kill,  or  have  in 
his  possession  after  it  had  been  killed,  any  quail  or  other  game,  between  the 
first  day  of  January  and  the  twentieth  day  of  October.  The  defendant  was 
indicted  for  having  quail  in  his  possession  in  March.  He  had  invented  an 
apparatus  to  preserve  game,  and  that  which  he  had  in  his  possession,  and 
specified  in  the  complaint,  was  killed  in  New  York  in  the  open  season,  or 
received  from  Minnesota  or  Illinois,  where  the  killing  at  the  time  was  legal, 
and  put  up  by  him  in  his  apparatus  in  the  month  of  December.  Church, 
C  J.,  said:  'The  language  of  these  sections  is  plain  and  nnambiguous; 
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hence  there  is  no  room  for  construction.  It  is  a  familiar  mle  that,  when  the 
language  is  clear,  courts  have  no  discretion  but  to  adopt  the  meaning  which 
it  imports.  The  mandate  is,  that  "  any  person  having  in  his  or  her  posses- 
sion," between  certain  dates,  certain  specified  game  killed,  shall  be  liable 
to  a  penalty.  The  time  when,  or  the  place  where,  the  game  was  killed,  or 
when  brought  within  the  state,  or  where  from,  is  not  made  material  by  the 

statute,  and  we  have  no  power  to  make  it  so That  it  was  either 

killed  within  the  lawful  period,  or  brought  from  another  state  where  the 
killing  was  lawful,  constitutes  no  defense.  The  penalty  is  denounced 
against  the  selling  or  possession  after  that  time,  irrespective  of  the  time  or 
place  of  killing.' 

"In  Magnery.  People.  97  111.  320,  among  other  things,  Scholfield,  J.,  says: 
*We  think  it  is  obvious  that  the  prohibition  of  all  possession  and  sales  of 
such  wild-fowls  or  birds  during  the  prohibited  seasons  would  tend  to  their 
protection,  in  excluding  the  opportunity  for  the  evasion  of  such  law  by  clan- 
destinely taking  them,  when  secretly  killed  or  captured  here,  beyond  the 
state,  and  afterwards  bringing  them  into  the  state  for  sale,  or  by  other  sub- 
terfuges and  evasions.  It  is  quite  true  that  the  mere  act  of  allowing  a  quail 
netted  in  Kansas  to  be  sold  here  does  not  injure,  or  in  anywise  affect,  the 
game  here;  but  a  law  which  renders  all  sales  and  all  possession  unlawful 
will  more  certainly  prevent  any  possession  or  any  sale  of  the  game  within 
state  than  will  a  law  allowing  possession  or  sales  here  of  the  game  taken  in 
other  states.  This  is  but  one  among  many  instances  to  be  found  in  the  law 
where  acts,  which  in  and  of  themselves  alone  are  harmless  enough,  are  con- 
demned because  of  the  facility  they  otherwise  offered  for  a  cover  or  disguise 
for  the  doing  of  that  which  is  harmful ':  See,  also.  Slate  v.  Randolfh,  1  Mo. 
App.  15;  Oame  Assn.  v.  Durham,  51  N.  Y.  Sup.  Ct.  306;  Wfuteiiead  v. 
Smithers,  21  Moak's  Eng.  Rep.  458. 

"It  is  also  held  that  such  statutes  are  not  in  conflict  with  the  constitu- 
tional provision  that  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law,  and  are  not  regarded  as  an  interference  with  interstate 
commerce:  Phelps  v.  Racey,  60  N.  Y.  10;  19  Am.  Rep.  140;  State  v.  Ran- 
dolph,  1  Mo.  App.  15.  But  there  are  other  decisions,  later  in  point  of  time, 
holding  a  contrary  doctrine,  which  cannot  be  wholly  reconciled  by  the 
difference  in  the  language  of  the  statutes.  In  People  v.  O'Neil,  71  Mich. 
325,  it  was  held  that  the  possession  of  game  killed  in  another  state  is  not 
an  offense  under  the  Michigan  act  of  1881,  which  makes  it  an  offense  to 
have  game  in  possession  for  the  purpose  of  sale,  during  a  certain  period  of 
the  year,  since  the  purpose  of  the  act  as  shown  by  the  title  is  the  protection 
of  game  within  the  state.  Champlin,  J.,  after  reviewing  the  authorities 
already  referred  to,  said:  'A  construction  of  a  statute  which  leads  to  such 
harsh  consequences,  and  punishes  with  severe  penalties  acts  which  are  con- 
fessedly innocent  in  themselves,  must  not  only  be  unambiguous,  but  man- 
datory; and  the  act  done  must  not  only  be  within  the  letter,  but  within  the 
spirit,  of  the  law  to  gain  my  assent  to  its  enforcement.  Our  statute  re- 
quires no  such  strict  construction.  The  articles  interdicted  are  articles  of 
food,  and  the  interdiction  is  not  because  such  food  is  unwholesome,  and 
therefore  detrimental  to  health,  but  the  whole  end  and  object  of  the  legis- 
lation is  to  protect  and  preserve  the  game  of  Michigan The  various 

provisions  of  the  act  are  all  directed  to  that  purpose.  And  bow  it  can  be 
held  that  this  law  is  violated,  either  in  letter  or  spirit,  by  importing  game 
from  other  states  to  supply  food  to  oitiiens  of  this  state,  is  a  point  I  am 
unable  to  understand.     The  only  ground  upon  which  snch  construction  is 
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attempted  to  be  defended  is  that  it  prevents  evasion  of  the  statute;  that 
game  might  be  killed  in  this  state  in  violation  of  law,  and  shipped  to  another 
state,  and  there  reshipped  into  this  state,  and  the  prosecution  might  ba 
unable  to  prove  that  it  was  Michigan  game  killed  in  violation  of  law.  That 
may  disclose  a  defect  of  proof;  but  I  submit  it  does  not  apply  to  cases 
where  the  fact  is  conceded  or  proved  to  the  satisfaction  of  the  jury  that  the 
game  was  not  killed,  in  the  violation  of  law.'  In  the  same  case  Campbell, 
J.,  said:  'Concurring,  as  I  do,  in  the  meaning  of  our  statutes,  as  explained 
by  my  brother  Champlin,  I  do  so  for  the  further  additional  reason  that  I 
do  not  think  it  would  be  competent  for  our  legislature  to  punish  the  posses- 
sion of  game  which  was  lawfully  captured  or  killed.  Having  become  law- 
ful private  property  it  cannot  be  destroyed  or  confiscated,  unless  it  becomes 
unfit  for  use,  any  more  than  other  property  can  be  destroyed.  I  do  not 
think  the  cases  to  the  contrary  are  reasonable  or  sound.  While,  in  England, 
the  power  of  parliament  cannot,  perhaps,  be  questioned  by  courts,  there  is 
no  such  rule  here,  and  I  cannot  see  on  what  principles  such  decisions  are 
maintainable.  It  is  not  competent  for  any  American  statute  to  raise  con- 
clusive presumptions  of  guilt  in  any  case.  This  is  well  settled.  When  tha 
possession  is  traced  back  of  the  time  when  it  became  unlawful  to  take  gamo 
the  presumption  has  no  further  force  as  evidence,  and  what  was  then  law* 
ful  cannot  be  made  a  crime  by  lapse  of  time  only.' 

"  In  Commonwealth  v.  Wilkinson,  139  Pa.  St.  304,  in  construing  an  act  which 
provides  that  '  No  person  shall  kill,  or  expose  for  sale,  or  have  in  his  posses- 
sion after  tlie  same  has  been  killed,  any  quail  between  the  fifteenth  day  of 
December  in  any  year  and  the  first  day  of  November  following,'  Pax  ton, 
C  J.,  said:  'The  manifest  object  of  this  act  was  the  preservation  of  game 
within  this  commonwealth.  We  cannot  assume  that  it  was  intended  to 
preserve  game  elsewhere,  and  it  would  be  a  forced  construction  to  hold 
that  it  was  intended  to  exclude  from  our  markets  quail  and  other  game 
killed  in  other  states,  wheie  by  the  laws  of  those  states  the  killing  of  them 

was  lawful The  law  was  not  intended  to  have  any  extraterritorial 

efifect,  and,  if  it  was,  it  would  be  nugatory The  construction  claimed 

for  the  act  by  the  commonwealth  would  render  any  one  a  criminal  who  law- 
fully killed  quail  in  another  state,  and  brought  them  here  for  his  own  use. 
It  would  be  prima  facie,  evidence  of  a  violation  of  the  act,  and,  if  he  could 
not  show  as  a  defense  that  he  killed  them  outside  the  commonwealth,  he 
would  have  no  defense  at  all.  The  matter  is  too  plain  to  require  elabora- 
tion.' In  Allen  v.  Tou7ig,  76  Me.  80,  it  was  held  that  where  a  statute  made  it 
an  offense  to  kill  deer  at  a  certain  time,  or  to  transport  them  from  place  to 
place  during  that  time,  it  was  not  an  offense  to  transport  from  place  to 
place  during  the  prohibited  season  deer  killed  before:  See,  also.  Common- 
wealth V.  Hall,  128  Mass.  410;  35  Am.  Rep.  387;  DavU  v.  McNair,  7  Crim. 
Law  Mag.  219;  21  Cent.  L.  J.  480. 

"In  these  cases  the  courts  held  that" the  object  of  the  act  was  to  protect 
game  in  the  state,  as  indicated  by  the  title,  and  that  the  statute  sought  to 
attain  this  object  by  punishing  the  taking  or  killing  of  such  game  in  the 
state  during  the  prohibited  seasons,  or  the  offering  for  sale,  or  having  in 
possession,  in  the  state,  during  such  times,  of  game  so  taken  or  killed.  So 
that  if  the  killing  or  taking  of  game  in  the  state  was  at  a  time  when  it 
was  lawful,  under  the  statute,  to  do  so,  the  offering  for  sale,  or  having  in 
possession,  of  game  so  taken  or  killed,  was  not  an  offense  against  the  stat- 
ute. If  our  statute  will  bear  this  construction,  then  it  was  only  intended 
to  prevent  the  taking  or  catching  of  the  salmon  specified,  oa  the  rivers  enu- 


Aug.  1894.]  Ex  PARTE  Maieb.  143 

merated,  within  the  state,  during  their  close  seasons,  and  to  render  nnlawfnl, 
or  make  a  misdemeanor,  the  offering  for  sale,  or  having  possession  of,  salmoa 
so  taken  or  caught  on  such  rivers  in  this  state  during  such  close  seasons. 
In  this  view,  the  offering  for  sale,  or  having  possession  of  salmon  during  the 
close  seasons,  which  had  been  lawfully  taken  or  caught,  is  not  an  offense. 
The  trial  court,  however,  construed  the  act  differently,  holding,  as  indicated 
by  its  instruction,  that  the  offering  for  sale,  or  having  possession  of  the  fish 
mentioned  in  the  complaint,  during  the  close  seasons  named  in  the  act,  was 
a  misdemeanor  'uo  matter  where  the  same  were  caught  or  taken,  or  when 
they  were  caught  or  taken.'  So,  also,  the  ruling  of  the  court  that  the  proof 
offered  by  the  defendants,  viz.,  that  the  fish  in  question  were  caught  during 
a  lawful  season  was  immaterial,  was  based  on  the  theory  that  the  time 
when  and  place  where  the  fish  were  caught  was  not  made  material  by  the 
statute,  and,  therefore,  constituted  no  defense.  The  effect  of  this  construc- 
tion is  to  declare  that,  in  order  to  protect  the  salmoa  in  this  state,  it  was 
the  intention  of  the  statute  to  punish  the  offering  for  sale,  or  the  having  ia 
possession  of  salmon  of  the  varieties  specified,  during  the  prohibited  seasons, 
no  matter  whether  they  were  lawfully  caught  within  or  without  the  state; 
in  a  word,  that  it  was  the  intention  of  the  legislature  to  punish  the  mere 
possession  uf  salmon  which  had  been  lawfully  caught  or  taken.  It  ought  to 
require  plain,  unambiguous,  and  mandatory  language  to  justify  any  court 
in  declaring  fish  or  game  lawfully  caught  or  taken  to  be  the  subject  of  an 
offense,  by  the  simple  possession  of  it.  A  construction  leading  to  such 
injustice  ought  to  be  avoided,  if  it  can  be  reasonably  done, 

"Salmon  ti^h  is  an  article  of  food,  and  the  law  interdicting  the  catching  of 
them  at  certain  seasons  is  not  because  they  are  unfit  for  use  or  unwholesome, 
but  to  protect  and  preserve  such  fish  in  this  state.  The  constitution  requires 
the  object  of  every  act  to  be  expressed  in  its  title.  The  object  of  the  act,  as 
expressed  by  the  title,  is  to  protect  salmon  in  the  state  of  Oregon.  All  its 
provisions  are  directed  to  this  purpose.  None  of  them  would  be  violated  by 
bringing  fish  which  had  been  lawfully  caught  iu  other  states  into  this  state. 
Is  it  violated  by  offering  for  sale  or  having  in  possession  fish  during  the  pro- 
hibited seasons  which  had  been  caught  in  the  open  seasons  on  the  river,  when 
it  was  lawful  to  do  so?  Certainly,  if  the  legislature  intended  to  declare  the 
mere  possession  of  such  fish  during  the  close  season  an  offense,  no  matter 
where  or  how  lawfully  caught  or  taken,  words  could  easily  have  been  found 
to  express  such  intention.  The  section  on  which  the  indictment  is  found 
reads:  *It  shall  be  unlawful  for  any  person  or  persons  to  receive,  or  have  iu 
possession,  or  offer  for  sale,  etc.,  during  the  close  seasons  named  in  the  act, 
any  of  the  following  varieties  or  kinds  of  fish,  which  may  be  caught  in  any 
of  these  streams  as  aforesaid,  viz.,  chinook  salmon,' etc.  A  violation  of  this 
section  involves  the  cacching  of  such  fish  in  the  streams  enumerated  in  the 
act,  and  contrary  to  the  provisions  of  such  act.  '  Which  may  be  caught  in 
any  of  these  streams  as  aforesaid,'  is  the  language  of  the  section.  The  words 
*  as  aforesaid '  do  not  relate  to  the  streams  themselves,  but  to  the  time  or 
manner  of  taking  fish  from  them.  'As'  qualities  'caught,'  making  the  sun. 
tence  read,  by  the  transposition,  '  caught  as  aforesaid  in  any  of  these  streams,* 
and  means  fish  caught  during  the  close  seasons  aforesaid  in  any  of  these 
streams.  This  is  in  accordance  with  the  grammatical  relation  of  the  words. 
On  the  other  hand,  if  these  words  relate  to  the  'streams, 'and  the  construc- 
tion of  the  act  is  as  claimed  by  the  prosecution,  then  a  party  having  in  pui- 
session,  or  offering  for  sale,  during  the  close  season  upon  the  Columbia  riv«r, 
fish  of  the  variety  described  iu  the  cuin^jlaiut,  uo  matter  what  their  coiuli- 
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tion,  where  or  how  lawfully  they  were  canght,  ia  gnilty  of  a  crime.  In  th» 
case  before  ua,  when  the  fish  were  caught  in  the  rivers  of  this  state,  accord* 
ing  to  the  conceded  facta,  it  was  lawful  to  do  so,  and  when  so  caught  and 
reduced  to  possession  of  the  party,  they  became  his  property,  and  he  could 
deal  with  them  in  the  same  way  as  with  any  other  personal  property.  Hav- 
ing become  his  lawful  private  property,  must  he  subsequently,  when  sucb 
fish  are  wholesome,  and  not  detrimental  to  the  public  health,  destroy  them, 
or  be  exposed  to  punishment  for  having  the  same  in  hia  possession  ?  To 
subject  a  party  to  such  an  alternative  involves  an  absurdity  and  injustice 
that  we  are  bound  to  avoid,  if  the  act  is  susceptible  of  another  construction. 
"The  rule  is  well  established  that  'where  the  language  of  the  legislature 
is  fairly  susceptible  of  two  diflferent  meanings,  that  should  be  preferred 
which  excludes  and  prevents  consequences  that  are  mischievous  and  un- 
just.' In  Code's  case,  3  Out.  App.  550,  Lord  Justice  Bramwell  said:  '  Whea 
a  particular  construction  of  an  act  of  parliament,  or  a  particular  proposition 
of  law,  leads  to  hardship,  there  is  a  presumption  against  that  construction 
or  proposition  being  right,  because  I  do  not  think  our  law  does,  usually  at 
least,  lead  to  hardship':  In  re  Hooper,  11  Ch.  Div.  322.  So  that,  if  the  lan- 
guage of  the  statute  was  susceptible  of  two  constructions,  it  would  be  oui 
duty  to  adopt  that  construction  which  would  avoid  unjust  cousequencea. 
But  we  do  not  thiuk  such  is  the  case  here.  Looking  at  section  6,  as  amended^ 
it  would  seem  that  it  was  to  avoid  the  construction  contended  for  by  tht 
prosecution  that  the  legislature  modified  the  otherwise  absolute  provision 
of  section  6  by  the  use  of  the  words,  *  which  may  be  caught  in  any  of  these 
streams  as  aforesaid. '  The  statute,  as  it  stands,  was  only  intended  to  pre- 
vent the  catching  of  the  varieties  of  fish  specified  during  the  protected  sea* 
sons  on  the  rivers  enumerated  in  the  statute,  and  to  render  unlawful  tht 
offering  for  sale,  or  having  possession  of,  such  fish  so  caught  in  the  state 
during  the  close  seasons.  The  indictment  is  drafted  upon  this  construction' 
of  the  statute.  The  defendants  are  charged  by  it  with  having  in  their 
possession  or  offering  for  sale  during  the  close  season  certain  fish,  viz.,  steel- 
head  salmon,  caught  in  the  Columbia  river  contrary  to  the  statute.  Steel- 
head  salmon  are  caught  in  the  Columbia  river  contrary  to  statute  only  during 
the  close  seasons  on  that  river.  It  ia  not  in  contravention  of  the  statute  to- 
catch  such  fish  during  the  open  seasons  on  the  Columbia  or  other  rivera 
enumerated.  No  offense,  therefore,  according  to  the  admitted  facts,  wa» 
committed  when  the  fish  were  in  fact  caught,  and  consequently  the  defend- 
ants did  not  have  in  their  possession,  or  offer  for  sale,  fish  caught  contrary 
to  the  statute.  In  view  of  these  considerations,  we  think,  before  a  con- 
viction can  be  had  nnder  the  statute,  it  must  appear  that  the  defendants 
had  in  their  possession,  or  offered  for  sale,  during  the  close  seasons  men- 
tioned therein,  the  kinds  of  fish  specified,  which  had  been  caught  during 
the  close  season  from  the  streams  in  such  statute  enumerated.  It  resulta- 
that  the  judgment  of  conviction  in  each  of  the  above-entitled  cases  must  be 
reversed  and  a  new  trial  ordered.    Reversed  ":  State  r.  AlcOuire,  24  Or.  370.. 
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JuDGMBMT  Without  Entry  of  Default. — The  only  purpose  of  the  entry 
of  a  default  is  to  limit  the  time  during  which  the  defendant  may  file 
bis  answer,  and,  as  that  time  never  extends  beyond  trial  and  judg< 
ment,  a  judgment  rendered  without  any  entry  of  default  is  neither 
void  nor  erroneous. 

A  Judgment  Entered  When  the  Proof  of  the  Service  of  Process  was 
Defective  and  Insufficient  is  not  void  if  service  of  such  process 
had  in  facb  been  made  before  a  judgment  was  rendered.  It  is  the 
fact  of  service  which  gives  the  court  jurisdiction,  not  the  proof  of 
service. 

JuixjMENT,  Amended  Proof  of  Service  of  Process. — If  the  proof  of 
service  of  process  on  file  when  a  judgment  is  entered  is  insufficient, 
and  a  motion  is  made  to  vacate  such  judgment  because  of  that  insuffi- 
ciency, the  plainti£r  may  meet  such  motion  by  a  counter-motion  to  bs 
permitted  to  file,  nunc  pro  time,  as  of  the  date  of  the  judgment, 
amended  proof  of  such  service,  and,  his  motion  being  granted  on  the 
proof  filed,  the  motion  to  vacate  the  judgment  should  be  denied. 

Notice  of  Motion  is  Waived  if  the  party  is  in  court  at  the  time  tha 
motion  is  made,  and,  without  objecting  to  the  want  of  notice,  proceeds 
to  argue  the  question  involved,  and  when  it  is  decided  against  him  takes 
•  general  exception  to  the  ruling. 

David  L.  Withington  and  Works  &  Works,  for  the  appellant. 

Conklin  &  Hughes,  for  the  respondent. 

••*  Belcheb,  C.  This  action  was  brought  to  foreclose  a 
mortgage  given  to  secure  payment  of  a  promissory  note  made 
by  the  appellant,  Milton  Santee.  On  September  8,  1892,  a 
decree  of  foreclosure  was  entered  as  prayed  for,  reciting  that 
the  "defendants  have  been  duly  and  regularly  summoned  to 
answer  unto  the  plaintiffs  complaint  herein,  and  made  de- 
fault in  that  behalf,  and  that  the  default  of  each  defendant 
for  not  appearing  and  answering  unto  plaintiff's  complaint 
has  been  duly  and  regularly  entered  herein."  Subsequently 
appellant  gave  notice  of  a  motion  to  vacate  and  set  aside  the 
decree,  so  far  as  it  provided  for  a  deficiency  judgment 
against  him,  upon  tlie  ground  that  previous  to  the  institu- 
tion of  the  action  he  had  been  discharged  from  tbe  indebted- 
ness sought  to  be  enforced  by  a  discharge  in  insolvency. 
The  motion  came  on  to  be  heard  on  September  1,  1893,  both 
parties  being  present  in  court  by  their  attorneys.  Before  the 
hearing  conmienced  the  respondent,  without  any  previous 
notice,  presented  to  the  court  an  amended  affidavit  of  service 
of  the  summons  and  complaint  in  the  case,  and  asked  for  aa 
AM.  ST.  rkp,  vou  xlil-;o 
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order  that  the  same  be  filed  nunc  pro  tunc  as  of  September  8, 
1892,  and  made  a  part  of  the  judgment-roll.  The  attorney 
••*  for  appellant  objected  to  the  order  asked  for,  and  stated 
that:  "  As  the  decision  of  the  motion  would  in  his  judgment 
be  decisive  of  the  motion  made  to  vacate  the  judgment  by 
defendant  Santee,  he  would  like  permission  to  introduce  his 
authorities  upon  the  motion  before  the  court."  Thereupon 
the  motion  was  argued  "  at  length,"  and  during  the  course  of 
the  argument  the  attorney  stated  that  he  appeared  as  amicus 
curiae.  After  the  argument  was  concluded  the  court  granted 
the  motion,  and  the  appellant  excepted  to  the  ruling. 

The  appeal  is  from  the  judgment  and  the  order  granting 
respondent's  motion. 

The  summons  was  served  by  a  person  other  than  the  sher- 
iff, and  the  afiBdavit  of  service,  as  originally  made  and  re- 
turned, was  defective  and  insufficient  because  it  did  not  state 
that  the  affiant  was  over  the  age  of  eighteen  years  at  the  time 
of  the  service. 

The  appellant  contends  that  because  the  affidavit  of  service 
was  insufficient  the  clerk  had  no  authority  to  enter  the  de- 
fault, and  the  court  had  no  jurisdiction  to  enter  the  judg- 
ment, and  that  both  the  default  and  judgment  were  void. 

It  is  true  that  the  clerk  was  a  mere  ministerial  oflScer,  and 
could  perform  only  ministerial  duties.  Conceding,  therefore, 
that,  in  the  absence  of  due  proof  of  the  service  of  the  sum- 
mons, the  clerk  had  no  right  to  enter  the  default,  still  that 
fact  is  unimportant,  and  can  cut  no  figure  in  the  decision  of 
the  case.  A  valid  judgment  by  default  may  be  rendered  by 
the  court,  though  no  formal  default  has  been  entered.  "  The 
only  purpose  of  a  default  is  to  limit  the  time  during  which 
the  defendant  may  file  his  answer,  and  that  time  never  ex- 
tends beyond  a  trial  and  judgment":  Drake  v.  Duvenick,  45 
Cal.  463. 

The  important  question  then  is.  Was  the  judgment  void? 
Section  416  of  the  Code  of  Civil  Procedure  declares  that: 
**  From  the  time  of  the  service  of  the  summons  and  of  a  copy 
of  the  complaint  in  a  civil  action,  ....  the  court  is  deemed 
to  have  acquired  jurisdiction  **'  of  the  parties,  and  to  have 
control  of  all  the  subsequent  proceedings."  In  Pico  v.  Sunol, 
6  Cal.  295,  it  is  said:  "  Jurisdiction  of  the  person  of  defendant 
is  acquired  by  the  service  of  process,  and  dates  from  such 
service,  and  not  from  the  return."  And  in  Drake  v.  Duvenick, 
45  Cal.  463,  it  is  said:  "The  fact  of  service  was  material, 
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and  from  the  time  service  was  made  the  court  was  deemed 
to  have  acquired  jurisdiction.  The  return  of  service  might 
be  formal  or  informal,  perfect  or  imperfect,  still,  if  service 
were  in  fact  made,  the  court  acquired  jurisdiction  of  the  per- 
son of  the  defendant."  So  in  In  re  Newman,  75  Cal.  220,  7 
Am.  St.  Rep.  146,  it  is  said:  "It  is  the  fact  of  service  which 
gives  the  court  jurisdiction,  not  the  proof  of  service." 

The  amended  affidavit  of  service  which  the  court  allowed 
to  be  filed  was  in  all  respects  in  proper  form,  and  showed 
that  the  appellant  was  regularly  served  with  a  copy  of  the 
summons  and  complaint.  None  of  the  facts  stated  in  the 
affidavit  are  controverted,  and  it  must  be  held,  therefore,  that 
from  the  time  of  the  service  the  court  acquired  jurisdiction 
of  the  parties  to  the  action. 

The  question  then  arises,  Did  the  court  err  in  allowing  the 
proof  of  service  to  be  amended  and  filed  nunc  pro  tunc  as  of 
the  date  of  the  judgment?  Upon  this  subject  Mr.  Freeman, 
in  his  work  on  Judgments  (4th  ed.,  sec.  89  6),  states  the  law 
as  follows: 

"  If  the  return  upon  the  summons  or  other  writ  designed  to 
give  the  court  jurisdiction  over  the  person  of  the  defendant 
is  omitted  or  incorrectly  made,  but  the  facts  really  existed 
which  were  required  to  give  the  court  jurisdiction,  the  weight 
of  authority  at  the  present  time  permits  the  officer  to  correct 
or  supply  his  return  until  it  states  the  truth,  though  by  such 
correction  a  judgment  apparently  void  is  made  valid.  Though 
the  proof  of  the  service  of  process  does  not  consist  of  the 
return  of  an  officer,  the  like  rule  prevails.  Thus,  if  a  sum- 
mons has  been  published  in  the  manner  required  by  law,  but 
the  proof  of  publication  found  in  the  files  ***  of  the  court  is 
defective,  the  court  may,  on  the  fact  of  due  publication  being 
shown,  permit  an  affidavit  to  be  filed  showing  the  facts,  and, 
when  so  filed,  it  will  support  the  judgment  as  if  filed  before 
its  entry." 

In  opposition  to  this  view  and  in  support  of  his  theory 
appellant  cites  Reinhart  v.  Lugo,  86  Cal.  895,  21  Am.  St.  Rep. 
62,  in  which,  on  page  401,  it  is  said: 

"  The  default  and  judgment  were  void,  not  because  there 
was  no  service,  but  because  there  was,  at  the  time  of  enter- 
ing the  same,  no  proof  of  service." 

This  language  is  not  in  harmony  with  the  weight  of 
authority  upon  the  subject,  and,  in  our  opinion,  it  does  not 
state  the  law  correctly.     The  case  is  reported  in  the  Ameri- 
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can  State  Reports,  volume  21,  page  52,  and,  in  a  note  com- 
menting upon  it,  it  is  said: 

"  The  court  declares,  in  effect,  that  it  is  not  the  service  of 
process  which  gives  courts  jurisdiction,  but  the  proof  of  such 
service;  that  if  the  proof  is  defective  it  is  immaterial  that  the 
service  was  perfect;  and  the  proof  being  imperfect  there  is 
no  way  in  which  the  judgment  can  be  sustained  by  showing 
the  facts  regarding  the  service  of  process  as  they  really  ex- 
isted when  it  was  entered.  The  very  reverse  of  this  we 
apprehend  to  be  the  law.  It  is  the  fact  of  service  of  process 
which  confers  jurisdiction,  and  it  is  a  familiar  practice  in 
California,  as  well  as  elsewhere,  when  the  proof  of  such 
service  is  absent  or  defective,  to  permit  it  to  be  amended  or 
supplied." 

And  again:  "To  support  judgments  entered  upon  insuffi- 
cient proof  of  service  of  process,  or  without  the  proof  of  such 
Biervice  appearing  in  the  record,  courts  have  uniformly  per- 
mitted such  proof  to  be  amended  or  supplied,  not  for  the 
purpose  of  authorizing  them  to  enter  new  judgments  based 
upon  such  proof,  but  to  show  that  judgments  previously 
entered  were  not  entered  without  jurisdiction,  and  are  not, 
and  never  were,  void,"  citing  Allison  v.  TJiomas,  72  Cal.  562, 
1  Am.  St.  Rep.  89,  and  numerous  other  cases. 

We  conclude,  therefore,  in  view  of  the  authorities,  ***  that 
the  judgment  in  question  was  not  void,  and  the  court  did  not 
err  in  permitting  the  amended  affidavit  of  service  to  be  filed. 

It  is  further  claimed  that  the  application  to  file  the 
amended  affidavit  was  without  notice,  and  the  order  author- 
izing the  filing  was  therefore  erroneous.  But  conceding  that 
previous  notice  of  the  application  should  have  been  given, 
still  we  are  unable  to  see  that  appellant  was  in  any  way 
prejudiced  by  the  failure.  He  was  present  in  court  when  the 
motion  was  made,  and  raised  no  such  objection  then.  Oft 
the  contrary,  he  proceeded  to  argue  the  question  at  length, 
and  when  it  was  decided  against  him  took  a  general  excep- 
tion to  the  ruling.  This  was,  in  effect,  a  waiver  of  notice, 
and  appellant  cannot  now  be  heard  to  complain  of  the  actioa 
of  the  court  on  this  ground. 

We  discover  no  prejudicial  error  in  the  record,  and  there- 
fore advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Seabls,  C,  and  Temple,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Garoutte,  J.,  Harrison,  J.,  Van  Fleet,  J. 


Peocrss — Proof  ot — Ambndmbnt. — A  sherifif's  return  of  service  of  process 
may  be  amended  after  judgment  so  as  to  show  jurisdiction  over  the  defend- 
ant: Allisonv.  I'homas,  72  Cal.  562;  1  Am.  St,  Rep.  89,  and  note;  Shenan- 
doah Valley  B.  R.  Co.  v.  AsM>y,  86  Va.  232;  19  Am.  St.  Rep.  898,  and 
note;  Dewar  v.  Spence,  2  Whart.  211;  30  Am.  Dec.  241,  and  note.  Where 
a  judgmeut  by  default  has  been  rendered  against  a  defeudunt  served  by 
publication  of  summons,  upon  an  affidavit  which  fails  to  show  sufficient 
publication,  if  the  summons  was  in  fact  duly  published,  the  plaintiff  may 
Hie  nunc  pro  tunc  a  proper  and  sufficient  affidavit  of  publication,  provided 
it  does  not  appear  that  it  will  be  unjust  to  the  defendant  or  injure  the 
rights  of  third  parties:  Burr  v.  Seymour,  43  Minn.  401;  19  Am.  St.  Rep. 
245,  and  note,  with  the  cases  collected.  But  in  Reinhart  v.  Lugo,  86  Cal. 
395,  21  Am.  St.  Rep.  52,  it  was  held  that  a  judgment  by  default,  when  the 
proof  of  the  service  of  summons  is  defective,  is  void,  and  a  motion  to  vacate 
it  cannot  be  successfully  resisted  by  proving  that  the  summons  was,  in 
fact,  properly  served.  Such  proof  cannot  operate  by  relation  to  make  valid 
a  judgment  void  when  it  was  entered.  This  case  is  commented  upon  in  the 
note  appended  thereto,  at  pages  56  and  57,  where  it  is  declared  to  be 
without  anthority;  and  this  comment  is  approved  and  the  decision  criti- 
cised is  overruled  in  the  principal  case.  There  is  a  further  discussion  of 
this  subject  in  the  extended  note  to  Malone  v.  Samuel,  13  Am.  Dec.  173. 

Process — Mistake  in  Retdrn — Whether  Affects  Judgment. — Mis- 
take in  return  of  summons  will  not  affect  the  judgment  based  upon  such 
summons:  Evans  v.  Caiman,  92  Mich.  427;  31  Am.  St.  Rep.  606,  and  note; 
since  the  court  acquires  jurisdiction  by  fact  of  the  service  of  summons,  and 
not  from  the  proof  of  service:  Burr  v.  Seymour^  43  Minn.  40;  19  Am.  St 
Rep.  245. 


Eaoeus  V,  Los  Angeles  Consolidated  Eleoteig 
Railway   Company. 

[108  Caltfobnia,  614.] 

Btrbbts — Damagks  for  Qradino. — Under  a  provision  in  a  state  constita* 
tion  declaring  that  private  property  shall  not  be  taken  or  damaged  for 
public  Qse  without  just  compensation  having  first  been  made,  or  paid 
into  court  for  the  owner,  the  proprietor  of  a  lot  in  an  incorporated  city 
may  recover  for  such  indirect  or  consequential  damages  to  his  property 
M  he  may  sustain  over  and  above  tiiat  sustained  by  him  in  common 
with  other  proprietors  or  the  public  in  general.  Whenever  the  enjoy- 
ment by  plaintiff  of  some  right  in  reference  to  the  property  is  inter- 
fered with  and  thereby  the  pmoerty  itself  made  intrinsically  less 
valuable,  he  has  suffered  a  damage  for  which  he  is  entitled  to  compen- 
sation. 

€trketm,  Damaois  for  Qradino.— If  a  street,  by  patting  it  on  the  official 
grade,  is  cut  down  iu  front  of  a  oity  lot  so  •«  to  prejudice  the  owner  in 
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his  ingress  and  egress  to  and  from  snch  lot,  any  damage  sustained  by 
him  thereby  is  peculiar  to  himself,  and  independent  of  any  injury  sus- 
tained by  the  public  generally.  For  the  purpose  of  determiuing  this 
damage  it  is  immaterial  whether  he  owns  the  fee  in  the  street  or  only 
an  easement  for  its  use. 

Stbkets — Damages  for  Changinq  Grade. — It  is  Onlt  When  the  Market 
Value  of  property  is  diminished  by  a  public  use  that  the  property  can 
be  said  to  have  sustained  such  damage  as  will  entitle  its  owner  to  com* 
pensation. 

Streets,  Damaqes  fob  Chanob  of  Grade. — The  Same  Rule  is  Appli- 
cable When  a  Street  is  the  First  Time  Reduced  to  an  Established 
Grade  as  when  a  change  in  the  grade  has  been  made  after  the  street 
has  been  brought  to  such  grade.  In  any  case,  if  the  cutting  results  in 
a  damage,  rather  than  a  benefit,  to  a  lot,  the  owner  is  entitled  to  com- 
pensation  for  the  amount  of  his  damage. 

Streets,  Changing  Grade  of. — The  damages  sustained  by  a  lot-owner 
from  a  change  of  grade  is  caused  by  its  actual  grading,  and  not  by  the 
ordinance  fixing  the  grade. 

Streets. — Damages  Suffered  by  a  Lot-owner  in  grading  a  street  to  the 
official  grade  by  a  railway  corporation  cannot  be  mitigated  by  proving 
that  he  will  receive  benefit  from  the  construction  and  operation  of  its 
road. 

Streets. — The  Damages  Which  a  Lot-owner  may  Recover  for  Grad- 
ing A  Street  inclurles  all  the  damages  which  his  lot  has  stistained 
by  the  act  of  the  defendant,  and  such  damage  is  complete  when  tiie 
grade  is  changed,  and  does  not  depend  upon  any  subsequent  use  of  th» 
lot. 

Practice — Objections  to  Evidence. — Unless  evidence  is  not  admissible  for 
any  purpose,  a  party  is  not  at  liberty  under  a  general  objection  to  after- 
wards urge  a  special  objection  going  merely  to  the  form  of  the  question 
by  which  the  evidence  was  sought. 

John  D.  Pope,  for  the  appellant. 

Galbreth  &  Morrison,  for  the  respondents. 

•**  Harrison,  J.  The  plaintiffs  are  the  owners  of  a  lot  of 
land  in  the  city  of  Los  Angeles,  situate  at  the  corner  of  First 
and  Figueroa  streets,  having  a  frontage  of  one  hundred  and 
forty-two  feet  on  First  street,  and  fifty  feet  on  Figueroa  street. 
The  lot  is  a  portion  of  a  larger  tract  of  land  which  originally- 
belonged  to  the  municipality,  and  was  laid  out  by  it  into 
blocks  and  streets  in  1872.  The  plaintiffs  became  the  own- 
ers of  the  lot  in  1887,  and  built  a  house  thereon,  in  which 
Vhey  lived  for  several  years.  In  1891  the  defendant  received 
a  franchise  from  the  city  of  Los  Angeles  to  construct  a  rail- 
road along  First  street  in  said  city  in  front  of  the  plaintiffs^ 
property,  and  in  preparing  the  street  for  the  construction  of 
its  railroad  made  an  excavation  in  the  middle  of  the  street 
to  its  official  grade.     The  street  is  eightv-two  and  a  half  feet 
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in  width,  and  •*•  for  the  purpose  of  laying  its  tracks  upon 
the  oflBcial  grade  of  the  street  the  excavation  made  by  the 
defendant  in  front  of  the  plaintiffs'  property  was  twenty-eight 
feet  in  depth  at  the  corner,  gradually  diminishing  to  a  depth 
of  twenty  feet  at  its  rear,  and  extended  to  within  ten  feet  of 
the  boundary  line  of  their  lot  fronting  on  the  street.  The 
ordinance  conferring  the  franchise  upon  the  defendant  is  not 
set  forth  in  the  record,  and  it  does  not  appear  whether  there 
was  any  requirement  that  the  track  should  be  laid  upon  the 
oflBcial  grade  of  the  street;  and,  although  it  was  admitted 
that,  until  the  excavation  made  by  the  defendant,  the  street 
had  never  been  changed  from  its  natural  grade,  it  does  not 
appear  from  the  record  when  the  oflBcial  grade  was  estab- 
lished. The  plaintiflTs  brought  this  action  to  recover  the  dam- 
ages caused  to  their  lot  by  reason  of  the  acts  of  the  defendant 
in  cutting  ofiF  their  access  thereto.  The  cause  was  tried  by 
a  jury,  and  a  verdict  rendered  in  their  favor  for  eight  hun- 
dred and  twenty-three  dollars.  Tlie  defendant  has  appealed. 
The  constitution  of  1879,  article  I,  section  14,  provides 
that:  "Private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation  having  been  first  made 
to,  or  paid  into,  court  for  the  owner."  Prior  to  the  adoption 
of  this  constitution  it  was  held  that  an  abutting  owner  was 
Dot  entitled  to  compensation  for  any  injury  to  his  property 
resulting  from  a  lawful  change  in  the  grade  of  the  street 
fronting  thereon;  but  in  Reardon  v.  San  Francisco,  66  Cal. 
492,  56  Am.  Rep  109,  it  was  held  that  this  provision  of  the 
constitution  gave  him  a  remedy  that  he  did  not  previously 
have,  and  authorized  a  recovery  for  such  indirect  or  conse- 
quential damage  to  his  property  as  he  might  sustain  over 
and  above  that  sustained  by  him  in  common  with  other 
abutters  or  the  public  in  general.  This  provision  does  not 
exist  in  the  constitution  of  many  of  the  states,  and  it  is  only 
within  a  few  years  that  it  has  been  incorporated  into  the  con- 
stitution of  any  state.  Hence,  the  opinions  of  courts  in  other 
states  which  ***  were  rendered  at  a  time  when  no  such  rule 
of  law  existed  are  inapplicable,  and  apt  to  be  misleading  in 
their  reasoning.  The  constitution  does  not,  however,  au- 
thorize a  ren}edy  for  every  diminution  in  the  value  of  projv. 
erty  that  is  caused  by  a  public  improvement.  The  damage 
for  which  compensation  is  to  be  made  is  a  damage  to  the 
property  itself,  and  does  not  include  a  mere  infringement  of 
the  owner's  personal  pleasure  or  enjoyment.     Merely  render- 
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ing  private  property  less  desirable  for  certain  purposes,  or 
even  causing  personal  annoyance  or  discomfort  in  its  use, 
will  not  constitute  the  damage  contemplated  by  the  constitu- 
tion; but  the  property  itself  must  suffer  some  diminution  in 
Bubstance,  or  be  rendered  intrinsically  less  valuable  by  reason 
of  the  public  use.  The  erection  of  a  county  jail  or  a  county 
hospital  may  impair  the  comfort  or  pleasure  of  the  residents 
in  that  vicinity,  and  to  that  extent  render  the  property  less 
desirable,  and  even  less  salable,  but  this  is  not  an  injury  to 
the  property  itself  so  much  as  an  influence  affecting  its  use 
for  certain  purposes;  but  whenever  the  enjoyment  by  the 
plaintiff  of  some  right  in  reference  to  his  property  is  inter- 
fered with,  and  thereby  tlie  property  itself  is  made  intrinsic- 
ally less  valuable,  he  has  suffered  a  damage  for  which  he  is 
entitled  to  compensation. 

The  right  of  the  owner  of  a  city  lot  to  the  use  of  the  street 
adjacent  thereto  is  property  which  cannot  be  taken  from 
him  for  public  use  without  compensation;  and  any  act  by 
which  this  right  is  impaired  is  to  that  extent  a  damage  to 
his  property.  When  a  city  subdivides  a  tract  of  land  of 
which  it  is  the  owner  into  blocks  and  streets,  and  sells  the 
same,  it  thereby  dedicates  the  streets  to  public  use,  and  the 
purchaser  of  one  of  those  lots  acquires  an  easement  in 
the  street  fronting  upon  his  lot,  for  the  purposes  of  ingress 
and  egress,  which  attaches  to  the  lot,  and  in  which  he  has  a 
right  of  property  as  fully  as  in  the  lot  itself;  and  any  sub- 
sequent act  of  the  municipality  by  which  that  easement  is 
destroyed  or  substantially  impaired,  for  the  benefit  of  ®*® 
the  public,  is  a  damage  to  the  lot  itself,  within  the  meaning 
of  the  constitutional  provision,  for  which  he  is  entitled  to 
compensation.  Such  easement  is  a  right  of  property  inci- 
dent to  the  lot  itself,  and  any  damage  sustained  by  the  owner 
in  its  destruction  or  impairment  is  a  damage  peculiar  to  him- 
self, and  independent  of  any  damage  sustained  by  the  public 
generally.  For  the  purpose  of  determining  this  damage  it  is 
immaterial  whether  he  has  the  fee  in  the  street,  or  only  an 
easement  for  its  use.  In  either  case  it  is  property,  for  an 
injury  to  which  he  is  entitled  to  relief:  City  of  Denver  v. 
Bayer^  7  Col.  113;  Rude  v.  City  of  St.  Louis,  93  Mo.  413; 
Hobaon  v.  Philadelphia,  150  Pa.  St.  595;  Schaufele  v.  Doyle, 
86  Cal.  107.  Rigney  v.  City  of  Chicago,  102  111.  64,  is  a 
leading  case  on  this  subject.  In  that  case  the  fee  of  the 
streets  was  in  the  city,  and  the  city  had  constructed  a  bridge 
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or  viaduct  on  a  public  street  intersecting  the  street  on  which 
the  plaintiff's  lot  fronted,  and  about  two  hundred  and  twenty 
feet  distant  from  his  lot,  thus  interfering  with  his  access  to 
that  street,  except  by  means  of  a  flight  of  stairs;  and  his  prem- 
ises were  thereby  damaged  and  depreciated  in  value.  The 
court  held  that  the  injury  sustained  by  him  in  the  prevention 
and  impairment  of  free  access  to  his  lot  was  a  damage  for 
which  the  constitution  gave  him  a  right  of  recovery,  and  that 
in  order  to  recover  for  the  damage  which  private  property  had 
sustained  for  public  use,  "it  is  sufficient  if  there  is  a  direct  phy- 
sical obstruction  or  injury  to  the  right  of  user  or  enjoyment, 
by  which  the  owner  sustains  some  special  pecuniary  damage, 
in  excess  of  that  sustained  by  the  public  generally,  which  by 
the  common  law  would,  in  the  absence  of  any  constitutional 
or  statutory  provisions,  give  a  right  of  action."  The  supreme 
court  of  tlie  United  States  gave  the  same  construction  to  that 
provision  in  the  constitution  of  Illinois,  in  Chicago  v.  Taylor^ 
125  U.  S.  161.  Similar  principles  have  been  enunciated  in 
other  states  whose  constitution  contains  this  provision:  City 
of  Denver  v.  Bayer,  7  Col.  113;  **•  Sheehy  v.  Kansas  City 
Cable  Co.,  94  Mo.  574;  4  Am.  St.  Rep.  396;  Hatch  v.  Tacoma 
etc.  R.  R.  Co.,  6  Wash.  1;  City  of  Atlanta  v.  Green,  67  Ga. 
386;  Lowe  v.  City  of  Omaha,  33  Neb.  587;  Johnson  v.  Park' 
ersburg,  16  W.  Va.  402;  37  Am.  Rep.  779;  Hot  Springs  R.  R 
Co.  v.  Williamson,  45  Ark.  429;  Gulf  etc.  R.  R.  Co.  v.  Eddins, 
60  Tex.  656;  Gulf  etc.  Ry.  Co.  v.  Fuller,  63  Tex.  467. 

Whether  the  grading  of  the  street  in  front  of  a  lot  will  in- 
crease or  diminish  the  value  of  the  lot  will  depend  upon  the 
relative  condition  of  the  street  and  lot  before  and  after  the 
grading,  and  must  be  determined  from  the  circumstances  of 
each  case.  The  elements  which  enter  into  this  consideration 
are  varied,  and  no  rule  can  be  prescribed  which  will  be  appli- 
cable to  all  cases.  It  is  not  every  change  of  grade  that  will 
constitute  a  damage  to  the  adjacent  property.  An  excava- 
tion of  one  or  two  feet  might  not  appreciably  impair  the 
value  of  the  lot,  while  one  of  twenty  feet  would  naturally 
have  that  effect;  and  the  increased  facility  for  communica- 
tion with  other  parts  of  the  city,  or  the  opening  up  of  the 
land  to  access  by  the  public,  may  fully  equal,  if  not  exceed, 
the  cost  of  grading  the  lot  to  correspond  with  the  changed 
grade  of  the  street.  The  mere  fact  that  the  property  is  worth 
as  much  after  the  grading  as  before  is  not  an  absolute  test, 
•Mice  this  may  be  the  result  of  a  general  advance  in  values 
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throughout  the  entire  vicinity,  irrespective  of  the  grading,  or 
dependent  upon  some  municipal  improvement,  of  which  the 
grading  in  front  of  the  lot  is  only  a  part:  Pittsburgh  etc.  Ry. 
Co.  V.  McCloskey,  110  Pa.  St.  442.  Nor  is  its  diminution  in 
value  for  some  particular  use  necessarily  a  damage  to  the 
property.  Tlie  grading  of  a  street  may  impair  the  desirabil- 
ity or  salability  of  a  lot  for  use  as  a  residence,  while  at  the 
same  time  it  may  render  it  so  desirable  as  a  site  for  a  ware- 
house or  a  manufactory  as  to  increase  its  ujarket  value.  The 
market  value  of  a  lot  is  not  determined  by  its  value  for  any 
particular  use,  but  results  from  a  consideration  of  all  the  uses 
for  which  it  is  adapted,  and  to  which  it  may  be  ***  applied: 
San  Diego  Land  etc.  Co.  v.  Neale,  88  Cal.  50;  and  it  is  only 
when  the  market  value  of  property  is  diminished  by  the  pub- 
lic use  that  the  property  can  be  said  to  have  sustained  such 
damage  as  will  entitle  its  owner  to  receive  compensation. 

The  same  rule  is  applicable  when  a  street  is  for  the  first 
time  reduced  to  an  established  grade,  as  when  a  change  in 
the  grade  has  been  made  after  the  street  has  once  been 
brought  to  such  grade.  The  suggestion  that  when  the  owner 
dedicates  his  land  for  a  street  it  is  with  the  understand- 
ing and  consent  on  his  part,  binding  also  upon  his  gran- 
tees, that  it  will  be  subsequently  fitted  for  use  by  grading, 
applies  with  as  much  force  to  any  subsequent  change  in  the 
established  grade  as  to  the  first  establishment  of  a  grade. 
The  power  of  the  city  to  determine  the  grade  is  not  exhausted 
with  its  first  exercise,  and  the  dedication  by  the  owner  must 
be  deemed  to  have  been  made  with  a  knowledge  of  this  prin- 
ciple as  much  as  with  a  consent  to  the  establishment  of  any 
grade.  The  purchaser  of  a  city  lot  fronting  upon  a  street 
takes  it  subject  to  a  right  in  the  public  to  make  the  street 
available  for  the  enjoyment  of  the  easement  therein  for  which 
the  street  was  originally  dedicated;  but  we  are  not  aware  that 
it  has  ever  been  held,  where  the  foregoing  constitutional  pro- 
vision prevailed,  that  the  public  had  a  right  to  establish  any 
grade  it  might  choose,  irrespective  of  the  damage  such  owner 
might  sustain.  This  right  to  establish  a  grade  in  the  street 
is  attended  with  tlie  corresponding  obligation  imposed  by  the 
constitution,  to  make  compensation  for  any  daniage  to  the 
private  property  which  may  be  caused  by  the  public  in  its 
exercise  of  the  right.  It  may  be  conceded  that  the  dedica- 
tion of  a  street  carries  with  it  the  rigiit  to  make  such  a  rea- 
sonable grade  as  will  adapt  it  for  use,  for  in  such  a  case  the 
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grading  of  the  street  would  have  the  effect  to  increase,  rather 
than  to  diminish,  the  value  of  the  lots  adjacent  thereto  by 
making  thena  accessible  to  the  public;  but  if  the  municipal- 
ity deems  it  desirable  to  establish  a  grade  which  will  result 
in  a  damage  rather  *'*  than  a  benefit  to  the  lots,  the  owner 
is  entitled  to  compensation  for  the  amount  of  tliis  damage. 
The  establishment  of  the  grade  is  for  the  benefit  of  the  pub- 
lic rather  than  of  the  adjacent  owner,  and  if,  in  establishing 
such  grade,  the  owner  suffers  damage,  his  property  has  been 
damaged  "for  public  use."  In  City  of  Elgin  v.  Eaton,  83  111. 
535,  25  Am.  Rep,  412,  the  street  fronting  the  plaintiff's  prop- 
erty was  graded  for  the  first  time  to  a  line  about  six  feet 
below  the  ground  on  which  his  house  stood,  and  the  court 
held  that  the  city  was  liable  for  any  damage  sustained 
thereby,  saying:  "It  is  urged  that  a  municipal  corporation 
is  not  liable  for  damages  growing  out  of  grading  their  streets. 
That  was  no  doubt  true  before  the  adoption  of  our  present 
constitution.  Article  2,  section  13,  declares  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  with- 
out just  compensation.  Now,  this  was  private  property,  and 
the  improvement  was  being  made  for  public  use;  and,  if  the 
property  was  damaged  thereby,  appellee  is  entitled  to  just 
compensation  for  such  damage;  if  injury  was  sustained,  it 
was  for  public  use."  And  in  Bloomington  v.  Pollock,  141  111. 
351,  the  same  court  said:  "We  are  unable  to  see  any  sound 
legal  ground  for  a  distinction  between  cases  where  the  dam- 
age is  done  under  an  ordinance  which  changes  the  grade  of  a 
street,  and  cases  where  the  damage  is  done  under  an  ordi- 
nance which  for  the  first  time  establishes  the  grade":  See, 
also,  Borough  of  New  Brighton  v.  United  Presbyterian  Church, 
96  Pa.  St.  331;  HendncW  Appeal,  103  Pa.  St.  358;  Jones  v. 
Borough  of  Bangor,  144  Pa.  St.  638;  Davis  v.  Missouri  Pac. 
Ry.  Co.,  119  Mo.  180;  41  Am.  St.  Rep.  648;  Hickman  v.  City 
of  Kansas,  120  Mo.  110;  41  Am.  St.  Rep.  684. 

The  damage  sustained  by  the  plaintiffs  was  caused  by  the 
actual  grading  of  the  street,  and  not  by  the  ordinance  fixing 
the  grade:  Jones  v.  Borough  of  Bangor,  144  Pa.  St.  638; 
O'Brien  v.  Philadelphia,  150  Pa.  St.  589;  30  Am.  St.  Rep. 
832.  Until  the  physical  condition  of  the  street  was  changed 
their  lot  had  received  no  actual  damage  for  public  use.  The 
enactment  of  the  ordinance  •**  rendered  it  possible  that  the 
street  would  at  some  time  be  reduced  to  that  grade,  but  a 
mere  paper  change  of  grade  did  not  affect  the  condition  of 


156  Eachus  v.  Los  Amqeles  etc.  By.  Co.  [Cal. 

the  lot  or  impair  its  use  or  enjoyment.  Any  diminution  in 
value  that  it  might  sustain  from  the  mere  passing  of  the 
ordinance  was  purely  speculative  and  contingent  upon  the 
time  when  grading  should  be  done,  and  would  no  more  con- 
stitute the  damage  contemplated  by  the  constitution  than 
would  a  diminution  in  its  value  resulting  from  excessive  tax- 
ation or  the  creating  of  a  municipal  debt.  Hence,  tlie  court 
did  not  err  in  refusing  to  permit  testimony  as  to  the  damage 
caused  by  the  adoption  of  the  ordinance.  Nor  was  the  bene- 
fit that  might  be  derived  from  the  construction  or  operation 
of  the  defendant's  railroad  material  to  the  issue.  The  use 
to  which  the  street  might  be  put  by  the  defendant  after  the 
excavation  had  been  made  did  not  affect  the  damage  caused 
to  the  lot  by  the  excavation. 

The  plaintiffs  were  entitled  to  recover  in  this  action  the 
entire  damage  which  their  lot  had  sustained  by  the  act  of 
the  defendant  in  making  the  excavation  in  the  street:  Lake 
Erie  etc.  R.  R.  Co.  v.  Scott,  132  111.  429;  City  of  Denver  v. 
Bayer,  7  Col.  113.  The  action  was  not  for  any  personal  dam- 
age that  the  plaintiffs  had  sustained,  prior  to  the  action,  by 
reason  of  the  interruption  that  they  had  sustained  in  their 
access  to  the  lot,  nor  for  damages  resulting  from  an  unlawful 
or  unauthorized  use  of  the  street  by  the  defendant,  but  it  was 
for  the  damages  which  had  been  done  to  the  lot  itself  by  the 
permanent  change  in  the  street.  These  damages  do  not 
depend  upon  any  subsequent  use  of  the  lot,  but  were  com- 
plete when  the  grade  was  changed,  and  could  be  recovered  in 
this  action. 

For  the  purpose  of  ascertaining  the  amount  of  damage 
that  the  plaintiffs  had  sustained  witnesses  were  asked, 
*'What  effect  did  the  cut  have  upon  the  value  of  the  prop- 
erty"? and,  upon  replying  that  its  effect  was  to  depreciate 
the  value,  they  were  then  asked,  "To  what  extent"?  and 
in  reply  stated  the  amount.  These  questions  **'  were  ob- 
jected to  by  the  defendant  upon  the  ground  that  they  were 
incompetent,  irrelevant,  and  immaterial,  and  it  is  now  urged 
that  the  opinions  of  the  witnesses  should  have  been  limited 
to  the  market  value  of  the  property  before  and  after  the 
grading  was  done,  and  that  the  jury  should  have  drawn  its 
conclusion  of  the  amount  of  damage  from  such  evidence 
rather  than  from  the  opinions  of  the  witnesses.  If  this  spe- 
cial objection  had  been  made  at  the  trial  the  plaintiffs  could 
have  asked  the  questions  in  such  a  form  as  to  obviate  the 
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objection;  but  it  is  well  settled  that,  unless  the  evidence  is- 
inadmissible  for  any  purpose,  a  party  is  not  at  liberty  under 
this  general  objection  afterwards  to  urge  a  special  objection, 
which  goes  merely  to  the  form  of  the  question  by  which  th& 
evidence  is  sought:  Crocker  v.  Carpenter,  98  Cal.  418.  The 
extent  to  which  the  property  was  damaged  by  the  grading, 
was  the  precise  issue  in  controversy,  and  evidence  tending 
to  establish  the  amount  of  that  damage  was  neither  incom- 
petent, nor  irrelevant,  nor  immaterial.  The  inquiry  of  the 
witnesses  respecting  the  value  of  the  property  would  of  itself,, 
in  the  absence  of  any  qualifying  term,  imply  the  "market 
value,"  and  it  was  open  for  the  defendant  upon  cross-exami- 
nation to  show  that  their  opinion  referred  to  some  associate 
value.  The  subsequent  question  respecting  the  "  extent  "  to 
which  its  value  had  been  depreciated  was  but  another  mode 
of  inquiring  what  was  its  market  value  after  the  grading, 
and  the  defendant  had  the  same  opportunity  of  testing  by 
cross-examination  the  weight  and  accuracy  of  the  replies  to 
this  question,  or  to  show  by  other  testimony  that  the  value 
of  the  property  had  been  increased  by  the  grading,  or  that 
its  depreciation  was  attributable  to  other  causes  than  the 
grading. 

The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  Fitzgerald,  J.,  and  De  Haven,  J.,  con- 
curred. 

McFakland,  J.,  dissented. 

•**  Beatty,  C.  J.,  dissenting.  I  dissent.  When  the  tract 
of  land  embracing  these  lots  was  by  the  owners  laid  off  into 
streets  and  squares,  the  plat  recorded  and  the  lots  sold  by 
reference  to  such  recorded  plat,  the  streets  were  thereby 
dedicated  to  the  public,  and  this  dedication  carried  with  it 
an  implied  consent,  binding  upon  the  owner  and  its  succes- 
sors, that  the  streets  might  be  properly  graded  to  fit  them  for 
the  purpose  for  which  they  were  dedicated.  Such  consent 
was  a  waiver  of  any  claim  for  damages  to  abutting  lots  by 
reason  of  a  proper  grade.  Here  the  city  has  established  a 
grade,  which,  so  far  as  appears,  is,  with  reference  to  the 
whole  tract,  entirely  reasonable  and  proper,  although  it  is  an 
injury  to  these  particular  lots,  and  the  defendant,  in  laying 
its  track,  has  been  required  to  conform  to  the  grade  so  estab- 
lisiied.  The  owners,  in  my  opinion,  have  no  claim  for  dam> 
ages  for  bringing  the  street  to  the  established  grad*. 
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Corcoran  v.  Benicia^  96  Cal.  1,  31  Am.  St.  Rep.  171,  seems 
to  me  to  be  in  direct  conflict  with  the  decision  here. 
Rehearing  denied.  

Streets — Damages  to  Adjoiniko  Lot-owners  trom  Establtshino  ok 
Changing  Grade  of. — This  question  will  be  found  thoroughly  discussed 
in  O'Brien  ▼.  Philadelphia,  150  Pa,  St.  589;  30  Am.  St.  Rep.  832,  and  mono- 
graphic note;  and  the  note  to  Columbus  Oas  etc  Co.  v.  Columbus,  40  Am.  St. 
Rep.  653.  See,  also,  the  recent  cases  of  Hickman  v.  City  of  Kansas,  120 
Mo.  110;  41  Am.  St.  Rep.  684  and  note,  and  Davit  v.  Missouri  Pae.  Ry.  Co.t 
119  Ma  180;  41  Am.  St  Rep.  648,  and  note. 


CASES 

IS  THB 

SUPEEME  COURT  OF  ERRORS 

or 

CONNECTICUT. 


Yale  Gas  Stove  Company  v,  Wilcox.     Wiloox 
V.  Foley. 

[64  CONNKCTICUT,  101.] 

JoiKT  Stock  Company— Action  bt  Promotee— Contract  Against  Pob- 
Lic  Policy. — Where  the  owner  of  property  is  willing  to  take  a  certain 
price  for  it,  a  secret  contract  between  such  owner  and  one  who  under- 
takes to,  and  does,  organize  a  joint  stock  company  for  its  purchase  at  a 
much  larger  sum,  wherein  it  is  agreed  that  the  avails  of  such  transaction 
shall  be  divided  betweeu  such  owner  and  "promoter,"  and  which  salo 
and  purchase  are  effected  by  the  aid  and  influence  of  said  parties  as  stock- 
holders and  directors  in  said  company,  is  void  as  against  public  policy; 
and  no  action  can  be  maintained  by  the  "  promoter  "  against  the  owner  to 
recover  the  value  of  the  former's  alleged  share  of  such  avails. 

Ybndob  and  Purchaser— Secret  Contract — Accounting. — Where  two 
or  more  persons  associate  themselves  for  the  purpose  of  purchasing 
property,  and  one  of  them  represents  to  the  others  that  particular  prop- 
erty  can  be  bought  for  a  designated  price,  which  he  procures  to  be  paid 
by  his  associates,  when  in  fact  he  receives  a  difference  between  said  sum 
and  a  less  one,  he  may  be  compelled  to  account  for  such  difference 
without  any  rescission  of  the  contract,  and  although  the  property  may 
be  worth  all  or  more  than  was  paid  for  it.  This  principle  applies 
against  promoters  of  corporations  in  case  of  any  secret  contract  more 
favorable  than  that  disclosed. 

Joint  Stock  Company— Promoter— Secret  Contract— Fraud— Action 
BY  Company  kob  Secret  Profit-s. — Where  the  owner  of  property  is 
willing  to  take  a  stated  price  for  it,  but  enters  into  a  secret  contract 
with  the  "  promoter  "  of  a  joint  stock  company  for  its  purchase  at  a 
much  larger  sum,  wherein  it  is  agreed  that  the  avails  of  the  transaction 
■hall  be  divided  between  them,  and  the  transaction  is  consummated  by 
the  aid  and  influence  of  said  parties  as  stockholders  and  directors  in 
■aid  corporation,  the  company  may,  upon  discovering  the  frauil  prac- 
ticed upon  it,  sue  and  recover  of  such  parties  the  secret  profits  obtained 
by  them  in  the  transaction,  though  no  offer  of  rescission  be  made  by  the 

(l»; 


160  Yale  Gas  Stove  Co.  v.  Wilcox.  [Conn* 

company,  and  though  the  property  purchased  is  worth  as  mnch  or 
more  than  was  paid  for  it. 

Maxim. — The  maxim  that  "he  who  comes  into  eqnity  must  come  witb 
clean  hands,"  applies  solely  to  willful  misconduct  in  regard  to  the  mat- 
ter in  litigation,  and  not  to  some  other  illegal  transaction,  although  it- 
may  be  indirectly  connected  with  the  subject  matter  of  the  suit 

Corporations — Promoters  of,  Defined. — A  "  promoter"  is  a  person  who 
organizes  a  corporation.  The  word  is  not  a  legal,  but  a  business,  term, 
and  includes  a  number  of  business  operations,  familiar  to  the  commer* 
cial  world,  by  which  a  company  is  generally  brought  into  existence. 
Such  a  person  occupies  a  fiduciary  relation  toward  the  company  or  cor» 
poratiou  whoso  organization  he  seeks  to  promote,  and  is  sometimes 
called  a  "trustee." 

Corporations— Promoters  of,  mat  Deal  with— Restrictions — Fbaitd.. 
The  "promoter"  of  a  corporation  may  lawfully  deal  with  his  company 
but  such  a  transaction  must,  in  all  its  parts,  be  open  and  fair.  Sup 
pressiou,  concealment,  or  misrepresentation  of  material  facts  is  fraud 
which,  if  proved,  will  justify  a  rescission  of  the  contract,  or  compulsory 
repayment  of  secret  profits.  A  "promoter"  cannot  act  both  as  vendox*^ 
and  purchaser,  and  in  the  latter  capacity  approve  a  transaction  sug- 
gested by  him  in  the  former. 

The  first  case  above  named  was  an  action  to  recover  dam- 
ages and  also  for  equitable  relief,  for  fraud  alleged  to  have 
been  practiced  upon  the  plaintiflF  by  the  defendant  Wilcox^ 
in  the  sale  of  certain  letters  patent.  The  second  case  was  an 
action  to  recover  damages  for  the  breach  of  a  contract  relat- 
ing to  the  sale  of  the  aforesaid  letters  patent.  Foley  owned 
the  patents,  and  had  offered  in  a  conversation  with  Wilcox  to 
sell  them  for  two  thousand  five  hundred  dollars.  Wilcox 
believed  the  patents  to  be  valuable,  and  proposed  to  Foley  thtt 
organization  by  said  Wilcox  of  a  joint  stock  company  for 
manufacturing  gas  stoves  under  said  patents,  the  sale  of  said 
patents  to  said  company,  and  a  division  between  Foley  and 
Wilcox  of  the  avails  of  such  sale.  Wilcox  and  Foley  entered 
into  a  contract  in  accordance  with  this  proposition,  wherein 
it  was  agreed  that  Foley  should  receive  for  his  patents,  upon 
the  organization  of  the  company,  the  sum  of  three  thousand 
dollars  in  cash,  and  five  thousand  dollars  of  the  capital  stock 
of  the  company;  and  that  as  soon  as  received  Foley  should 
give  to  Wilcox  one-half  of  the  three  thousand  dollars  cash^ 
and  one-half  of  the  five  thousand  dollars  of  said  capital  stock. 
The  company  was  organized,  the  patents  sold  to  it  for  the 
price  stated,  and  Wilcox  and  Foley  became  directors  of  the 
company.  The  value  of  the  stock  was  fifty  dollars  per  share, 
and  on  or  before  December  1,  1890,  Wilcox  received  from 
Foley  fifty  of  the  one  hundred  shares  issued  to  Foley  as  a 
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part  of  the  purchase  price  of  Baid  patents.  On  April  30, 
1890,  Foley  paid  Wilcox  three  hundred  dollars  on  "  account 
of  contract,"  and  on  October  9,  1890,  he  paid  him  five  hun- 
dred dollars,  "on  account,"  but  declined  to  make  any  furthei 
payments.  The  contract  between  Foley  and  Wilcox  waa 
kept  secret,  and  the  corporation  had  done  no  act  in  rescission 
of  its  purchase. 

John  W.  Ailing,  for  the  Yale  Gas  Stove  Company  and  John 
B.  Foley. 

William  L.  Bennett,  for  Jedediah  Wilcox. 

***  Fenn,  J.  Upon  the  facts  appearing  upon  the  record, 
it  is  claimed  in  behalf  of  Jedediah  Wilcox,  the  defendant  in 
the  principal  case,  that  the  agreement  between  Foley  and 
himself  was  a  valid  and  proper  contract  which  could  be  car- 
ried out  without  fraud,  and  contemplated  none;  that  there- 
fore, when  he  began  to  solicit  subscriptions  to  the  stock  of 
the  new  corporation,  he  had  an  interest  in  the  patents;  that 
he  was  in  fact  a  partner  with  Foley,  that  in  making  this  con- 
tract with  Foley  he  acted  wholly  for  himself,  and  stood  in 
no  fiduciary  relation  to  the  Yale  Gas  Stove  Company,  or  any 
of  its  stockholders.  "  There  was,"  says  his  counsel,  "  no  man, 
and  no  body  of  men,  who  had  any  hold  upon  him  at  the  time 
he  made  this  contract;  nor  any  to  whom  he  owed  a  duty,  nor 
any  selected,  and  in  contemplation,  to  whom  he  might  owe  a 
duty."  The  objections  "  that  a  resale  to  some  new  corpora- 
tion was  contemplated,  that  the  purchase  price  was  to  be 
new  stock  of  such  corporation,  that  but  little  time  elapsed 
between  the  two  contracts,"  are  said  to  be  "  all  met  and  an- 
swered "  by  the  cases  of  Ladywell  Min.  Co.  v.  Brookes,  L.  R. 
84  Ch.  Div.  398;  and  on  appeal,  L.  R.  35  Ch.  Div.  400;  Gov- 
erns case,  L.  R.  20  Eq.  Cas.  114;  New  Sovibrero  Phosphate  Co. 
V.  Erlanger,  L.  R.  5  Ch.  Div.  73;  and  Erlanger  v.  New  Somr 
brero  Phosphate  Co.,  L.  R.  3  App.  Cas.  1218. 

It  is  further  said  that  these  cases,  and  also  the  case  of  Barr 
▼.  New  York  etc.  R.  It.  Co.,  125  N.  Y.  263,  277,  and  In  re  Cape 
Breton  Co.,  L.  R.  29  Ch.  Div.  795,  are  authorities  for  the  de- 
fendant's further  claim,  that:  "If  it  be  assumed  that  Mr. 
Wilcox,  as  director,  or  while  holding  a  fiduciary  relation  to 
the  corporation,  sold  the  patents  to  it  without  disclosing  his 
interest  therein,  such  sale  is  yet  not  void,  but  is  voidable 
only,"  and  that  "but  two  courses  are  open  to  the  company, 

to  wit:  they  could  afhrm  the  sale,  or  rescind  it,  return  the 
A*.  &r.  R«p..  Vol.  XUI.  - 11 
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patents  and  sue  for  the  price.  They  **•  cannot,  as  they  are 
here  attempting,  keep  the  patents  and  recover  the  considera- 
tion received  by  Wilcox  from  Foley." 

In  the  light  of  the  above  claims  we  will  first  examine  the 
cases  cited  in  their  support,  and  see  precisely  what  they 
hold.  The  principal  and  most  recent  of  these  English  cases 
is  that  of  Ladywell  Min.  Co.  v.  Brookes,  L.  R.  34  Ch.  Div.  389, 
in  which  the  facts  were,  that  on  February  1,  1873,  one  Palin 
and  three  associates  purchased  a  leasehold  mine  for  five 
thousand  pounds,  with  a  view  of  reselling  it  at  a  profit  to  a 
company  to  be  formed.  They  afterwards  made  a  provisional 
contract  with  a  trustee  for  an  intended  company  for  eighteen 
thousand  pounds  in  cash.  The  company  was  formed  having 
for  its  principal  object  the  purchase  of  the  mine,  and  Palin 
and  his  associates  received  their  purchase  money  of  eighteen 
thousand  pounds,  April  4,  1873.  The  contract  of  February 
1,  1873,  was  not  disclosed  to  the  company,  nor  did  it  become 
known  to  it  until  about  June,  1883,  after  it  had  gone  into 
voluntary  liquidation.  In  June,  1883,  the  company  allowed 
judgment  by  default  to  go  against  them,  in  an  action  by  the 
lessor  to  recover  possession  of  the  mine.  In  1884  the  com- 
pany commenced  two  actions,  one  against  the  executors  of 
two  deceased  vendors,  and  the  other  against  the  two  surviv- 
ing vendors,  to  recover  the  secret  profits  made  by  the  vendors 
on  their  sale  to  the  company,  on  the  ground  that  they  stood  in 
a  fiduciary  capacity  to  the  company  at  the  time  they  bought 
the  mine.  It  was  held  that  the  evidence  failed  to  show  this 
to  be  the  fact,  and  that  they  were  not  liable  to  refund  the 
profit  they  made  on  the  transaction.  The  judgment  of  Jus- 
tice Stirling,  Ladywell  Mining  Co.  v.  Brookes,  L.  R.  34  Ch 
Div.  389,  was  appealed  from,  and  this  appeal  constitutes  the 
case  in  L.  R.  35  Ch.  Div.  400,  in  which  the  former  judgment 
was  sustained.  There  are  several  opinions.  In  that  by  Cot- 
ton, L.  J.,  it  is  said  that  the  plaintiff  claims  that  the  defend- 
ants stood  in  such  a  position  at  the  time  of  their  purchase 
that  they  could  not  have  claimed  to  have  bought  the  mine 
for  themselves,  and  could  not,  therefore,  sell  it  at  an  advanced 
price  to  the  company.  This  is  said  to  be  mainly  a  question 
of  fact;  and  on  that  question  the  contract  of  February  1, 1873, 
was  in  its  terms  perfectly  absolute,  and  not  dependent  on  any 
company  being  formed;  that  though  **''  doubtless  it  was 
contemplated  a  company  should  be  formed,  no  part  of  the 
purchase  money  was  to  be  provided  for  out  of  the  funds  of 
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the  company,  or  to  consist  of  shares  of  the  company;  and  it 
is  added:  "  One  thing  which  is  very  strong  in  favor  of  the  de- 
fendants is  that  the  whole  of  the  price,  five  thousand  pounds, 
was,  in  fact,  completely  paid  when  the  lease  was  granted  out 
of  their  own  money,  and  not  in  any  way  out  of  money  pro- 
vided by  means  of  this  company";  and  finally,  it  is  said  that 
the  facts  found  did  not  make  the  defendants,  at  the  time  when 
they  entered  into  the  contract  to  purchase,  persons  so  acting 
as  to  entitle  the  company  afterwards  to  say:  "When  you 
bought  this  mine,  you  were  acting  for  us;  this  purchase,  al- 
though made  by  you,  is  one  which  must  be  considered  as 
having  been  made  by  you  for  the  company  which  was  after- 
wards formed  at  your  invitation."  Lindley,  L.  J.,  concurring, 
said  there  might  be  a  case  for  rescission,  if  rescission  were 
possible;  but  that  rescission  was  not  possible,  because  the 
property  assigned  by  the  company  did  not  belong  to  it  any 
longer.  He  added:  "Then  we  are  driven  to  consider  the 
point  which  was  really  raised  and  decided  in  In  re  Cape 
Breton  Co.,  L.  R.  29  Ch,  Div.  795,  whether  rescission  being 
impossible  the  company  can  obtain  from  Palin  an  account 
of  the  profit  which  he  made  by  the  transactions  which  have 
been  alluded  to,  and  that  depends  really  upon  the  evidence. 
But  the  evidence  is  not  sufficient  to  enable  them  to  succeed. 
It  is  not  proved  that  when  Palin  bought — that  is,  on  the  1st 
of  February,  1873, — he  bought  for  the  company  which  was 
ultimately  formed;  nor  that,  when  he  bought,  the  company 
was  60  far  formed  as  to  entitle  it  or  its  members  to  claim  the 
benefit  of  the  purchase  on  any  theory  of  trusteeship;  nor  is  it 
proved  that  persons  were  induced  to  take  shares  on  the  faith 
that  the  new  company  was  buying  from  the  old  company.  It 
is  plain  that  the  new  company  did  not,  in  fact,  find  the  money 
with  which  the  vendors  were  paid.  Under  those  circum- 
stances, can  we  say  that  there  was  any  such  relation  between 
Palin  and  the  company  as  to  entitle  the  company  to  say, 
You  bought  for  us?  It  appears  to  me  that  the  evidence  is 
not  sufficient  for  that  purpose.  If  it  were  we  could  see  our 
way  to  give  relief."  ***  Loopes,  L.  J.,  also  concurring,  said: 
"  The  question  is,  Did  Palin  and  his  associates,  on  the  Ist  of 
February,  stand  in  a  fiduciary  position  towards  this  company 
that  was  thereafter  to  be  formed;  or,  in  other  words,  were  they 
then  acting  for  the  company  about  to  be  formed?  If  they 
were,  the  plaintiffs  are  entitled  to  succeed."  This,  he  said, 
was  entirely  a  question  of  evidence,  and  that  in  his  view  the 
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evidence  did  not  establish  this  conclusion.  "  They  boughk 
the  mine  themselves  and  paid  for  it  out  of  their  own  pockets. 
No  person  is  called  to  say  they  were  asked  to  take  shares,  by 
any  of  these  vendors,  because  they  were  forming  a  company." 
He  concludes:  "No  doubt,  having  regard  to  the  secret  profit 
that  was  made  by  these  vendors  the  company  might  have 
claimed  rescission  of  the  contract,  but,  in  the  circumstances, 
rescission  had  become  impossible." 

The  other  cases  may  be  more  briefly  stated.  In  Governs 
case,  L.  R.  20  Eq.  Cas.  114,  one  Mappin  agreed  to  buy  a 
patent  from  Skoines  for  sixty-five  thousand  pounds,  payable 
partly  in  eash,  and  partly  in  shares  of  a  company  to  be  formed 
to  use  the  invention.  Mappin  also  engaged  to  use  his  best 
efforts  to  organize  the  company.  Three  months  later  Mappin 
agreed  with  one  Wright,  who  acted  as  trustee  for  the  pro- 
posed company,  to  sell  the  patent  to  it  for  one  hundred  and 
twenty-five  thousand  pounds  payable  in  cash  and  shares,  and 
it  was  also  agreed  that  Mappin  should  be  appointed  manag- 
ing director.  The  company  was  formed,  and  Mappin  became 
a  director.  The  suit  was  an  application  by  Miss  Cover,  a 
subscriber  pressed  to  pay  "calls,"  to  have  her  name  removed 
from  the  company's  register  of  members,  because  of  the  fail- 
ure to  disclose  the  Mappin-Skoines  contract  in  the  prospectus. 
It  was  decided  that  the  statute  did  not  give  a  remedy  against 
the  company,  but  only  against  a  delinquent  promoter,  and  it 
held  that  Mappin  was  not  a  promoter  when  he  made  the  con- 
tract. 

In  Erlanger  v.  New  Sombrero  Phosphate  Co.,  L.  R.  3  App, 
Cas.  1218,  a  leasehold  interest  in  the  island  of  Sombrero  was 
purchased  by  a  syndicate  acting  for  themselves  alone,  and 
not  as  the  representatives  of  any  corporation  existing  or  pro- 
posed. Soon  afterwards  they  formed  a  joint  stock  company, 
and  sold  the  lease  to  it  for  double  the  price  paid  by  them. 
The  contract  ***  of  purchase  by  the  corporation,  at  its  in- 
stance, was  set  aside.  In  In  re  Cape  Breton  Co.,  L.  R.  29 
Ch.  Div.  795,  the  facts,  briefly,  were:  One  Fenn  was  the  agent 
of  a  company  to  purchase  a  specific  property,  in  which,  before 
the  commencement  of  his  agency,  he  had  acquired  an  inter- 
est. He  did  purchase  it  for  the  company  without  disclosing 
to  the  company  his  interest  in  the  property.  After  his  pur- 
chase the  facts  were  fully  disclosed,  and  with  the  knowledge 
80  acquired  the  company  elected  to  retain  the  property.  It 
was  held  the  company  could  not  recover.     But  the  court  said: 
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"  This  case  is  not  the  case  of  an  agent  who,  after  he  has  ac- 
cepted the  agency,  has  acquired  property,  the  purchase  of 
which  was  within  the  scope  of  his  agency,  and  then  has  resold 
that  property  to  his  principal  at  a  larger  sum,  in  which  case 
it  is  obvious  that  the  principal  may  say  that  the  original  pur- 
chase by  the  agent  at  a  small  price  was  a  purchase  in  behalf 
of  the  principal." 

In  Barr  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  263,  277,  it  is 
sufficient  to  say  that  the  principle  is  laid  down  that  avoid- 
able contract  remains  good  until  rescinded,  and  that  to 
rescind,  the  property  obtained  under  the  contract  must  be 
returned. 

Who  and  what  are  promoters,  so  called,  of  corporations, 
and  what  their  relations  to  the  corporations  which  they  help 
to  form,  has  been  more  frequently  judicially  considered  and 
determined  by  the  English  courts  than  by  those  of  this  coun- 
try. Some  English  cases  appear  to  be  more  in  point,  as 
applicable  to  the  questions  arising  upon  the  record  than  those 
cited  by  the  defendant,  to  which  we  have  just  referred.  A 
promoter  has  been  defined  to  be  a  person  who  organizes  a 
corporation.  It  is  said  to  be  not  a  legal,  but  a  business,  term, 
"usefully  summing  up,  in  a  single  word,  a  number  of  busi- 
ness operations,  familiar  to  the  commercial  world,  by  which 
a  company  is  generally  brought  into  existence":  Bowen,  J., 
in  Whaley  Bridge  Calico  Printing  Co.  v.  Oreen,  28  Week.  Rep. 
351,  352.  That  such  persons  occupy  a  fiduciary  relation 
toward  the  company  or  corporation  whose  organization  they 
seek  to  promote  is  well  settled  by  the  decisions  of  both  coun- 
tries. Lord  Cotton  prefers  to  **®  call  them  "  trustees":  Bag^ 
nail  V.  Carlton,  6  Ch.  Div.  385.  Sir  George  Jessel,  M.  R.,  in 
New  Sombrero  Phosphate  Co.  v.  Erlanger^  L.  R,  5  Ch.  Div.  73, 
said:  "Promoters  stand  in  a  fiduciary  relation  to  that  com- 
pany which  is  their  creature."  In  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  L.  R.  3  App.  Cas.  1218,  the  Lord  Chancellor 
said  of  promoters:  "They  stand,  in  my  opinion,  undoubtedly 
in  a  fiduciary  position.  They  have  in  their  hands  the  crea- 
tion and  molding  of  the  company;  they  have  the  power  of 
defining  how,  and  when,  and  in  what  shape,  and  under  what 
supervision,  it  shall  start  into  existence  and  begin  to  act  as  a 
trading  corporation.  If  they  are  doing  all  this  in  order  that 
the  company  may,  as  soon  as  it  starts  into  life,  become, 
through  its  managing  directors,  the  purchasers  of  the  property 
of  themselves,  the  promoters,  it  is,  in  my  opinion,  incumbent 
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upon  the  promoters  to  take  care  that  in  forming  the  company 
they  provide  it  with  an  executive,  that  is  to  say,  with  a  board 
of  directors,  who  shall  both  be  aware  that  the  property  which 
they  are  asked  to  buy  is  the  property  of  the  promoters,  and 
who  shall  be  competent  and  impartial  judges  as  to  whether 
the  purchase  ought  or  ought  not  to  be  made.  I  do  not  say 
that  the  owner  of  property  may  not  promote  and  form  a  joint 
stock  company,  and  then  sell  his  property  to  it,  but  I  do  say 
that  if  he  does  he  is  bound  to  take  care  that  he  sell  it  to  the 
company  through  the  medium  of  a  board  of  directors  who 
can,  and  do,  exercise  an  independent  and  intelligent  judgment 
on  the  transaction,  and  who  are  not  left  under  the  belief  that 
the  property  belongs,  not  to  the  promoter,  but  to  some  other 
person."  Lord  O'Hagan,  referring  to  the  same  subject,  ex- 
pressed a  similar  opinion  in  even  more  emphatic  language^ 
declaring  that  while  an  original  purchase  might  be  legitimate^ 
and  not  less  so,  because  the  object  of  the  purchaser  was  to 
sell  it  again,  and  to  sell  it  by  forming  a  company  which  might 
aJGTord  them  a  profit  on  the  transaction,  yet:  "The  privilege 
given  them  for  promoting  such  a  company  for  such  an  object 
involved  obligations  of  a  very  serious  kind.  It  required,  in 
its  exercise,  the  utmost  good  faith,  the  completest  truthful- 
ness, and  a  careful  regard  to  the  protection  of  the  future 
stockholders." 

***  The  test,  therefore,  of  the  validity  of  such  transactions 
is  that  it  must,  in  all  its  parts,  be  open  and  fair,  so  that  the 
promoters  shall  not  in  fact  substantially  ''  act  both  as  vend- 
ors and  vendees,  and  in  the  latter  capacity  approve  a  trans- 
action suggested  by  them  in  the  former":  Foss  v.  Harbottle, 
2  Hare,  461,  488;  McElhenyiy's  Appeal,  61  Pa.  St.  188;  Simom 
V.  Vulcan  Oil  &  Mining  Co.,  61  Pa,  St.  202;  100  Am.  Dec. 
628;  Densmore  Oil  Co.  v.  Densmore,  64  Pa.  St.  43;  Pittsburgh 
Mining  Co.  v.  Spooner,  74  Wis.  307;  17  Am.  St.  Rep.  149; 
South  Joplin  Land  Co.  v.  Case,  104  Mo.  572;  In  re  British 
Seamless  Paper  Box  Co.,  L.  R.  17  Ch.  Div.  467;  Phosphate 
Sewage  Co.  v.  Hartmont,  L.  R.  5  Ch.  Div.  394.  In  the  last 
case,  the  distinctive  feature  was  that  the  vendors  paid  the 
commission  to  the  trustees  who  received  the  property  on 
behalf  of  the  company.  They  were  compelled  to  pay  it  to- 
the  company.  In  Hichens  v.  Congreve,  1  Russ.  &  M.  150= 
(on  appeal,  4  Russ.  562),  three  promoters  induced  their 
company  to  buy  a  mine  for  twenty-five  thousand  pounds, 
of  which  they  received  from  the  vendor  and  divided  among: 


Feb.  1894.]      Yale  Gas  Stove  Co.  t;.  Wilcox.  167 

themselves  fifteen  thousand  pounds.  This  they  were  com- 
pelled to  account  for  to  the  company.  Similar  cases  are  Beck 
V.  Kantorowicz,  3  Kay  &  J.  230;  Whaley  Bridge  Calico  Print' 
ing  Co.  v.  Green,  28  Week.  Rep.  351, 352;  Emma  Silver  Mining 
Co.  V.  Granty  11  Ch.  Div.  918;  Bagnall  v.  Carlton,  6  Ch.  Div. 
385;  Kent  v.  Freehold  Land  &  Brick-making  Co.  {Limited),  17 
L.  T.,  N.  S.,  77;  Ex-Mission  Land  &  Water  Co.  v.  Flash,  97 
Cal.  610. 

It  is  an  undoubted  rule  of  law  that  where  two  or  more  per- 
sons associate  themselves  for  the  purpose  of  purchasing  prop- 
erty, and  one  of  them  represents  to  the  others  that  particular 
property  can  be  bought  for  a  designated  price,  which  he  pro- 
cures to  be  paid  by  his  associates,  when  in  fact  he  receives  a 
difference  between  said  sum  and  a  less  one,  he  may  be  com- 
pelled to  account  for  such  difference  without  any  rescission 
of  the  contract,  and  althougli  the  property  may  be  worth  all 
or  more  than  was  paid  for  it:  Emery  v.  Parrott,  107  Mass.  95. 
The  same  principle  is  applied  against  promoters  of  corpora- 
tions, in  case  of  any  secret  contract  more  favorable  than  that 
disclosed:  Pittsburgh  Min.  Co.  v.  Spooner,  74  Wis.  307;  17 
Am.  St.  Rep,  149;  and  '**  the  very  numerous  cases  therein 
cited;  and  an  exliaustive  note  by  Mr.  Freeman  to  said  case, 
17  Am.  St.  Rep.  167.  See,  also,  as  applied  to  directors,  Cook 
on  Stocks  and  Stockholders,  sees.  649.  650;  Gilman  etc.  R.  R. 
Co.  V.  Kelly,  77  111.  426;  Wardell  v.  Railroad  Co.,  103  U.  S. 
651;  McGourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S.  536. 

A  careful  examination  of  the  cases  will,  we  think,  disclose 
two  grounds  of  the  liability  of  defendants  to  corporations  for 
undisclosed  profits  resulting  from  transactions  with  such  cor- 
porations: first,  where  the  defendants  are  corporate  fiducia- 
ries. The  characteristic  of  this  relation  is  trust.  Such  a 
relation  undoubtedly  exists  between  companies  and  their 
officers,  such  as  directors:  Mallory  v.  Mallory  Wheeler  Co.y 
61  Conn.  135.  With  reference  to  promoters,  since  a  man 
cannot  receive  an  appointment  from  a  nonexistent  company, 
the  pruof  may  be  less  obvious;  but  it  may  nevertheless  be 
shown  conclusively  by  a  variety  of  representations,  admis- 
Bions,  and  acts.  The  second  ground  of  liability  is  fraud. 
The  law  does  not  prohibit  a  promoter  from  dealing  with  his 
company.  But  he  must  make  full  disclosure  to  the  company 
of  his  relations  to  the  property  that  is  the  subject  of  his  deal. 
Suppression,  concealment,  or  misrepresentation  of  material 
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facts,  is  fraud;  upon  proof  of  which  rescission  of  contract  or 
repayment  of  the  secret  profits  will  be  compelled. 

A  very  recent  English  case,  in  which  a  secret  arrange- 
ment between  a  promoter  and  a  director  of  a  company  was 
considered,  is  that  of  In  re  North  Australian  Territory  Co. 
{Archer^a  case),  L.  R.  1  Ch.  Div.  322.  The  facts  in  the  case 
were  these:  Archer  being  requested  by  the  promoter  of  a  pro- 
jected company  to  become  a  director,  agreed  to  do  so  upon  the 
terms  that  if  he  should  at  any  time  desire  to  part  with  the 
shares  ho  was  to  take  in  order  to  qualify  him  as  director* 
the  promoter  should  purchase  them  of  him  at  the  price 
he  should  pay  for  them.  The  company  was  subsequently 
formed,  and  Archer  became  a  director,  took  the  quaKfica- 
tion  shares,  and  paid  for  them  at  par  out  of  his  own  mon- 
ey, and  from  time  to  time  acted  as  director;  but  he  never 
**•  disclosed  to  his  codirectors  or  to  the  company  his  agree- 
ment with  the  promoter.  He  afterwards  resigned  his  oJQBce 
of  director,  and,  subsequently  to  his  resignation,  the  pro- 
moter, at  his  request,  paid  to  him  the  sum  which  he  had 
paid  for  the  shares,  and  accepted  a  transfer  of  them.  At 
that  time  the  shares  were  valueless  in  the  market.  In  the 
winding  up  of  the  company  the  liquidators  asked  that  Archer 
be  ordered  to  pay  to  them  the  sum  received  by  him  from  the 
promoter,  with  interest;  and  it  was  held,  reversing  the  lower 
court,  that,  having  regard  to  his  position,  as  director  of,  and 
therefore  agent  for  the  company,  whatever  benefit  or  profit 
accrued  to  him  under  the  indemnity  constituted  by  his  se- 
cret agreements  with  the  promoter,  belonged  to  the  company; 
and  that  the  retention  by  him  of  the  proceeds  of  the  indem- 
nity occasioned  a  loss  to  the  company,  for  which  he  was 
accountable,  with  interest,  upon  what  was  declared  to  be  the 
principle  of  Hay^s  case,  L.  R.  10  Ch.  593,  and  Pearson^s  case, 
6  Ch.  Div.  336.  During  the  argument  the  counsel  for  the 
liquidators,  in  support  of  the  appeal,  were  stopped  by  the 
court,  and  counsel  for  Archer  then  proceeding,  were  submitted 
to  some  peculiar  interruptions  by  the  judges.  Fry,  L.  J.,  asked: 
**  Why  should  not  Archer  be  accountable  for  the  five  hundred 
pounds,  as  'property 'of  the  company  retained  by  him"? 
Counsel  replied:  "The  real  question  is.  Did  the  company 
Bufier  loss  by  what  was  done?  They  never  had  the  five  hun- 
dred pounds,  and  therefore  cannot  be  said  to  have  lost  it.  In 
the  majority  of  cases  in  which  a  director  has  been  held  ac- 
countable to  the  company  he  has,  in  efiect,  received  money 
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■which  originally  came  from  the  cofiFers  of  the  company,  as  in 
Hay's  case,  and  the  cases  already  mentioned."  Bowen,  L.  J.: 
**  Smith,  being  in  a  fiduciary  relation  to  the  company,  had  no 
right  to  give  a  director  a  benefit  without  the  company  know- 
ing it.  An  indemnity  against  loss  is  a  valuable  considera- 
tion." Counsel  said:  "At  the  time  the  letter  was  written 
Archer  had  not  taken  the  shares,  and  had  not  then  agreed  to 
become  a  director.  Again,  there  is  no  evidence  that  the  con- 
tract was  not  disclosed  to  the  company."  Fry,  L.  J.,  asked: 
"  Would  an  honorable  man  assent,  as  Archer  did,  to  accept- 
ing this  indemnity,  on  the  ***  terms  that  he  was  to  keep  it 
fiecret?  If  it  was  not  actually  dishonest,  it  seems  to  me  to 
be  a  very  improper  course  of  proceeding."  Bowen,  L.  J.: 
*'  Is  it  right  that  the  wolf  should  give  a  sop  to  the  watchdog, 
without  his  master's  leave  "?  This  question  appears  to  have 
practically  "  closed  the  debate."  The  opinions  of  the  judges, 
separately  declared,  appear  at  considerable  length  in  the  re- 
port, and  are  so  able  and  apposite  that  we  regret  that  we  can- 
not feel  warranted  in  quoting  from  them. 

Applying  the  principles  recognized  in  the  decisions  to 
which  we  have  referred  to  the  case  before  us  it  seems  clear 
that  the  plaintiff  in  the  principal  case  is  entitled  to  recover. 
The  finding  is  explicit  that  the  original  arrangement  between 
Wilcox  and  Foley  contemplated  no  acquisition  of  any  inter- 
est in  the  patents  by  Wilcox,  but  the  organization  by  Wilcox 
of  a  corporation,  and  the  sale  to  it  of  such  patents;  then  a 
division  between  Foley  and  Wilcox  of  the  avails  of  such  sales. 
The  written  contract  between  Wilcox  and  Foley  was  entered 
into  for  the  purpose  of  carrying  out  said  plan  of  organizing 
the  company,  selling  the  patent,  and  dividing  the  avails.  In 
the  agreement  itself,  while  it  is  stated,  under  a  "whereas," 
that  Wilcox  is  desirous  of  owning  one-half  of  said  patents, 
yet  the  very  writing  discloses  that  the  proper  construction  of 
this  language  is  that  the  patents,  as  belonging  to  Foley, 
should  be  sold  to  a  joint  stock  corporation  to  be  organized  by 
Wilcox  for  twice  the  sum  that  Foley  was  willing  to  dispose 
of  them  for,  namely,  for  the  sum  of  three  thousand  dollars  in 
cash  to  be  received  from  the  company,  and  five  thousand 
dollars  of  the  capital  stock  of  the  company,  and  that  then 
Foley  should  give  to  "  said  Wilcox  one-half  of  the  three  tiiou- 
sand  dollars  cash,  as  soon  as  received,  and  one-half  of  the 
five  thousand  dollars  of  ihe  capital  stock  of  the  company,  as 
he  shall  receive  it." 
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Such  being  the  arrangement,  it  was,  very  appropriately, 
agreed  that  it  should  be  kept  secret.  Wilcox,  in  soliciting 
subscriptions  for  stock,  most  scrupulously  observed  such  ob- 
ligation of  secrecy,  and  also  went  further,  and  "for  the  pur- 
pose of  inducing  persons  to  subscribe  for  said  stock,  stated  to 
**'  nearly  all  of  the  persons  who  subscribed  for  said  stock, 
and  who  now  constitute  the  stockholders  of  said  company, 
that  he,  Wilcox,  was  putting  his  money  into  said  enterprise 
upon  precisely  the  same  basis  as  the  other  of  said  subscribers. 
And  it  was  with  that  understanding  tliat  nearly  all  of  said 
persons  subscribed  for  said  stock."  The  corporation  was 
organized,  and  Wilcox,  at  its  first  meeting,  was  present,  and 
was  elected  temporary  clerk  and  a  director,  and  voted  in 
favor  of  a  resolution  which  was  adopted,  which  recited  that 
Foley  was  the  owner  of  certain  letters  patent,  necessary  and 
convenient  for  the  purposes  of  the  company,  and  which  di- 
rected their  purchase  for  certain  stock  and  the  sum  of  three 
thousand  dollars  in  cash. 

It  will  thus  be  seen  that  the  transaction  between  Wilcox 
and  Foley  contemplated,  and  Wilcox,  in  its  execution,  both 
as  promoter  and  director,  used  every  possible  species  of  bad 
faith,  breach  of  trust,  and  infidelity,  while  occupying  such  a 
fiduciary  relation.  Placing  the  actual  conduct  of  Wilcox 
side  by  side  with  the  standard  of  conduct  required  of  those 
in  such  positions,  as  declared  by  the  judges  in  the  New  Som- 
brero Phosphate  Co.  v.  Erlanger,  L.  R.  5  Ch.  Div.  73,  so  much 
relied  upon  as  authority  by  the  defendant,  the  contrast  is 
overpowering. 

Although  many  of  the  very  numerous  cases  which  we  have 
cited,  and  almost  numberless  others  to  which  reference  might 
also  be  made,  are  direct  authorities  for  the  doctrine  that  in 
such  cases  as  that  before  us  a  defendant  may  be  compelled  to 
account,  though  no  ofier  of  rescission  is  made,  and  the  prop- 
erty may  be  worth  as  much  or  more  than  was  paid  for  it,  and 
although  the  subject  has  already  been  incidentally  referred  to 
and  considered  in  certain  aspects  of  it,  in  this  opinion,  yet, 
in  view  of  certain  language  in  some  of  the  cases  upon  which 
the  defendant  relies,  including  Mallory  v.  Mallory  Wheeler 
Co.f  61  Conn.  135,  and  Tryon  v.  White  etc.  Co.,  62  Conn.  171, 
it  may  be  useful  further  to  say  that,  properly  understood, 
there  is  nothing  in  any  of  such  cases  cited  by  the  defendant 
in  conflict  with  the  doctrine  stated.  Thus,  in  Mallory  v.  Mal- 
lory Wheeler  Co.,  61  Conn.  135,  the  plaintiff  sought  to  recover 
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a  sum  as  balance  of  salary  claimed  to  be  due  him  ***  for  ser- 
vices rendered  as  chief  manager  and  director  of  the  defendant's 
business.  It  was  claimed  that  the  contract  under  which  such 
service  was  performed  was  void,  or,  if  not  void,  that  it  was 
voidable  at  the  option  of  the  corporation.  Tiiis  court,  treating 
it  as  a  case  in  which  a  director  had  made  use  of  a  fiduciary 
relation  to  secure  for  himself  an  advantageous  contract  for  a 
salary,  held  that,  independent  of  the  question  of  public  pol- 
icy, such  transaction  was  voidable  at  the  election  of  the  cor- 
poration. The  court  then  added:  "It  may  fairly  be  gathered, 
from  the  authorities  cited,  that  the  rule  we  are  now  consider- 
ing does  not  operate  ipso  vire  to  avoid  every  transaction  of  a 
trustee  made  with  his  beneficiary  in  which  he  is  interested. 
It  is  generally  limited  in  its  operation  to  rendering  it  void- 
able at  the  election  of  the  party  whose  interests  are  concerned 
in  the  question  of  its  affirmance  or  disaffirmance.  If,  there- 
fore, nothing  was  done  in  avoidance,  the  transaction  remains: 
2  Pomeroy's  Equity  Jurisprudence,  sec.  1077;  Duncomb  v. 
New  York  etc.  R.  R.  Co.,  84  N.  Y.  190,  198.  Much  more  if  the 
transaction  has  been  ratified  by  that  party:  Barry.  New  York 
etc.  R.  R.  Co.,  125  N.  Y.  263."  This  court,  in  that  case,  was 
considering  a  transaction  in  which  there  was  no  concealment 
or  secret  profit,  and  nothing  proved  to  have  been  done,  in 
actual,  as  distinguished  from  constructive,  bad  faith  or  fraud, 
and  the  plain  distinction  between  such  a  case  and  the  one 
under  cojisideration  in  reference  to  equitable  relief,  is  clearly 
shown  in  the  section  referred  to  in  2  Pomeroy's  Equity  Juris- 
prudence, section  1077,  and  the  very  numerous  authorities 
cited  in  the  exhaustive  note  to  that  section,  in  the  second  edi- 
tion. The  same  thing  may  be  said  in  reference  to  other  cases 
relied  upon  by  the  defendant;  and  we  think  the  contention  that 
a  person  who,  first  as  a  promoter,  then  as  a  director,  induces  a 
corporation  to  embark  its  capital  in  a  business  in  such  a  way 
that  the  rescission  of  its  purchase  of  property,  essential  to  the 
continued  life  of  the  company,  can  only  be  made  by  the  sac- 
rifice of  such  existence,  can  retain  his  secret  profits  in  the 
transaction,  unless  the  contract  shall  be  rescinded  and  the 
enterprise  abandoned,  is  contrary  to  the  doctrine  of  numer- 
ous ***  cases,  and  without  the  intended  sanction  of  any. 
Such  a  rule  would  permit  retention  of  secret  profits,  and  its 
enforcement  would  turn  the  courts  into  promoters,  not  of  cor- 
porations, but  of  frauds  upon  them,  numerous  enough  as  they 
are, and  needing  no  such  promotion.     "It  is  a  general  rule 
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that  a  party  defrauded  in  a  bargain  may,  on  discovering  the 
fraud,  either  rescind  the  contract  and  demand  back  what  has 
been  received  under  it,  or  he  may  aflBrm  the  bargain,  and  sue 
and  recover  damages  for  the  fraud  ":  Cooley  on  Torts,  589, 
591,  and  cases  cited  in  note  2.  Thus,  if,  after  discovering  a 
shortage  in  goods,  the  price  is  paid,  an  action  lies  for  the 
fraud,  although  the  contract  may  not  be  disaffirmed:  Nati- 
man  v.  Oberle,  90  Mo.  666.  So,  also,  in  case  of  wrong  deal- 
ing by  a  trustee,  the  rule  is,  when  the  facts  come  to  the 
knowledge  of  the  cestui  que  trust,  he  may  either  affirm  or 
repudiate  the  transaction,  and  if  he  does  the  former  he  n:ay 
yet  recover  secret  profits.  Thus,  where  a  partner  sold  his 
own  goods  to  a  partnership  without  the  knowledge  of  his 
associates,  he  was  held  liable  to  account  to  them  for  the 
profits:  Bentley  v.  Craven,  18  Beav.  75;  see,  also,  Kimber  v. 
Barber,  L.  R.  8  Ch.  App.  56;  Getty  v.  Devlin,  54  N.  Y.  412. 

The  same  rule  applies  in  the  law  of  principal  and  agent, 
and  of  attorney  and  client;  indeed,  in  every  case  where  one 
improperly  conducts  himself  to  his  own  advantage  while 
acting  in  any  fiduciary  capacity.  The  language,  therefore, 
cited  from  Mallory  v.  Mallory  Wheeler  Co.,  61  Conn.  135,  and 
the  statement  in  Tryon  v.  White  etc.  Co.,  62  Conn.  173,  that 
*'an  acceptance  of  the  benefits  of  the  transaction  imposes  an 
obligation  to  assume  its  burdens,"  and  the  principles  stated 
in  other  decisions  relied  upon  by  the  defendant,  have  no 
legitimate  application  to  cases  where  a  corporation  seeks  to 
recover  from  a  promoter  or  director  money  had  and  received, 
which  in  equity  and  good  conscience  belonged  to  the  corpo- 
ration. Instead  of  rescinding  the  transaction  of  purchase 
the  corporation,  by  its  suit,  affirms  it,  and  enforces  the  real 
contract  as  made  for  its  benefit,  and  not  the  pretended  con- 
tract, as  simulated,  in  order  to  defraud  it.  In  such  a  case 
the  **®  corporation  recognizes  the  obligation  to  assume  the 
burdens,  and  only  demands  that  it  shall  receive  "the  benefits 
of  the  transaction."  Indeed,  the  principle  of  Murray  v. 
Jennings,  42  Conn.  9,  19  Am.  Rep.  627,  is  decisive  of  this 
whole  matter. 

The  defendant  in  the  principal  case  further  contends  that 
the  Yale  Gas  Stove  Company  does  not  appear  in  court  with 
clean  hands.  It  is  said  the  finding  shows  that  "  the  real 
bargain  between  Foley  and  the  Yale  Gas  Stove  Company  fixed 
the  price  to  be  paid  for  his  patents  at  three  thousand  dollars 
in  cash  and  five  thousand  dollars  in  stock";  but  that  to 
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avoid  the  joint  stock  law,  and  to  defraud  the  public,  a  sham 
contract  was  made;  that  thereafter  a  court  of  equity  should 
leave  them  where  they  have  placed  themselves.  "  With 
what  propriety,"  it  is  asked,  "can  the  court  decree  that  one 
party  shall  give  up  to  the  other  an  illegal  profit,  while  per- 
mitting that  other  to  keep  an  equally  illegal  profit  obtained 
in  the  same  transaction." 

The  maxim  that  "  he  who  comes  into  equity  must  come 
with  clean  hands"  has  no  such  application  as  the  defendant 
seeks  to  give  it.  It  refers  solely  to  willful  misconduct  in  re- 
gard to  the  matter  in  litigation:  Snell's  Equity,  35.  Though 
an  obligation  be  indirectly  connected  with  an  illegal  trans- 
action, it  will  not  thereby  be  barred  from  enforcement  if  the 
plaintifi"  does  not  require  the  aid  of  the  illegal  transaction  to 
make  out  his  case:  Arvistrong  v.  American  Exchange  Banky. 
133  U.  S.  433;  Lewis'  Appeal,  67  Pa.  St.  153,  166;  Woodward 
V.  Woodward,  41  N.  J.  Eq.  224;  Pittsburg  Mining  Co.  v» 
Spooner,  74  Wis.  307;  17  Am.  St.  Rep.  149. 

Finally,  the  suit  was  properly  brought  by  the  corporation, 
instead  of  by  its  stockholders.  The  question  arose  in  Nem 
Sombrero  Phosphate  Co.  v.  Erlanger,  5  Ch.  Div.  122,  and 
James,  L.  J.,  said:  "  Tiie  company  represent  the  contracts  of 
yesterday  as  of  to-day,  as  they  will  the  contracts  of  to-mor- 
row or  the  next  day,  or  next  year.  Tliey  represent  the  con- 
tracts which  were  made  by  tlie  company;  they  are  liable 
upon  the  contracts,  and  they  have  every  right  in  respect  of 
those  contracts  which  an  individual  being  would  have  if  he 
had  the  like  case,  or  was  under  the  like  liability.  Therefore 
I  am  of  the  opinion  that  the  company  not  only  can  sue,  but 
•••  that  the  company  was  the  only  proper  plaintifi"  that  could 
sue  upon  the  case  made  by  this  bill ":  See,  also,  1  Morawetz 
on  Corporations,  sec.  546;  3  Pomeroy's  Equity  Jurisprudence, 
sees.  1094,  1096,  and  the  numerous  cases  therein  cited.  In- 
deed, no  contention  upon  this  point  was  made. 

In  reference  to  the  suit  of  Wilcox  v.  Foley,  the  contract 
between  them  was  manifestly  opposed  to  public  policy,  Uy 
good  morals;  it  is  illegal,  and  cannot  be  enforced.  If  any 
one  has  a  cause  of  action  against  Foley,  not  upon  the  con- 
tract, but  by  reason  of  the  transaction  to  which  it  led,  it  i» 
the  corporation,  and  not  Wilcox. 

The  superior  court  is  advised  that  judgment  be  rendered 
for  the  plaintiff  in  Yale  Oat  Stove  Co.  v.  Wilcox,  to  recover 
three  thousand  dollars,  with  interest  oo  five  hundred  dollars- 
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of  said  sum,  from  October  9,  1890,  to  the  date  of  said  judg- 
ment, and  interest  on  the  balance  of  two  thousand  five  hun- 
dred dollars,  from  December  1,  1890,  with  costs.  And  in  the 
case  of  Wilcox  v.  Foley,  that  judgment  be  rendered  for  the 
defendant. 

In  this  opinion  the  other  judges  concurred. 


Corporations— Sales  of  Property  to  bt  Promoters— Secret  Prof- 
its.— If  promoters  of  a  corporation  have  obtained  an  option  for  the  pur- 
chase of  property  at  a  certain  price,  and  have  proceeded  to  form  a  corporation, 
representing  to  persons  whom  they  induced  to  subscribe  for  its  stock  that 
such  option  would  cost  a  larger  price  than  they  have  agreed  to  pay,  and  i^ 
after  procuring  such  subscription,  they  purchase  the  property  at  the  smaller 
price,  and  charge  the  corporation  the  higher,  it  may  sustain  an  action 
against  them,  and  recover  the  difference  between  the  two  prices:  Pittsburg 
Min.  Co.  v.  Spooner,  74  Wis.  307;  17  Am.  St.  Rep.  149,  and  extended  note  at 
pages  1G5-167. 

Corporations — Promoters. — Dealikos  between  Must  be  Pair  avd 
Open:  See  Bosher  v.  Richmond  etc.  Land  Co.,  89  Va.  455;  37  Am.  St.  Rep. 
879,  and  note,  and  Brewster  v.  hatch,  122  N.  Y.  349;  19  Am.  St.  Rep.  498. 

Corporations — Promoters  Defined. — A  promoter  is  one  who  brings 
about  the  incorporation  and  organization  of  a  corporation:  Bosher  T.  Bich- 
mond  etc.  Land  Co..  89  Va.  455;  37  Am.  St.  Rep.  879. 

Brokers — Secret  Profits. — Where  an  agent,  with  authority  in  writing 
to  sell  land  for  a  certain  price,  agrees  with  a  third  person  to  sell  it  to  him 
for  a  greatly  enhanced  price,  but  concealing  this  fact  from  his  principal, 
obtains  the  latter's  title  for  the  price  for  which  he  agreed  to  sell  for  him, 
and  then  sells  to  the  third  party  for  the  price  agreed  upon  between  them, 
he  is  liable  to  his  principal  for  the  difference  in  price  between  the  amount 
paid  him  for  his  title  and  the  amount  for  which  the  sale  was  made:  Kramer 
▼.  Winslow,  130  Pa.  St.  484;  17  Am.  St.  Rep.  782. 


Mullen   v.  Keed. 

[64  CoNNECTictrr,  240.] 

Insxtrance — Benefit  Association— Law  of  Place. — A  contract  of  insur- 
ance in  a  benefit  association  should  be  construed  and  interpreted  ac- 
cording to  the  laws  of  the  state  where  the  contract  was  made  and  was 
to  be  performed. 

Benefit  Association — Contract  of  Insurance  in,  How  Construed. — 
A  contract  of  insurance  in  a  benefit  association  ais  shown  by  its  certifi> 
cate  of  membership  should  be  construed  in  accordance  with  what  ap* 
pears  to  have  been  the  actual  intent  of  the  parties  as  gathered  from 
the  language  of  the  certificate  when  read  in  the  light  of  the  circum- 
stances under  which  it  issued. 

Benefit  Association — Construction  of  Term,  "  Heirs  at  Law." — The 
term  *'  heirs  at  law  "  in  the  certificate  of  membership  of  a  benefit  as- 
sociation should  not  be  construed  in  its  strict,  primary,  and  technical 
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sense  where  it  is  apparent  from  the  language  nsed  that  the  parties  in> 
tended  it  to  have  a  more  comprehensive  and  popular  meaning. 

Tkbh  "Hkirs  at  Law"  Constrhed  —  Includks  Widow. — Where  per- 
sonal property  is  disposed  of  by  aa  instrument  the  term  "heirs  at 
law"  means  those  persons  who  are  entitled  to  take  under  the  statute  of 
distribution,  unless  there  is  something  in  the  context  to  indicate  a  con- 
trary  intention.  They  take  in  the  same  manner  and  in  the  same  pro- 
portions as  if  the  property  had  come  to  them  as  intestate  estate,  unless 
a  contrary  intention  appears.     The  term  includes  a  widow. 

BsMEFiT  Association — Law  oj  Place — Widow's  Rigut — •' Heirs  at 
Law." — Where  a  husband  is  insured  in  a  benefit  association  organized 
/under  the  laws  of  Massachusetts,  in  which  state  the  contract  is  made 
and  is  to  be  performed,  and  the  association,  in  its  certificate  of  mem- 
bership, agrees  "to  pay  to  the  heirs  at  law  of  said  member"  a  sum  of 
money  in  sixty  days  after  proof  of  his  death,  and  the  husband  dies 
domiciled  in  Connecticut  leaving  a  widow  and  one  child,  a  minor, 
and  the  association  pays  the  amount  due,  five  thousand  dollars,  to 
the  guardian  of  such  child,  and  the  widow  brings  an  action  against 
the  guardian  to  recover  a  portion  of  the  money  so  paid,  the  contract 
should  be  construed  according  to  the  laws  of  Massachusetts;  the  widow 
is  an  "heir  at  law"  within  the  meaning  of  that  term  as  osed  in  the 
certificate  of  membership,  and  she  is  entitled  to  one-third  of  the  insur- 
ance money  under  the  certificate,  that  being  the  share  of  the  money 
that  she  would  take  under  the  laws  of  that  state. 

Benefit  Association — Beneficiaries. — The  money  due  upon  the  certifi- 
cate of  a  member  of  a  benefit  association  at  the  time  of  his  death 
forms  no  part  of  his  estate,  but  belongs  to  the  beneficiaries. 

Stipdlation— Record— Appeal — Questions  not  Reviewable,  When. — A 
written  stipulation,  signed  by  the  counsel  for  both  parties,  that  the 
appellee  may  raise  and  argue  questions  of  law  in  the  supreme  court, 
,and  filed  after  the  other  party  has  taken  an  appeal,  is  no  part  of  the 
record,  although  printed  with  it;  and  the  appellate  court  will  not  con- 
sider such  questions,  particularly  where  it  does  not  appear  of  record 
that  they  were  raised  ia  the  trial  court,  and  decided  adversely  to  the 
appellee. 

Action  by  the  widow  of  Joseph  Mullen,  to  recover  a  portion 
of  the  insurance  money  paid  over  by  the  association  of  which 
he  was  a  member. 

Joel  II.  Reed,  for  the  appellant. 

William  A.  King^  for  the  appellee. 

•*•  Torrance,  J.  In  July,  1891,  Joseph  Mullen,  domi- 
ciled in  the  town  of  Stafford,  in  this  state,  died  intestate, 
leaving  the  phiintiff  as  his  widow  and  one  minor  child.  The 
plaintiff  and  the  deceased  intermarried  prior  to  1877,  and 
said  child  is  the  issue  of  the  marriage. 

At  the  tin)e  of  his  death  Joseph  Mullen  was  a  member  of 
"The  Bay  State  Beneficiary  Association"  of  Westfield,  Massa- 
chusetts, a  corporation  organized  under  the  laws  of  that  stale. 


176  Mullen  v.  Reed.  [Connw 

**  for  the  purpose  of  providing  benefit  and  protection  to  its 
members  and  their  families."  He  became  a  member  thereof 
in  1882,  while  domiciled  in  the  state  of  Massachusetts,  where 
he  and  his  family  continued  to  reside  for  some  years  after- 
wards. By  the  certificate  of  membership  issued  ***  to  him 
by  said  association  he  was  constituted  a  member  thereof; 
and  in  said  certificate  the  association  agreed  "  to  pay  to  the 
'heirs  at  law'  of  said  member,  in  sixty  days  after  due  proof 
of  the  death  of  said  member,  a  sum  equal  to  the  amount 
received  from  one  death  assessment,  but  not  to  exceed  five 
tliousand  dollars." 

Within  sixty  days  after  his  death  said  association  paid  to 
the  defendant  Reed,  as  the  guardian  of  said  minor  child,  the 
sum  of  five  thousand  dollars  in  full  of  the  amount  due  under 
said  certificate,  and  he  now  holds  the  same  as  such  guardian. 
The  present  action  was  brought  by  the  plaintiff,  the  widow 
of  Joseph  Mullen,  against  said  guardian  to  recover  a  portion 
of  said  insurance  money. 

The  defendant  Reed  demurred  to  the  complaint  because  it 
did  not  appear  therein  "  that  the  plaintiff  is  an  heir  at  law 
of  the  said  Joseph  Mullen,  or  that  she  is  entitled  to  any  part 
of  said  insurance  money." 

The  court  overruled  the  demurrer,  and  subsequently,  after 
the  administrator  of  Joseph  Mullen  had  been  cited  in  as  a 
party,  and,  "  after  a  full  hearing,"  no  answer  having  been  filed 
in  the  case,  rendered  judgment  that  the  widow  recover  of  the 
defendant  Reed  one-third  of  the  insurance  money  together 
with  costs  of  suit. 

From  that  judgment  Reed,  as  guardian  of  the  child,  took 
the  present  appeal,  alleging  as  reasons  of  appeal  that  the 
court  erred  in  overruling  the  demurrer,  and  in  deciding  that 
the  plaintiff  was  entitled  to  one-third  of  the  money.  It  does 
not  appear  that  the  administrator  makes  any  claim  to  the 
insurance  money  or  any  part  thereof,  or  that  he  took  any 
part  in  this  suit.  There  is  really  but  one  question  before  us 
upon  this  appeal,  and  that  is  whether  the  widow  is  entitled 
to  one-third  of  the  insurance  money. 

By  a  written  agreement  signed  by  the  counsel  for  both 
parties,  filed  in  the  court  below  after  the  present  appeal  was 
taken  and  printed  with  the  record,  the  plaintiff  attempts  ta 
bring  up  the  question  whether  the  widow  is  or  is  not  entitled 
to  one-half  rather  than  one-third  of  the  insurance  money,  if 
she  is  entitled  to  any;  but  this  agreement  is  no  part  of  th& 
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**''  record  in  any  proper  sense,  and  it  nowhere  appears  upon 
the  record,  as  required  by  the  statute  (sec.  1135)  that  this 
question  was  raised  on  the  trial  below  and  decided  adversely 
to  the  plaintiff.  That  question  is,  therefore,  not  properly  be- 
fore us,  and  for  this  reason  we  decline  to  consider  it. 

The  question,  then,  is  whether  the  widow  is  entitled  to 
one-third  of  the  insurance  money;  and  its  solution  depends 
upon  the  construction  of  the  words  "  heirs  at  law"  contained 
in  the  certificate  of  membership  under  which  the  money  was 
paid  over  to  the  guardian  of  the  minor  child. 

What  do  these  words  "  heirs  at  law"  mean  in  this  certifi- 
cate? Do  they  include  or  exclude  the  widow?  Under  these 
words  the  guardian  claims  the  entire  sum  for  the  minor 
child,  and  the  widow  claims  a  share  of  it  under  the  same 
words. 

The  question,  of  course,  is.  What  was  intended  by  these 
words  at  the  time  they  were  put  into  this  certificate?  and  this 
is  to  be  ascertained  from  the  words  used  to  express  the  inten- 
tion, when  read  in  the  light  of  all  the  circumstances  under 
which  they  were  used.  In  ascertaining  their  meaning  it 
must  be  borne  in  mind  that  the  contract  embodied  in  the 
certificate  was  made  in  Massachusetts,  by  parties  domiciled 
or  located  there;  that  it  was  undoubtedly  made  with  refer- 
ence to  the  law  of  that  state  alone;  and  that  both  by  its  terms 
and  by  the  understanding  of  the  parties  it  was  to  be  per- 
formed there.  This  being  so,  the  general  rule  is  that  it 
should  be  construed  and  interpreted  according  to  the  laws  of 
that  state:  Smith  v.  Mead,  3  Conn.  253;  8  Am.  Dec.  183; 
Philadelphia  Loan  Co.  v.  TowneVy  13  Conn.  249;  Koster  v. 
Merriit,  32  Conn.  246.  "  For  purposes  of  construction,  it  is 
always  legitimate  to  consider  the  time  when,  and  the  cir- 
cumstances in  which,  the  will  was  made,  and  we  think  the 
law  under  which  it  was  made  is  one  of  those  circumstances": 
Staigg  v.  Atkinson,  144  Mass.  564.  This  principle  is,  we 
think,  equally  applicable  to  an  instrument  like  this  certifi- 
cate. 

We  therefore  think  the  words  "heirs  at  law"  in  this 
instrument  ought  to  be  construed  by  us  as  they  would  be  by 
the. courts  of  Massachusetts,  if  this  certificate  was  before 
them  for  construction  upon  this  point;  and  as  we  understand 
•**  the  matter,  the  courts  of  that  state,  in  cases  where  the 
words  *' heirs  at  law"  are  used  in  an  instrument  disposing 
of  personal  property  alone,  have  quite  uniformly  construed 
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them  as  meaning  those  persons  who  are  entitled  to  take  un- 
der the  statute  of  distributions,  unless  there  is  something 
in  the  context  to  indicate  a  contrary  intention:  Houghton 
V.  Kendall,  7  Allen,  72;  Sweet  v.  Dutton,  109  Mass.  589;  12 
Am.  Rep.  744;  White  v.  Stanfield,  146  Mass.  424;  Keiidall 
V.  Gleason,  152  Mass.  457.  And  not  only  this,  but  the 
courts  of  that  state  have  held  that  the  words  "heirs  at 
law,"  when  used  in  such  an  instrument,  indicated  an  intent 
that  such  persons  are  to  take  in  the  same  manner  and  in 
the  same  proportions  as  if  the  property  had  come  to  them  as 
intestate  estate,  unless  a  contrary  intention  appears.  Thus, 
in  Houghton  v.  Kendall,  7  Allen,  72,  the  court  says: 

'*In  this  commonwealth  we  find  no  authority  which  would 
conflict  with  the  adoption  of  the  construction  which  seems  to 
us  reasonable,  that  when  the  word  '  heirs '  is  used  in  the  gift 
of  personalty,  it  should  primarily  be  held  to  refer  to  those 
who  would  be  entitled  to  take  under  the  statute  of  distribu- 
tions, and  to  indicate  that  they  should  take  in  the  same  man- 
ner and  in  the  same  proportions  as  if  it  had  come  to  them 
as  intestate  estate  of  the  person  whose  '  heirs '  they  are 
called  ":  See,  also,  Bassett  v.  Granger,  100  Mass.  348;  Rand 
V.  Sanger,  115  Mass.  124. 

The  rules  of  construction  thus  applied  in  that  state  in  the 
cases  cited  do  not  probably  differ  materially,  if  at  all,  from 
those  that  would  be  applied  under  similar  circumstances  by 
the  courts  of  this  state.  In  both,  the  principal  object  is  to 
ascertain  the  intention  of  the  parties  from  the  words  used  to 
express  it;  in  both,  the  word  "heirs"  will  be  given  its  strict, 
primary,  technical  meaning,  if  such  appears  to  have  been  the 
intention  of  the  parties;  and  in  both  it  will  be  given  its 
more  comprehensive  and  popular  meaning  if  it  appears  to 
have  been  used  in  that  sense:  Sweet  v.  Dutton,  109  Mass. 
589;    12  Am.  Rep.  744;  Leake  v.   Watson,  60  Conn.  498-506. 

Under  the  laws  of  Massachusetts,  at  the  time  when  this 
certificate  was  issued,  if  an  intestate  left  a  widow  and  issue, 
***  the  widow  was  entitled  to  one-third  of  the  residue  of  the 
personal  property;  if  he  left  a  widow  and  no  issue  the  widow 
took  the  whole  residue  of  personalty  to  the  amount  of  five 
thousand  dollars,  and  one-half  of  the  excess  of  the  resjdue 
of  such  property  above  ten  thousand  dollars:  Mass.  Pub. 
Stats.  1882,  c.  135,  sec.  3,  p.  770.  If,  then,  this  certificate  is 
to  be  construed  as  the  courts  of  Massachusetts  would  proba- 
bly construe  it,  and  we  think  it  should  be,  it  follows  that  the 
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words  "heirs  at  law"  must  be  held  to  include  the  widow; 
and  that  she  is  entitled  to  one-third  of  the  insurance  money 
under  the  certificate,  because  that  is  the  share  of  this  money 
«he  would  take  under  the  laws  of  that  state. 

The  result  thus  reached  is  also,  we  think,  in  accordance 
with  the  actual  intent  of  Joseph  Mullen,  so  far  as  the  same 
can  be  ascertained  from  the  certificate  read  in  the  light  of 
the  circumstances  under  which  it  was  made,  as  they  appear 
of  record,  and  without  reference  to  the  rule  we  have  been 
considering.  The  certificate  is  in  the  nature  of  a  contract 
of  insurance.  The  money  to  become  due  on  it,  under  the 
laws  of  Massachusetts  (Supp.  to  the  Pub.  Stats.,  sec.  15,  p. 
811),  as  appears  of  record,  could  not  be  taken  by  creditors, 
and  it  is  fair  to  presume  that  this  was  known  to  the  deceased 
at  the  time  the  certificate  was  issued.  If  so,  there  would  be 
the  further  presumption  that  he  thus  intended  to  create  a 
fund  for  the  benefit  of  his  family  primarily,  and  not  for  the 
benefit  of  his  creditors  or  his  estate;  a  fund  that  would  go 
to  the  members  of  that  family  living  at  the  time  of  his  death, 
not  as  a  part  of  his  estate,  but  directly  by  force  of  the  cer- 
tificate. 

He  designated  the  class  who  were  to  take  as  beneficiaries, 
by  the  words  "  heirs  at  law  ";  and  it  is  a  fair  presumption 
that  he  used  those  words  for  this  purpose,  in  view  of  the  uni- 
form meaning  which  had  been  given  to  them  in  instruments 
of  a  nature  similar  to  this  certificate,  by  the  courts  of  Massa- 
chusetts. In  short,  from  the  certificate  itself,  read  in  the 
light  of  the  circumstances  under  which  it  was  made,  we 
think  it  is  fair  to  conclude  that  Joseph  Mullen  used  the  **• 
words  "heirs  at  law"  in  their  popular  sense,  as  meaning 
those  persons  who  would  take  his  intestate  personal  property 
under  the  statute  of  distributions  of  the  state  of  Massachu- 
setts, and  that  under  them,consequently,  he  meant  to  include 
his  widow. 

The  money  due  upon  the  certificate  at  the  time  of  his 
death  formed  no  part  of  his  estate,  but  belonged  to  the  bene- 
ficiaries. It  nowhere  appears  that  the  deceased  had  the 
power  to  substitute  other  beneficiaries  in  place  of  the  class 
first  designated;  and  if  he  had,  it  is  quite  certain  that  he 
never  exercised  it.  This  certificate,  then,  was  in  effect  a 
valid  agreement,  on  the  part  of  the  association,  to  pay  the 
money  to  become  due  under  its  provisions  to  the  beneficiaries 
designated   therein.      When   due   the   money   certainly  be- 
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longed  to  them,  and  not  to  the  estate  of  the  deceased:  Con- 
'ucticut  Mut.  Life  Ins.  Co.  v.  Burroughs,  34  Conn.  305;  91 
Am.  Dec.  725;  Continental  Life.  Ins.  Co.  v.  Palmer,  42  Conn^ 
60;  19  Am.  Rep.  530;  Northwestern  Masonic  Aid  Asm.  ▼► 
Jones,  154  Pa.  St.  99;  35  Am.  St  Rep.  810. 

There  is  no  error  apparent  upon  tlie  record. 

In  this  opinion  the  other  judges  concurred. 

Insttrancs  Contract — Law  of  Place. — When  a  member  of  a  benefit 
■ociety  organized  under  the  laws  of  one  state,  and  domiciled  therein,  receives 
its  certificate  of  membership  providing  that  his  devisees,  or  in  case  of  no 
will,  his  heirs,  are  to  receive  a  designated  sum  at  his  death,  and  then  dies 
while  domiciled  in  another  state,  with  a  will,  the  fund  to  which  his  heirs 
are  entitled  must  be  distributed  to  them  according  to  the  intestate  laws 
of  the  latter  state  unaflFected  by  the  laws  of  the  state  of  the  society's  dom- 
icile: Northwestern  etc.  Aid  Assn.  v.  Jones,  154  Pa.  St.  99;  35  Am.  St.  Rep. 
810.  To  the  same  eflfect  see  Curnow  v.  Phoenix  Ins.  Co.,  37  S.  C.  406;  34 
Am.  St.  Rep.  766,  and  note.  See  the  extended  note  to  i^oref  v.  Buckeye  State 
Ins.  Co.,  99  Am.  Dec.  668. 

Insurance — Construction  of  Contract — Intent. — Contracts  of  insur- 
ance must  have  effect  like  other  written  contracts.  The  intent  of  the  partie* 
must  govern,  and,  when  the  language  is  plain,  such  intent  must  be  gathered 
from  the  language:  Weidert  v.  State  Ins.  Co.,  19  Or.  261;  20  Am.  St.  Rep 
809,  and  note;  Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132;  19  Am.  St.  Rep. 
77;  Senshawv.  Missouri  etc.  Ins.  Co.,  103  Mo.  595;  23  Am.  St.  Rep.  904. 
Straus  V.  Imperial  etc.  Ins.  Co.,  94  Mo.  182;  4  Am.  St.  Rep.  368,  and  note;. 

Insurance — Benefit  Societies — Interest  of  Insured  in  Fund. — Tha 
insured  member  of  a  benefit  society  has  no  interest  in  the  fund.  He  simply 
has  a  power  of  appointment,  which,  if  not  exercised,  becomes  inoperative, 
and  in  no  event  does  the  insurance  money  become  assets  of  the  insurer's 
estate:  Sollins  ▼.  McHatton,  16  Col.  203;  25  Am.  St.  Rep.  260,  and  note. 

"Heirs  at  Law"  Defined. — Heirs  are  the  persons  in  whom  real  estate 
▼ests  by  operation  of  law  on  the  death  of  the  one  who  was  last  seised.  Or- 
dinarily the  statute  of  distributions  designates  who  are  entitled  to  the 
character  of  heirs  as  well  as  the  shares  to  be  enjoyed  by  them:  Dukes  v. 
Faulk,  37  S.  C.  255;  34  Am.  St  Rep.  745,  and  note.  See  a  full  discussion 
of  this  subject  in  the  extended  note  to  In  re  Ingram,  12  Am.  St  Rep.  81. 
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Promise — Statute  ov  Frauds. — If  the  inducement  for  a  promise  for  the 
performance  of  an  act  is  a  benefit  to  the  promisor  which  he  did  not  be« 
fore  or  would  not  otherwise  enjoy,  and  the  act  is  done  npon  his  request 
and  credit,  such  promise  is  an  original  undertaking,  and  not  within  tha 
statute  of  frauds. 

■Contract  o»  Indemnity — Statute  oy  Frauds. — A  special  promise  made 
by  one  person  to  another  that  he  will  see  him  "all  right  "if  he  will 
sign  the  bond  of  a  third  person,  in  order  to  enable  the  latter  to  obtain 
a  license  to  sell  intoxicating  liquors,  and  when  the  promisor  gives  aa  • 
reason  for  not  signing  the  bond  himself  that  he  intends  to  go  into  tha 
liquor  business  with  such  third  person,  is  not  within  the  statute  of 
frauds. 

Promise  of  Indemnity — VAMDrry  o». — A  promise  of  indemnity  for  the 
performance  of  an  act  not  illegal,  immoral,  or  against  public  policy,  ia 
valid. 

Action  to  recover  the  amount  of  a  liquor  license  bond  paid 
by  the  plaintiff. 

Noble  E.  Pierce^  for  the  plaintiff. 

Marcus  H.  Holcomb  and  John  J.  Jennings,  for  the  defend- 
ant. 

■'*  Fenn,  J.  The  court  of  common  pleas  for  Hartford 
<50unty,  at  the  request  of  the  plaintiff  and  of  the  defendant 
Delaney,  reserved  for  our  advice  the  question  as  to  the  proper 
'*•  judgment  to  be  rendered,  as  to  said  Delaney,  upon  the 
following  facts  found  by  said  court;  the  other  defendant, 
McGee,  having  suffered  a  default. 

"On  the  tenth  day  of  November,  1890,  William  McGee  of 
Bristol,  in  said  county,  defendant,  as  principal,  and  the  plain- 
tiff as  surety,  signed  a  license  bond  for  three  hundred  dollars 
to  the  treasurer  of  said  county. 

"  The  plaintiff  executed  said  bond  at  the  request  of  the 
defendant  Delaney,  who  said  to  the  plaintiff,  as  an  induce- 
ment to  execute  said  bond, '  I  will  see  you  all  right,*  and  also 
told  the  plaintiff  that  he,  Delaney,  intended  to  go  into  the 
liquor  business  with  said  McGee,  and  gave  this  as  the  reason 
nrhy  he  did  not  wish  to  sign  said  bond. 

"Upon  the  filing  of  said  bond  with  the  county  commis- 
sioners, and  on  the  tenth  day  of  November,  1890,  a  license 
was  issued  by  them  to  said  McGee,  to  sell  spirituous  and  in- 
toxicating liquors  in  said  Bristol,  and  McGee  immediately 
commenced  and  carried  on  said  business  in  said  town  until 
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the  fifteenth  day  of  June,  1891,  when  said  license  was  re» 
voked  by  said  commissioners,  the  said  McGee  having  been 
legally  convicted  of  a  violation  of  the  laws  relating  to  intox- 
icating  liquors,  and  said  bond  having  been  thereby  forfeited^ 
on  the  demand  of  the  county  treasurer,  the  plaintiflf,  on  the 
sixteenth  day  of  October,  1891,  paid  the  amount  of  said  bond, 
the  said  McGee  having  failed  to  pay  the  same. 

"About  a  month  or  six  weeks  after  said  McGee  began  th» 
business  of  selling  spirituous  and  intoxicating  liquors  as  afore- 
said Delaney  became  a  partner  in  said  business  with  said 
McGee,  and  said  business  was  carried  on  for  their  joint  bene- 
fit under  the  license  to  McGee  alone;  but  said  Delaney  had 
withdrawn  from  the  partnership  about  two  months  before  the 
conviction  of  said  McGee  as  aforesaid. 

"Neither  McGee  nor  Delaney  has  repaid  to  plaintifi"  any 
part  of  the  amount  of  said  bond  so  paid  by  the  plaintiff  tO' 
the  county  treasurer  as  aforesaid." 

The  defendant  Delaney  claims  that  the  complaint  was  de- 
fective, and  that  one  or  more  of  the  several  demurrers  filed 
should  have  been  sustained.  We  judge  by  the  language  used 
*'**  in  the  reservation  that  this  claim  was  waived  in  the  court 
below,  and  no  such  question  reserved.  If,  however,  we  are 
mistaken  in  this,  we  think  the  court  below  committed  no 
error  in  overruling  such  demurrers;  certainly  none  which 
injuriously  affected  the  defendant,  so  that  they  should  now 
be  considered:  Vail  v.  Hammond,  60  Conn.  378;  25  Am.  St. 
Rep.  330. 

The  defendant  also  claims  that  the  finding  fails  to  support 
the  complaint,  to  demonstrate  which  his  counsel,  in  their 
brief,  have  made  use  of  the  "deadly  parallel  columns,"  with- 
out, however,  satisfying  us  that  the  contention  is  correct. 
Doubtless  the  language  of  the  finding  was  not  copied  from 
the  complaint,  but  there  are  no  wider  differences  than  are 
justified  by  the  rules  under  the  Practice  Act,  58  Conn.  564, 
rule  3,  that  "acts  and  contracts  may  be  stated  according  to 
their  legal  effect,"  and  that  "immaterial  variances  shall  be 
Tirholly  disregarded." 

The  main  inquiry  upon  the  facts  found  is  whether  the 
contract  therein  stated  is  within  the  statute  of  frauds.  Tlie 
law  upon  this  subject,  namely,  whether  contracts  of  indem- 
nity are  special  promises  to  answer  for  the  default  or  mis- 
carriage of  another,  or  are  original  undertakings,  has  beeni 
correctly  said  (8  Am.  &  Eng.  Ency. of  Law,  673)  to  be  "in  & 


April,  1894.J  Smith  v.  Delaney.  183 

state  of  hopeless  confusion,  arising  almost  wholly  from  tho 
different  views  taken  of  the  scope  of  the  statute.  Where 
Thomas  v.  Cook,  8  Barn.  &  C.  728,  is  law,  and  the  statute  ia 
confined  to  contracts  of  suretyship,  results  are  reached  en« 
tirely  different  from  those  obtained  where  Green  v.  Cresswellt 
10  Ad.  &  E.  453,  is  followed,  and  contracts  of  indemnity 
are  included  in  its  scope." 

In  favor  of  the  view  of  Green  v.  Cresswell,  10  Ad.  &  E.  453, 
that  contracts  of  indemnity  are  within  the  statute,  the  case 
of  Nugent  v.  Wolfe,  111  Pa.  St.  471,  56  Am.  Rep.  291,  cited 
by  the  defendant;  and  in  favor  of  the  opposite  view,  held  in 
Thomas  v.  Cook,  8  Barn.  &  C.  728,  the  case  of  Davis  v.  Patrick^ 
141  U.  S.  487,  cited  by  the  plaintiff,  may  be  regarded  as 
among  the  leading  authorities.  Doubtless,  in  England,  the 
later  case  of  Green  v.  Cresswell,  10  Ad.  &  E.  453,  has  been 
practically  overruled,  and  the  authority  of  Thomas  v.  Cook^ 
8  Barn.  &  C.  728,  fully  restored:  Wildes  v.  Dudlaw,  L.  R.  19 
Eq.  198;  Yorkshire  «**  Ry.  Wagon  Co.  v.  Madure,  L.  R.  19  Ch. 
Div.  478.  Thomas  v.  Cook,  8  Barn.  &  C.  728  is  also  followed 
in  a  mnjority  of  the  American  states:  Browne's  Statute  of 
Frauds,  sec.  161  c. 

But  it  is  unnecessary  to  examine  the  authorities  elsewhere, 
more  at  large,  because  the  question  is  not  now  a  new  one  in 
our  own  jurisdiction.  The  cases  of  Stocking  v.  Sage,  1  Conn. 
619;  Marcy  v.  Crawford,  16  Conn.  549;  41  Am.  Dec.  158; 
Reed  v.  Holcomh,  31  Conn.  360,  and  ClemenVs  Appeal,  52 
Conn.  464,  all  bear  more  or  less  directly  upon  the  question 
before  us;  and  although  Reed  v.  Hdlcomb,  31  Conn.  360,  and 
ClemenVs  Appeal,  52  Conn.  464,  have  been  thought  by  vari- 
ous courts  and  text-writers  to  be  somewhat  in  conflict,  we 
do  not  so  think,  but  that,  from  a  fair  examination  of  both, 
the  true  rule,  to  which  both  are  consistent,  may  be  discov- 
ered. In  Reed  v,  Holcomh,  31  Conn.  360,  where  the  plaintiff 
indorsed  a  note  of  a  third  party,  at  the  request  of  the  defend- 
ant, and  upon  his  oral  promise  to  see  it  paid,  and  to  save  him 
harmless  if  it  was  not  paid  by  the  makers,  it  was  held  that 
the  statute  of  frauds  did  not  apply  to  the  case.  In  Clement's 
Appeal,  62  Conn.  464,  in  which  no  reference  was  made,  either 
by  counsel  on  either  side  or  by  the  court,  to  Reed  v.  Holcomh, 
81  Conn.  360,  Brainerd  indorsed  notes  for  Goodwin,  at  the 
request  of  his  father,  and  on  the  father's  oral  promise  to  save 
him  harmless.  It  was  held  that  this  promise  was  void  under 
the  statute  of  frauds,  because  not  in  writing.     The  distinction 
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between  the  two  cases  was  the  principle  on  which  Reed  v. 
Holcomh,  31  Conn.  360,  was  expressly  stated  to  rest.  In 
ClemenVs  Appeal,  52  Conn.  464,  although  the  promisor  was 
the  father  of  the  maker  of  the  notes,  and,  as  such,  actuated 
by  parental  affection,  he  had  no  legal  or  pecuniary  interest 
whatever,  so  far  as  the  record  disclosed  in  the  transaction. 
In  Reed  v.  Holcomb,  31  Conn.  360,  the  transaction  was  for  the 
benefit  of  the  defendant.  Without  consulting  the  plaintiff 
he  had  taken  the  note  of  a  firm  indebted  to  him,  payable  to 
the  order  of  the  plaintifi',  doing  so  for  the  purpose  of  getting 
the  plaintifTs  indorsement,  that  he  might  get  the  note  dis- 
counted at  the  bank.  The  two  cases  are  therefore  in  harmony, 
for  the  reason  that  Reed  v.  Holcomh,  31  Conn.  360,  is  not,  as 
has  sometimes  been  supposed,  an  authority  for  the  unquali- 
fied doctrine  of  Thomas  v.  Cook,  8  Barn.  &  C.  728,  that  a  con- 
tract of  suretyship  is  but  a  contract  *'*  of  indemnity,  is  not 
within  the  statute;  but  only  for  the  more  limited  doctrine 
recognized  elsewhere  in  most  jurisdictions  where  Thomas  v. 
Cook,  8  Barn.  &  C.  728,  is  not  followed,  and  consistent  with 
even  Green  v.  Cresswell,  10  Ad.  &  E.  453,  that  where  the 
inducement  is  a  benefit  to  the  promisor  which  he  did  not 
before,  or  would  not  otherwise,  enjoy,  and  the  act  is  done  upon 
his  request  and  credit,  such  promise  is  an  original  undertak- 
ing, and  not  within  the  statute. 

The  earlier  Connecticut  cases  which  we  have  cited  are  in 
accordance  with  this  doctrine.  The  case  of  Dillaby  v.  Wil- 
cox, 60  Conn.  71,  25  Am.  St.  Rep.  299,  and  the  earlier  cases 
therein  referred  to,  somewhat  relied  upon  by  the  defendant, 
are  not  in  point;  but,  so  far  as  they  incidentally  bear  upon 
the  question  at  all,  they  illustrate  and  affirm  the  distinction 
here  made,  since  they  establish  the  rule  that  even  what  is  in 
form  a  new  parol  promise  to  pay  the  already  existing  debt  of 
another,  may  be  valid,  as  an  original  obligation  on  the  part 
of  the  promisor,  if  based  upon  a  transfer  of  value  "  the  meas- 
ure of  which  is,  by  the  agreement  of  the  parties,  the  defend- 
ant's payment  of  the  third  party's  debt":  Dillaby  v.  Wilcox, 
60  Conn.  80;  25  Am.  St.  Rep.  299,  quoting  and  approving 
Browne's  Statute  of  Frauds,  sec.  214  «. 

,  Applying  this  established  rule  of  our  law  to  the  case  before 
us,  we  think  the  defendant  is  not  entitled  to  avail  himself  of 
the  statute  of  frauds.  The  bond  was  executed  by  the  plain- 
tiff at  the  request  of  the  defendant,  and  presumably  entirely 
upon  his  credit.     At  any  rate,  the  only  inducement  given  in 
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the  finding  was  the  defendant's  statement,  "I  will  see  you 
all  right."  He  told  the  plaintiff  that  he,  the  defendant, 
intended  to  go  into  tlie  liquor  business  with  McGee,  and 
■when  the  finding  adds  that  "he  give  this  as  the  reason  why 
he  did  not  wish  to  sign  the  bond,"  it  is  of  course  equivalent 
to  saying  that  he  gave  it  as  the  reason  why  he  did  wish  the 
plaintiff  to  sign  it  in  his  place,  namely,  as  a  surety  upon  a 
bond,  for  a  license  to  be  issued  to  McGee.  The  language 
used  by  this  court  in  Reed  v.  Holcomh,  31  Conn.  360,  thus 
becomes  as  pertinent  to  this  case  as  it  was  to  that.  It  was 
there  said  (p.  363),  referring  to  the  plaintiff's  indorsement  of 
the  third  party's  note:  "  This  in  substance,  we  think,  was  the 
eame  as  "•  if  the  plaintiff  had  indorsed  the  defendant's 
own  note  to  enable  him  to  raise  money  upon  it."  If  that  be 
true,  was  not  the  transaction  stated  in  the  finding  the  same, 
in  substance,  as  if  the  plaintiff  had  signed  the  defendant's 
own  bond,  to  enable  him  to  procure  a  license  and  become  a 
dealer?     It  seetns  to  us  that  there  is  no  distinction. 

But  the  defendant  insists  that  if  this  be  so,  "if"  (we  quote 
from  the  brief)  "from  this  is  to  be  inferred  that  there  was  an 
understanding  known  to  the  plaintiff  that  McGee  and  Deianey 
were  to  form  a  partnership  and  sell  liquors,  under  Mr.  Mc- 
Gee's  license,  and  that  this  intention  and  understanding  was, 
in  any  sense,  a  consideration  and  inducement  for  Delaney's 
promiee  lo  the  plaintiff,  'I  will  see  you  all  right,*  then  said 
consideration  was  illegal;  the  contract  between  the  plaintiff 
and  Deianey  was  founded  upon  a  consideration  which  was 
immoral,  illegal,  contrary  to  public  policy  and  the  prohibi- 
tion of  the  statute,  and  is  void." 

It  surely  needs  no  citation  of  authorities  to  support  the 
position  that  if  this  contract  was  founded  upon  a  considera- 
tion, illegal,  immoral,  or  contrary  to  public  policy,  it  is  void, 
and  cannot  support  an  action.  So,  also,  if  the  contract  con- 
templates acts  against  public  policy,  or  forbidden  by  statute, 
it  is  inoperative.  We  also  concur  fully  with  the  authorities 
cited  by  the  defendant,  all  of  which  are  referred  to  in  11 
'American  and  English  Encyclopedia  of  Law,  page  346,  which 
holds  that  "a  license  granted  to  one  person,  who  forms  a 
partnership  with  an  unlicensed  person,  does  not  authorize 
the  latter  to  make  sales  of  liquor."  But,  conceding  all  this, 
there  is  no  finding  that  Deianey  contemplated  making  sales 
liimself,  and  certainly  there  can  be  no  presumption  that 
Deianey  contemplated,  or  was  understood  by  the  plaintiff  to 
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contemplate,  any  illegal  connection  with  the  proposed  busi- 
ness, if  there  was  a  legal  way  in  which  he  might  be  interested 
in  it.  And  we  think  there  was,  if  he  was  only  a  silent  part- 
ner, taking  no  active  participation,  and  only  concerned  to  the 
extent  of  capital  invested.  On  this  point  we  may  quote 
again  from  one  of  our  own  cases  already  cited,  Marcy  v. 
Crawford,  16  Conn.  549;  41  Am.  Dee.  158.  When  the  same 
claim  that  the  contract  was  illegal  was  made,  this  court,  *" 
by  Hinman,  J.,  said  (p.  553):  "Then  as  to  the  first  error 
assigned,  that  the  county  court  did  not  instruct  the  jury  that 
the  promise  claimed  to  be  proved  by  the  plaintiff  was  an  ille- 
gal promise,  because,  as  the  defendant  insisted,  it  was  a 
promise  made  in  consideration  of  the  commission  of  an  ille- 
gal act.  Now,  there  can  be  no  doubt  that  the  law  will  not 
enforce  a  contract  to  commit  an  illegal  act.  A  promise  to 
commit  a  battery,  to  pull  down  another's  house,  or  to  com- 
mit any  such  willful  trespass  to  another,  is  illegal  and  void. 
But,  merely  because  an  act  proves  to  be  a  trespass,  which 
was  not  originally  supposed  to  be  so,  will  not  render  a  prom- 
ise of  indemnity  for  the  commission  of  it  void."  Again 
(p.  554):  "A  promise  to  indemnify  against  a  trespass  is 
valid,  unless  it  be  shown  that  the  promisee  knew  the  act  to 
be  a  trespass."  We  do  not  think  the  record  before  us  justi- 
fies us  in  finding  that  the  plaintiff  knew,  understood,  or 
believed  that  the  defendant  contemplated  the  performance 
of  any  act  illegal,  immoral,  or  against  public  policy. 

The  court  of  common  pleas  is  advised  to  render  judgment, 
upon  the  facts  found,  in  favor  of  the  plaintiff,  for  the  amount 
paid  by  the  plaintiff,  with  interest  thereon  and  costs. 

In  this  opinion  the  other  judges  concurred. 


Contracts  or  Indemnity,  whether  within  the  Statute  of  Frauds. 
The  object  of  this  note  is  to  show  whether  a  contract  of  indemnity  must  b« 
in  writing  in  order  to  be  valid  and  enforceable,  and  this  question  alone  is 
dealt  with.  A  contract  of  indemnity  may  be  void  whether  in  writing  or 
not,  as  for  want  of  consideration.  Indeed,  there  can  be  no  question  under 
the  statute  of  frauds,  in  any  case,  until  it  is  ascertained  that  there  is  a  con- 
sideration to  sustain  the  promise;  without  that  element  the  agreement  is 
void  before  we  come  to  the  statute.  A  naked  promise  is  void,  on  general 
principles  of  law,  although  in  writing:  Mallory  v.  Gillett,  21  N.  Y.  412. 
We  have,  therefore,  in  the  treatment  of  this  subject,  excluded  all  questions 
as  to  the  validity  of  the  contract,  except  the  one  as  to  the  necessi:y  of  a 
writing;  and  have,  with  very  few  exceptions,  used  those  cases  only  in  which 
some  question  has  been  raised  as  to  the  statute  of  frauds.  As  to  whea 
promises  to  answer  for  the  debt,  default,  or  miscarriage  of  anotiier  are  and 
are  not  within  the  statute  of  frauds,  see  Muller  v.  Rivieri,  59  Tex.  640;  4ft 
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Am.  Rep.  291,  and  extended  note  thereto;  and  monographic  note  to  Pachtr 
T.  Benton,  95  Am.  Dec.  251-263,  wherein  the  suflSciency  of  the  considera- 
tion to  support  such  promises  is  treated. 

With  respect  to  the  question  as  to  whether  a  contract  of  indemnity  i» 
within  that  clause  of  the  statute  of  frauds  requiring  a  writing,  when  one 
party  has  induced  another  to  enter  into  the  engagement  by  a  promise  to 
indemnify  him  against  liability,  there  is  great  diversity  of  opinion,  and  it  i» 
impossible  to  reconcile  the  authorities,  as  will  be  seen  by  examining  the  fol- 
lowing  cases,  in  which  the  authorities  are  collected,  and  where  courts  have 
given  the  matter  thoughtful  attention:  Reader  v.  Kimjham,  13  Com.  B.  .^544; 
Lakeman  v.  MountstepJien,  L.  R.  7  Eng.  &  Ir.  App,  Cas.  17,  and  MounMe-phen 
V,  Lakeman,  L.  R.  7  Q.  B.  196,  reversing  Mountste-plien  v.  Lakeman,  L.  R.  5 
Q.  B.  613;  Demeritt  v.  Bick/ord,  58  N.  H.  523;  Horn  v.  Bray,  51  Ind.  555; 
19  Am.  Rep.  742;  Atiderson  v.  Spence,  72  Ind.  315;  37  Am.  Rep.  162;  IFof- 
verton  v.  Davis,  85  Va.  64;  17  Am.  St.  Rep.  56;  Ewiter  v.  nhile,  12  Ohio 
St.  219;  Dunn  v.  West,  5  B.  Mon.  376,  382;  Bany  v.  Hansom,  12  N.  Y.  402. 
The  reasoning  of  the  courts  which  hold  that  a  contract  of  indemnity  i» 
within  the  statute  of  frauds,  and  invalid  unless  in  writing,  is  not  always  the 
same,  but  seems  to  proceed  most  commonly  upon  the  tlieory  that  "where 
there  is  an  implied  liability  on  the  part  of  a  third  person  to  reimburse  the 
plaintiff,  or  remunerate  him  for  the  damages  or  loss  suffered  on  his,  such 
third  person's,  account,  the  promise  of  the  defendant,  in  an  action  upon  an 
alleged  nndertaking  to  indemnify  the  plaintiff,  is  an  undertaking  collateral 
to  the  implied  liability  of  such  third  person,  and  so  falls  within  the  statute, 
and  must  be  in  writing  and  signed  by  the  defendant,  or  some  one  by  him 
authorized  to  sign  the  same":  Bissig  v.  Britton,  59  Mo.  204;  21  Am.  Rep. 
379;  Baxter  v.  Wlute,  12  Ohio  St.  219;  FerreU  v.  Maxicell,  28  Ohio  St.  388; 
22  Am.  Rep.  393;  May  v.   Williams,  61  Miss.  125;  48  Am.  Rep.  80. 

But  there  are  many  cases,  aa  will  be  seen  irifra,  in  which  the  contract  is  an 
original  and  independent  one,  in  which  there  is  no  debt  or  default  toward 
ttie  promisee,  to  which  there  are  no  collateral  contracts,  and  in  which  there  ia 
iio  remedy  against  the  third  party.  Such  contracts  are  clearly  not  within 
the  statute:  Anderson  v.  Spence,  72  Ind.  315;  37  Am.  Rep.  162.  If.  there- 
fore, a  promise  of  indemnity  be  not  collateral  to  the  liability  of  some  other 
person  to  the  same  party  to  whom  the  promise  is  made,  it  is  nut  within  the 
statute  of  frauds;  and  in  the  absence  of  all  evidence  that  there  was  a  liability 
of  any  other  person  to  the  plaintiff,  to  which  the  defendant's  promise  of 
indemnity  could  have  been  collateral,  it  must  necessarily  be  treated  as  an 
original  promise:  Administrators  of  Beaman  v.  Russell,  20  Vt.  205;  49  Am. 
Dec.  775.  There  ia  often  much  difficulty  in  ascertaining  from  the  mere 
words  of  a  promise  whether  it  is  a  collateral  or  an  original  undertaking,  and 
eourta  must  rely  upon  the  particular  circumstances  of  each  case;  but  the 
great  weight  of  authority  supports  the  proposition  that,  where  the  considera- 
tion of  a  promise  of  indemnity  takes  its  root  in  a  transaction  distinct  from 
the  original  liability,  the  case  is  not  within  the  statute,  because  it  then 
becomes  a  new  and  independent  contract  existing  entirely  between  the 
immediate  parties  to  it.  Since  the  "downfall"  of  Qreen  v.  Cre.isweU,  10 
Ad.  jt  EL  453,  this  seems  to  be  the  doctrine  approved  by  a  majority  of  the 
courts  and  text-writers:  Chapin  v.  Merrill,  4  Wend.  657;  Reed  v.  Hdcomb, 
31  Conn.  360;  Bari-yy.  RaMom,  12  N.  Y.  462;  Anderson  v.  Spence.  72  Ind. 
315;  37  Am.  Rep.  162;  Smithy.  Sayioard,  5  ijreeul.  504;  I/oijijattv.  I'/wmnSf 
85  La.  Ann.  298;  Alger  v.  ScoviUe,  1  Gray,  391;  AldricJi  v.  Ames,  9  Gray,  76; 
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Sanders  v,  Oilletpie,  69  N.  Y.  250;  Pike  r.  Brown,  7  Cuth.  133;  Tovmtley  r. 
Humrall,  2  Pet,  170. 

Keeping  these  statements  in  mind  it  is  believed  that  the  cases  on  the  snlv 
ject  under  consideration  are  not  so  conflicting  as  they  at  first  appear,  although 
the  principles  announced  do  not  harmonize  all  of  them.  It  is  probable, 
however,  that  some  of  the  cases  have  been  erroneously  decided,  particularly 
those  which  confuse  the  contracts  of  guaranty  and  indemnity,  "and  that 
they  are  not  to  be  accepted  as  true  interpreters  of  the  law":  Anderson  v. 
Upence,  72  Ind.  315;  37  Am.  Rep.  162.  It  must  be  borne  in  mind  that  prom- 
ises implied  by  law  are  not  within  the  statute:  Pike  v.  Brown,  7  Oush.  133, 
136;  and  that  a  promise,  the  leading  object  of  which  is  a  benefit  to  the 
promisor,  which  he  did  not  before  enjoy,  is  not  within  the  statute,  although 
its  effect  be  to  discharge  another  from  an  obligation:  Alger  v.  Scoville,  1 
Gray,  391;  Pike  v.  Brown,  7  Cush.  133,  136.  It  is  believed  that  the  follow- 
ing arrangement  and  classification  of  the  law  on  the  subject  under  cousidera» 
tion  will  make  it  plain. 

English  Cases. — It  was  early  held  at  nisi  priua  that  a  promise  by 
the  indorser  of  an  unpaid  note  to  indemnify  the  holder  if  he  would  proceed 
to  enforce  payment  from  the  other  parties  to  the  note  was  void  under  the 
statute  of  frauds,  unless  such  promise  was  in  writing,  as  it  was  a  prom- 
ise  to  answer  for  the  debt  or  default  of  another:  Winchoorth  v.  Mills,  2  Esp. 
484;  and  in  Oreen  v.  Cresswell,  10  Ad,  &  E.  453,  where  plaintiff  had  become 
bail  for  a  stranger,  in  consideration  of  defendant's  request,  and  of  defend- 
ant's promise  to  indemnify  plaintiff  against  the  consequences,  it  was  held 
that  no  action  would  lie  upon  such  promise  unless  it  was  in  writing,  as  the 
statute  of  frauds  applied.  This  case  overruled  Thomas  v.  Cook,  8  Bam.  h  C. 
728,  where  the  same  court  held  that  a  promise  of  B  to  hold  A  harmless  against 
the  consequences  of  his  entering  with  B  and  C,  at  B's  request,  into  a  joint 
bond  to  indemnify  D  against  debts  due  from  C  and  D,  was  binding,  though 
not  in  writing,  the  court  being  of  the  opinion  that  a  promise  to  indemnify  does 
not  fall  within  the  words  or  policy  of  the  statute.  Oreen  v.  Cresswell,  10  Ad. 
&  E.  453,  was  distinguished,  if  nothing  more,  in  Batson  v.  King,  4  Hurl.  & 
N.  739,  holding  that  the  statute  of  frauds  has  no  application  to  a  case  when 
a  party  draws  a  bill  of  exchange  to  be  accepted  by  a  second  party,  and  in- 
dorsed by  a  third,  where  such  acceptor  and  indorser  want  money,  and  are 
both  principals  in  the  transaction,  and  where  the  bill  is  issued  upon  such 
indorser's  promise  that  the  maker  of  the  bill  shall  not  be  called  upon  for 
payment.  It  further  appears  that  the  doctrine  of  Thomas  v.  Cook,  8  Barn, 
ft  C.  728,  has  been  reinstated  by  cases  decided  subsequently  to  Oreen  v. 
Cresswell,  10  Ad.  &  E.  453.  Thus,  where  the  plaintiff,  an  occupant  of  land, 
at  the  request  of  the  defendant,  and  upon  a  promise  of  indemnity,  resists  a 
suit  of  the  vicar  for  tithes,  the  promise  is  not  one  required  by  the  statute 
of  frauds  to  be  in  writing:  Adams  v.  Dansey,  6  Bing.  506.  The  question  as 
to  whether  a  contract  to  indemnify  against  liability  for  the  performance  of 
an  act  must  be  in  writing  was  elaborately  considered  in  Reader  v.  Kingham, 
13  Com.  B.,  N.  S.,  344,  where  the  cases  are  reviewed,  and  the  conclusion 
reached  that  it  need  not  be.  This  case  was  a  promise  to  pay  the  bailiff  of  a 
county  court,  who  was  about  to  arrest  H.,  under  a  warrant  of  contempt  for 
nonpayment  of  a  judgment  debt,  and  in  consideration  that  the  oflBcer  would 
forbear  to  execute  the  warrant,  a  certain  sum,  which  the  judgment  creditor 
was  willing  to  take  in  satisfaction,  or  surrender  H.  This  was  held  not  to 
be  an  agreement  by  the  defendant  to  be  answerable  for  the  debt  or  default 
of  H.,  but  an  original  promise  by  the  defendant  to  pay  the  money  or  sur- 
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render  H.,  and  the  validity  of  which  was  not  affected  by  the  fact  that  it 
was  not  in  writing.  So  in  Mountstephen  v.  Lakeman,  L.  R.  7  Q.  B.  196;  Lake- 
man  v.  Mountntephen,  7  Eug.  &  Ir.  App.  Caa.  17,  reversing  Mountstephen  v. 
Lakeman,  L.  R.  5  Q.  B.  613,  a  contractor  had,  under  the  orders  of  the  board 
of  health  of  a  certain  town,  formed  a  main  sewer  in  the  town,  and  under 
the  orders  of  the  board  had  purchased  pipes  which  would  be  required  to  be 
used  in  making  the  connecting  drains  between  certain  private  houses  and 
the  main  sewer.  The  board  had,  under  the  statute,  given  notice  to  the  in- 
hubitauts  of  certain  streets  to  make  these  connecting  drains,  the  effect  of 
the  notice  being  that  if  the  said  inhabitants  did  not  make  those  connecting 
drains  the  board  might  make  them,  and  charge  the  expenses  on  the  default- 
ing inhabitants.  The  notice  was  disregarded,  and  no  subsequent  resolution 
was  passed  by  the  board.  The  contractor  was  about  to  take  away  his  carts 
and  working  materials,  when  the  chairman  of  the  board  of  health  said  to 
him:  "What  objection  have  you  to  making  the  connections"?  The  con- 
tractor replied:  •*  I  have  noue,  if  you  or  the  board  will  order  the  work,  or 
become  responsible  for  the  payment."  The  chairman  then  said:  "Goon 
and  do  the  work,  and  I  will  see  you  paid."  The  contractor,  Mountstephen, 
did  the  work,  and,  the  board  refusing  to  pay,  he  sued  the  chairman  of  the 
board,  Lakeman,  for  the  amount.  The  court  held  that  the  words  of  the 
chairman  were  properly  left  to  the  jury  as  evidence  to  sustain  a  claiia 
against  him  personally,  and  that  they  did  not  constitute  a  promise  to  pay 
the  debt  of  another,  so  as  to  come  within  the  operation  of  the  statute  of 
frauds.  The  words  "I  will  see  you  paid"  may  mean  "I  will  pay  you,"  or 
"You  shall  be  paid";  but  they  do  not  necessarily  mean  that  "I  will  see 
that  somebody  else  pays  you,"  or  that  "  I  will  see  that  your  principal  debtor 
pays  you,  and,  if  he  does  not,  I  will  be  the  surety  for  payment."  The 
meaning  of  this  phrase  must  depend  somewhat  on  the  other  facts  of  the  case: 
Mountstephen  v.  Lakeman,  L.  R.  7  Q.  B.  196,  per  Figott,  B.  Again,  a  parol 
agreement  between  stockholders  and  another  person  that  he  shall  introduce 
clients  to  them  for  whom  they  shall  transact  business  upon  the  stock  ex- 
change, and  that  he  shall  receive  half  of  the  commissions  earned  by  such, 
brokers  from  any  clients  introduced  by  him,  paying  half  of  any  loss  which, 
may  be  incurred  in  respect  to  such  transactions,  is  not,  so  far  as  his  agree- 
ment to  meet  such  losses  is  concerned,  a  special  promise  to  answer  for  the 
debtor  default  of  another  person  within  the  statute  of  frauds,  but  is  merely 
a  contract  of  indemnity,  the  main  object  of  which  is  to  regulate  the  terms  of 
bis  employment,  and  to  which  the  statute  does  not  apply:  Sutton  v.  Ore^ 
(C.  A.),  [1894]  1  Q.  B.  285.  This  case  has  a  close  analogy  to  the  case  of  a 
del  credere  agency,  to  which  the  statute  of  frauds  does  not  apply,  because 
the  object  of  such  a  contract  is  to  regulate  the  terms  of  the  agency.  With 
respect  to  such  agents  "a  higher  reward  is  paid  in  consideration  of  their 
taking  greater  care  in  sales  to  their  customers,  and  precluding  all  question 
whether  the  loss  arose  from  negligence,  and  also  for  assuming  a  greater 
share  of  responsibility  than  ordinary  agents,  namely,  responsibility  for  the 
solvency  and  performance  of  their  contracts  by  the  vendees.  This  is  th» 
main  object  of  the  reward  being  given  to  them;  and  though  it  may  termi. 
nate  in  a  liability  to  pay  the  debt  of  another,  that  is  not  the  immediate  object 
for  which  the  consideration  is  given":  CotUurier  ▼.  Hastie,  8  Ex.  40,  66. 
Such  a  contract  is  neither  a  guaranteeing  nor  a  contract  of  sale,  and  the 
statute  of  frauds  is  oat  of  the  question:  Couturier  ▼.  Hastie,  8  Ex.  40,  66. 

One  of  the  most  pointed  cases  upon  the  subject  nnder  consideration  is 
that  of   WUde$  r.  Dudlow.  L.  R.  19  Eq.   Cas.  198,  decided  in  1874.     This 
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was  a  case  where  a  son,  at  the  request  of,  and  on  a  verbal  offer  by,  his 
father,  to  indemnify  him  against  loss,  joined  with  a  third  party  in  a  joint 
and  several  promissory  note  which  the  son  was  afterwards  compelled  to 
pay.  The  sou  afterwards  became  the  executor  of  his  father,  and  the  ques* 
tion  was  whether  he  was  entitled  to  recoup  himself  out  of  the  testator's 
estate  for  the  sum  so  paid,  or  to  account  for  the  same.  The  opinion  by 
Sir  R.  Malius,  V.  C,  is  quoted  in  full,  and  is  as  follows: 

"  The  question  is,  whether  this  contract  is,  within  the  fourth  section  of  the 
statute  of  frauds,  required  to  be  iu  writing.  The  words  of  that  clause  are, 
'charge  the  defendant  upon  any  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another.'  What  was  the  promise  made  by  the 
testator  in  this  case  to  the  defendant  John  Dmllow?  It  was  not,  'I  engage 
with  you  to  be  answerable  to  you  for  the  debt  of  Wildes,'  because  Wildes 
did  not  owe  Dudlow  anything,  but  he  says,  *If  you  will  do  a  certain  act, 
namely,  render  yourself  liable  for  that  debt,  I  will  indemnify  you.'  I  think 
it  perfectly  clear  that  the  only  contract  which  I  have  to  consider  is  that 
between  father  and  son.  It  is  not  that  he  will  pay  the  debt  of  Wildes,  but 
that,  if  the  son  will  guarantee  Wilde's  debt,  he  will  see  him  harmless,  or,  in 
other  words,  indemnify  him.  If  one  man  could  induce  another  to  alter  his 
line  of  conduct  in  that  way,  and  then  meet  him  with  the  statute  of  frauds, 
that  statute,  instead  of  being  a  protection  against  fraud,  would  be  the  direct 
means  of  fraud.  The  statute  enacts  that  if  one  man  promises  to  pay  the 
debt  of  another  the  promise  is  void  unless  it  is  in  writing,  and  no  one  doubts 
that  to  be  the  law;  but  it  appears  to  me,  upon  principle,  so  plain  that  the 
present  case  is  not  within  the  statute,  that  I  am  very  glad  to  find  that  what 
occurred  to  me  as  being  the  proper  view  of  the  case  is  finally  decided  to  be 
the  law  on  the  subject.  There  has  been  a  conflict  of  authority,  and  I  con- 
fess I  am  surprised  to  find  that  there  has  been  so  much  conflict.  The  point 
was  originally  decided  by  two  of  the  most  eminent  judges  known  on  the 
bench  (Mr.  Justice  Bayley  and  Mr.  Justice  Parke,  afterwards  Lord  Wens- 
leydale)  in  the  case  of  Thomcus  v.  Cook,  8  Barn.  &  C.  728,  and  they  decided 
it  upon  the  plainest  principles  of  common  sense  and  justice.  I  was  there- 
fore surprised  to  find  that  in  a  later  case  of  Oreen  v.  Cresswell,  10  Ad.  &  E. 
453,  the  same  court,  constituted  at  that  time  of  other  judges,  had  taken  a 
difi"erent  view,  and  a  view  which,  if  it  had  been  maintained,  I  possibly 
should  not  have  felt  myself  obliged  to  follow.  But  I  am  happy  to  find  that, 
the  matter  having  been  most  carefully  and  elaborately  considered  in  the 
case  of  Reader  v.  Kinqham,  13  Com.  B.,  N.  S.,  344,  when  the  full  number  of 
judges  was  present,  the  case  of  Oreen  v.  Cresswell,  10  Ad.  &  E.  453,  was 
overruled,  and  the  law,  as  laid  down  by  Thomas  v.  Cook,  8  Barn.  &  C.  728, 
restored.  The  learned  judges  commented  upon  those  cases,  and  said  that 
the  law  was  accurately  laid  down  in  Thomas  v.  Cook,  8  Barn.  &  C.  728;  and 
I  entirely  agree  in  that  expression  of  opinion.  I  accordingly  decide  that 
where  one  person  induces  another  to  enter  into  an  engagement,  by  a  prom- 
ise to  indemnify  him  against  liability,  that  is  not  an  agreement  within  the 
statute  of  frauds,  and  does  not  require  to  be  in  writing.  This  is  a  case  in 
which  the  father  induced  his  son  to  guarantee  the  debt  of  his  son-in-law 
upon  a  promise  that  he  would  see  him  harmless.  Upon  every  principal  of 
justice  he  is  bound  to  indemnify  him;  and  I  think,  therefore,  that  the  son 
is  perfectly  right  in  helping  himself  out  of  the  estate  which  has  come  into 
his  hands.  The  force  of  the  decision  in  Reader  v.  Kingkam,  13  Com.  B., 
N.  S.,  .344,  was  somewhat  shaken  by  the  opinion  expressed  by  Mr.  Justice 
Blackburn  in  Mountatephen  v.  Lakeman,  L.  R.  5  Q.  B.  613;  but  as  the  deci- 
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•ion  of  the  queen's  bench  in  that  case  was  reversed  in  the  exchequer  chamber 
{Mountstrphen  v.  Lakeman,  L.  R.  7  Q.  B.  196),  and  also  in  the  house  of  lords 
{Lakeman  v.  Mountatephen,  L.  R.  7  Eng.  &  Ir.  App.  Cas.  17),  the  law  rests  on 
the  plain  and  reasonable  ground  upon  whicli  it  was  put  in  Header  v.  Xing' 
ham,  13  Com.  B.,  N.  S.,  344.  Tlie  decision  is,  therefore,  entirely  in  favor 
of  the  defendant;  and  I  hold  that  the  chief  clerk  has  done  perfectly  right 
in  allowing  this  one  thousand  pounds  with  interest.  Therefore,  the  motion 
to  vary  the  certificate  in  that  respect  must  be  dismissed  with  costs." 

AiiiEfJiCAN  Cases. — 1.  Bail. — Notwithstanding  the  rule  announced  in 
Kinysley  v.  Balcome,  4  Barb.  131,  that  a  parol  promise  to  indemnify  and 
save  the  promisee  harmless  from  all  damages  by  reason  of  his  becoming  bail 
for  a  third  person  must  be  in  writing  in  order  to  avoid  the  statute  of  frauds, 
the  prevailing  opinion  is  that  an  oral  promise,  for  a  valuable  consideration, 
to  indemnify  another  from  his  liability  as  bail  for  a  third  peison,  is  not 
within  the  statute  of  frauds:  Aldrich  v.  Ames,  9  Gray,  76;  Perley  v.  Spring,' 

12  Mass.  297;  Harrison  v.  Sawtel,  10  Johns.  242;  6  Am.  Dec.  337.  The 
advantage  resulting  to  the  promisor  in  such  a  case  from  the  act  of  the  prom- 
isee is  a  sufficient  consideration,  as  it  saves  him  from  becoming  bail  himself, 
or  procuring  some  other  person  to  become  bail:  See  case  last  cited. 

2.  Coats  and  Exyenaea  of  Suit— Damages — Judgment  Expenaitwes — Loss  of 
Services. — In  one  case  a  promise  to  indemnify  the  plaintiff  from  all  costs  and 
damages  by  reason  of  any  suit  brought  against  him  on  account  of  certain 
goods  in  his  possession  seised  on  execution  and  alleged  to  belong  to  the 
defendant  was  held  to  be  a  promise  to  answer  for  the  default  of  another, 
and  that  to  be  binding  it  had  to  be  reduced  to  writing:  Nixon  v.  Vanhise, 
6  N.  J.  L.  491;  8  Am.  Dec.  618.  So,  in  another  early  case,  a  parol  promise 
to  pay  damages  in  case  of  failure  where  the  promisee  consented  to  forbear  to 
■ue  one  person,  and  to  bring  suit  against  another,  was  held  to  be  within  the 
statute  of  frauds:  Turnery.  Hnbbell,  2  Day,  457;  2  Am.  Dec.  116;  but  the 
better  doctrine  is  that  a  promise  to  indemnify  against  costs  and  expenses  of 
suit  or  damages,  or  against  a  judgment,  which  results  from  the  performance 
of  an  act  not  illegal  in  itself,  is  valid  and  enforceable,  though  not  in  writing: 
Marcyr.  Crawford^  16  Conn.  549;  41  Am.  Dec.  158;  Peck  v.  Thompson,  15 
Vt.  037;  SouU  t.  Albu,  31  Vt.  142;  Harrison  v.  Sawtel,  10  Johns.  242;  6 
Am.  Dec.  837.  The  same  principle  applies  to  other  expenditures  and  ser- 
vices. For  example,  where  the  preceptor  of  an  academy  requests  a  person  to 
assist  in  getting  up  an  exhibition  of  its  students  and  to  procure  music  there- 
for, and  it  is  understood  between  them  that  the  preceptor  will  indenmify 
him  for  his  services  and  expenditures,  a  subscription  list  being  relied  upon 
for  raiding  the  necessary  funds,  the  implied  promise  arising  from  the  request 
and  understanding  is  an  original  one,  and  not  within  the  statute  of  frauds. 
The  preceptor  must  pay  wliat  the  subscription  does  not:  Walker  r.  Norton, 
29  Vt.  226. 

3.  Signing  and  Indorsing  Notes. — Some  of  the  cases  hold  that  a  promise  to 
save  another  harmless,  if  he  will  indorse  a  third  party's  notes  or  bills,  is  void 
under  the  statute  of  frauds,  unless  it  is  in  writing:  Clement's  Appeal,  52 
Conn.  404;  Carville  v.  Crane,  6  Hill,  483;  40  Am.  Dec.  364;  KeUey  v.  Hibhg, 

13  Ohio  St.  340:  and  that  tliero  can  be  no  liability  on  an  implied  prom- 
ise to  indemnify,  it  not  being  in  writing:  See  case  last  cited.  But  the 
weight  of  authority  sustains  the  proposition  that  a  contract  of  indemnity 
for  signing  the  note  of  a  third  party  is  not  within  the  statute  of  frauds, 
and  need  not  be  in  writing:  Administrators  of  Beaman  v.  Russell,  20  Vt. 
20j;   49   Am.   Dec.    775;  and   that  a  promise   to  indemnify  one,  huiI    to 
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save  him  harmless,  for  his  act  in  indorsing  the  note  of  s  third  party,  i» 
not  within  the  statute  of  fraads,  and  need  not  be  in  writing:  Jone»  V. 
Bacon,  72  Hun,  506;  Reed  v.  Holcomb,  31  Conn.  360;  Myers  v.  Moise, 
15  Johns.  425;  Vogel  v.  Melmt,  31  Wis.  306;  11  Am.  Rep.  608;  Shook  v. 
VanmcUer,  22  Wis.  532;  Alger  v.  Scoville,  1  Gray,  391.  In  the  case  last 
cited  A.,  by  a  verbal  contract,  agreed  to  transfer  to  S.  his  stock,  which 
was  the  greater  part  of  the  whole  stock  in  a  manufacturing  corpora- 
tion, and  a  note  of  the  corporation  held  by  him;  and  S.  agreed  to  convey 
to  A.  a  certain  farm,  and  to  take  A's  interest  in  the  corporation,  and  to 
indemnify  him  against  his  indorsements  on  the  outstanding  notes  of  the- 
corporation.  A.  accordingly  transferred  his  stock  and  note  to  S.;  received 
from  S.  a  conveyance  of  the  farm;  and  it  was  held  that  the  promise  of  S. 
to  indemnify  A.  against  his  liability  on  the  notes  of  the  corporation  waa^ 
not  without  consideration,  and  was  not  a  promise  to  answer  for  the  debt 
or  default  of  another  within  the  statute  of  frauds. 

4.  Indemnifying  Surety. — Some  of  the  cases  hold  that  a  verbal  prom- 
ise to  indemnify  one  who  becomes  surety  on  bond,  note,  or  other  instrument 
for  a  third  party  is  within  the  statute  of  frauds,  and  not  enforceable:  Baker 
V  Dillvian,  12  Abb.  Pr.  313;  Waterman  v.  Resseler,  45  111.  App.  155,  re- 
versed in  Besseler  v.  Waterman,  151  111.  169;  Broum  v.  Adams,  1  Stew.  51;. 
18  Am.  Dec.  36;  Nugent  v.  Wolfe,  111  Pa.  St.  471;  56  Am.  Rep.  291; 
Ferrell  v.  Maxwell,  28  Ohio  St.  383;  22  Am.  Rep.  393. 

This  rule  has  been  applied  to  an  oral  promise  to  indemnify  one  for  becom- 
in!T  surety  on  a  third  person's  replevin  bond:  Brush  v.  Carpenter,  6  Ind. 
78,  overruled  in  Horn  v.  Bray,  61  Ind.  555;  19  Am.  Rep.  742;  Bissig  v.. 
Britton,  59  Mo.  204;  21  Am.  Rep.  379;  Easter  v.  WhiU,  12  Ohio  St,  219;  or 
for  becoming  surety  on  another's  bail  bond  in  a  criminal  case:  May  v.  WUU- 
tarns,  61  Miss.  125;  48  Am.  Rep.  80;  or  for  becoming  surety  or  guarantor 
in  a  lease:  Brand  v.  Wkelan,  18  111.  App.  186.  So,  where  S.  signed  a  prom- 
issory note  payable  to  F.  k,  M.  Bank  as  surety  for  T.  &  McK,  and  afterwards- 
entered  into  a  verbal  agreement  with  the  bank  that  it  should  pay  him  one- 
half  of  any  loss  he  might  sustain  through  the  failure  of  T.  4;  McL.  to 
pay  said  note  and  certain  other  debts  for  which  he  was  surety  for  them,  it 
was  held  that  the  agreement  was  within  the  statute  of  frauds  and  void: 
Farmers'  etc.  Bank  v.  Spear,  49  IlL  App,  509.  But,  while  a  promise  of 
indemnity  by  one  not  a  party  to  an  obligation  to  induce  another  to  be- 
come surety  thereon  must,  according  to  the  authorities  just  cited,  be  in 
writing  to  be  enforceable;  yet,  if  a  surety  on  an  obligation,  upon  his  promise 
of  indemnity,  procures  another  to  become  surety  with  him  on  the  same 
instrument,  the  promise  is  not  within  the  statute,  for  the  indemnity  prom- 
ised is  to  secure  his  own  default:  Ferrell  v.  Maxwell,  28  Ohio  St.  383;  22 
Am.  Rep.  393.  Contra,  Wolverton  v.  DavU,  85  Va.  64;  17  Am.  St.  Rep.  66;. 
Jones  V.  Letcher,  13  B.  Mon.  363;  Hoggatt  v.  Thcmias,  36  La.  Ann.  298^ 
Blnke  V.  Cole,  22  Pick.  97. 

Thus,  a  verbal  agreement  of  indemnity  by  the  snrety  on  an  administra- 
tion bond,  whereby  he  induces  another  to  sign  the  same  bond  as  surety 
with  him,  is  valid  and  enforceable  between  the  parties:  Ferrell  v.  Maxwell, 
28  Ohio  St.  383;  22  Am.  Rep.  393.  Contra,  Wolverton  t.  Davis,  85  Va.  64;. 
17  Am.  St.  Rep.  66,  a  contest  between  two  sureties  on  a  sheriff's  bond. 
So  one  surety  of  an  executor  who  procures  another  to  be  bound  with  him 
•s  joint  surety,  upon  his  promise  to  save  him  harmless,  is  liable  on  sucb 
promise,  though  it  is  not  in  writing:  Jones  v.  Letcher,  13  B.  Mon.  363.  So- 
with  a  contract  of  indemnity,  under  like  circumstances,  between  the  ^ure- 
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ties  oo  a  treasnrer'a  bond:  Hoggatt  v.  Thomas,  33  La.  Ann.  298;  or  an  ad* 
ministrator's  bond:  Blake  v.  Cole,  22  Pick.  97. 

The  most  generally  accepted  doctrine  is  that  a  promise  by  one  person  to 
indemnify  another  if  he  will  become  security  for  a  third  person  is  an  orig- 
inal promise,  not  within  the  statute  of  frauds,  and  need  not  be  in  writing: 
Dunn  V.  West,  5  B.  Mon.  376;  Lucas  v.  Chamberlain,  8  B.  Mon.  276;  Uom 
T.  Bray,  51  Ind.  555;  19  Am.  Rep.  742;  Anderson  v.  Spence,  72  Ind.  315; 
37  Am.  Rep.  162;  Keesling  v.  Frazier,  119  Ind.  185;  Jones  v.  Shorter,  1  Ga. 
294;  44  Am.  Dec.  649;  Smithy.  Sayward,  5Greeul.  504;  Oamerv.  Hudgins, 
48  Mo.  399;  2  Am.  Rep.  520;  Barry  v.  Ransom,  12  N.  Y.  462;  Resseter  v. 
Waterman,  151  111.  169;  Chapin  v.  Lapham,  20  Pick.  467;  DemeriU  v.  Bich' 
ford,  58  N.  H.  523;  Chapin  v.  Merrill,  4  Wend.  657;  Holmes  v.  Knights,  10 
N.  H.  175;  Minick  v.  Huf  (Neb.,  June  26,  1894),  59  N.  W.  Rep.  795;  but 
may  be  proved  by  parol:  Stocking  v.  Sage,  1  Conn.  518,  524;  Barry  v. 
Ransom,  12  N.  Y.  462;  Jones  v.  Letcher,  13  B.  M.-n.  363;  Horn  v.  Bray,  51 
Ind.  555;  19  Am.  Rep.  742;  Hoggatt  v.  Thomas,  35  La.  Ann.  298.  , 

This  rule  has  been  applied  to  a  contra«t  of  indemnity  for  becoming  sarety 
on  an  injunction  bond:  Lucas  v.  Chamberlain,  8  B.  Mon.  276;  or  promissory 
note;  Horn  v.  Bray,  51  Ind.  555;  19  Am.  Rep.  742;  Smith  v.  Sayward,  6 
GreeuL  504;  Oanier  v.  Hudgins,  48  Mo.  399;  2  Am.  Rep.  520;  Resseter  v. 
Waterman,  151  111.  169;  Cluipinv.  Lapham,  20  Pick.  467;  Demeiitt  v.  Bick- 
ford,  58  N.  U.  523;  or  on  a  recognizance  for  the  appearance  of  defendant 
in  a  criminal  case:  Anderson  t.  Spence,  72  Ind.  315;  37  Am.  Rep.  162; 
Keeslingv.  Frazier,  119  Ind.  185;  Holmes  v.  Knights,  ION.  H.  175;  or  on  a 
bond  to  euforce  faithful  performance  of  duties  in  the  collection  of  taxes: 
Barry  v.  Ransom,  12  N.  Y.  462;  or  on  an  agreement  to  pay  what  may  re- 
main due  on  goods  sold:  Chapin  v.  Merrill,  4  Wend.  657;  or  for  a  firm  on  a 
debt  due  to  a  fourth  person:  Minick  v.  Z?M/(Neb.,  June  26,  1894),  59  N.  W. 
Rep.  795. 

6.  Various  Other  Promises. — A  promise  by  A  to  B,  in  consideration  of 
property  delivered  to  him  by  B,  to  pay  sundry  debts  of  B,  is  as  to  B's  cred- 
itors invalid  under  the  statute  of  frauds,  unless  it  is  in  writing:  Clapp  v. 
Laioton,  31  Conn.  95.  But  a  promise  to  indemnify  an  officer  for  selling,  on 
execution,  property  claimed  by  the  defendant  in  the  execution  to  be  exempt, 
by  law,  from  seizure  and  sale  on  execution,  is  good,  and  may  be  enforced 
though  such  promise  is  not  in  writing:  McCartney  v.  Shepard,  21  Mo.  573; 
64  Am.  Dec.  250;  Tair  v.  Northey,  17  Me.  113;  35  Am.  Dec.  232.  So  with 
a  promise  made  by  a  principal  to  his  agent  to  indemnify  the  latter  for  a  losa 
sustained  by  him  in  the  principal's  service,  occasioned  by  the  wrongful  act 
of  a  third  person:  Stocking  ▼.  Sage,  1  Conn.  518.  So  where  one  agrees  with 
another  that  he  will  pay  one-half  of  the  damages  which  may  be  recovered 
against  a  third  party  for  fishing  in  the  millpond  of  a  fourth  person,  and 
one-half  of  the  expenses  of  defending  against  such  a  suit  as  may  he  brought 
against  him  for  such  fixhing:  Marcy  v.  Cravford,  16  Conn.  549;  41  Am. 
Dec.  158.  A  promise,  where  C,  a  newsboy,  wanted  papers,  that  "I  will 
be  responsible  for  the  papers  he  shall  take,"  is  not  within  the  statute  of 
frauds,  but  an  absolute  and  original  contract:  Chase  v.  Day,  17  Jolins.  114. 
In  Parkers.  Benton,  35  Conn.  343,  95  Am.  Dec.  276,  where  a per-ion  not  l>efora 
liable  agreed,  upon  a  certain  consideration  nnd  indemnity,  to  pay  the  debt  of 
athird  person,  and,  as  a  part  of  the  arrangement,  the  original  debtor  was  dis- 
charged from  his  indebtedness,  the  agreement  was  held  not  within  the  statuta 
of  fr-iuds,  but  it  would  have  been  otherwise  had  the  original  debtor  continued 
liable.  An  oral  contract  whereby  G.,  claiming  to  have  an  interest  in  a  pat- 
▲ji.  8t.  Kar..  Vou  XUL  -IS 
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ent  hay  fork,  and  being  about  to  organize  a  company  to  deal  in  the  fork  and 
in  rights  under  the  patent,  promised  B.,  in  consideration  that  he  would 
become  a  member  of  the  company  so  to  be  organized,  and  subscribe  and 
take  two  shares  therein,  and  in  payment  therefor  give  his  promissory  note, 
that  such  shares  should  not  cost  him  any  thing,  and  that  he,  G.,  as  soon  as 
the  company  should  be  organized,  would  find  a  man  to  buy  the  shares  and 
take  them  oflf  B's  hands  and  pay  him  the  amount  of  his  note,  and  that  he, 
B.,  should  not  be  put  to  any  cost  or  expense  on  account  of  the  shares  or 
note,  is  not  within  the  purview  of  the  statute:  Oreen  v.  Brookins,  23  Mich. 
4S;  9  Am.  Rep.  74. 

&  "/  Will  See  You  Paid,"  etc.,  if  A  employs  you,  has  been  held  to  be  a 
collateral  undertaking,  and,  therefore,  not  binding  unless  in  writing:  Skin- 
ner v.  Conant,  2  Vt.  453;  21  Am.  Dec.  554;  and  there  is  force  in  such  hold* 
ing,  because  the  language  implies  that  some  one  else  than  the  promisor  was 
also  bound;  but  the  real  character  of  a  promise  does  not  depend  altogether 
upon  the  form  of  expression,  but  largely  on  the  situation  of  the  parties; 
and  the  question  always  is  what  the  parties  mutually  understood  by  the 
language,  whether  they  understood  it  to  be  a  collateral  or  a  direct  promise: 
Davis  V.  Patrick,  141  U.  S.  479.  Compare,  as  to  this  expression,  "  English 
cases,"  suTpra,  and  note  to  Packer  v.  Benton,  95  Am.  Dec.  252. 

7.  Consideration. — Even  in  those  few  cases  where  the  statute  of  frauds 
requires  the  contract  of  indemnity  to  be  in  writing  there  is  a  sharp  con- 
flict of  decision  as  to  whether  the  consideration,  as  well  as  the  promise, 
must  be  stated  in  writing,  but,  in  view  of  the  present  disposition  of  the 
courts  to  restrict  the  doctrine  of  the  statute  of  frauds,  so  far  as  concerns 
the  necessity  of  a  writing  to  make  valid  a  contract  of  indemnity,  it  would 
be  unprofitable  to  pursue  the  question  of  consideration  any  further:  Sea 
Baker  t.  Dillman,  12  Abb.  Pr.  313;  Sage  v.  Wilcox,  6  Conn.  81,  93,  and  note. 


Clyma  v.  Kennedy. 

[64  Connecticut,  310.] 

Judges — Disqualification  of. — A  judge  is  disqualified  from  acting  judi- 
cially in  a  case  in  which  he  has  any  pecuniary  interest;  but  he  is  not 
disqualified  by  reason  of  having  an  incidental  interest,  not  pecuniary. 

JUSTIOB  OF  THE  Peace — DISQUALIFICATION  OF. — A  justice  of  the  peace  is  not 
disqualified  from  trying  and  sentencing  one  who  has  publislied  a  news- 
paper libel  against  him. 

Judgment — Good  in  Pakt,  Bad  in  Part — Validitt  of — Appeal. — When 
a  judgment  is  not  an  entirety  and  is  good  in  part,  but  erroneous  in  part, 
it  will,  on  appeal,  be  set  aside  only  as  to  the  erroneous  part  where  the 
two  parts  are  separable. 

Judgment — Eeroneoos  in  Part — Damages — New  Trial. — If  the  only 
error  in  a  judgment  is  in  the  assessment  of  damages,  and  a  new  trial  is 
ordered,  it  will  be  confined  to  a  reassessment  of  the  damages. 

Action  to  recover  damages  for  an  alleged  false  imprison- 
TTient.  Kennedy  was  an  attorney  at  law;  Clancy,  a  grand 
juror;  and  Tuttle,  a  justice  of  the  peace.     Kennedy,  at  the 
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request  of  Clancy,  drew  up  a  complaint,  charging  plaintiff 
Clyma  with  a  criminal  libel  in  causing  to  be  published  in  a 
newspaper  certain  false,  malicious,  and  scandalous  state- 
ments concerning  Tuttle,  as  to  his  conduct  in  the  trial  of  a 
civil  cause  tried  by  him  as  a  justice  of  the  peace.  Clyma 
was  tried  before  Tuttle,  as  a  justice  of  the  peace,  convicted, 
and  sentenced  to  pay  a  fine.  In  default  of  payment  he  was 
committed  to  jail,  and  remained  there  one  night  and  two 
days,  when  he  was  released  on  habeas  corpus  proceedings, 
and  brought  bis  action. 

George  E,  Terry^  for  the  appellants. 

Henry  C.  Baldwin  and  Robert  E.  Hall,  for  the  appellee. 

•*''  Andrews,  C.  J.  We  think  the  district  court  erred  in 
holding  that  Justice  Tuttle  was  disqualified  to  hear  and  de- 
termine the  grand  juror  complaint  for  libel,  by  reason  of  in- 
terest. It  was  doubtless  indecorous  and  utiwise  for  him  to 
try  the  case,  because  it  exposed  him  to  the  appearance  of  '** 
seeking  to  revenge  an  insult  to  himself.  There  is  no  statute 
by  the  terms  of  which  he  was  forbidden  to  act  in  the  case; 
and  we  are  not  able  to  see  that  he  had  any  such  interest  in 
it  as  made  his  action  void.  He  was  not  a  party  to  the  cause. 
He  had  no  pecuniary  interest  in  the  subject  matter  of  the  ac- 
tion. It  was  not  his  own  cause.  He  was  not  the  moving  party. 
He  was  not  liable  for  costs,  nor  was  it  possible  for  him  to  re- 
cover any  thing  by  any  judgment  which  might  be  rendered. 
The  event  of  the  proceeding  could  not  bring  him  gain,  nor 
subject  him  to  any  loss.  The  fees  which  he  might  receive 
do  not  constitute  an  interest  in  the  proceedings:  Common- 
toealth  V.  Keenan,  97  Mass.  589.  Justice  Tuttle  had  no  inter- 
est in  the  cause  other  than  such  as  he  had  as  a  citizen — as 
one  of  the  public. 

The  interest  in  a  cause  which  of  itself  disqualifies  a  judge 
from  acting  therein  is  a  pecuniary  one — similar  to  the  inter- 
est which  a  party  in  a  civil  action  has  in  it.  All  the  cases 
ancient  and  recent  are  to  this  effect.  Bonham's  case,  8  Coke, 
*226,  was  an  action  brought  by  Thomas  Bonham  against 
George  Turner  and  others  for  a  false  imprisonment.  The 
defendants  pleaded  in  bar  the  charter  of  the  "  College  or 
Commonalty  of  the  Faculty  of  Physic  in  London,"  by  which 
it  appeared  that  certain  persons,  called  the  censors  of  that 
college,  might  summon  before  themselves  any  one  who  prac- 
ticed physic,  for  examination,  and,  ou  finding  such  person  to 
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be  unskillful  in  such  practice,  impose  a  fine  upon  him,  on© 
moiety  of  which  was  to  be  paid  to  themselves;  and  alleged 
that  the  plaintiff  had  been  so  summoned  and  examined,  and 
had  been  ordered  to  pay  a  fine  of  one  hundred  shillings, 
and  that  for  the  nonpayment  of  fine  he  had  been  arrested 
and  imprisoned.  Upon  this  plea  the  case  says  (p.  *234): 
"  The  censors  cannot  be  judges,  ministers,  and  parties;  judges 
to  give  sentence  or  judgment;  ministers  to  make  summons; 
and  parties  to  have  the  moiety  of  the  forfeiture;  qiiia  aliquia 
non  debet  esse  Judex  in  propria  cawsa,  imo  iniquum  est  aliquem 
suas  rei  esse  judicem."  Day  v.  Savadge,  Hob.  85,  87,  is  of  the 
same  kind.  These  are  the  oldest  cases  found  in  the  books. 
Recent  ones  are  Fletcher  '**  v.  Peck,Q  Cranch,  87,  133;  Tay-- 
lor  V.  Porter,  4  Hill,  146;  40  Am.  Dec.  274;  Doolittle  v.  Clarky 
47  Conn.  316;  Parrott  v.  Housatonic  R.  R.  Co.,  47  Conn.  575; 
Dyer  v.  Smith,  12  Conn.  384.  The  case  most  strongly  pressed 
by  the  plaintiff  was  Schroder  v.  Ehlers,  31  N.  J.  L.  44.  A 
statute  of  that  state  provided  that  certain  trespasses  to  lands 
might  be  punished  by  a  fine  which  went  to  the  owner  of  the 
land.  The  defendant  in  the  case  was  a  justice  of  the  peace, 
and  was  the  owner  of  the  land  on  which  such  a  trespass  had 
been  committed  by  the  plain tifl".  The  defendant  had  arrested 
the  plaintiff,  brought  him  before  himself,  and  sentenced  him 
to  pay  a  fine.  The  case  was  a  writ  of  error  to  reverse  that 
judgment.  In  the  course  of  the  opinion  the  court  says:  *'  The 
entry  upon  the  land  in  question  was  in  no  wise  a  breach  of 
the  peace,  but  a  simple  tort  of  a  civil  character.  Its  punish- 
ment appertained  not  to  criminal,  but  to  civil  jurisdiction." 
The  judgment  was  reversed  on  the  ground  that  the  defend- 
ant was  disqualified  by  interest  from  acting  in  the  case: 
Cooley  on  Torts,  421.  The  cases  of  Rex  v.  Great  Yarmouth, 
6  Barn.  &  C.  646,  and  Rex  v.  Hoseason,  14  East,  605,  cited 
by  the  plaintiff",  are  cases  which,  though  criminal  in  form, 
are  really  civil  in  eff'ect.  In  each  of  these  cases  the  magis- 
trate who  tried  it  was  the  complainant  or  moving  party  in 
the  prosecution. 

The  complaint  in  the  case  before  us  alleges,  as  ground 
upon  which  damages  were  demanded,  the  arrest  of  the  plain- 
tiflf  on  the  warrant  signed  by  justice  Tuttle,  and  the  deten- 
tion before  him,  as  well  as  the  arrest  on  the  mittimus,  the 
being  taken  to  jail,  and  the  imprisonment  there.  We  have 
shown  that  justice  Tuttle  had  authority  to  issue  the  warrant 
and  to  try  the  case  and  to  pass  sentence. 
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The  district  court  also  found  that  the  mittimus  issued  by 
justice  Tuttle  did  not  properly  state  the  cause  of  commit- 
ment. From  this  finding  there  is  no  appeal.  We  think  the 
miltiviu^  was  void,  and  that  the  plaintiff  is  entitled  to  re- 
cover damages  for  whatever  was  done  under  it.  All  the  acts 
done  by  the  defendants,  or  any  of  them,  subsequent  to  the 
passing  of  the  sentence,  were  unlawful,  viz.,  the  arrest  **®  of 
the  plaintiff  on  the  mittimus,  the  taking  him  to  and  the  im- 
prisonment in  the  common  jail.  For  these  acts  the  plaintiff 
is  riglitfully  entitled  to  demand  and  recover  damages.  It  is 
altogether  probable  that  the  damages  awarded  by  the  trial 
court  were  assessed  mainly  for  the  acts  last  named.  But 
tliere  is  no  rule  furnished  in  the  record  by  which  this  court 
can  determine.  If  there  was  such  a  rule  there  would  be  no 
need  of  a  new  trial  in  the  case.  This  court  could  in  such  a 
case  set  aside  that  part  of  the  judgment  which  was  erroneous, 
and  affirm  that  part  which  was  not  erroneous:  Stebbins  v. 
Waterhouse,  58  Conn.  370,  375;  Sherwood  v.  Sherwood,  32 
Conn.  15. 

It  appears  that  Kennedy  drew  up  the  mittimus.  He  par- 
ticipated in  the  unlawful  acts  for  which  the  plaintiff  is  en- 
titled to  recover  damages.  The  judgment  properly  went 
against  him. 

There  must  be  a  new  trial,  but  it  should  be  limited  solely 
to  the  assessment  of  damages. 

There  is  error  and  a  new  trial  is  granted.  The  new  trial 
to  extend  only  to  the  assessment  of  damages  as  herein  indi- 
cated. 

In  this  opinion  the  other  judges  concurred. 


JuDOVS  —  DisQCALinCATTON  —  BiAS. — A  jndge  is  not  disqaalified  from 
trying  a  proceeding  in  contempt  by  the  fact  that  the  misbehavior  of  the 
respondent  is  the  publication  by  him  of  a  libel  in  large  part  against  the 
judge,  where  the  offense  constituting  the  contempt  consists  of  the  tendency 
of  the  act  to  prevent  a  fair  trial  of  a  cause  then  pending  in  the  court: 
JUyert  v.  SUUe,  46  Ohio  St.  473;  15  Am.  St  Rep.  638.  A  judge  is  not  dis- 
qualified from  trying  a  case  from  the  fact  that  he  is  convinced  of  the  guilt 
of  the  accused  from  facts  coming  to  his  knowledge  during  the  course  of  a 
previous  trial:  Hejlin  r.  SUitf,  88  Ga.  161;  30  Am.  St.  Rep.  147,  and  note. 
See  the  note  to  Ex  parte  Hmru,  23  Am.  St.  Rep.  650,  and  the  extended 
note  to  Mo$es  r.  Julian,  84  Am.  Dec.  12G. 
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PfiiOB  V.  Society  for  Savings. 

[64  CONNECTICtJT,  362.] 

PxNSiON  Monet — Exemption  of  fkom  Ati-achmknt  and  Execution. — 
Statutes  which  protect  pension  money  from  attachment  and  execution 
are  remedial  in  their  nature,  and  should  be  liberally  construed  in  favor 
of  the  pensioner. 

PxNsiON  Money — A'rrACHMENT  and  Execdtion — Statutes— Savings  Bank 
Deposit. — Under  that  clause  of  section  1164,  General  Statutes  of  Con- 
necticut, exempting  "any  pension  moneys  received  from  the  United 
States  while  in  the  hands  of  the  pensioner,"  a  savings  bank  deposit, 
oonsistinj;  exclusively  of  the  proceeds  of  a  pension  check  received  frona 
the  United  States,  is  exempt  from  attachment  and  execution. 

Ac5TiON  of  scire  facias  against  a  garnishee.  The  original 
debtor,  Frederick  T.  Covel,  had  six  hundred  dollars  on  de- 
posit in  the  Society  for  Savings  subject  to  the  conditions 
stated  in  his  deposit-book.  This  money  was  part  of  the  pro- 
ceeds of  a  pension  check  received  from  the  United  States, 
and  was  deposited  on  the  same  day  that  tlie  check  was 
cashed.  These  facts  were  disclosed  by  the  answer  to  which 
plaintiff  demurred,  and  the  questions  arising  on  the  demurrer 
were,  with  the  consent  of  the  parties,  reserved  for  the  advicd 
of  the  appellate  court. 

William  F.  Henney,  for  the  plaintiff. 

Joseph  L.  Barbour^  for  the  defendant. 

'**  Baldwin  J.  The  Revised  Statutes  of  the  United  States, 
section  4747,  provide  that  "  no  sum  of  money  due,  or  to  be- 
come due,  to  any  pensioner  shall  be  liable  to  attachment, 
levy,  or  seizure  by  or  under  any  legal  or  equitable  process 
whatever,  whether  the  same  remains  with  the  pension  olKce, 
or  any  oflScer  or  agent  thereof,  or  is  in  course  of  transmission 
to  the  pensioner  entitled  thereto,  but  shall  inure  wholly  to 
the  benefit  of  such  pensioner."  This  statute  protects  pension 
money  from  attachment  so  long  as  it  remains  due  to  the  pen- 
sioner, but  not  after  it  has  been  actually  paid  over  and  has 
come  into  his  possession:  Spehnan  v.  Aldrich,  126  Mass.  113; 
Friend  v.  Garcelon,  77  Me.  25;  52  Am.  Rep.  739;  Rozelle  v. 
Rhodes,  116  Pa.  St.  129;  2  Am.  St.  Rep.  591. 

General  Statutes,  section  1164,  exempts  from  attachment 
or  execution  "  any  pension  moneys  received  from  the  United 
States,  while  in  the  hands  of  the  pensioner."  The  validity 
of  the  plaintiff's  attachment  must  therefore  depend  on 
whether  that  part  of  Covel's  pension  money  which  he  de- 
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posited  with  the  defendant  can  be  considered  as  still  in  his 
hands. 

The  deposit,  as  soon  as  made,  transferred  the  title  to  the 
•••  particular  bills  or  specie,  which  were  deposited,  from  the 
pensioner  to  the  savings  bank.  But  he  also  became  substan- 
tially a  part  owner  of  all  the  assets  of  the  bank.  It  was  an 
agency  for  receiving  and  loaning  money  on  account  of  its  de- 
positors: Savings  Bank  V.  New  London,  20  Conn.  Ill;  Bunnell 
V.  CoUinsville  Savings  Soc.^  38  Conn.  203;  9  Am.  Rep.  380; 
Oshorn  V.  Byrne,  43  Conn.  155;  21  Am.  Rep.  641. 

A  pension  is  a  bounty  for  past  services  rendered  to  the 
public.  It  is  mainly  designed  to  assist  the  pensioner  in  pro- 
viding for  his  daily  wants.  Statutes  protecting  his  interest 
in  it,  until  so  used,  are  of  a  remedial  nature  and  entitled  to 
a  liberal  construction:  Montague  v.  Richardson,  24  Conn. 
338,  348;  63  Am.  Dec.  173;  Patten  v.  Smith,  4  Conn.  450, 
454;  10  Am.  Dec.  166;  Yates  County  Nat.  Bank  v.  Carpenter, 
119  N.  Y.  550;  16  Am.  St.  Rep.  855. 

It  would  be  unreasonable  to  require  a  pensioner  to  keep  so 
large  a  sum  as  six  hundred  dollars  in  his  personal  custody 
until  he  had  occasion  to  expend  or  opportunity  to  invest  it. 
It  would  be  still  in  his  hands,  within  the  meaning  of  the  law, 
though  left  with  another  for  safekeeping,  and  would  still  re- 
tain its  original  character  as  pension  money:  See  United 
States  V.  Hall,  98  U.  S.  343,  358.  The  natural  depositary,  in 
case  of  a  sum  so  large  as  six  hundred  dollars,  would  be  some 
kind  of  a  trust  or  banking  institution.  The  fund  in  contro- 
versy was  placed  in  a  savings  bank,  where,  so  far  as  appears, 
the  pensioner  had  no  previous  account.  It  was  a  single  de- 
posit, entered  upon  a  pass-book,  where  it  constituted  the  sole 
credit  in  his  favor,  and  no  dividend  from  the  profits  of  the 
bank  had  or  could  have  been  declared  upon  it  prior  to  the 
attachment.  He  simply  exchanged  his  ownership  of  six 
hundred  dollars  for  an  ownership  of  such  part  of  the  prop- 
erty of  the  defendant  as  corresponded  to  the  proportion  be- 
tween that  sum  and  the  total  of  its  net  assets;  with  the  right 
to  take  out  the  amount  deposited,  in  whole  or  part,  on  demand, 
after  reasonable  notice,  provided  he  witlidrew  in  all  no  more 
than  his  proper  share,  as  a  part  owner  of  the  funds  of  the  in- 
■titution:  Oahom  v.  Byrne,  43  Conn.  159;  21  Am.  Rep.  641. 
Presumably  the  defendant  had  assets  ample  to  satisfy  its  de- 
positors in  full,  and  therefore  the  pensioner  ••''  could,  at  his 
discretion,  have  drawn  out  the  sum  deposited,  at  any  titne. 
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While  in  the  bank  it  was  in  the  hands  of  an  institution  con- 
ducted for  the  sole  benefit  of  its  depositors,  and  of  which  they 
were  the  equitable  owners;  and  although  the  bills  or  coin  that 
the  pensioner  originally  left  there  could  no  longer  be  identi- 
fied, and  it  might  be  that  they  and  all  the  cash  funds  then 
belonging  to  the  bank  had  been  loaned  out,  or  otherwise  in- 
vested, it  is  our  opinion  that  his  pension  money  can  fairly  be 
Baid  to  have  been  still  in  his  hands,  within  the  meaning  of 
our  statute  of  exemptions. 

The  court  of  common  pleas  is  advised  to  render  judgment 
for  the  defendant  on  the  demurrer  to  the  second  paragraph 
of  the  answer. 

In  this  opinion  the  other  judges  concurred. 

P«rsiON  Monet  Deposited  im  Bank — Whether  Exempt  from  Execu- 
tion OR  Attachment. — Attachment  does  not  lie  against  the  proceeds  of  a 
pension  check,  deposited  by  the  pensioner  with  a  bank  for  collection,  and  by 
it  collected  and  placed  to  his  credit  as  a  deposit:  Eeiff  v.  Mack,  160  Pa,  St, 
265;  40  Am.  St.  Rep.  720,  and  note.  Contra:  Cram  v.  White,  '27  Kan.  319; 
61  Am.  Rep.  408,  and  note.  Pension  money  from  the  United  States  is  not 
exempt  from  attachment  or  execution  after  it  is  received  by  the  pensioner, 
and  by  him  deposited  in  the  hands  of  a  third  person  for  safekeeping:  Ro- 
ulU  T.  Rhoda,  116  Pa.  St  129;  2  Am.  St.  Rep.  591,  and  extended  note. 
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[64   CONNBCTICtJT,  501.] 

AwAKS — Impbaohmknt  op. — The  proper  practice  in  impeaching  an  award 
rendered  upon  a  submission  under  rule  of  court  for  any  cause, 
whether  apparent  upon  the  face  of  the  award  or  for  extrinsic  causes, 
is  to  remonstrate  against  the  acceptance  of  the  award  by  the  court. 

Award — Eqpitable  Relief  Against. — A  court  of  equity  will  not  set 
aside  an  award  rendered  upon  a  submission  under  rule  of  court  when 
it  is  within  the  submission,  and  there  is  no  claim  that  the  arbitrators 
failed  to  act  on  all  matters  submitted  to  them,  or  that  they  undertook 
to  act  on  any  matters  not  submitted,  except  for  partiality  and  corrup- 
tion in  the  arbitrators,  mistake  on  their  own  principles,  or  fraud,  or 
misbehavior  in  the  parties. 

Award— Power  to  Accept  or  Reject. — The  power  given  by  statute  to  a 
court  to  accept  and  award  implies  the  power  to  reject  it. 

Award — Must  Contain  What. — The  award  must  contain  the  actual 
decision  of  the  arbitrators,  which  is  the  result  of  their  consideration 
of  the  various  matters  submitted  to  them;  but  it  need  contain  nothing 
else. 

Arbitration — Definition. — Arbitration  is  an  arrangement  for  taking  and 
abiding  by  the  judgment  uf  selected  persons  in  some  disputed  matter, 
instead  of  carrymg  it  to  the  established  tribunals  of  justice,  and  is 
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intended  to  avoid  the  formalities,  the  delay,  the  expense,  and  vexation 
of  ordinary  litigation. 

Arbitrators  arb  not  Officers. — When  the  snbmission  to  arbitration  is 
made  a  rule  of  court  the  arbitrators  are  not  officers  of  the  court,  but 
are  the  appoiutees  of  the  parties,  as  in  cases  where  there  is  no  rule  of 
court. 

Arbitrators — Grant  of  Power  to. — A  nubmission  that  arbitrators  shall 
proceed  upon  the  principles  of  equity,  to  the  end  that  each  party  may 
receive  all  that  is  justly  due  him,  does  not  limit  the  arbitrators,  but  ia 
a  liberal  and  highly  creditable  grant  of  power. 

Arbitrators— Findings  of  Fact, — Arbitrators  are  not  required  by  law  to 
make  findings  of  fact  in  the  cases  decided  by  them. 

Arbitrators — AcriON  of. — Arbitrators  do  not  act  improperly  in  omitting 
some  detail  in  their  award,  which  neither  the  law  nor  the  submission 
makes  it  their  duty  to  observe. 

Arbitrators — Parol  Evidence  to  Explain  Terms  Used  in  Contract. 
Where  one  of  the  claims  submitted  to  arbitrators  is  the  alleged  breach 
of  a  contract  to  "work"  a  certain  street,  parol  evidence  is  admissible 
to  explain  the  special  meaning  of  this  term  as  understood  by  the  par- 
ties at  the  time  the  contract  was  made,  and  such  evidence  is  not  limited 
to  expert  testimony. 

ARBiTRATORa — DAMAGES. — When  One  of  the  parties  to  an  arbitration  claims 
damages  it  is  within  the  province  of  the  arbitrators  to  determine 
whether  they  are  proximate  or  remote. 

Abbitraturs — Judgment — Conclusiveness  of. — ^The  decision  of  arbitra. 
tors,  acting  within  the  scope  of  their  authority,  upon  matters  of  fact 
and  law,  is  conclusive  and  final,  as  between  the  parties  to  that  case, 
nntil  annulled  or  reversed  on  appeal. 

Submission  to  arbitration  under  a  rule  of  court.  The  sub- 
mission was  signed  by  both  parties,  and  therein  it  was  agreed 
that  the  award  should  bind  both  parties.  The  award  was 
signed  by  all  three  of  the  arbitrators.  Appellant,  Curtis, 
one  of  the  parties,  remonstrated  against  the  acceptance  of  the 
award.  Castle,  the  other  party,  demurred  to  the  allegations 
of  the  remonstrance.  The  court  sustained  the  demurrer, 
overruled  the  remonstrance,  accepted  the  award,  and  ren- 
dered judgment  accordingly.     Curtis  appealed. 

Allan  W.  Paige  and  George  P.  Carroll,  for  the  appellant. 

Alfred  D.  Beers,  for  the  appellee. 

•••  Andrews,  C.  J.  Section  1203  of  the  General  Statutes 
provides  that  when  any  persons  have  submitted  any  contro- 
versy existing  between  them  to  the  arbitrament  of  certain 
persons  by  them  named,  on  their  desiring  such  submission 
to  be  made  a  rule  of  court,  the  same  may  be  entered  of 
record,  and  a  rule  made  that  the  parties  shall  submit  to  and 
b6  finally  bound  by  such  arbitration.  And  it  is  further  pro- 
vided, that  ''the  award  of  the  arbitrators  being  returned  to 
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and  accepted  by  the  court,  judgment  shall  be  rendered 
thereon  for  **®  the  party  in  whose  favor  the  award  is  made, 
to  recover  the  sum  awarded  to  be  paid  to  him,  with  costs; 
and  execution  shall  be  granted,"  etc. 

The  acceptance  of  an  award  by  the  court  to  which  it  is 
returned,  in  order  that  it  may  become  tlie  basis  of  a  judg- 
ment, undoubtedly  requires  an  exercise  of  the  judicial  will 
of  the  court  in  its  favor.  To  accept  means  to  receive  with 
approval,  to  adopt,  to  agree  to.  Unless  the  award  does  re- 
ceive such  favorable  action  from  the  court  no  judgment 
upon  it  can  be  rendered,  and  no  execution  can  issue.  In 
cases  where  there  is  no  objection  such  favorable  action  would 
be  given  almost  as  a  matter  of  course.  The  duty  imposed 
on  a  court  in  the  acceptance  of  the  award  of  arbitrators  is 
closely  similar  to  the  duty  in  the  acceptance  of  the  report  of 
a  committee,  or  of  an  auditor,  or  of  a  referee.  The  same 
word  is  used  by  the  statutes,  and  the  duties  imposed  must 
be  substantially  the  same.  That  arbitrators  are  not  oflicers 
of  the  court  as  are  committees  does  not  change  the  power 
or  the  duty  of  the  court  in  this  respect.  The  purpose  of 
the  acceptance  in  either  case  is  the  same — to  establish  the 
award  in  the  one  case  and  the  report  in  the  other,  as  the 
judgment  of  the  court.  In  most  of  the  cases  where  courts 
are  authorized  to  accept  the  report  of  a  committee,  or  other 
like  board,  the  power  is  expressly  given  to  reject  it  for  cause, 
as  in  the  case  of  a  highway  committee:  Gen.  Stats.,  sec. 
2715.  But  the  power  to  accept  would  seem  to  carry  with  it 
the  power  to  refuse  to  accept.  The  former  implies  the  latter: 
In  re  Clinton  Oyster  Ground  Committee,  52  Conn.  8;  Stebhins 
V.  Waterhouse^  58  Conn.  370.  "Where  a  submission  is  made 
by  rule  of  court,  it  is  competent  for  the  party  aggrieved  by 
it  when  it  is  returned  to  court,  and  before  acceptance,  to  im- 
peach it,  not  only  for  apparent  defects,  but  extrinsic  causes. 
In  the  case  of  defects  apparent  on  the  award  he  can  only 
question  it  before  the  acceptance;  but  if  he  should  not  object 
to  it  for  extrinsic  causes  before  acceptance,  especially  if  he 
had  no  knowledge  of  their  existence,  he  may,  after  accept- 
ance, file  his  bill  in  equity  to  be  relieved  against  it,  on  the 
same  ground  as  where  the  submission  is  not  by  rule  of  court": 
***  1  Swift's  Digest,  top  p.  480.  The  rule  so  stated  has  been 
followed  in  this  state  for  many  years:  Parker  v.  Avery, 
Kirby,  353;  Lewis  v.  Wildmxinj  1  Day,  153;  Halsey  v.  Fan- 
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ning,  2  Root,  101 ;  Belton  v.  Halsey,  1  Root,  221;  Bray  v.  Eng- 
lish, 1  Conn.  498;  Fisher  v.  Towner,  14  Conn,  26. 

This  rule  requires  that  for  defects  apparent  on  the  award 
the  parties  can  obtain  relief  only  before  the  acceptance,  un- 
less they  are  such  as  absolutely  to  deprive  tlie  court  of  juris- 
diction. But  for  extrinsic  causes  it  permitted  a  party  to 
obtain  relief  after  the  acceptance.  As,  since  the  Practice 
Act,  parties  are  enabled  to  obtain  equitable  and  legal  relief 
in  the  same  action,  there  is  no  reason  why  a  party  who  seek« 
to  impeach  an  award  for  any  cause,  whether  it  be  apparent 
on  the  award  or  not,  should  not  do  so  by  way  of  remonstrance 
to  the  acceptance.  We  think  this  is  the  better  practice  and 
the  one  which  now  ought  to  be  followed. 

Arbitration  is  an  arrangement  for  taking  and  abiding  by 
the  judgment  of  selected  persons  in  some  disputed  matter, 
instead  of  carrying  it  to  the  established  tribunals  of  justice; 
and  is  intended  to  avoid  the  formalities,  the  delay,  the  ex- 
pense and  vexation  of  ordinary  litigation.  When  the  sul>- 
mission  is  made  a  rule  of  court  the  arbitrators  are  not  officers 
of  the  court,  but  are  the  appointees  of  the  parties,  as  in  cases 
where  there  is  no  rule  of  court.  In  either  case  the  submis- 
sion names  the  disputed  matter  upon  which  the  arbitrators 
are  to  adjudge,  and  often  prescribes  the  principles  according 
to  which  they  are  to  proceed,  and  the  rules  they  are  to  follow 
in  their  decision.  The  submission  in  the  present  case  does 
ihis  in  an  ample  manner.  It  provides  that  the  arbitrators 
**  shall  proceed  upon  the  principle  of  equity,  in  hearing  tlie 
matters  in  dispute  and  making  their  award,  it  being  the 
desire  of  both  parties  that  the  matters  in  dispute  between 
them  shall  be  equitably  settled  and  adjusted  so  each  may 
have  all  that  is  equitably  due  to  him  from  the  other."  Coun- 
sel for  the  appellant,  in  their  brief,  speak  of  this  designation 
of  the  authority  given  to  the  arbitrators  as  a  limitation.  We 
do  not  so  read  it.  To  us  it  seems  rather  a  liberal  and  highly 
creditable  grant  of  power.  In  liearing  ***  the  matter  com- 
mitted to  them,  and  in  nmking  their  award  the  arbitrators 
are  commanded  to  act  upon  the  principles  of  equity  to  the 
end  that  each  of  the  parties  may  have  from  the  other  all  tliat 
he  is  equitably  entitled  to.  This  is  not  equity  in  any  nar- 
row or  limited  meaning.  It  ii  equity  in  its  broadest  and 
most  generous  sense.  It  means  good  conscience,  fair  dealing, 
justice.  It  is  in  the  spirit  of  the  precept  *'to  live  honestly, 
to  injure  no  man,  and  to  render  to  every  man  his  due."     It 
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is  the  golden  rule,  to  do  by  others  as  we  would  that  others 
should  do  by  us.  It  is  in  the  light  of  this  direction  to  the 
arbitrators  that  we  are  to  inquire  whether  their  award  should 
have  been  set  asido  for  any  of  the  reasons  alleged  in  tha 
remonstrance. 

It  is  to  be  observed  that  in  the  remonstrance  the  appellant 
does  not  charge  any  willful  or  intentional  misconduct  to  the 
arbitrators — nothing  in  the_ nature  of  fraud,  or  corruption, 
or  of  partiality.  He  seems  rather  to  have  studiously  avoided 
any  such  charge.  He  asks  the  court  not  to  accept  the  award 
lor  the  reasons  stated  "  in  respect  to  which  said  arbitrators 
€rred  and  acted  improperly  in  a  legal  sense."  The  reasons 
of  remonstrance  are  not  entirely  harmonious.  In  some  re- 
spects, indeed,  they  are  inconsistent.  And  they  do  not  admit 
of  any  very  accurate  classification.  But  in  a  general  way 
they  may  all  be  brought  into  these  three  classes:  1.  That  the 
arbitrators  did  not  make,  and  refused  to  make,  a  finding  of 
the  facts  on  which  they  based  their  judgment.  If  within 
the  term  "  finding  of  facts"  is  included  a  statement  of  the 
amounts  found  due  on  each  of  the  several  claims  of  the  par- 
ties, then  to  this  class  may  be  referred  the  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  tenth,  and  eleventh  reasons  of  the 
remonstrance;  2.  That  the  arbitrators  erred  in  admitting 
parol  testimony  to  vary  a  writing.  To  this  class  may  be 
referred  the  eighth,  ninth,  twelfth,  thirteenth,  and  fifteenth 
reasons;  3.  That  the  majority  of  the  arbitrators  did  not 
■consult  with  the  minority  in  coming  to  their  conclusion  as  to 
some  parts  of  the  award.  Under  this  head  fall  the  sixteenth 
**'  and  seventeenth  reasons.  The  fourteenth  reason  does 
not  come  into  either  of  these  classes. 

There  is  no  rule  of  law  that  requires  arbitrators  to  make  a 
finding  of  facts  in  the  case  on  which  they  decide;  nor  does 
the  submission  in  this  case  require  them  to  do  so.  It  seems 
to  indicate  the  contrary.  It  directs  the  arbitrators  to  award 
to  either  party  the  amount  that  shall  be  found  due  to  him 
in  excess  of  the  amount  that  shall  be  found  owing  from  him; 
not  the  several  sums  due  to  or  owing  from  each  on  the  sep- 
arate claims.  The  court  certainly  ought  not  to  hold  that  the 
arbitrators  had  acted  improperly  in  a  legal  sense,  and  refuse 
to  accept  their  award,  if  nothing  more  was  charged  against 
them  than  that  they  had  omitted  some  detail  which  neither 
the  law  nor  the  submission  had  made  it  their  duty  to  observe. 
The  award  must  of  course  contain  that  actual  decision  of  the 
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arbitrators  which  is  the  result  of  their  consideration  of  the 
various  matters  submitted  to  them.  But  it  need  contain 
nothing  else.  The  means  by  which  they  have  come  to  thi» 
conclusion,  the  reasoning  or  the  principles  on  which  they 
base  it,  are,  unless  the  submission  otherwise  requires,  needless 
and  superfluous:  Morse  on  Arbitration  and  Award,  266. 

The  largest  claim,  measured  by  the  amount  of  money,  that 
existed  between  these  parties,  was  the  one  made  by  Castle 
against  Curtis  for  damages,  because,  as  Castle  insisted,  Curtis 
had  not  worked  certain  new  streets,  just  laid  out  in  Bridge- 
port, in  the  manner  he  had  agreed  to  work  them.  There  was 
a  written  contract  between  them.  The  controversy  turned 
on  the  meaning  to  be  given  to  the  expression  *'to  work  a 
street,"  as  used  in  that  contract.  Curtis  claimed  that  it  was 
a  business  or  a  trade  term,  and  that  the  arbitrators  should 
take  judicial  notice  of  its  meaning;  or,  if  they  were  not 
able  to  do  so,  that  only  expert  testimony  was  admissible  tO' 
inform  them  of  its  meaning.  Castle,  on  the  other  hand, 
claimed  that  the  expression  was  not  a  trade  or  business  term,, 
but  was  an  expression  used  by  them  in  the  contract  with  a 
special  meaning,  perfectly  understood  by  the  parties,  and 
agreed  upon  by  them  at  the  time  the  contract  ***  was  made;, 
and  offered  parol  testimony  of  what  that  special  meaning  was. 
To  this  Curtis  objected,  but  the  arbitrators  admitted  it. 

We  understand  that  there  are  cases  in  which  parol  testi- 
mony is  admissible  to  show  the  contemporaneous  understand- 
ing of  the  parties  to  a  contract  of  the  meaning  of  the  terms 
used  by  them  in  the  contract.  Thus,  in  Thorington  v.  Smithy. 
8  Wall.  1,  it  was  held  competent  to  show  that  the  parties  to 
a  written  contract  by  the  word  "dollars"  intended  Confeder- 
ate dollars  and  not  lawful  dollars  of  the  United  States. 
This  decision  was  applied  and  extended  in  The  Confederate 
Note  case,  19  Wall.  548.  In  Excelsior  Needle  Co.  v.  Smith, 
61  Conn.  56-64,  it  is  clearly  implied  that  if  the  term  "  needle 
business"  had  been  used  in  a  special  sense  by  the  parties  in 
their  contract,  such  sense  might  have  been  shown  by  paroL 
In  Mncdonnld  v.  Longbottom,  1  El.  &  E.  978,  the  defendant  by 
a  written  contract  had  purchased  of  the  plaintiffs,  who  were 
farmers,  a  quantity  of  wool  which  was  described  in  the  con- 
tract simply  as  "your  wool."  Some  time  previously  a  con- 
versation had  taken  place  in  which  the  plaintiffs  stated  that 
they  had  a  quantity  of  wool,  consisting  partly  of  their  own 
clip  and  partly  of  wool  they  had  contracted  to  buy  of  other 
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farmers.  In  an  action  for  not  accepting  the  wool  this  con- 
versation was  held  admissible  in  evidence  for  the  purpose  of 
explaining  what  the  parties  meant  by  the  term  "your  wool." 
In  Shore  v.  Wilson,  9  Clarke  &  F.  566,  Chief  Justice  Tin- 
dal,  in  giving  the  opinion,  says:  "The  true  interpretation, 
however,  of  every  instrument  being  manifestly  that  which 
will  make  the  instrument  speak  the  intention  of  the  party 
at  the  time  it  was  made,  it  has  always  been  considered  as 
an  exception,  or  perhaps,  to  speak  more  precisely,  not  so 
much  an  exception  from,  as  a  corollary  to,  the  general  rule 
above  stated,  that  where  any  doubt  arises  upon  the  true 
sense  and  meaning  of  the  words  themselves,  or  any  difficulty 
as  to  their  application  under  the  surrounding  circumstances, 
the  sense  and  meaning  of  the  language  may  be  investigated 
and  ascertained  by  evidence  dehors  the  instrument  itself;  for 
both  reason  and  common  ***  sense  agree  that  by  no  other 
means  can  the  language  of  the  instrument  be  made  to  speak 
the  real  mind  of  the  party":  See,  also,  Hotchkiss  v.  Barnes^ 
34  Conn.  27;  91  Am.  Dec.  713;  Avery  v.  Stewart,  2  Conn.  69; 
7  Am.  Dec.  240.  Cases  of  this  kind  are  analogous  to  latent 
ambiguities.  But  they  are  something  more  than  such  ambi- 
guities. In  these  cases  the  parol  testimony  is  used  not  only 
to  explain  the  surrounding  circumstances,  but  also  to  enable 
the  court  to  look  in  upon  the  mind  of  the  contracting  parties, 
and  to  read  the  written  words  of  their  contract  in  that  very 
sense  in  which  they  wrote  them. 

In  the  sixteenth  and  seventeenth  reasons  of  remonstrance 
it  is  alleged  that  a  majority  of  the  arbitrators  did  not  con- 
sult with  the  minority  in  coming  to  some  of  the  conclusions 
reached.  If  these  reasons  are  compared  with  the  eighth,  the 
eleventh,  the  twelfth,  and  the  fifteenth  reasons,  to  all  of  which 
reference  is  made  in  one  or  both  of  them,  and  with  the  award 
which  is  signed  by  all  three  of  the  arbitrators,  it  will  appear 
not  only  that  the  majority  did  consult  with  the  minority,  but 
that  the  minority  had  a  large  share  of  success  in  shaping  the 
award. 

The  fourteenth  reason  avers  only  that  the  arbitrators  held 
certain  damages  claimed  by  Castle  as  not  too  remote.  This 
was  a  matter  clearly  within  their  province  to  decide. 

In  considering  all  these  reasons  of  remonstrance  we  have 
not  failed  to  be  impressed  with  the  fact  that  the  real  grounds 
of  objection  are  several  times  repeated,  with  changed  circum- 
stances and  with  varying  language,  and  that  they  are  urged 
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with  a  minute  and  technical  insistence  which  differs  widely 
from  the  confident  and  liberal  tone  used  by  the  parties  when 
they  committed  the  controversy  to  their  own  chosen  tribu- 
nal. If  we  have  not  given  attention  to  all  of  them,  and  in 
detail,  it  is  because  we  think  that  so  far  as  they  are  not 
answered  by  what  we  have  said  they  fall  clearly  within  the 
authority  conferred  by  the  submission  on  the  arbitrators,  and 
that  the  decision  of  the  arbitrators  is  final. 

None  of  the  reasons  of  the  remonstrance  assert  that  the 
award  is  not  within  the  submission.  It  is  not  pretended  that 
the  arbitrators  failed  to  act  on  all  the  claims  submitted  to 
•*•  them,  or  that  they  undertook  to  act  on  any  matter  not 
submitted.  The  uniform  rule  of  decision  has  been  in  this 
state  that  in  such  cases  a  court  of  equity  will  not  set  aside 
an  award  except  for  partiality  and  corruption  in  the  arbitra- 
tors, mistakes  on  their  own  principles,  or  fraud  or  misbe- 
havior in  the  parties:  Allen  v.  Ranney,  1  Conn.  569;  Brown 
V.  Green,  7  Conn,  536;  Fisher  v.  Towner^  14  Conn.  30;  Bridge- 
port  V.  Eisenman,  47  Conn.  37. 

"In  general,  arbitrators  have  full  power  to  decide  upon 
questions  of  law  and  fact,  which  directly  or  incidentally 
arise  in  considering  and  deciding  the  questions  embraced  in 
the  submission.  As  incident  to  the  decision  of  the  questions 
of  fact,  they  have  power  to  decide  all  questions  as  to  the  ad- 
mission and  rejection  of  evidence,  as  well  as  the  credit  due 
to  evidence,  and  the  inferences  of  fact  t«  be  drawn  from  it. 
So,  when  not  limited  by  the  terms  of  the  submission,  they 
have  authority  to  decide  questions  of  law  necessary  to  the 
decision  of  the  matter  submitted,  because  they  are  judges  of 
the  parties  own  choosing.  Their  decision  upon  matters  of 
fact  and  law,  thus  acting  within  the  scope  of  their  authority, 
is  conclusive,  upon  the  same  principle  that  a  final  judgment 
of  a  court  of  last  resort  is  conclusive;  which  is,  that  the  party 
against  whom  it  is  rendered  can  no  longer  be  heard  to  ques- 
tion it.  It  is  within  the  principle  of  res  judicata;  it  is  the 
final  judgment  for  that  case  and  between  those  parties.  It 
is  amongst  the  rudiments  of  the  law  that  a  party  cannot, 
when  a  judgment  is  relied  on  to  support  or  to  bar  an  action, 
avoid  the  effect  of  it  by  proving,  even  if  he  could  prove  to 
perfect  demonstration,  that  there  was  a  mistake  of  the  facts 

or  of  the  law But  when  parties  have,  expressly  or  by 

reasonable  implication,  submitted  the  questions  of  law,  ub 
well  as  the  questions  of  fact,  arising  out  of  the  matter  of 
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controversy,  the  decision  of  the  arbitrators  on  both  subjects 
is  final.  It  is  upon  the  principle  of  res  judicata,  on  the  ground 
that  the  matter  has  been  adjudged  by  a  tribunal  which  th» 
parties  have  agreed  to  make  final,  and  a  tribunal  of  last  re- 
sort for  that  controversy;  and  therefore  it  would  be  as  con- 
trary t©  principle  for  a  court  of  law  or  equity  to  rejudge 
**''  the  same  question  as  for  an  inferior  court  to  rejudge  the 
decisions  of  a  superior,  or  for  one  court  to  overrule  the  judg-^ 
ment  of  another,  where  the  law  has  not  given  an  appellati* 
jurisdiction  or  a  revising  power  acting  directly  upon  th« 
judgment  alleged  to  be  erroneous":  Shaw,  C.  J.,  in  Boston 
Water  Power  Co.  v.  Gray,  6  Met.  165,  166. 

There  is  no  error  in  the  judgment  complained  ot 

In  this  opinion  the  other  judges  concurred. 

Awards — Relief  fboh  in  Equity. — Awards  will  be  set  aside  in  equity 
for  fraud,  mistake,  or  accident:  Muldrow  v.  Norris,  2  Cal,  74;  56  Am.  Dec.. 
313,  and  note;  Hariupee  v.  Pittsburgh,  131  Pa.  St.  535;  Herndon  v.  Impfiriai. 
etc.  Ins.  Co.,  110  N.  0.  279;  Brtish  v.  Fhher,  70  Mich.  469;  14  Am.  St.  Rep, 
510,  and  note;  James  v.  Sterrett,  137  Pa.  St.  234.  See  the  notes  to  the  fol- 
lowing cases:  Jackson  v.  Roane,  35  Am.  St.  Rep.  242;  Mormlle  v.  American 
Tract  Society,  25  Am.  Rep.  46;  Elmendorf  v.  Harris,  35  Am.  Dec  594,  and 
Jocelyn  v.  Donnel,  14  Am.  Dec.  754. 

Awards — How  Impeached. — There  are  two  modes  of  taking  an  ezcep 
tion  to  an  award;  one,  by  what  appears  on  the  face  of  the  award  itself,  at 
when  it  does  not  comply  with  the  requisites  of  law  for  constituting  a  goai 
award;  the  second  may  be  for  matters  extraneous  to  the  award,  as  for  mis" 
behavior  of  the  arbitrators:  Blackledge  v.  Simpson,  2  Hayw.  30;  2  Am.  Dec 
614;  Aiken  v.  Bolan,  1  Brev.  239;  2  Am.  Dec.  660,  and  note;  Pleasants  v. 
Boss,  1  Wash.  156;  1  Am.  Dee.  449,  and  note. 

•  Arbitrators. — Grant  of  Poweb  to:  See  the  extended  note  to  Elmen' 
dor/v.  Harris,  35  Am.  Dec.  591. 

Arbitration — Necessity  for  Findings. — Arbitrators  must  pass  on  ali. 
that  was  particularly  referred  to  them,  but  their  award  need  not  specify 
each  particular;  it  is  sufficient  if  the  general  result  shows  that  every  mattei 
referred  must  have  been  considered  and  decided:  Blackledge  v.  Simpson,  2^ 
Hayw.  30;  2  Am.  Dec.  614. 

Awards — Conclusiveness  of. — An  award  is  in  the  nature  of  a  judgment, 
from  tlie  obligation  of  which  nothing  can  release  the  defendant  but  payment 
or  discharge:  Hynea  v.  Wright,  62  Conn.  323;  36  Am.  St.  Rep.  344,  and: 
note.  The  award  of  a  commission  is  final  as  to  the  matters  within  the  scope 
of  its  authority:  Hewitt  v.  Craig,  86  Ky.  23;  Thornton  v.  McCormick,  75 
Iowa,  285.  An  award  made  upon  an  arbitration  and  performed  constitutes 
a  good  plea  in  bar  of  a  subsequent  action:  Cheatham  v.  Rowland,  105  N.  C. 
218.  An  award,  when  made  a  judgment  of  the  court,  is  final  and  conclusive: 
between  the  parties:  Reizemtein  v.  Hahn,  107  N.  C.  156. 
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EviDBNCB — Dkclarations. — Exceptions  to  the  general  rule  of  evidence 
which  excludes  statements  made  by  a  party  in  his  own  favor  ought  not 
to  be  extended. 

Bks  Gestae — Definition. — Resgettae  are  the  circumstances,  facts,  and  dec- 
larations which  grow  out  of  the  main  fact,  are  contemporaneous  with  it^ 
and  serve  to  illustrate  its  character. 

Declarations — Res  Gestje. — A  declaration  made  by  a  party  in  his  owd 
favor  is  not  admissible  in  evidence  as  part  of  therM  gestce,  except  where 
the  act  characterized  or  explained  by  such  declaration  is  admissible. 

Dkolarations — Competency — Res  Gest^ — Where  the  act  characterized 
or  explained  by  the  declaration  of  a  party,  and  made  in  his  own  favor, 
ia  not  admissible  in  evidence,  its  actual  admission,  without  objection* 
does  not  render  the  accompanying  declaration  competent. 

V.  Hunger,  for  the  appellants. 

WUliam  H.  Williams^  for  the  appellee. 

•*•  Torrance,  J.  This  is  an  action  brought  to  foreclose  a 
mortgage  made  to  secure  a  note  for  sixteen  hundred  dollara 
by  the  defendant,  Emily  Jones,  to  Charles  H.  Pinney,  now 
deceased. 

The  defendant  claimed  to  have  paid  upon  said  note  to 
Pinney  during  his  lifetime  the  sura  of  fifteen  hundred  dol- 
lars, '^*^  and  whether  this  was  true  or  not  was  the  main  fact 
in  dispute  between  the  parties. 

The  case  was  tried  before  the  Hon.  Elisha  Carpenter  as 
state  referee. 

For  the  purpose  of  showing  her  ability  to  make  such  pay- 
ment, the  defendant  offered  evidence  to  prove,  and  claimed 
she  had  proved,  that  at  the  time  when  she  bought  the  mort- 
gaged premises  in  March,  1892,  she  had  in  her  possession  the 
sum  of  fifteen  hundred  dollars,  in  addition  to  the  sum  of  five 
hundred  dollars  which  she  had  paid  on  account  of  said  pur- 
chase; that  this  sum  of  fifteen  hundred  dollars  was  in  a 
package  in  her  house;  that  she  moved  into  the  house  upon 
the  mortgaged  premises  in  April,  1892,  and  two  or  three 
weeks  thereafter,  in  the  presence  of  her  daughter  Cora,  who 
was  produced  as  a  witness,  she  counted  said  fifteen  hundred 
dollars,  and,  after  counting  the  same,  deducted  fifteen  dol- 
lars  therefrom,  and  placed  the  remainder  in  a  tin  box,  and 
placed  the  box,  with  the  money  in  it,  in  a  jar,  and  sealed  up 
the  jar  with  putty;  and  that,  after  leaving  the  jar  upon  a 
shelf  to  dry  for  two  or  three  days,  she  and  her  husband,  who 
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was  produced  as  a  witness,  buried  this  jar  in  the  cellar  near 
the  bottom  of  the  stairs,  covered  it  over  and  placed  a  paint- 
barrel  over  the  spot  where  the  jar  was  buried. 

While  Mrs.  Jones  was  upon  the  witness-stand  her  counsel 
offered  to  prove  by  her  that,  some  time  within  two  months 
after  the  money  had  been  counted  as  aforesaid,  Mrs.  Jones 
requested  her  daughter  Cora  to  go  with  her  to  the  said  place 
fvhere  the  money  was  then  buried,  and  that  thereupon  Cora 
and  she  went  to  the  spot  from  the  sitting-room  above;  that 
Mrs.  Jones  then  and  there  removed  the  paint-barrel  and  told 
Cora  that  the  money  was  in  a  pot  in  the  ground,  and  that 
she  wanted  her  to  know  where  it  was,  "for  if  she  should  die 
she  wanted  her  to  know  about  it." 

The  finding  states:  **  It  was  not  claimed  that  the  earth 
was  removed  from  over  the  jar  in  which  the  money  was 
claimed  to  have  been  placed,  or  that  the  jar  or  other  thing 
in  which  it  is  now  claimed  the  money  then  was  was  so  ex- 
posed or  attempted  to  be  exposed  to  view.  The  plaintiff's 
•*®  counsel  objected  to  the  admission  in  evidence  of  the  con- 
versation between  the  said  Emily  Jones  and  her  daughter 
Cora  upon  this  occasion,  and  it  was  excluded,  to  which  rul- 
ing the  defendant  duly  excepted." 

Mrs.  Jones  thereafter,  upon  this  point,  testified  without 
objection  as  follows:  "  Cora  went  with  me  down  cellar;  went 
down  the  cellar  steps  to  the  left  hand  of  the  stairs  just  as  you 
go  down.  I  showed  her  the  money;  I  took  the  paint-barrel 
and  moved  it  around  like  this  [illustrating],  and  pointed  out 
to  her  where  the  money  was  concealed;  then  I  set  the  barrel 
back  on  the  same  spot  I  had  removed  it  from;  then  we  went 
upstairs;  that  she,  Cora,  was  the  only  person,  so  far  as  she 
knew,  besides  her  husband  that  ever  knew  or  was  shown 
where  the  money  was." 

The  daughter  Cora  also  testified  without  objection,  to  her 
going  down  in  the  cellar  with  her  mother  and  being  shown 
where  the  money  was  concealed,  substantially  as  her  mother 
had  done. 

The  referee  found  that  said  claimed  payment  of  fifteen 
hundred  dollars  had  not  been  made. 

To  the  report  made  by  the  referee  the  defendant  filed  a 
remonstrance,  setting  up  as  the  ground  of  it  the  action  of  the 
referee  in  excluding  the  conversation  aforesaid  between  Cora 
and  her  mother.  He  further  set  up  therein  that  the  plaintiff 
claimed  that  Mrs.  Jones  did  not  have  said  sum  of  fifteen 
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hundred  dollars  at  any  time  after  1891,  and  that  her  entire 
«5tory  with  reference  to  the  possession  of  said  sum  was  false. 
The  plaintiff  demurred  to  the  remonstrance,  the  court  sus- 
tained the  demurrer,  judgment  was  rendered  for  the  plaintiff, 
and  the  defendant  appealed. 

This  appeal  presents  but  a  single  question,  and  that  is 
whether  the  statement  made  by  Mrs.  Jones  to  her  daughter 
was  admissible.  It  is  aj^parent  that  the  defendant  obtained 
the  benefit  of  every  thing  else  claimed  by  her  except  this 
statement.  She  was  allowed  to  testify  fully  as  to  her  acts 
and  conduct  in  going  into  the  cellar  and  pointing  out  the 
place  where  she  claimed  the  money  was  concealed,  and  from 
all  this  Cor.i  understood  that  the  money  was  there  buried.  She 
•**  says  indeed  that  she  there  showed  Cora  the  money,  but 
from  her  own  testimony  and  from  other  parts  of  the  record  it 
is  clear  that  all  she  meant  by  this  was  that  she  showed  her 
the  place  where  the  money  was  concealed.  Essentially,  then, 
iu  this  view  of  the  matter,  all  that  was  excluded  was  her 
statement  of  her  reason  for  having  Cora  know  where  the 
money  was  concealed;  and  it  is  perhaps  questionable  whether, 
even  on  the  defendant's  view  of  the  case,  the  exclusion  of  that 
was  error:  Russell  v.  Frisbie,  19  Conn.  205-211.  And  if  it 
was,  the  case  might  perhaps  be  disposed  of  on  the  ground 
that  the  error  did  not  harm  the  defendant.  But,  as  we  think 
the  evidence  was  rightly  excluded,  we  prefer  to  rest  the  de- 
cision upon  that  ground  rather  than  upon  the  one  suggested. 

As  we  have  said,  what  was  done  in  the  cellar  was,  without 
objection,  fully  testified  to  by  both  Mrs.  Jones  and  Cora. 
What  was  said  was  excluded;  and  that  was,  in  substance,  a 
statement  by  Mrs.  Jones  that  the  money  was  buried  there  in 
a  jar,  and  that  she  wanted  to  have  Cora  know,  for  a  reason 
then  stated,  where  it  lay.  The  defendant  strenuously  insisted 
that  this  statement  characterized  the  act  of  Mrs.  Jones  in 
going  to  the  cellar  and  doing  what -she  did  there,  and  was 
admissible  in  corroboration  of  her  claim  to  the  possession  of 
the  money,  and  as  part  of  the  res  gestse;  and  in  support  of 
these  claims  he  relies  mainly  upon  the  case  of  Card  v,  Foot^ 
56  Conn.  369;  7  Am.  St.  Rep'.  311. 

The  general  rule  is,  that  a  party  cannot  give  in  evidence 
his  own  declarations  in  his  own  favor,  made  in  the  absence 
of  the  other  party;  but  there  is  one  well-recogiiized  excep- 
tion to  this  rule,  where  such  declaration  is  part  of,  what  for 
want  of  a  better  name,  is  called  the  res  gestse:  Kilburn  v.  Ber^ 
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nett,  3  Met.  199;  Stirling  v.  Buckingham,  46  Conn.  461.  The 
nature  and  limits  of  this  exception  are  tolerably  well  de- 
fined, although  the  application  of  the  rule  embodied  in  the 
exception,  in  particular  cases,  is  some  times  attended  with 
diflSculty.  That  rule  is  thus  stated  in  Starkie  on  Evidence, 
10th  edition,  466-687:  "  In  the  first  place,  an  entry  or  dec- 
laration accompanying  an  act  seems,  on  principles  already 
announced,  to  be  admissible  evidence  in  all  cases  where  a 
***  question  arises  as  to  the  nature  or  quality  of  that  act. 
Indeed,  whenever  an  entry  or  declaration  reflects  light  upon, 
or  qualifies,  an  act  which  is  relevant  to  the  matter  in  issue 
and  is  evidence  in  itself,  it  becomes  admissible  as  part  of  the 
res  gesix,  if  it  be  contemporaneous  with  the  act." 

According  to  this  writer,  before  a  written  declaration  made 
by  a  party  in  his  own  favor  can  be  admissible  as  part  of  the 
res  gestse,  the  act  which  it  characterizes  and  of  which  it  forms 
a  part  must  be  itself  admissible  in  evidence  in  the  case;  and 
so  are  the  authorities.  "Where  an  act  done  is  evidence  per 
se,  a  declaratiou  accompanying  that  act  may  well  be  evi- 
dence if  it  reflects  light  upon  or  qualifies  the  act.  But  I 
am  not  aware  of  any  case  where  the  act  done  is,  in  its  own 
nature,  irrelevant  to  the  issue,  and  where  the  declaration  per 
86  is  inadmissible,  in  which  it  has  been  held  that  the  union 
of  the  two  has  rendered  them  admissible."  Coltman,  J.,  in 
Wright  v.  Tatham,  7  Ad.  &  E.  361;  Gresham  Hotel  Co.  v. 
Manning,  1  Ir.  C.  L.  125.  ^^Res  gestx  are  the  circumstances, 
facts,  and  declarations  which  grow  out  of  the  main  fact,  are 
contemporaneous  with  it,  and  serve  to  illustrate  its  char- 
acter": Stirling  v.  Buckingham,  46  Conn.  461.  "When  the 
act  of  a  party  may  be  given  in  evidence  his  declarations, 
made  at  the  time,  and  calculated  to  elucidate  and  explain 
the  character  and  quality  of  the  act,  and  so  connected  with 
it  as  to  constitute  one  transaction,  and  so  as  to  derive  credit 
from  the  act  itself,  are  admissible  in  evidence.  There  must 
be  a  main  or  principal  fact  or  transaction,  and  only  such 
declarations  are  admissible  as  grow  out  of  the  principal 
transaction,  illustrate  its  character,  are  contemporary  with 
it,  and  derive  some  degree  of  credit  from  it":  Lund  v.  Tyngs" 
borough,  9  Cush.  36. 

It  follows  that  if  the  act  of  Mrs.  Jones,  irrespective  of  the 
accompanying  statement,  was  not  in  itself  admissible  in  evi- 
dence, then  the  statement  was  inadmissible;  and  the  fact 
that  the  act  was  admitted  without  objection  does  not  make 
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the  accompanying  statement  legal  evidence.  The  question 
then  is  whether  what  Mrs.  Jones  did  upon  the  occasion  in 
question  was  per  te  admissible  as  evidence  in  the  case,  and 
*'*  we  are  clearly  of  the  opinion  that  it  was  not.  It  was 
oflfered  and  received  as  an  act  tending  to  show  that  she  then 
had  this  money  in  her  possession;  but  rightly  considered  it 
was  not  in  any  proper  sense,  within  the  meaning  of  the 
rule  in  question,  an  act  or  transaction  at  all.  It  is  true  there 
were  the  physical  acts  of  going  downstairs,  and  over  to  where 
it  was  supposed  the  money  was  buried,  and  the  moving  of 
the  paint-barrel,  and  the  pointing  to  or  otherwise  indicating 
&  certain  spot  of  earth,  but  that  was  all.  There  is  nothing 
in  all  this  tending  in  the  least  to  show  that  the  money,  or 
the  receptacle  which  had  contained  it,  were  then  in  the  spot 
pointed  out.  For  aught  that  appears  all  that  Mrs.  Jones 
could  then  know  or  say  about  the  money  was — not  that  it 
was  then  there — but  that  she  had  put  it  there  some  time 
before,  and  believed  it  was  there  then;  and  neither  she  nor 
Cora  then  knew,  or  could  know,  that  the  money  was  then  in 
the  possession  of  Mrs.  Jones,  or  even  in  existence  at  all. 
Nothing  whatever  was  done  by  either  of  them  with,  or  with 
reference  to,  the  money  or  the  jar;  they  were  not  seen, 
handled,  nor  dealt  with  in  any  manner  whatsoever.  Essen- 
tially, the  so-called  act  or  acts  of  Mrs.  Jones  are  but  state- 
ments or  declarations  that  she  had  buried  the  money  there 
€ome  time  before,  and  believed  it  was  there  then. 

Suppose  Mrs.  Jones  and  her  daughter  had  remained  up- 
«tairs,  and  Mrs.  Jones  had  said  to  Cora:  **  I  put  the  money 
you  saw  me  count  the  other  day  into  a  tin  box  and  the  box 
into  a  jar,  and  buried  the  jar  in  the  cellar  to  the  left  hand  of 
the  stairs  just  as  you  go  down,  and  put  a  paint-barrel  over 
the  spot  where  they  now  are;  I  tell  you  this  so  that  in  case 
of  my  death  you  will  know  where  to  find  the  money" — could 
any  one  successfully  contend  that  such  a  statement  was  ad- 
missible? Clearly  not.  It  would  be  a  mere  naked  statement 
or  declaration  of  a  past  transaction  in  the  party's  own  favor, 
and  would  clearly  fall  within  the  general  rule  of  exclusion. 
But  the  supposed  case  does  not  differ  essentially  from  the  real 
case;  for  in  the  one  Mrs.  Jones  indicates  and  describes  the 
place  where  she  buried  the  money  by  words,  and  in  the  other 
she  indicates  and  describes  it  by  acts;  and  **•  the  result  of 
both  is  but  a  statement  or  declaration  to  Cora  that  the  money 
had  been  buried  there,  and  that  Mrs.  Jones  believed  it  was 
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there  at  that  time.  That  in  the  one  case  this  information  is 
conveyed  to  Cora  by  words,  and  in  the  other  by  acts,  can  make 
no  difference;  in  both  the  result  is  only  and  solely  informa- 
tion conveyed. 

The  difference  between  an  act  of  the  kind  here  claimed^ 
and  the  acts  done  in  Russell  v.  Frisbie,  19  Conn.  205,  and 
Card  V.  Foot,  56  Conn.  369,  7  Am.  St.  Rep.  311,  is  quite  ob- 
vious. In  the  former  case  the  defendant  was  allowed  to  ]  rove 
what  he  said  to  one  Hempstead,  when  he  handed  to  him  for 
safekeeping  the  ship's  papers,  which  defendant  had  taken 
from  a  vessel  of  his  in  order  to  revoke  the  authority  of  her 
captain;  in  the  latter  the  plaintiff"  was  allowed  to  prove  what 
she  said  to  Miss  Lyon  when  she  delivered  to  her  for  safe- 
keeping the  package  containing  the  plaintiff's  bonds.  In 
both  of  these  cases  the  declarations  allowed  accompanied^ 
grew  out  of,  formed  part  of,  and  of  course  qualified  and  char- 
acterized, acts  which  themselves  were  clearly  admissible  to 
prove  the  then  possession  and  disposition  of  the  ship's  papers 
in  the  one  case  and  the  bonds  in  the  other.  The  acts  were 
not  in  effect  mere  declarations,  but  acts  of  possession  and  dis- 
position in  a  real  and  true  sense. 

In  the  case  at  bar  this  is  not  so.  There  the  so-called  act 
is  itself,  in  effect,  but  a  statement  or  declaration.  Nothing 
was  transacted,  nothing  was  done,  nothing  was  transpiring, 
evident  to  any  witness,  which  could  confirm  the  declarations 
excluded,  or  by  which  upon  cross-examination,  or  otherwise, 
the  truth  of  those  declarations  could  be  tested.  "  Declara- 
tions accompanying  acts  are  a  wide  field  of  evidence,  and  to 
be  carefully  watched,"  said  Williams,  J.,  in  Queen  v.  Bliss,  7 
Ad.  &  E.  556,  a  good  many  years  ago;  and  we  think  thi& 
"  field  "  should  still  be  carefully  watched. 

The  exceptions  to  the  general  rule  excluding  statements 
made  by  one  in  his  own  favor  ought  to  be  strictly  limited;, 
certainly  the  scope  of  the  exception  in  question  ought  not  to> 
be  extended  to  a  case  like  the  one  at  bar.  For  the  reasons 
given  the  claimed  act  or  acts  of  Mrs.  Jones  were  not  *"  ad- 
missible, and  should,  and  on  objection  probably  would,  have 
been  excluded.  They  were,  however,  admitted,  and  of  this  the 
defendant  does  not,  and  cannot,  justly  complain;  but,  on  ob- 
jection, the  statement  accompanying  the  claimed  act  waa 
excluded,  and  we  think  was  rightfully  excluded. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 
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Evidence — Declarations  in  Party's  Favor.— Self-serving  declarations 
are  incompetent  as  a  general  rule:  Tobin  v.  Young,  124  Ind.  507;  Walker  v. 
Steele,  121  Ind.  436;  Wallace  v.  Brrry,  83  Tex.  328;  Porter  v.  Metcalf,  84 
Tex.  468;  Herndon  v.  Daveivport,  75  Tex.  462.  A  party's  declarations  ar« 
not  admissible  in  his  favor,  though  accompanied  by  acts  in  harmony  there- 
with: Hunt  V.  Roylance,  11  Cush.  117;  59  Am.  Dec.  140,  and  note;  Tucker 
V.  Frederick,  28  Mo.  574;  75  Am.  Dec.  139.  A  plaintiff's  narrative  declara- 
tions of  past  events  are  inadmissible  as  evidence  in  his  favor,  though  mado 
to  his  attending  physician:  Emerson  v.  Lowell  Gas  Light  Co.,  6  Allen,  146; 
83  Am.  Dec  G21. 

EviuE.NCE— Self-serving  Declarations — Res  Gest.«: — When  Admissi- 
ble as. — Declarations  of  a  party  are  admissible  as  evidence  in  his  favor  when 
part  of  the  res  gestce,  or  where  such  declarations  are  necessary  to  explain  an 
act  which  takes  its  character  from  the  design  of  the  party  who  does  it: 
Baker  v.  Kelly,  41  Miss.  696;  93  Am.  Dea  274,  and  extended  note.  Declara- 
tions of  a  party  are  admissible  as  part  of  the  res  gestce  if  made  at  the  time  fo 
an  act  done  by  him,  and  explanatory  thereof,  where  evidence  of  such  act  ii 
admissible:  Wetmore  v.  Mell,  I  Ohio  St.  26;  59  Am,  Dec.  607,  and  note. 
Declarations  by  a  party  in  possession  of  personal  property  as  to  ownership 
thereof,  accompanying  some  principal  fact  which  they  serve  to  explain,  are 
sometimes  said  to  be  a  part  of  the  res  gestce,  and,  with  the  proper  restrictions, 
may,  in  certain  cases,  be  permitted  to  go  in  evidence:  Reiley  r.  Haynes,  38 
Kan.  259;  6  Am.  St.  Rep.  737. 

Evidence — Res  Gestae. — DEriNrnoN:  See  the  notes  to  Levoia  v.  State,  25 
Am.  St  Rep.  723;  Chattanooga  etc.  R.  R.  Co.  v.  Liddell,  21  Am.  St  Rep. 
178;  Hinchcliffe  v.  Koontz,  16  Am.  St  Rep.  407;  Texas  eic.  Ry.  Co.  v.  RoberU 
ton,  27  Am.  St  Rep.  935,  and  Initrnaiional  etc  Ry.  Co.  v.  Anderson,  27  Am. 
St  Rep.  907. 


CASES 

nr  THB 

SUPKEME    COURT 

or 

ILLINOIS. 


City  op  Bloomington  v.  Legq. 

[151  ILLINOIS,  9.] 

NxoLiGBNCi — Eyidkncs  ot  Othek  Accidents.— In  an  action  to  recover 
for  injury  caused  by  oegligence,  eTidence  that  other  accidents  have 
occurred  of  a  similar  character  to  that  which  resulted  in  the  injury  in 
question  is  competent,  not  for  the  purpose  of  showing  independent  acts 
of  negligence,  but  as  tending  to  prove  that  the  common  cause  of  the 
accidents  is  a  dangerous,  unsafe  thing. 

Neolioemcb — Evidence. — When  issue  is  made  as  to  the  safety  of  any 
machinery  or  work  of  man's  construction  which  is  of  practical  use  the 
manner  in  which  it  has  served  that  purpose,  when  put  to  that  use,  is 
matter  material  to  the  issue,  and  ordinary  experience  of  that  practical 
use,  and  the  effect  thereof  bear  directly  upon  such  issue.  Evidencs 
thereof  is  always  competent. 

Neolioencx — Evidence  of  Other  Accidents. — In  an  action  to  recover 
for  injury  resulting  from  negligence,  evidence  of  similar  accidents 
resulting  from  the  same  cause  is  competent  to  show  a  dangerous  condi- 
tion, and  as  tending  to  show  notice.  The  frequency  of  such  accident* 
creates  a  presumption  of  knowledge,  and  is  material  to  the  question  of 
diligence  used  to  obviate  the  cause  of  injury. 

Negliqence — Evidence  of  Other  Accidents. — To  render  evidence  ot 
similar  accidents,  resulting  from  the  same  cause,  competent  in  an 
action  to  recover  for  injury  resulting  from  negligence,  it  must  appear, 
or  the  evidence  must  reasonably  tend  to  show,  that  the  instrument  or 
agency  which  caused  the  injury  was  in  substantially  the  same  condition 
at  the  time  such  other  accidents  occurred  as  at  the  time  the  accident 
complained  of  was  caused. 

Nkoligencb. — Evidence  of  Precaution  Taken  After  ak  Accident  is 
not  admissible  to  show  uegligence. 

Action  to  recover  for  negligence  resulting  in  death.  It 
was  alleged  that  the  city  of  Bloomington  erected  and  main* 
tained  within  its  limits  a  fountain  used  for  drinking  purposes 
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and  for  watering  horses;  that  around  such  fountain  was  a 
basin  into  which  water  was  conducted  by  two  spouts  project- 
ing out  several  inches  over  the  basin,  so  that  horses,  when 
drinking,  or  afterwards,  were  liable,  in  lifting  their  heads,  to 
catch  or  break  their  bridles,  and  that  the  city  had  notice  of 
these  facts.  Silas  M.  Legg,  on  September  10,  1889,  while 
exercising  due  care  and  diligence  for  his  own  safety,  and 
while  driving  a  team  of  horses  attached  to  a  wagon  on  which 
he  was  riding,  allowed  his  horses  to  drink  from  the  basin  of 
the  fountain.  The  bridle  of  one  of  the  horses  caught  on 
one  of  the  spouts,  and  the  horses  ran  away,  throwing  him 
from  the  wagon,  which  passed  over  and  killed  him.  Judg- 
ment for  plaintiff,  and  defendant  appealed. 

T.  C.  Kerrick,  S.  Welty,  and  J.  P.  Lindley,  city  attorney,  for 
the  appellant. 

J.  S.  Ewing  and  J.  T.  Lillard,  for  the  appellee. 

*•  Phillips,  J.  The  declaration  contained  several  counts, 
some  of  which  alleged  that  the  spouts  of  the  fountain  turned 
downward  at  an  angle  at  the  end,  whilst  other  counts  charged 
the  spouts  as  projecting  straight  out. 

Evidence  was  admitted,  over  the  defendant's  objection, 
that  other  accidents  had  occurred  of  a  similar  character  to 
that  which  resulted  in  injury  to  the  deceased.  Evidence  of 
other  accidents  occurring  from  the  same  cause  is  by  many 
courts  held  incompetent. 

This  court  has  held  such  evidence  competent,  not  for  the 
purpose  of  showing  independent  acts  of  negligence,  but  as 
tending  to  show  the  common  cause  of  these  accidents  is  a 
dangerous,  unsafe  thing.  Where  an  issue  is  made  as  to  the 
safety  of  any  machinery  or  work  of  man's  construction  which 
is  for  practical  use,  the  manner  in  which  it  has  served  that 
purpose,  when  put  to  that  use,  would  be  a  matter  material  to 
the  issue,  and  ordinary  experience  of  that  practical  use,  and 
the  effect  of  such  use,  bear  directly  upon  such  issue.  It  no 
more  presents  a  collateral  issue  than  any  other  evidence  that 
calls  for  a  reply  which  bears  on  tlie  main  issue.  Such  evi- 
dence is  held  competent  by  the  weight  of  authority:  Ottawa 
Oas  Light  &  Coke  Co.  v.  Graham,  35  111.  346;  City  of  Chicago 
V.  Powers,  42  111.  170;  89  Am.  Dec.  418;  City  of  Fort  Wayne 
V.  Coombs,  107  Ind.  75;  57  Am.  Rep.  82;  City  of  Topeka  v. 
Sherwood,  39  Kan.  690;  District  of  Columbia  v.  Armes,  107 
U.  S.  519;  Darling  v.  \restmoreland,  52  N.  H.  401;  13  Am. 
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Rep.  55.  The  same  rule  is  adopted  in  Georgia,  **  Alabama, 
Connecticut,  Minnesota,  Michigan,  and  other  states.  In  ad- 
dition to  being  evidence  material  to  the  issue  to  show  a  dan- 
gerous condition,  it  is  also  evidence  material  as  tending  to 
show  notice:  City  of  Chicago  v.  Powers,  42  111.  170;  89  Am. 
Dec.  418.  The  frequency  of  such  accidents  would  create  a 
presumption  of  knowledge,  and  would  be  material  to  the 
question  of  diligence  used  to  obviate  the  cause  of  injury. 

The  further  point  is  made  that  plaintiff  was  permitted  to 
show,  over  the  objection  of  defendant,  that  other  accidents 
occurred  on  account  of  the  fountain  spouts,  when  they  were 
not  in  the  same  condition  as  they  were  at  the  time  of  injury 
to  the  deceased.  The  rule  is  clear  that  to  render  evidence 
of  similar  accidents,  resulting  from  the  same  cause,  compe- 
tent, it  must  appear,  or  the  evidence  must  reasonably  tend  to 
show  that  the  instrument  or  agency  which  caused  the  injury 
was  in  substantially  the  same  condition  at  the  time  such 
other  accidents  occurred  as  at  the  time  the  accident  com- 
plained of  was  caused.  The  fountain  spouts,  when  the  foun- 
tain was  first  erected,  projected  two  or  three  inches  from  the 
standard,  and  an  elbow  was  screwed  on  to  the  outer  end, 
which,  in  position,  was  perpendicular  to  the  end  of  the  spout, 
and  projected  downward.  That  elbow  was  removed,  and  that 
was  the  changed  condition.  It  is  not  possible  for  a  trial  court 
to  know  the  fact  to  be  testified  to  by  a  particular  witness,  and 
whenever  a  witness  was  inquired  of  as  to  other  accidents,  the 
court,  when  the  question  was  objected  to,  ruled  in  the  pres- 
ence of  the  jury  that  such  evidence,  if  there  were  changed 
conditions,  could  not  be  considered  to  the  prejudice  of  the 
city.  And  on  the  trial  the  court  instructed  the  jury  that 
they  were  not  "to  consider  any  testimony  regarding  acci- 
dents or  trouble  with  horses,  occurring  at  the  fountain  iu 
question,  at  a  time  or  times  when  you  believe  from  the  evi- 
dence the  spouts  complained  of  were  in  a  materially  diflfer- 
ent  condition  from  **  what  they  were  at  the  time  of  the 
injury  complained  of  in  this  case." 

Considering  the  instruction,  and  what  was  said  by  the 
court  in  ruling  on  the  objection,  we  are  not  disposed  to  hold 
there  was  such  error  in  the  admission  of  that  evidence  that 
this  judgment  should  be  reversed.  It  is  insisted  that  the 
court  erred  in  allowing  proof  that  the  spouts  were  entirely 
removed  after  the  injury  to  deceased.  "  Evidence  of  precau- 
tion taken  after  an  accident  is  apt  to  be  interpreted  by  a  jury 
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as  an  admission  of  negligence":  Hodges  v.  Percival,  132 
111.  53. 

Such  evidence  is  not  admissible;  but  it  appears  that  the 
answer  made  by  the  witness  was  on  cross-examination,  and 
in  response  to  a  question  asked  by  appellant's  counsel,  to 
which  counsel  asking  the  question  objected,  and  the  objection 
was  overruled;  on  re-examination  counsel  for  plaintiff  in- 
quired of  the  witness  as  to  the  same  matter,  to  which  counsel 
for  appellant  objected;  no  exception,  however,  was  preserved 
in  the  record  to  any  of  the  rulings  of  the  court  on  these 
objections;  there  is,  therefore,  nothing  for  this  court  to  review 
on  that  question. 

We  have  carefully  considered  the  objections  made  to  the 
second  and  seventh  instructions  given  for  plaintiff,  and  are 
of  opinion  that  they  are  not  subject  to  the  criticism  made, 
and  concur  with  the  view  expressed  by  the  appellate  court 
with  reference  to  those  instructions.  We  are  of  opinion  that 
there  is  no  reversible  error  in  this  record,  and  the  judgment 
of  the  appellate  court  is  aflBrmed. 

Negligence — Evidencb  of  Other  Accidents.  — Evidence  of  other 
■imilar  occurrencea  on  other  occasions  is  not  admissible  for  the  purpose  of 
raising  a  presuuiption  that  the  accident  in  question  happened,  or  that  the 
place  was  daugeroas  or  defective,  or  that  the  situation  was  of  such  a  char- 
acter  that  the  occurrence  resulting  in  the  injury  complained  of  might  well 
have  taken  place:  Cleveland  etc.  Ry.  Co.  v.  Wynant,  114  Ind.  625;  5  Am.  St. 
Rep.  C44.  In  an  action  for  injuries  resulting  from  an  alleged  defect  in  a 
highway,  where  the  question  at  issue  is  whether  the  defect  rendered  the 
higiiway  unsafe  for  tiavelcrs,  evidence  that  other  persons  received  injuries 
from  the  same  defect  is  inadmissible:  Bremner  v.  Miabitantx,  83  Me.  415; 
23  Am.  St.  Rep.  782,  and  note.  To  the  same  effect,  see  Mathews  v.  Ctdar 
Jtaput$,  80  Iowa,  459;  20  Am.  St.  Rep.  436,  and  note;  Phillips  v.  Town  o/ 
Willow,  70  Wis.  6;  6  Am.  St.  Rep.  114,  and  note.  That  evidence  of  pre- 
vious accidents  of  a  similar  nature  is  not  admissible  in  an  action  against  a 
railroad  company  for  negligence,  see  the  note  to  Louisville  etc  R.  R.  Co.  r. 
Berry,  21  Am.  St.  Rep.  332. 

Neolioencb — Evidence  of  Precautions  Taker  Subsequent  to  Ac- 
cident.—Evidence  that  the  defendant  in  an  action  to  recover  damages  for 
personal  injuries  has  adopted,  since  the  occurrence  of  the  accident,  certain 
precaotions  calculated  to  prevent  a  repetition  thereof,  is  not  admissible: 
Stnndurd  Oil  Co.  Tiemey,  92  Ky.  367;  36  Am.  St.  Rep.  595,  and  note} 
Shitinera  ▼.  Proprietors,  154  Mass.  168;  26  Am.  St.  Rep.  226,  and  note. 
Contra,  see  St.  Louis  etc  Ry.  Co.  t.  Weaver,  35  Kan.  412;  59  Am.  Rep.  176, 
and  extended  note. 
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Eqttitt  Jurisdiction — Protection  of  Political  Rights. — A  court  of 
equity  has  no  jurisdiction  to  protect  and  enforce  the  right  of  a  Toter  to 
cast  his  ballot  in  a  legal  and  effective  manner,  or  his  right  to  be  a  can* 
didate  for  a  particular  elective  office,  or  to  have  an  election  called  and 
held  under  the  provisions  of  a  valid  law,  or  to  have  his  name  printed 
upon  the  ballots  to  be  used  at  such  election,  so  that  he  may  be  voted 
for  in  a  legal  manner.  Such  rights  are  purely  political,  and  must  be 
asserted  in  a  court  of  law. 

Eqditt  Jurisdiction— Protection  of  Political  Rights. — Wherever  e«- 
tablished  distinctions  between  equitable  and  common-law  jurisdiction 
are  observed  courts  of  equity  have  no  authority  to  interpose  for  the 
protection  of  rights  merely  political,  and  when  no  civil  or  property 
rights  are  involved.  In  such  cases  the  remedy  must  be  sought  in  a 
court  of  law. 

Equity  Jurisdiction — Protkction  of  Political  Rights. — The  jnrisdio* 
tion  of  a  court  of  chancery  cannot  be  invoked  to  protect  the  right  of  a 
citizen  to  vote,  or  to  be  voted  for  at  an  election,  or  his  right  to  be  a 
candidate  for,  or  to  be  elected  to,  any  office,  or  to  restrain  the  holding 
of  an  election,  or  of  directing  or  controlling  the  mode  in  which,  or  of 
determining  the  rules  of  law  in  pursuance  of  which,  an  election  shall 
be  held.  Such  matters  involve  no  property  rights,  but  pertain  solely 
to  the  political  administration  of  government.  Therefore  the  remedy 
must  be  sought  in  courts  of  law. 

Equity  JuRisDicrnoN — Protection  of  PoLrriCAL  Rights. — If  a  public 
officer  charged  with  political  administration  has  disobeyed,  or  threatens 
to  disobey,  the  mandate  of  the  law,  whether  in  respect  to  calling  or 
conducting  an  election  or  otherwise,  the  party  injured  or  threatened 
with  injury  in  his  political  rights  is  not  without  remedy.  But  the 
remedy  must  be  sought  in  a  court  of  law,  and  not  in  chancery. 

Remedies — Mandamus  and  Injunction  not  Correlative. — Wherever 
established  distinctions  between  equity  and  common-law  jurisdiction 
are  observed,  injunction  and  mandamus  are  not  correlative  remedies,  in 
the  sense  of  being  applicable  to  the  same  subject  matter,  the  choice  of 
the  writ  to  be  resorted  to  in  a  particular  case  depends  upon  whether 
there  is  an  exce!>s  of  action  to  be  restrained  or  a  defect  to  be  supplied. 
Injunction  is  proper  only  in  cases  of  equitable  jurisdiction,  while  man- 
damua  is  applicable  only  in  cases  coming  within  the  appropriate  juris* 
diction  of  courts  of  common  law. 

Elections. — iNjuNcrioN  does  not  Lie  to  restrain  the  holding  of  an  elec- 
tion, or  to  restrain  public  officers  from  incurring  the  expense  incident 
to  holding  an  election. 

Q.  Hunt,  W.  J.  Calhoun,  E.  S.  Smith,  and  H.  0.  Jonez,  for 

the  appellants. 

T.  A.  Moran,  for  the  appellees. 

**  Per  Curiam.     The   first  of  these  cases  was  a  bill  in 
chancery,  exhibited  by  James  P.  Fletcher  in  the  circuit  court 
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of  Vermilion  county,  praying  that  an  act  of  the  general  assem- 
bly, entitled  "An  act  to  apportion  the  state  of  Illinois  into 
senatorial  districts,  and  to  repeal  certain  acts  therein  named," 
approved  June  15,  1893,  be  declared  unconstitutional  and 
void,  and  that  a  writ  of  injunction  issue  to  Walter  C.  Tutlle, 
county  clerk  of  Vermilion  county,  restraining  him  from  issu- 
ing, or  causing  to  be  posted,  notices  of  election,  calling  an 
election  for  members  of  the  house  of  representatives  for  the 
eighteenth  senatorial  district;  that  the  injunction  be  made 
perpetual,  and  also  a  general  prayer  for  relief.  Tuttle,  the 
county  clerk,  was  the  only  party  named  as  defendant. 

The  complainant,  by  his  bill,  professed  to  prosecute  his 
action  for  himself,  as  well  as  for  all  the  people  of  the  state  of 
Illinois.  The  averments  of  his  bill  are,  in  substance,  that  he 
is,  and  for  more  than  thirty-nine  years  has  been,  a  citizen  of 
the  county  of  Vermilion,  and  is  a  taxpayer  and  legal  voter  in 
that  county;  that  under  the  constitution  of  the  state  he  ia 
entitled  to  equal  representation  in  the  general  assembly  of 
the  state  with  each  and  every  other  citizen  thereof,  so  far  a* 
such  equality  of  representation  can  be  secured  by  an  appor- 
tionment of  the  senatorial  districts  of  the  state,  for  the  elec- 
tion of  senators  and  members  of  the  house  of  representatives 
in  the  general  assembly,  among  the  several  counties  in  the 
state;  that,  by  reason  of  the  matters  thereinafter  recited,  the 
petitioner's  right  of  equal  or  proportionate  representation  in 
the  general  assembly  of  the  state,  as  well  as  the  like  rights  of 
*•  every  other  citizen  of  the  state,  as  provided  by  the  consti- 
tution, has  been  infringed,  violated,  and  in  a  large  part 
destroyed,  unless  through  the  intervention  of  the  court,  as  a 
court  of  equity,  the  wrongs  complained  of  shall  be  prevented. 

The  bill  then  alleges  that  the  population  of  the  state,  a& 
ascertained  by  the  federal  census  of  1890,  was  3,826,351,  and 
an  exhibit  is  appended  to  the  bill  of  the  census  bulletin,  show- 
ing the  population  of  the  state  by  counties,  and  of  the  city  of 
Chicago  by  wards,  according  to  the  census  of  1890;  that,  for 
the  purpose  of  apportioning  the  state  into  senatorial  districts, 
it  became  and  was  the  duty  of  the  general  assembly  to  divide 
the  population  of  the  state,  as  ascertained  by  the  federal  cen- 
sus, by  the  number  fifty-one,  the  quotient  thereby  produced 
to  be  the  ratio  of  representation  in  the  state;  that  it  was  then 
and  there  the  duty  of  the  general  assembly  to  divide  the  state 
into  fifty-one  senatorial  districts,  such  districts  to  be  formed  of 
contiguous  and  compact  territory,  bounded  by  county  lines,. 
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such  districts  to  contain,  as  nearly  as  practicable,  an  equal 
number  of  inhabitants;  that  when  any  county  contained  a 
population  exceeding  two  full  ratios  it  was  entitled  to  be 
divided  into  senatorial  districts,  equal  in  number  to  the  num- 
ber of  full  senatorial  ratios  of  inhabitants  contained  in  the 
county,  as  shown  by  the  census;  that  the  senatorial  ratio 
thus  formed  was  75,026;  that  the  population  of  the  county  of 
Cook  was  1,191,922;  that  the  general  assembly,  in  and  by  the 
above-mentioned  act,  gave  and  apportioned  to  the  county  of 
Cook  fifteen  senatorial  districts,  and  to  the  residue  of  the 
state  thirty-six. 

The  bill  then  specifies  and  points  out  a  large  number  of 
the  senatorial  districts  created  by  the  act,  both  in  the  county 
of  Cook  and  elsewhere  in  the  state,  which,  as  it  alleges,  are 
not  formed  of  contiguous  and  compact  territory,  as  required 
by  the  constitution,  among  them  being  the  eighteenth  sena- 
torial district,  composed  of  the  counties  **  of  Vermilion  and 
Ford.  It  also  alleges  that  the  act  did  not  apportion  the 
state  into  senatorial  districts  containing,  as  nearly  as  practi- 
cable, an  equal  number  of  inhabitants,  but,  on  the  contrary, 
that  many  of  the  districts  contain  numbers  of  inhabitants 
far  in  excess  of  the  senatorial  ratio,  and  greatly  and  unnec- 
essarily unequal,  when  compared  with  other  districts  cre- 
ated by  the  act,  and  that  many  of  the  districts  contain  numbers 
of  inhabitants  greatly  below  the  senatorial  ratio,  and  grossly 
and  unnecessarily  unequal,  when  compared  with  other  dis- 
tricts, and  a  large  number  of  districts  are  specified  and  pointed 
out,  in  which  it  is  alleged  such  gross  and  unnecessary  in- 
equality of  population  exists. 

It  is  therefore  alleged  that  by  reason  of  the  unnecessary 
and  gross  inequalities  of  population  among  the  several  dis- 
tricts, and  also  by  reason  of  the  failure  to  form  the  several 
districts  of  contiguous  and  compact  territory,  the  apportion- 
ment act  of  1893  is  unconstitutional  and  void. 

The  complainant  further  alleges  that  he  is  a  candidate  for 
election  as  a  member  of  the  house  of  representatives,  which 
representatives  are  to  be  chosen  at  a  general  election,  to  be 
held  on  the  Tuesday  next  after  the  first  Monday  in  Novem- 
ber, 1894;  that  he  has  already  been  chosen  for  such  can- 
didacy by  the  voters  of  his  party  in  Vermilion  county,  at  the 
primaries  already  held  in  that  county;  that  as  such  can- 
didate he  has  a  special  personal  interest  in  the  question  at 
issue  in  this  case,  and  is  entitled  to  prosecute  this  suit,  to 
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the  end  that  he  may  be  voted  for  in  the  district,  and  through- 
out the  district,  of  which  Vermilion  county  legally  forms  a 
part,  and  that  the  legal  voters  of  all  the  district  may  have 
an  opportunity  to  vote  for  him,  and,  if  chosen  by  a  plurality 
of  the  votes  cast  at  such  election,  that  he  may  be  duly  de- 
clared elected  as  a  member  of  the  house  of  representatives 
for  such  district;  that  the  entire  people  of  the  state  are  inter- 
ested in  the  question,  to  the  end  that  the  next  general  as- 
sembly of  the  state  to  be  chosen  may  be  chosen  from  districts 
legally  formed,  and  that  its  acts  may  *®  not  be  questioned, 
by  reason  of  the  invalidity  of  the  act  of  apportionment,  and 
that  the  people  may  enjoy  the  right  of  representation,  as 
provided  by  the  constitution. 

The  petitioner  further  alleges  that,  under  the  present  sys- 
tem of  holding  elections,  as  provided  for  by  the  laws  of  this 
state,  the  holding  of  an  election  throughout  the  county  of 
Vermilion  necessitates  a  large  expenditure  of  public  moneys, 
to  be  paid  out  of  the  treasury  of  the  county;  that  as  the 
apportionment  act  above  referred  to  is  invalid  it  will  entail 
upon  the  people  and  taxpayers  of  the  county  a  large  and 
unnecessary  burden  in  holding  elections  for  members  of  the 
general  assembly  themselves,  and  that  the  amount  of  public 
funds  thus,  unnecessarily  paid  out  of  the  county  treasury 
will  exceed  fifty  dollars,  and  that  the  total  cost  of  holding 
the  election  in  the  county  will  exceed  the  sum  of  one  thou- 
sand dollars. 

It  is  further  alleged  that  Walter  C.  Tuttle  is  the  county 
clerk  of  Vermilion  county,  and  it  is  made  his  duty  by  law. 
at  least  thirty  days  prior  to  any  general  election,  to  make 
out  and  deliver  to  the  supervisors  of  his  county  three  notices 
for  each  election  precinct  or  district  in  their  respective 
townships,  Vermilion  county  being  under  township  organiza- 
tion, which  notices  are  required  to  specify  and  give  the  title 
of  the  several  offices  to  be  filled  at  such  election,  and  which 
notices  the  supervisors  are  required  to  i>08t  up  in  three  of  the 
most  public  places  in  each  election  precinct  in  their  respect- 
ive townships,  and  such  election  will  be  held  in  pursuance 
thereof,  as  provided  by  law;  that,  by  the  law  of  tiie  state, 
the  county  clerk  will  have  charge  of  printing  the  ballots  for 
the  general  election,  and  it  is  made  his  duty  to  furnish  such 
ballots  to  the  judges  of  election,  and  no  ballots  other  than 
those  thus  furnished  can  be  used  at  the  election;  that,  not- 
withstanding the  matters  above  set  forth,  the  county  clerk 
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threatens  and  declares  his  intention  to  issue  the  notice  of 
election  in  his  county,  for  the  election  of  three  members  of 
the  house  of  representatives  for  the  eighteenth  senatorial 
district,  and  to  have  the  ballots  for  *•  the  election  printed 
accordingly,  so  far  as  the  same  pertains  to  the  representa- 
tives in  the  general  assembly,  by  means  whereof,  and  by 
reason  of  the  premises,  the  legal  voters  of  Vermilion  county 
will  be  induced  to  and  will  cast  their  votes  for  members  of 
the  general  assembly  for  a  district  of  which  Vermilion 
county  does  not  legally  form  a  part,  and  no  votes  can  be  cast 
at  such  election  for  members  of  the  general  assembly  for  the 
district  of  which  the  county  does  legally  form  a  part,  by 
means  whereof  the  election  of  members  of  the  general  as- 
sembly will  be  invalid  and  of  no  efifect;  that,  unless  restrained 
by  the  order  of  the  court  from  issuing  or  causing  to  be  posted 
notices  of  election  as  above  set  forth,  the  county  clerk  will 
issue  such  notices  and  cause  them  to  be  posted,  and  peti- 
tioner will  be  greatly  damaged,  and  will  be  deprived  of  his 
constitutional  right  of  becoming  a  candidate  for  member  of 
the  house  of  representatives  in  the  district  of  which  he  is  a 
resident,  and  of  being  voted  for  by  the  legal  voters  of  that 
district,  and  also  of  the  right  of  voting  for  candidates  for  the 
general  assembly  for  that  district;  that,  by  reason  of  the 
matters  above  set  forth,  the  people  of  the  state  will  be  de- 
prived of  the  right  of  equal  and  proportionate  representation^ 
as  provided  and  recognized  by  the  constitution  of  the  state. 

It  is  further  alleged  that  if  the  apportionment  act  of  1893 
is  invalid,  as  the  complainant  is  advised  and  believes,  the 
legal  voters  of  Vermilion  county  are  entitled  to  vote  for  and 
elect  a  member  of  the  state  senate  in  the  next  general  assem- 
bly; that  the  county  clerk  threatens  to,  and  declares  it  to  be 
his  intention  to,  omit  from  the  election  notices  any  call  or 
notice  for  the  election  of  a  member  of  the  state  senata,  and 
to  omit  from  the  ballots,  which  he  will  cause  to  be  printed 
for  the  election  in  the  county,  the  name  of  any  candidate  for 
the  oflBce  of  senator,  so  that  the  legal  voters  of  the  county,, 
including  the  complainant,  will  *•  be  deprived  of  the  consti- 
tutional right  of  voting  for  a  candidate  for  state  senator  at 
the  November  election. 

It  is  also  alleged  that  the  general  assembly  passed  another 
apportionment  act,  which  was  approved  May  16,  1893,  which, 
act  was  in  all  respects  identical  with  the  act  before  referred 
to,  except  that  it  omitted  from  the  seventh  senatorial  district 
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the  town  of  Riverside,  and  which  act — the  act  above  referred 
to,  and  approved  June  15,  1893 — purports  to  have  repealed; 
but  it  is  alleged  that  the  act  of  May  16,  1893,  is  subject  to  all 
the  objections  above  set  forth  in  relation  to  the  act  of  June 
15,  1893,  and  is,  for  the  same  reasons,  unconstitutional  and 
void. 

The  prayer  of  the  bill  is,  that  upon  the  hearing  of  the  cause 
both  acts  be  declared  unconstitutional  and  void,  and  held  to 
be  of  no  effect,  and  that  a  writ  of  injunction  isfcue  to  Walter 
C.  Tuttle,  county  clerk  of  Vermilion  county,  restraining  him 
from  issuing  or  causing  to  be  posted  notices  of  elecjon,  call- 
ing an  election  for  members  of  the  house  of  representatives 
for  the  eighteenth  senatorial  district,  and  that  such  injunc- 
tion be  made  perpetual,  and  that  the  court  grant  to  the  peti- 
tioner and  to  the  people  all  such  other  and  further  relief  as 
the  case  demands. 

The  defendant  answered,  admitting  the  allegations  of  the 
bill,  except  that  he  denied  that  the  complainant's  rights  were 
infringed  by  the  matters  thus  alleged;  that  the  senatorial 
districts  created  by  the  act  in  question  are  not  compact  and 
contiguous,  and  that  the  act  is  unconstitutional  and  void, 
and  also  excepting  that  the  defendant  says  that  he  cannot 
answer  whether  the  districts  are  as  nearly  equal  as  practica- 
ble, and  whether  the  population  of  some  of  the  districts  is 
unnecessarily  greater  or  less  than  the  given  ratio. 

A  replication  was  filed,  and  a  hearing  was  had  upon  the 
bill,  the  admissions  made  by  the  answer  and  the  replication, 
and  at  such  hearing  a  decree  was  entered  dismissing  the  bill 
at  complainant's  cost  for  want  of  equity. 

•*  In  the  other  case,  of  which  the  title  is  given  above,  W. 
C.  Blair  filed  his  bill  in  chancery,  in  the  circuit  court  of  San- 
gamon county,  against  William  H.  Hinrichsen,  the  secretary 
of  state,  alleging  that  the  complainant  is  a  resident  of  the 
county  of  Jefferson,  and  a  legal  voter  in  that  county,  and 
qualified  to  hold  the  office  of  member  of  the  general  assem- 
bly, and  is  a  candidate  of  his  party  for  that  office,  in  and 
for  the  forty-seventh  senatorial  district,  as  formed  by  the 
apportionment  act,  approved  March  1,  1872,  consisting  of 
the  counties  of  Jefferson,  Hamilton,  and  White.  Hia  bill 
attacks  the  apportionment  act  of  1893  upon  substantially 
the  same  grounds  alleged  in  the  bill  of  James  P.  Fletcher, 
and  also  attacks  the  apportionment  act  of  May  6.  1SS2, 
dividing  the  state  into  senatorial  districts,  on  similar  grouu  Jg, 
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and  prays  to  have  both  the  acts  of  1893  and  1882  declared 
unconstitutional  and  void. 

The  bill  alleges  that  the  secretary  of  state  declares  that  it 
is  his  intention  to  certify  the  names  of  candidates  who  are 
nominated  in  the  various  ways  now  provided  by  law,  as  can- 
didates for  the  general  assembly,  from  the  districts  as  fixed 
by  the  apportionment  act  of  1893,  if  that  act  is  constitu- 
tional, but  that  if  it  is  held  to  be  unconstitutional  he  will 
then  certify  the  names  of  candidates  nominated  for  the  sen- 
atorial districts  as  fixed  by  the  act  of  1882,  and  that  he  will 
BO  act,  unless  restrained  by  the  court  from  so  doing,  and  the 
complainant  will  be  deprived  of  his  right  to  have  his  name 
printed  upon  the  tickets  and  voted  for  at  the  next  general 
election  of  members  of  the  general  assembly;  that,  if  the 
secretary  of  state  i<3  not  enjoined  from  certifying  the  names 
of  such  candidates,  a  large  amount  of  money  will  be  ex- 
pended in  and  about  printing  the  tickets  containing  the 
names  of  the  candidates  from  districts  formed  by  unconsti- 
tutional and  void  laws;  that  the  public  money  used  in  print- 
ing such  tickets  will  be  wholly  wasted,  and  that  the 
complainant  is  a  citizen  and  taxpayer  of  the  state. 

**  The  bill  prays  that  both  of  the  apportionment  laws  of 
1893  and  the  apportionment  act  of  1882  be  each  and  all 
declared  unconstitutional  and  void,  and  that  of  1872  be 
declared  in  full  force,  and  that  the  secretary  of  state  be 
enjoined  from  certifying  the  name  of  any  candidate  who  may 
be  nominated  for  election  to  the  next  general  assembly  from 
districts  formed  under  either  of  the  acts  of  1893,  or  under 
the  act  of  1882,  and  that  at  the  hearing  the  injunction  be 
made  perpetual,  and  also  a  general  prayer  for  relief. 

A  general  demurrer  to  this  bill  was  sustained  by  the  court, 
and,  the  complainant  electing  to  abide  by  his  bill,  a  decree 
was  entered  dismissing  the  bill,  at  the  complainant's  costs, 
for  want  of  equity,  and  the  complainant  has  appealed  to 
this  court.  The  two  cases  have  been  consolidated  in  this 
court  for  the  purposes  of  argument,  and,  as  they  involve  sub- 
stantially the  same  legal  propositions,  they  will  be  con- 
sidered together. 

From  the  foregoing  statement  of  these  two  bills  it  seems 
to  be  perfectly  plain  that  the  entire  scope  and  object  of  both 
is  the  assertion  and  protection  of  political,  as  contradis- 
tinguished from  civil,  personal,  or  property  rights.  In  both 
the  complainant  is  a  legal  voter,  and  a  candidate  for  a  par- 
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ticular  elective  oflBce,  and  by  his  bill  he  is  seeking  the  pro- 
tection and  enforcement  of  his  right  to  cast  his  own  ballot 
in  a  legal  and  effective  manner,  and  also  his  right  to  be  such 
■candidate,  to  have  the  election  called  and  held  under  the 
provisions  of  a  valid  law,  and  to  have  his  name  printed  upon 
the  ballots  to  be  used  at  such  election  so  that  he  may  be 
voted  for  in  a  legal  manner.  The  rights  thus  asserted  are 
all  purely  political.  Nor,  so  far  as  this  question  is  con- 
cerned, is  the  matter  aided  in  the  least  by  the  attempt  made 
by  the  complainant  in  each  bill  to  litigate  on  behalf  of  other 
voters,  or  of  the  people  of  the  state  generally.  The  claims 
thus  attempted  to  be  set  up  are  all  of  the  same  nature,  and 
are  none  the  less  political. 

*'  As  defined  by  Anderson,  a  civil  right  is  "a  right 
accorded  to  every  member  of  a  distinct  community  or  na- 
tion," while  a  political  right  is  a  "  right  exercisable  in  the 
administration  of  government":  Anderson's  Law  Diction- 
ary, 905.  Says  Bouvier:  *'  Political  rights  consist  in  the 
power  to  participate,  directly  or  indirectly,  in  the  estab- 
lishment or  management  of  the  government.  These  politi- 
cal rights  are  fixed  by  the  constitution.  Every  citizen  has 
the  right  of  voting  for  public  officers,  and  of  being  elected; 
these  are  the  political  rights  which  the  humblest  citizen 
possesses.  Civil  rights  are  those  which  have  no  relation  to 
the  establishment,  support,  or  management  of  the  govern- 
ment. They  consist  in  the  power  of  acquiring  and  enjoying 
property,  or  exercising  the  paternal  and  marital  powers,  and 
the  like.  It  will  be  observed  that  every  one,  unless  deprived 
of  them  by  sentence  of  civil  death,  is  in  the  enjoyment  of 
his  civil  rights — which  is  not  the  case  with  political  rights; 
for  an  alien,  for  example,  has  no  political,  although  in  full 
enjoyment  of  his  civil,  rights":  2  Bouvier's  Law  Dictionary, 
597. 

The  question  then  is  whether  the  assertion  and  protection 
of  political  rights,  as  judicial  power  is  apportioned  in  this 
etate  between  courts  of  law  and  courts  of  chancery,  are  a 
proper  matter  of  chancery  jurisdiction.  We  would  not  be 
understood  as  holding  that  political  rights  are  not  a  matter 
of  judicial  solicitude  and  protection,  and  that  the  appropriate 
judicial  tribunal  will  not,  in  proper  cases,  give  them  prompt 
and  efficient  protection,  but  we  think  they  do  not  come 
within  the  proper  cognizance  of  courts  of  equity.  In  Sheri- 
dan V.  Culvin,  78  111.  237,  this  court  adopting,  in  substance, 
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the  language  of  Kerr  on  Injunctions,  said:  "It  ib  elementary 
law  that  the  subject  of  the  jurisdiction  of  the  court  of 
chancery  is  civil  property.  The  court  is  conversant  only 
with  questions  of  property  and  the  maintenance  of  civil 
rights.  Injury  to  property,  whether  actual  or  prospective,  is 
the  foundation  on  which  the  jurisdiction  rests.  The  court 
has  no  jurisdiction  in  matters  merely  criminal,  or  **  merely 
immoral,  which  do  not  affect  any  right  of  property.  Nor  do 
matters  of  a  political  character  come  within  the  jurisdiction 
of  the  court  of  chancery.  Nor  has  the  court  of  chancery 
jurisdiction  to  interfere  with  the  public  duties  of  any  de- 
partment of  the  government,  except  under  special  circum- 
stances, and  where  necessary  for  the  protection  of  rights  of 
property." 

In  that  case  the  police  commissioners  of  the  city  of 
Chicago  filed  their  bill  in  chancery  against  the  mayor,  the 
members  of  the  common  council,  and  certain  other  officers 
of  the  city,  to  restrain  the  enforcement  of  a  city  ordinance 
reorganizing  the  police  force  of  the  citv,  and  depriving  the 
complainants  of  their  functions  as  police  commissioners,  it 
being  claimed  that  the  common  council  had  no  power  to 
pass  the  ordinance,  and  that  it  was  consequently  void.  It 
was  held  that  the  rights  which  were  thus  sought  to  be  pro- 
tected and  enforced  were  purely  political,  and  that  a  court 
of  chancery,  therefore,  had  no  jurisdiction  to  interfere  with 
the  passage  or  enforcement  of  the  ordinance. 

In  Dickey  v.  Reed,  78  111.  261,  a  bill  in  chancery  was  filed 
by  the  state's  attorney  of  Cook  county  and  five  taxpayers  of 
the  city  of  Chicago,  to  restrain  the  members  of  the  common 
council  of  the  city  and  the  city  clerk  from  canvassing  the 
returns  of  the  election  held  in  the  city  April  23,  1875,  upon 
the  question  whether  the  city  would  become  incorporated 
under  the  general  incorporation  act.  It  was  claimed  that  the 
election,  for  certain  reasons,  was  void,  and  also  that  gross 
frauds  had  been  perpetrated  at  the  election,  by  depositing  a 
large  number  of  ballots  in  the  ballot-boxes  which  had  not 
been  cast  by  the  voters,  and  that  a  large  number  of  illegal 
and  fraudulent  votes  in  favor  of  organization  had  been  cast, 
and  that  various  other  irregularities,  having  the  effect  of 
invalidating  the  election,  had  intervened.  A  preliminary 
injunction  having  been  awarded,  it  was  disregarded  by  tho 
<jity  officers,  who  proceeded,  notwithstanding,  to  canvass  the 
vote  and  declare  **  the  result.     Various  of  the  city  officers 
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and  their  advisers  were  attached  and  fined  for  contempt,  and 
on  appeal  to  this  court  from  the  judgment  for  contempt  it 
was  held  that  the  matter  presented  by  the  bill  was  a  matter 
over  which  a  court  of  chancery  had  no  jurisdiction,  and  that 
the  injunction  was  void,  so  that  its  violation  was  not  an  act 
which  subjected  the  violators  to  proceedings  for  contempt. 

In  Harris  v.  Schryock,  82  111.  119,  it  was  held  that  the 
power  to  hold  an  election  is  political  and  not  judicial,  and 
that  a  court  of  equity  has  no  jurisdiction  to  restrain  officers 
from  the  exercise  of  such  powers.  And  it  was  said  that  this 
was  in  accordance  with  repeated  decisions  of  this  court,  and, 
in  support  of  that  statement,  People  v.  City  of  Oaleahurg,  48 
111.  485,  Walton  v.  Beveling,  61  111.  201,  Dant  v.  People,  62 
111.  306,  and  Dickey  v.  Reed,  78  111.  261,  are  cited.  So,  in 
Delahanty  v.  Warner,  75  111.  185,  20  Am.  Rep.  237,  it  was 
held  that  a  court  of  equity  has  no  jurisdiction  to  entertain  a 
bill  to  enjoin  the  mayor  and  aldermen  of  a  city  from  remov- 
ing a  party  from  office  and  appointing  a  successor,  and  from 
preventing  the  party  from  discharging  his  duties  after  re- 
moval by  them,  as  the  party's  remedy  at  law  is  complete  by 
quo  warranto  against  the  successor,  or  by  mandamus  against 
the  mayor  and  councilmen. 

In  State  of  Georgia  v.  Stanton,  6  Wall.  50,  a  bill  was  filed 
by  the  state  of  Georgia  against  the  secretary  of  war  and 
other  officers  representing  the  executive  authority  of  the 
United  States,  to  restrain  them  in  the  execution  of  the  acts 
of  Congress  known  as  the  reconstruction  acts,  on  the  ground 
that  the  enforcement  of  those  acts  would  annul  and  totally 
abolish  the  existing  state  government  of  the  state,  and  estab- 
lish another  and  different  one  in  its  place,  and  would,  in 
effect,  overtlirow  and  destroy  the  corporate  existence  of  the 
state,  by  depriving  it  of  all  means  and  instrumentalities 
whereby  its  existence  might  and  otherwise  would  be  main- 
tained; and  it  was  held  that  the  bill  **  called  for  a  judgment 
upon  a  political  question,  and  that  it  would  not,  therefore,  be 
entertained  by  a  court  of  chancery.  And  it  was  further  held 
that  the  character  of  the  bill  was  not  changed  by  the  fact  that, 
in  setting  fortli  the  political  rights  sought  to  be  protected, 
it  averred  that  the  state  had  real  and  personal  property, 
such,  for  exan)ple,  as  public  buildings,  etc.,  of  the  enjoyment 
of  which,  by  the  destruction  of  its  corporate  existence,  the 
state  would  be  deprived,  such  averment  not  being  the  sub- 
•tantial  ground  of  the  relief  sought. 
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In  re  Sawyer^  124  U.  S.  200,  it  was  held  that  the  circuit 
court  of  the  United  States  had  no  jurisdiction  to  entertain  a 
bill  in  equity  to  restrain  the  mayor  and  committee  of  a  city 
in  Nebraska  from  removing  a  city  officer,  upon  charges  filed 
against  him  for  misfeasance  in  office,  and  that  an  injunction 
issued  on  such  bill,  as  well  as  an  order  committing  certain 
persons  for  contempt  in  disregarding  the  injunction,  was 
absolutely  void.  In  that  case  the  court  say:  "  The  office  and 
jurisdiction  of  a  court  of  equity,  unless  enlarged  by  express 
statute,  are  limited  to  the  protection  of  rights  of  property.  It 
has  no  jurisdiction  over  the  prosecution,  the  punishment,  or 
the  pardon  of  crimes  or  misdemeanors,  or  over  the  appoint- 
ment and  removal  of  public  officers.  To  assume  such  juris- 
diction or  to  sustain  a  bill  in  equity  to  restrain,  or  relieve 
against  proceedings  for  the  punishment  of  offenses,  or  for  the 
removal  of  public  officers,  is  to  invade  the  domain  of  the 
courts  of  common  law,  or  of  the  executive  and  administrative 
department  of  the  government."  In  support  of  its  decision 
the  court  cites,  among  various  other  cases,  the  decisions  of 
this  court  in  Delahanty  v.  Warner,  75  111.  185;  20  Am.  Rep. 
237;  Sheridan  v.  Colvin,  78  111.  237,  and  Dickey  v.  Reed,  78 
111.  261,  above  referred  to,  and  quotes  with  approval  tlie 
passage  in  the  opinion  in  Sheridan  v.  Colvin,  78  111.  237^ 
above  set  forth,  taken  in  substance  from  Kerr  on  Injunc- 
tions. 

^'^  Other  authorities  of  similar  import  might  be  referred  to, 
but  the  foregoing  are  amply  sufficient  to  show  that,  wherever 
the  established  distinctions  between  equitable  and  common- 
law  jurisdiction  are  observed,  as  they  are  in  this  state,  courts 
of  equity  have  no  authority  or  jurisdiction  to  interpose  for 
the  protection  of  rights  which  are  merely  political,  and  where 
no  civil  or  property  right  is  involved.  In  all  such  cases  the 
remedy,  if  there  is  one,  must  be  sought  in  a  court  of  law. 
The  extraordinary  jurisdiction  of  courts  of  chancery  cannot,, 
therefore,  be  invoked  to  protect  the  right  of  a  citizen  to  vote 
or  to  be  voted  for  at  an  election,  or  his  right  to  be  a  candi- 
date for,  or  to  be  elected  to,  any  office.  Nor  can  it  be  invoked 
for  the  purpose  of  restraining  the  holding  of  an  election,  or 
of  directing  or  controlling  the  mode  in  which,  or  of  determin- 
ing the  rules  of  law  in  pursuance  of  which,  an  election  shall 
be  held.  These  matters  involve  in  themselves  no  property 
rights,  but  pertain  solely  to  the  political  administration  of 
government.     If  a  public  officer,  charged  with  political  ad- 
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ministration,  has  disobeyed  or  threatens  to  disobey  the  man- 
date of  the  law,  whether  in  respect  to  calling  or  conducting 
an  election  or  otherwise,  the  party  injured  or  threatened  with 
injury  in  his  political  rights  is  not  without  reined}'.  But  his 
remedy  must  be  sought  in  a  court  of  law,  and  not  in  a  court 
of  chancery. 

The  only  decision  to  which  we  are  referred,  in  which  relief 
of  the  character  of  that  sought  in  this  case  was  given,  in 
what  was  in  substance  an  equitable  proceeding,  is  State  v. 
Cunningham,  83  Wis.  90;  35  Am.  St.  Rep.  27.  That  was  an 
original  proceeding,  brought  in  the  supreme  court  of  Wiscon- 
sin, to  test  the  validity  of  an  apportionment  law  passed  by 
the  legislature  of  that  state,  dividing  the  state  into  legislative 
districts.  An  injunction  was  prayed  to  restrain  the  secretary 
of  state  from  publishing  notices  of  an  election  of  members  of 
the  senate  and  assembly  in  the  legislative  districts  attempted 
to  be  created  by  the  act,  and  from  filing  *®  and  preserving 
in  his  oflSce  certificates  of  nomination  and  nomination  papers, 
and  from  certifying  the  same  to  the  several  county  clerks. 
The  court  entertained  jurisdiction  of  the  proceeding,  and  on 
final  hearing  awarded  a  perpetual  injunction,  as  prayed  for. 

We  have  carefully  considered  the  case  as  reported,  and,  if 
we  understand  it  correctly,  it  cannot,  in  our  opinion,  be 
regarded  as  an  authority  in  favor  of  equity  jurisdiction  in 
the  case  before  us.  In  this  connection  it  may  be  borne  in 
mind,  as  a  matter  of  some  importance,  that  the  Wisconsin 
code  of  procedure  attempts  to  abolish  the  distinction  between 
actions  at  law  and  in  equity;  but  as  to  precisely  how  far  that 
statutory  provision  has  been  held  to  have  broken  down  the 
distinctions  between  common  law  and  equitable  remedies 
we  do  not  pretend  to  be  accurately  advised.  But  whether 
that  distinction  is  held  to  remain  practically  unaffected  by 
the  statute  or  not,  it  appears  from  the  opinion  of  the  court 
that  its  jurisdiction  to  grant  a  remedy  by  injunction  in  that 
case  was  based  solely  upon  that  provision  of  the  constitution 
of  Wisconsin  which  gives  to  the  supreme  court  jurisdiction 
"to  issue  writs  of  habeas  corpus,  mandamus,  injunction,  qv>o 
varranto,  certiorari,  and  other  original  and  remedial  writs, 
and  to  hear  and  determine  the  same."  In  construing  this 
provision  of  the  constitution  the  court  holds  that  these 
various  writs,  and  injunction  among  them,  are  prerogative 
writs,  and  that  the  suprenje  court  is  tliereby  given  original 
jurisdiction  in  all  judicial  questions  afiecling  the  sovereignty 
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of  the  state,  its  franchises  and  prerogatives,  or  the  liberty  of 
the  people,  and  that  injunction  and  mandamus  are  thereby 
made  correlative  remedies,  so  as  to  authorize  resort  to  injunc- 
tion to  restrain  excess  of  action,  in  the  same  class  of  cases 
where  mandamus  may  be  resorted  to  for  the  purpose  of  sup- 
plying defects.  Thus  the  court,  in  the  opinion,  quoting  the 
language  of  a  former  decision  in  which  this  constitutional 
provision  is  construed,  say:  "And  it  is  very  safe  to  assume 
that  the  *•  constitution  gives  injunction  to  restrain  excess  in 
the  same  class  of  cases  as  it  gives  mandamus  to  supply  defect; 
the  use  of  the  one  writ  or  the  other  in  each  case  turning  solely 
on  the  accident  of  overaction  or  shortcoming  of  the  defend- 
ant. And  it  may  be,  that  where  defect  and  excess  meet  in 
a  single  case,  the  court  might  meet  both,  in  its  discretion, 
by  one  of  the  writs,  without  being  driven  to  send  out  both, 
tied  together  with  red  tape,  for  a  single  purpose."  And 
again:  "Inasmuch  as  the  use  of  the  writ  of  injunction,  in  the 
exercise  of  the  original  jurisdiction  of  this  court,  is  correlative 
with  the  writ  of  mandamus,  the  former  issuing  to  restrain 
where  the  latter  compels  action,  it  is  plain  that  this  case,  as 
against  the  respondent,  is  a  proper  one  for  an  injunction  to 
restrain  unauthorized  action  by  him  in  a  matter  where  his 
duties  are  clearly  ministerial,  and  aflFect  the  sovereignty, 
rights,  and  franchises  of  the  state,  and  the  liberties  of  the 
people." 

It  thus  seems  plain  that,  in  view  of  the  construction  of  the 
constitution  of  Wisconsin,  adopted  by  the  supreme  court  of 
that  state,  the  prerogative  writ  of  injunction,  of  which  that 
court  is  given  original  jurisdiction,  is  a  writ  of  a  different 
nature,  and  having  a  difierent  scope  and  purpose  from  an 
ordinary  injunction  in  equity.  Where  the  established  dis- 
tinctions between  equity  and  common-law  jurisdiction  are 
observed,  injunction  and  mandamus  are  not  correlative  reme- 
dies, in  the  sense  of  being  applicable  to  the  same  subject  mat- 
ter, the  choice  of  the  writ  to  be  resorted  to  in  a  particular 
case  to  depend  upon  whether  there  is  an  excess  of  action  to 
be  restrained  or  a  defect  to  be  supplied.  The  two  writs  prop- 
erly pertain  to  entirely  different  jurisdictions  and  to  differ- 
ent classes  of  proceedings,  injunction  being  the  proper  writ 
only  in  cases  of  equitable  cognizance,  and  mandamus  being 
a  common-law  writ,  and  applicable  only  in  cases  coming 
within  the  appropriate  jurisdiction  of  courts  of  common 
law.     Besides,  it  would  seem  that  in  Wisconsin  the  writ  of 
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injunction,  of  which  the  supreme  ••  court  is  given  original 
jurisdiction,  is  not  limited,  as  is  the  jurisdiction  of  courts  of 
equity,  to  cases  involving  civil  or  property  riglits,  but  may 
be  resorted  to  in  all  cases  "  affecting  the  sovereignty  of  the 
etate,  its  franchises  or  prerogatives,  or  the  liberties  of  the 
people,"  thus  including  within  its  scope  the  protection  of 
political,  as  well  as  civil  or  property,  rights.  It  thus  seems 
plain  that  State  v.  Cunningham,  83  Wis.  90,  35  Am.  St.  Rep. 
27,  was  decided  under  a  judicial  system  differing  essentially 
from  ours,  and  that  it  cannot  be  resorted  to  as  an  authority 
upon  the  question  of  the  jurisdiction  of  courts  of  equity  in 
this  state  in  cases  of  this  character. 

The  jurisdiction  of  a  court  of  equity  is  sought  to  be  sus- 
tained in  the  present  cases,  however,  on  the  ground  that  the 
bills  are  by  taxpayers  to  restrain  the  misapplication  of  pub- 
lic moneys,  and  the  incurring  of  an  unautliorized  municipal 
indebtedness.  If  it  be  admitted  that  a  taxpayer  may,  in  a 
proper  case,  file  a  bill  in  his  own  name,  for  such  a  purpose — 
a  question  which  we  do  not  deem  it  necessary  to  discuss — 
it  pcetns  plain  that  no  case  for  the  interposition  of  equity  on 
that  ground  is  here  made  out. 

It  may  be  noticed,  in  the  first  place,  that  while  it  is  alleged 
that  holding  the  election  will  necessitate  a  certain  amount  of 
election  expenses,  that  fact  does  not  seem  to  be  set  fortli  as 
an  independent,  substantive  ground  for  relief,  nor  does  either 
bill  pray  that  the  election  itself  be  enjoined,  so  as  to  avoid 
the  incurring  of  an  illegal  municipal  indebtedness.  The  act 
sought  to  be  restrained  in  one  case  is  the  issuing  of  notices  of 
the  election  of  members  of  the  general  assembly  in  and  for 
the  districts  formed  by  the  apportionment  act  of  1893,  and  the 
act  sought  to  be  enjoined  by  the  other  bill  is  the  certify- 
ing by  the  secretary  of  state  of  the  name  of  any  candidate 
nominated  for  election  under  the  acts  of  1893,  or  the  act  of 
1882.  But  it  is  not  alleged  or  shown  in  any  way,  either 
directly  or  by  inference,  that  either  of  the  acts  thus  sought 
to  be  restrained  will  of  themselves  involve  the  expenditure  of 
public  money  or  the  incurring  of  any  indebtedness. 

•*  The  expenditures  which  tiie  complainants,  as  taxpayers, 
might  seek  to  avoid,  if  any  such  are  to  be  incurred,  will  re- 
sult from  the  holding  of  the  election,  and  neither  bill  prays 
for  an  injunction  to  restrain  the  public  officers  from  incur- 
ring the  expenses  incident  to  holding  the  election  itself.  In- 
deed, it  is  80  well  settled   that  equity  will  not  interpose  to 
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restrain  the  holding  of  an  election,  that  in  drafting  the  bills 
the  pleaders  did  not  venture  to  pray  for  that  species  of  relief. 
Furthermore,  as  is  of  course  well  known,  the  election  to  be 
held  in  November,  1894,  will  not  be  confined  to  the  choice  of 
senators  and  representatives  in  the  general  assembly,  but  it 
will  be  for  the  election  of  state  treasurer,  members  of  Con- 
gress, and  certain  county  officers,  and  it  is  not  pretended  that, 
BO  far  as  those  officers  are  concerned,  the  election  will  be  in 
any  respect  illegal  or  unauthorized.  Nor  is  it  shown,  at  least 
by  any  clear  or  intelligible  averment,  that  voting  for  senators 
and  representatives  in  the  general  assembly  in  and  for  the 
districts  created  by  the  apportionment  acts  in  question  will 
in  any  material  degree  increase  the  expense  of  holding  the 
election.  In  no  view,  then,  can  it  be  held  that  the  complain- 
ants, as  taxpayers,  have  made  out  a  case  for  an  injunction  to 
restrain  the  public  authorities  from  doing  acts  whereby  an 
illegal  public  indebtedness  will  be  incurred. 

After  giving  the  cases  patient  consideration  we  are  unan- 
imously of  the  opinion  that  these  bills  present  no  cases  en- 
titling the  complainants  to  relief  in  a  court  of  equity.  Having 
reached  that  conclusion  it  is  unnecessary  for  us  to  express 
any  opinion  upon  any  other  question  raised  by  counsel  in 
their  arguments,  but,  upon  the  sole  ground  that  the  cases 
made  by  the  bills  are  not  within  the  jurisdiction  of  a  court 
of  equity,  the  decrees  of  the  courts  below  dismissing  the  billa 
for  want  of  equity  will  be  affirmed. 


Political  Rights,  Jurisdiction  of  Equity  to  Protect  and  Enforce. 
No  principle  of  equity  jurisprudence  is  more  definitely  fixed  or  more  clearly 
established  than  that  courts  of  equity  do  not  interfere,  by  injunction  or 
otherwise,  to  determine  controversies  concerning  the  appointment  or  elec- 
tion of  public  oflRcers  or  their  title  to  office,  or  their  conduct  in  the  perform- 
ance of  their  official  duties.  Such  questions  are  of  a  purely  legal  nature^ 
and  cognizable  only  in  courts  of  law.  In  accordance  with  this  doctrine  it 
is  not  within  the  general  powers  of  a  court  of  equity  to  supervise  the  con- 
duct of  public  officers  in  the  performance  of  their  official  duties,  or  to  pro- 
hibit them  from  acting,  or  to  compel  them  to  act,  in  matters  which  conceru 
purely  political  and  personal  rights  as  distinguished  from  rights  of  property; 
Larcam  v.  Olin,  160  Mass.  102;  Hardesty  v.  Taft,  23  Md.  513;  87  Am.  Dec. 
5S4;  State  of  Oeorgia  v.  Stanton,  6  Wall.  50-77.  In  the  last-named  case  the 
court,  in  its  opinion,  said  "  that  these  matters,  both  as  stated  in  the  body 
of  the  bill,  and  in  the  prayers  for  relief,  call  for  the  judgment  of  the  court 
upon  political  questions  and  upon  rights,  not  of  persons  or  property,  but  of 
political  character,  will  hardly  be  denied,  for  the  rights  for  the  protectioa 
of  which  our  authority  is  invoked  are  the  rights  of  sovereignty,  of  political 
jarisdiction,  of  government,  of  corporate  existence  as  a  state,  with  all  its 
coustitatiooal  powers  and  privileges.     No  case  of  private  rights  or  private 
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property  infringed,  or  in  danger  of  actual  or  threatened  infringement,  is 
presented  by  the  bill  in  a  jivdicial  form,  for  the  judgment  of  the  court." 
For  these  reasons  it  was  decided  that  the  court  had  uo  jurisdiction  in  the 
premises.  It  wjis  determined  in  Sl07-y  v.  Jersey  City  etc.  Co.,  16  N.  J.  Eq. 
13,  84  Am.  Dec.  134,  that  a  court  of  chancery  has  no  power  to  restrain  a 
citizen  from  petitioning  the  legislature  upon  any  subject  of  legislation  in 
which  he  may  be  interested,  and  that  such  restraint,  if  imposed,  would  be 
an  unauthorized  abridgment  of  the  political  rights  of  the  party  enjoined. 
The  jurisdiction  of  a  court  of  equity  cannot  be  invoked  to  prevent  the  per- 
formance of  political  duties,  like  those  committed  to  registration  officers 
under  the  law:  Hardesty  v.  Taft,  23  Md.  513,  530;  87  Am.  Dec.  584. 

Elections. — Equity  has  no  power  to  enjoin  the  holding  of  an  election  for 
a  public  office  at  the  suit  of  citizens  and  electors,  who  fail  to  show  that  tiiey 
will  be  injured  by  such  election  either  in  person  or  property:  J'mesv.  Black, 
48  Ala.  540.  The  reason  sometimes  given  for  this  rule  is,  that  the  power  to 
hold  an  election  is  political  and  not  judicial;  hence  a  court  of  equity  has  no 
jurisdiction  to  restrain  officers  from  the  exercise  of  such  power:  Harrvt  v. 
Schryock,  82  111.  119.  In  speaking  of  this  question  the  court,  in  Holmen  v. 
Oldham,  1  Hughes,  76,  said:  "  Whatever  may  be  said  of  the  propriety  or 
impropriety  of  holding  the  election  in  question,  we  are  of  opinion  that  the 
remedy  sought  is  not  a  proper  one.  There  is  no  special  wrong  or  irrepa- 
rable damage  alleged  to  be  done  or  threatened  to  the  complainants  in  person 
or  property,  but  the  injury  threatened  is  stated  to  be  the  fear  of  great  dis- 
order and  confusion  which  would  arise  where  there  were  two  contending 
bodies  claiming  to  be  the  common  council  of  the  city,  and  entitled  to  govern 
it.  The  remedy  for  this  is  the  writ  of  quo  warranto  bronght  by  those  out 
of  possession  of  the  office  against  those  who  hold  it,  and  we  know  of  no  case 
where  a  court  of  equity  has  interposed  by  injunction  to  prevent  an  election 
opon  such  general  grounds  of  fear,  common  to  all  citizens,  even  if  the  law 
under  which  it  was  held  was  clearly  unconstitutional."  To  the  same  effect 
is  Weber  v.  Timlin,  37  Minn.  274.  When  a  township  election  is  authorized 
by  law,  and  called  in  pursuance  of  the  requirements  of  such  law,  equity  ha« 
no  power  to  restrain  the  proper  officers  from  holding,  or  the  electors  from 
voting  at,  such  election.  A  writ  of  injunction  issued  in  such  case  is  void 
and  without  jurisdiction,  and  the  officers  and  people  need  not  obey  it:  Wal' 
ton  V.  Devtling,  61  111.  201.  In  a  late  case,  however,  it  was  said:  "Conced- 
ing that  a  court  of  equity  has  not  the  power  to  restrain  the  municipal 
authorities  from  ordering  an  election  in  pursuance  of  any  provisions  of  law 
for  the  purpose  of  selecting  officers  or  determining  any  question  that  may  be 
•ettled  by  the  result  of  such  election,  we  think  that  a  different  rule  prevail* 
where,  tliough  the  election  may  be  lawfully  held,  it  is  apparent  that  no  pos- 
sible benefit  will  accrue  from  holding  it  to  the  persons  at  whoee  instance  it 
is  ordered,  and  where  irreparable  injury  may  be  done  to  others  who  cannot 
be  compensated  in  damages."  In  such  case  an  injunction  may  be  granted: 
Mur/reeslioro  R.  R.  Co.  v.  Board  of  Commm.,  108  N.  C.  50-61.  It  is  well 
settled  that  a  court  of  chancery  has  uo  power  to  restrain,  by  injunction, 
a  board  of  canvassers  from  canvassing  the  returns  of  an  election  when  the 
law  under  which  the  election  is  held,  neither  in  terms  nor  by  implication 
eonfera  such  power.  The  reason  given  is  that  it  is  for  the  political  power  of 
the  state  within  the  limits  of  the  constitution  to  provide  the  manner  in 
which  elections  shnll  be  held,  the  vote  canvassed,  or  the  election  contested, 
and  the  courts  cannot  interfere  by  injunction:  Dickey  v.  Reed,  78  III.  261. 
Hence  a  court  of  equity  has  no  jurisdictiou  to  enjoin  the  secretary  of  state 
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from  delivering  to  the  speaker  of  the  honse  of  representatives  the  sealed 
returns,  alleged  to  be  wrongful  and  illegal,  of  an  election  for  lieutenant 
governor,  which  are  directed  to  such  speaker  as  required  by  law,  in  care  of 
the  secretary,  and  are  to  be  delivered  to  him  by  the  latter:  Smith  r.  Myers, 
109  lud.  1;  58  Am.  Rep.  375.  If  an  iujauction  is  granted  iu  such  case  it 
may  be  treated  as  a  nullity:  Fleming  v.  Outhrie,  32  W.  Va.  1;  25  Am.  St 
Rep.  792.  An  injunction  does  not  lie  to  restrain  county  commissioners  or 
■other  proper  officers  from  certifying  to  the  governor  the  result  of  their  can- 
vass of  the  county  vote  for  a  representative  in  Congress:  AUleraon  v.  Com' 
misaioners,  32  W.  Va.  640;  25  Am.  St.  Rep.  840.  Nor  to  restrain  a  board 
of  supervisors  of  a  county  from  giving  notice  as  required  by  statute  of  the 
result  of  an  election  held  by  their  order  upon  the  question  of  the  removal 
of  a  county  seat,  when  such  injunction  is  asked  on  the  ground  that  the 
election  was  illegally  ordered  by  the  board  because  of  their  want  of  juris* 
diction:  People  v.  Board  of  Supei-vUors,  75  Cal.  179. 

Title  to  Office. — It  may  be  stated  generally  that  the  right  to  a  public  office 
is  not  property  in  any  strict  legal  sense:  Beebe  v.  Robinson,  52  Ala.  66;  and 
it  is  universally  conceded  and  uniformly  decided  that  the  title  to  a  public 
office  and  the  right  to  exercise  its  functions  cannot  be  determined  in  aa 
action  for  an  injuuction  to  restrain  the  exercise  of  such  functions.  Gener- 
ally, the  title  to  such  office  can  only  be  questioned  by  proceedings  in  the 
nature  of  a  wrft  of  quo  warranto,  and  as  an  adequate  remedy  exists  at  law,  it 
may  be  broadly  stated  that  an  injunction  does  not  lie  to  try  the  title  to  an 
office:  Hagner  v.  Heyherger,  7  Watts  &  S.  104;  42  Am.  Dec.  220;  Burke  v. 
Leland,  51  Minn.  355;  Cochran  v.  McCleary,  22  Iowa,  75;  Markle  v.  Wrig/U, 
13  Ind.  548;  Kilpatrick  v.  Smith,  77  Va.  347;  Neuier  v.  Thomas,  99  Mo.  224; 
Neeland  v.  State,  39  Kan.  154;  Guillotte  v.  Poincy,  41  La.  Ann.  333;  Prince 
V.  City  of  Boston,  148  Mass.  285.  The  question  between  contending  claim- 
ants to  the  rights  and  powers  of  a  municipal  office,  and  the  question  between 
municipal  corporations,  each  claiming  to  be  invested  with  authority  over 
the  same  subject,  and  each  denying  the  lawful  existence  of  the  other,  are 
not  questions  of  equitable  cognizance,  and  can  be  determined  only  by  quo 
warranto  proceedings:  Neeland  v.  State,  39  Kan.  154;  City  of  Detroit  v. 
Board  of  Public  Works,  23  Mich.  546.  When  a  person  has  been  duly 
olccted  or  appointed  to  a  public  office,  and  has  qualified,  he  is  entitled  to 
«nter  upon  the  discharge  of  the  duties  pertaining  to  such  office,  and,  if  pre- 
vented by  a  former  incumbent  from  obtaining  possession  of  the  office,  ha 
has  an  adequate  and  complete  remedy  at  law,  and  consequently  a  court  of 
«quity  is  without  jurisdiction  over  the  matter:  Board  of  County  Commrs.  v. 
Board  of  School  Commrs.,  77  Md.  283.  In  Neiser  v.  Thomas,  99  Mo.  224, 
it  was  decided  that  equity  has  no  jurisdiction  to  interfere  in  cases  of  con- 
tested elections,  even  in  a  collateral  or  indirect  proceeding,  as  in  a  bill  to 
«njoin.  In  this  case  the  court  said,  though  its  remarks  were  not  neces- 
sary to  the  decision,  that  "we  are  not  to  be  understood  as  intimating  that 
a  court  of  equity  has  not  power  even  in  an  election  case,  contested  or 
otherwise,  to  takes  such  steps  and  to  issue  buch  process,  if  need  be,  as  will 
prevent  some  flagrant  fraud  on  the  public  from  being  successful.  To  deny 
the  power  to  grant  such  preventive  relief  in  a  case,  the  exigency  of  which 
•demands  it,  would  be  to  admit  a  most  serious  defect  in  the  form  and  struc- 
ture of  our  government."  Under  the  well-established  rule  that  equity 
has  no  jurisdiction  to  entertain  bills  to  settle  disputes  relative  to  the  title 
to  public  offices  it  is  generally  decided  that  an  injunction  does  not  lie  to 
restrain  a  person  acting  as  a  public  officer  from  exercising  the  functions 
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of  that  office  on  the  ground  that  he  is  a  nsnrper:  IJueh  T.  Hdhn,  75  Wis. 
468.  The  party  claiming  to  be  rightfully  entitled  to  the  office  has  hi» 
remedy  by  quo  warranto,  and  he  must  resort  to  a  court  of  law:  Foster  v. 
Moore,  32  Kau.  483;  McDonald  v.  Rehrer,  22  Fla.  198;  Markle  v.  WrigU, 
13  Ind.  548;  Burke  v.  Leland,  51  Minn.  355;  Hagner  v.  Heyberger,  7  Watt» 
&  S.  104;  42  Am.  Dec.  220;  Jones  v.  Commissioners  of  Oranville,  77  N.  C. 
280.  The  only  exception  to  this  rule  which  has  come  under  observation  is- 
that  contained  in  Kerr  v.  Trego,  47  Pa.  St.  292,  where  it  is  determined  that 
either  of  two  conflicting  bodies  of  men,  claiming  to  hold  one  and  the  same 
office,  at  the  same  time,  is  entitled  to  an  injunction  to  restrain  the  other 
from  the  usurpation  of  the  powers  to  which  they  are  not  legally  entitled. 
It  has  been  decided  in  several  cases  that  the  remedy  by  injunction  may  be 
employed  by  the  incumbent  of  a  public  office  to  protect  his  possession 
against  the  interference  of  an  adverse  claimant  whose  title  is  in  dispute 
until  the  latter  shall  establish  his  title  at  law:  GuillMt  v.  Poiney,  41  La. 
Ann.  333;  Reemelin  v.  Mosby,  47  Ohio  St.  570;  Armijo  v.  Baca,  3  N.  Mex. 
294;  and,  when  a  contestant  has  been  adjudged  in  a  court  of  law  to  be  en- 
titled to  the  office  contested,  a  court  of  equity  has  no  authority  to  enjoit* 
him  from  taking  possession  of  the  office:  State  v.  Mayor  of  Kearney,  28  Neb. 
103.  When  a  person  is  in  possession  of  an  office,  although  his  title  thereto 
is  disputed,  an  injunction  docs  not  lie  to  restrain  him  from  exercising  his 
appointing  power  under  a  statute  requiring  such  officer  to  appoint  other 
officers,  on  the  ground  that  the  statute  is  unconstitutional:  Reemelin  v. 
Mosby,  47  Ohio  St.  570.  Equity  hjis  no  jurisdiction  to  interfere  by  injunc- 
tion,  at  the  instance  of  a  party  who  claims  the  riglit  to  an  office,  to  restrain 
the  payment  of  the  salary  or  fees  of  such  office  to  the  incumbent,  pending  a 
contest  at  law,  as  to  the  right  to  the  office:  Colton  v.  Price,  50  Ala.  424;  Stone 
▼.  Welmore,  42  Ga.  601.  A  court  of  chancery  has  no  jurisdiction  of  a  bill 
to  enjoin  the  removal  of  a  party  from  a  public  office,  and  the  appointment 
of  a  successor,  and  to  prevent  the  removing  power  from  interfering  with  him 
in  the  discbarge  of  his  duties  after  his  removal  Ttie  party  removed  has  a 
complete  remedy  at  law  by  quo  vxirranto  against  his  successor,  or  by  manda' 
mus  against  the  removing  power:  DeUihanty  v.  Warner,  lb  111.  185;  20  Am. 
Rep.  237;  and  an  injunction  issued  in  such  case  is  absolutely  void:  In  re 
Sawyer,  124  U.  S.  200.  An  officer  wrongfully  removed  from  office  cannot 
be  restored  to  it  by  injunction.  The  right  to  the  office  can  only  be  deter- 
mined in  a  proper  action  at  law:  Sherman  t.  Clark,  4  Nev.  138;  97  Am.  Dec 
616b 
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[161  Illinois,  239.] 

PARTKKKflBTr— Application  of  Pabtmkbship  Assrrs  to  Firm  Debts. — 
The  right  in  equity  of  6nn  creditors  to  payment  out  of  the  partnership 
effects,  to  the  exclusion  of  the  separate  creditors  of  deceaseil  or  insol- 
vent partners,  results  solely  from  the  right  of  the  partners,  or  their  rep- 
resentatives,  to  have  the  joint  estate  thus  applied.  The  rule  is  for  the 
benefit  and  protection  of  the  partners  themselves.  The  equity  of  the 
creditor  is  of  a  dependent  and  subordinate  character. 

JuDOMKNTa  BT  JoHWHiinotf — RsLiKP.— A  court  of  law  exercises  equitable 
jurisdiction  over  a  judgment  bycoufession,  and,  if  there  is  an  absence 
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of  anthority  to  confess,  the  debtor  is  not  forced  into  a  court  of  equity 
to  obtain  relief,  but  may  move  to  set  aside  the  judgment  before  the 
court  of  law  which  rendered  it;  such  court  may  open  the  judgment  and 
permit  the  debtor  to  present  his  defense  if  he  hare  any,  and  at  the 
same  time  protect  the  creditor,  by  permitting  the  judgment  to  stand 
as  security. 

Judgments  by  Confession— Who  may  Object  to. — A  third  party  has  no 
right  to  object  to  a  judgment  by  confession,  on  tlie  ground  that  it  was 
confessed  without  any  authority  from  the  judgment  debtor.  This  right 
belongs  alone  to  the  latter. 

Judgments  by  Confession— Rendered  in  Open  Court  ob  in  Vacation. 
There  is  a  broad  distinction  between  cases  wherein  judgment  is  con- 
fessed in  open  court  and  cases  where  it  is  confessed  in  vacation.  In 
the  latter  case  the  authority  of  the  attorney  must  affirmatively  appear, 
while  in  the  former  the  presumption  is  in  favor  of  the  validity  of  the 
judgment. 

Judgments  by  Confession — Who  may  Object. — A  warrant  of  attorney  to 
confess  judgment  executed  by  two  parties  in  their  individual  names,  if 
not  sufficient  to  authorize  the  confession  of  judgment  against  them  in 
their  firm  name,  can  only  be  objected  to  by  them,  and  not  by  the  cred- 
itors of  the  firm. 

Judgments  by  Confession  Before  Maturity  of  Debt — Sufficiency  o» 
Warrant  of  Attorney. — A  warrant  of  attorney  to  confess  judgment 
reciting  that  in  consideration  thereof  we  do  hereby  make,  constitute, 
and  appoint  a  certain  person  named  to  be  our  true  and  lawful  attor- 
ney, for  us  and  in  our  name,  to  appear  before  any  court  of  record,  and 
at  any  time  after  the  date  hereof,  to  waive  service  of  process  and  con- 
fess judgment  against  us,  or  either  of  us,  and  in  favor  of  the  holder  of 
this  note,  for  as  much  as  appears  to  be  due  according  to  date  and  tenor 
hereof,  is  sufficient  to  authorize  the  confession  of  judgment  thereon, 
before  the  maturity  of  the  note. 

Motion  for  a  rule  against  a  sheriff  to  compel  him  to  pay 
over  money.  On  October  9,  1890,  five  judgments  by  confes- 
sion were  rendered  in  the  circuit  court  against  G.  B.  Cook 
and  J.  A.  McDonald,  partners,  as  George  B.  Cook  &  Co., 
one  in  favor  of  Carson,  Pirie,  Scott  &  Co.,  for  $1,752.01,  one 
in  favor  of  the  Will  County  National  Bank  for  $429.25,  one  in 
favor  of  G.  Cook  for  $419.25,  and  two  in  favor  of  J.  V.  Far  well 
&  Co.,  one  for  $2,658.40,  and  the  other  for  $250.64.  The 
sheriff  received  executions  on  these  several  judgments  in  the 
order  as  to  time  in  which  they  are  above  named.  The  above- 
named  judgment  debtors  as  partners  were  doing  a  dry  goods 
business  under  the  firm  name  of  George  B.  Cook  &  Co.,  at 
the  time  the  five  notes  upon  which  the  judgments  were  con- 
fessed were  executed  and  the  judgments  confessed.  Such 
judgments  were  confessed  in  open  court  by  attorneys,  under 
virtue  of  warrants  of  attorney  contained  in  the  five  several 
notes.     The  sheriff  levied  the  execution  in  favor  of  Carson, 
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Pirie,  Scott  &  Co.,  upon  a  stock  of  merchandise,  the  firm 
property  of  George  B.  Cook  &  Co.,  and  afterwards,  on  Novem- 
ber 5,  1890,  sold  it  for  $4,275,  which  he  still  held  at  the 
time  of  this  suit.  On  November  6,  1890,  J.  V.  Farwell  & 
Co.  moved  the  court  for  a  rule  absolute  against  the  sheriff  to 
compel  him  to  pay  to  them  the  proceeds  of  said  sale  in  satis- 
faction of  their  judgment  and  execution  for  $2,658.40.  The 
court  overruled  the  motion  for  the  rule  absolute,  and  Farwell 
&  Co.  appealed. 

Snapp  and  BrecJcenridge,  for  the  appellants. 

C.  W.  Brown,  E.  PhelpSy  and  E.  Meers,  for  the  appellees. 

•*'  Baker,  J.  Appellants  contend  that  their  judgment 
for  $2,658.40  against  George  B.  Cook  &  Co.,  and  that  judg- 
ment alone,  of  the  five  rendered  against  the  said  firm,  is  a 
valid  judgment  against  the  copartnership  composed  of  George 
B.  Cook  and  John  A.  McDonald,  for  the  alleged  reason 
that  the  warrant  of  attorney,  contained  in  the  note  upon 
which  that  judgment  was  confessed,  authorized  the  confession 
of  a  judgment  against  George  B.  Cook  &  Co.,  while,  in  so  far 
as  the  records  sliow,  no  such  authority  was  conferred  by  the 
warrants  of  attorney  contained  in  the  several  notes  upon 
which  the  other  four  judgments  were  confessed. 

We  will  consider  those  judgments  in  the  order  in  which 
they  were  respectively  rendered.  First,  as  to  the  judgment 
in  favor  of  Carson,  Pirie,  Scott  &  Co.,  appellants'  contention 
is  that  that  judgment  is  a  valid  judgment  only  as  against 
George  B.  Cook,  and  John  A.  McDonald,  individually,  and 
not  against  the  copartnership  of  George  B.  Cook  &  Co.,  be- 
cause, as  they  claim,  the  note  and  warrant  of  attorney  upon 
which  the  Carson,  Pirie,  Scott  &  Co.  judgment  was  confessed 
was  signed  by  George  B.  Cook  and  Joim  A.  McDonald  as.in- 
dividuals,  and  not  by  the  firm  name;  that  the  record  discloses 
no  proof  that  the  note  was  intended  to  bind  the  copartner- 
ehip,  or  that  it  was  given  for  a  firm  indebtedness,  and  that 
consequently  the  court  had  no  jurisdiction  to  enter  judg- 
ment against  George  B.  Cook  &  Co.,  and  that  this  being  the 
case,  •**  Carson,  Pirie.  Scott  &  Co.  have  no  lien  upon  the  co- 
partnership property  levied  U|>on  under  their  execution.  We 
do  not  concur  in  appellants'  views  in  this  behalf.  The  Car- 
son, Pirie,  Scott  &  Co.  note  and  warrant  of  attorney  w.is 
signed  "  Geo.  B.  Cook,  Jno.  A.  McDonald,"  while  appellantH' 
note  and  warrant  of  attorney  was  signed  "Geo.  B.  Cook  & 
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Co.,  Geo.  B.  Cook,  John  A.  McDonald."  In  so  far  as  the  rec- 
ords show,  appellants  are  in  no  better  position  than  Carson, 
Pirie,  Scott  &  Co.;  for  if  the  record  in  the  Carson,  Pirie,  Scott 
&  Co.  case  does  not  disclose  who  were  the  partners  compos* 
ing  the  firm  of  George  B.  Cook  &  Co.,  or  that  the  note  and 
warrant  of  attorney  upon  which  judgment  was  confessed  in 
their  favor  against  said  George  B.  Cook  &  Co.  were  intended 
to  bind  the  copartnership,  or  that  they  were  given  for  a  firm 
indebtedness,  neither  does  the  record  in  appellant's  case  dis- 
close these  facts  in  respect  to  their  judgment.  The  mere  fact 
that  the  one  paper  contained  only  the  signatures  of  George  B. 
Cook  and  John  A.  McDonald,  while  the  other  paper  contained 
the  additional  signature  of  "  Geo.  B.  Cook  &  Co.,"  does  not  give 
to  appellants  the  right  to  have  the  payment  of  their  judgment 
against  George  B.  Cook  &  Co.,  out  of  the  copartnership  prop- 
erty, advanced  as  against  the  Carson,  Pirie,  Scott  &  Co.  judg- 
ment, when  the  evidence  shows  that  the  Carson,  Pirie,  Scott 
&  Co.  judgment  was  rendered  for  a  firm  indebtedness:  Ladd 
V.  Griswold,  9  111.  25;  46  Am.  Dec.  443;  Hanford  v.  Prouty,  133 
111.  339;  Hapgood  v.  Cornwell,  48  111.  64;  95  Am.  Dec.  516. 
In  the  opinion  of  the  court  in  the  case  last  cited  it  is  said 
that  the  right  of  the  members  of  a  copartnership  to  have 
partnership  property  first  applied  to  the  payment  of  firm 
debts  "  is  the  equitable  lien  of  the  partners  that  is  worked 
out  for  the  benefit  of  the  creditors,  and  not  a  lien  inhering  in 

the  creditors  themselves The  partners  are  the  owners 

of  the  goods,  free  from  any  lien  on  the  part  of  their  creditors, 
and  if  they  choose  to  let  one  member  use  them  in  payment 
***  of  his  individual  debt,  they  have  a  legal  right  to  do  so, 
and  the  individual  creditor  has  a  legal  right  to  receive  pay- 
ment in  that  mode." 

If  the  Carson,  Pirie,  Scott  &  Co.  judgment  was  rendered 
against  the  firm  of  George  B.  Cook  &  Co.,  when  it  should 
have  been  rendered  against  George  B.  Cook  and  John  A. 
McDonald,  as  individuals,  as  is  contended  by  appellants,  it 
is  the  province  of  the  defendants  named  in  such  judgment, 
and  not  of  appellants,  to  object  thereto:  Ladd  v.  Griswold,  9^ 
111.  25;  46  Am.  Dec.  443;  Hapgood  v.  Cornwell,  48  111.  64; 
95  Am.  Dec.  516;  Hanford  v.  Prouty,  133  111.  339;  Hier  v. 
Kaufman,  134  111.  215.  In  Ladd  v.  Griswold,  9  111.  25,  46  Am. 
Dec.  443,  it  is  said:  "The  right  in  equity  of  the  joint  cred- 
itors to  seek  payment  out  of  the  partnership  eff"ect8,  to  the 
exclusion  of  the  separate  creditors  of  deceased  or  insolvent 


Juae,  1894.]  Fa&wsll  v.  Huston.  241 

partners,  results  solely  from  the  right  of  the  partners  or 
their  representatives  to  have  the  joint  estate  thus  applied. 
The  rule  is  for  the  benefit  and  protection  of  the  partners 
themselves.  The  equity  of  the  creditor  is  of  a  dependent 
and  subordinate  character,  and  is  to  be  worked  out  and  en- 
forced through  the  medium  of  the  equities  of  the  partners." 
But  few  of  the  authorities  cited  by  appellants  in  support  of 
their  contention  in  this  branch  of  the  case  have  any  direct 
application  to  the  case  at  bar. 

And  second,  in  respect  to  the  judgments  rendered  against 
George  B.  Cook  &  Co.,  in  favor  of  appellees,  the  Will  County 
National  Bank  and  George  Cook,  appellants  seek  to  have  the 
payment  of  their  aforesaid  judgment  against  George  B.  Cook 
<fe  Co.,  out  of  the  copartnership  property,  advanced  as  against 
those  judgments,  for  the  further  reason,  as  they  contend,  that 
in  neither  of  those  cases  does  the  record  disclose  any  author- 
ity on  the  part  of  George  B.  Cook  to  sign  the  firm  name  to 
the  notes  and  warrants  in  question.  The  notes  and  warrants 
of  attorney  upon  which  those  judgments  were  confessed  were 
signed  '*  Geo.  B.  Cook  &  Co."  In  the  national  bank  case  it 
appears  from  ***  the  afiidavit  of  George  A.  Vance,  filed  with 
the  declaration,  that  the  signature  of  George  B.  Cook  &  Co. 
to  their  note  and  warrant  of  attorney  was  executed  by  George 
B.  Cook,  a  member  of  said  firm,  in  the  presence  of  the  affi- 
ant, and  for  the  purposes  of  said  firm,  and  that  the  signature 
to  the  said  note  and  warrant  was  the  genuine  signature  of 
George  B.  Cook  &  Co.  In  the  case  of  George  Cook  (who  is 
not  to  be  confounded  with  George  B.  Cook,  one  of  the  defend- 
ants, against  whom  the  five  judgments  here  in  controversy 
were  rendered),  the  affidavit  of  George  S.  Hinckel,  in  respect 
to  the  signing  of  the  note  and  warrant  given  to  George  Cook, 
is  to  the  same  effect. 

This  court  has  held,  in  a  number  of  cases,  that  a  court  of 
law  exercises  an  equitable  jurisdiction  over  a  judgment  by 
confession;  that,  if  there  is  an  absence  of  authority  to  con- 
fess, the  debtor  will  not  be  forced  into  a  court  of  chancery 
to  obtain  relief,  but  may  move  to  set  aside  the  judgment 
before  the  court  of  law  which  rendered  it;  and  that  such 
court  of  law  may  open  the  judgment,  and  permit  tiie  del)tor 
to  present  his  defense  to  the  claim,  if  he  have  any,  but  will, 
however,  protect  the  creditor  by  permitting  the  judgment 
to  stand  as  security.  Yet  such  relief  will  not  be  granted 
if  it  appears  that  the  debtor  owes  the  amount  of  the  julg- 
AM.  tn.  Kbp..  Vou  xlil  — 16 
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ment,  and  has  no  defense,  either  legal  or  equitable,  to  the 
debt  for  which  the  judgment  is  rendered:  Colsony.  Leitch,  110 
111.  504;  Hier  v.  Kaufman,  134  111.  215.  The  same  doctrine 
is  stated  in  Freeman  on  Judgments,  section  498.  See,  also, 
Martin  v.  Judd^  60  111.  78,  where  it  was  held  that  a  third 
party  has  no  right  to  object  to  a  judgment  on  the  ground 
that  it  was  confessed  without  any  authority  from  the  judg- 
ment debtor  to  do  so,  but  that  the  right  to  interpose  any 
BUch  objection  belongs  alone  to  the  judgment  debtor.  It  was 
also  held  in  said  case  that  there  is  a  broad  distinction  be- 
tween cases  wherein  the  proceedings  are  had  in  open  court 
and  cases  where  the  judgment  is  confessed  in  vacation;  that 
in  the  latter  case  the  authority  of  the  attorney  **''  must 
aflQrmatively  appear,  while  in  the  former  case  the  presump- 
tion will  be  in  favor  of  the  validity  of  the  judgment. 

The  case  of  Sloo  v.  State  Bank  etc.,  1  Scam.  428,  cited  both 
by  appellants  and  appellees  herein,  differs  from  the  case  at 
bar  in  this  very  material  point,  that  in  that  case  the  objec- 
tion to  the  judgment  against  the  firm  of  Sloo  &  Co.,  and  the 
motion  to  set  such  judgment  aside,  were  made  by  Sloo,  one 
of  the  members  of  the  firm  against  whom  the  judgment  had 
been  rendered,  and  not  by  one  of  the  creditors  of  the  firm, 
as  is  the  case  here.  In  most  of  the  other  cases  cited  by 
appellants  in  support  of  the  position  assumed  by  them  in 
respect  to  the  judgments  of  the  Will  County  National  Bank 
and  George  Cook,  respectively,  the  judgments  were  confessed 
in  vacation,  and  not  in  open  court  in  term  time,  as  were  all 
five  of  the  judgments  in  question  in  the  case  at  bar,  and  the 
decisions  in  those  cases  turned  largely  upon  that  point.  If 
the  judgment  records  in  the  national  bank  and  George  Cook 
cases  fail  to  disclose  any  authority,  on  the  part  of  George  B. 
Cook,  to  sign  the  firm  name  to  the  notes  and  warrants  upon 
which  those  judgments  were  confessed,  the  judgment  debtors, 
if  they  have  a  good  defense,  may  avoid  those  judgments  by 
proper  proceedings  in  the  court  in  which  they  were  rendered; 
but  a  third  party,  even  though  he  be  a  creditor,  cannot  object 
to  them,  for  his  equities,  if  he  have  any,  are  dependent  solely 
upon  and  are  worked  out  only  through  those  of  the  judgment 
debtors:  Martin  v.  Judd,  60  111.  78;  Hier  v.  Kaufman,  134 
111.  215;  Freeman  on  Judgments,  sec.  498. 

And  appellants'  third  contention,  that  the  judgment  note 
given  to  the  Will  County  National  Bank  was  not  due  at  the 
time  the  judgment  was  confessed,  and  that  the  warrant  of 
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attorney  contained  therein  did  not  authorize  the  confession 
of  a  judgment  before  the  note  became  due,  is  likewise  with- 
out merit.  The  portion  of  the  warrant  complained  of  is  in 
these  words:  "And  in  consideration  thereof,  '*®  we  do  here- 
by make,  constitute,  and  appoint  Egbert  Phelps,  or  any 
other  attorney  at  law  of  any  court  of  record,  to  be  our  true 
and  lawful  attorney,  irrevocably  for  us  and  in  our  name, 
place,  and  stead,  to  appear  before  any  court  of  record  in  any 
of  the  states  or  territories  in  the  United  States,  in  term 
time  or  vacation,  at  any  time  after  the  date  hereof,  and  to 
waive  service  of  process,  and  confess  a  judgment  against  us, 
or  either  of  us,  and  in  favor  of  the  holder  of  this  note  for 
the  above  sum,  or  for  as  much  as  appears  to  be  due  accord- 
ing to  the  tenor  and  effect  hereof"  We  fail  to  see  why  the 
warrant  in  the  said  note  did  not  authorize  the  confession  of  a 
judgment  thereon  "  at  any  time  after  the  date"  thereof. 

In  our  opinion  neither  of  the  judgments  objected  to  by 
appellants  is  void;  and  we  are  also  of  opinion  that  appel- 
lants are  not  in  a  position  to  claim,  of  their  own  motion,  the 
benefit  of  any  equities  in  respect  to  the  said  judgments,  or 
any  of  tliem,  which  may  belong  to  George  B.  Cook,  or  to 
John  A.  McDonald,  or  to  the  copartnership  of  George  B. 
Cook  &  Co. 

The  judgment  of  the  appellate  court  is  aflBrmed. 


Partnership  AasKTs — Right  op  Partner  to  Have  Applied  to  Firm 
Debts. — One  member  of  a  partnership  cannot  appropriate  the  firm  assets 
by  transferring  them  in  satisfaction  of  his  individual  debt  without  the 
consent  of  his  copartners,  as  such  a  transaction  would  be  a  fraud  on  the 
latter:  Cannon  v.  Lindsey,  85  Ala.  198;  7  Am.  St.  Rep.  .38,  and  note;  Davies  y. 
Atkinson,  124  111.  474;  7  Am.  St.  Rep.  373,  and  extended  note;  Janney  v. 
Springir,  78  Iowa,  617;  16  Am.  St.  Rep.  460,  and  note;  Farwell  v.  St.  Paul 
Ti-uat  Co.,  45  Minn.  496;  22  Am.  St.  Rep.  742,  and  note;  and  as  each 
partner  has  the  right  in  equity  to  have  the  property  of  the  firm  applied 
to  the  payment  of  the  partnership  debts:  Keyhurn  v.  Mitc/iell,  106  Mo. 
366;  27  Am.  St.  Rep.  350,  and  note;  Manliattnn  Ins  Co.  v.  Wefmler,  69 
Pa.  St.  227;  98  Am.  Dec.  332,  and  note.  Ekich  partner  has  a  lien  upon 
partnership  property  to  the  end  that  he  may  insist  that  it  be  first  applied 
to  the  payment  of  partnership  debts:  Arnold  v.  WainwriijJU,  6  Minn.  358; 
80  Am.  Dec.  448,  and  note;  Dyer  r.  Clark,  5  Met.  562;  39  Am.  Dec.  697. 
and  note. 

Jddomknt  BT  CoiirE8.<tio!f— RBUsr  rROM— Where  Obtained.  — If  a  de- 
fondant  desires  to  take  advantages  of  irregularities  in  the  entry  of  a 
jadgment  by  confession  he  must  apply  to  the  court  in  which  it  waaenteredt 
Atkinaon  v.  Foster,  134  III.  472.  Mistake  in  a  confession  of  judgment  will 
be  corrected  by  the  court  in  which  the  same  was  made:  iIUl$  v.  Lumpkin^ 
1  Oa.  611;  44  Am.  Dee.  677.     Courts  of  law  exercise  eqnitable  jnrisdiotion 
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over  judgments  entered  upon  warrants  of  attorney,  and  will,  upon  mo- 
tion, stay,  modify,  or  vacate  them,  and  award  issues  for  the  trial  of  facts  a* 
the  ends  of  justice  may  require:  Mclndoe  v.  Hazelion,  19  Wis.  567;  88  Am. 
Dec  701,  and  note. 

JUDOHKNTS   Br   CONFESSION — OBJECTION   TO  BY  ThIRD  PaRTY.— A    judg. 

ment  by  confession  cannot  be  attacked  for  intervening  errors  at  the  instance 
of  one  not  a  party,  where  it  was  rendered  in  open  court  upon  an  allegatioa 
of  indebtedness  and  an  appearance  of  the  parties:  Cloud  v.  El  Dorado  County^ 
12  Cal.  128;  73  Am.  Dec.  526,  and  note. 

Judgments  by  Confession — Construction  of  Warrant  of  Attorney. — 
A  warrant  of  attorney  to  confess  judgment  must  be  strictly  coiistruedr 
Spenct  V.  Emetine,  46  Ohio  St.  433;  15  Am.  St.  Rep.  6.34;  Gardner  v.  Bunrw 
132  111.  403;  and  must  be  given  in  clear  and  precise  language:  Reidv.  South- 
vorth,  71  Wis.  288.  See,  also,  LiUle  v.  Dyer,  138  111.  272;  32  Am.  St.  Rep. 
140,  and  note,  and  the  extended  notes  to  Liee  v.  Figg,  99  Am.  Dec.  276,  and 
Davenport  v.  Parsons,  81  Am.  Dec  777. 


Western  Stone  Company  v.  Whalen. 

[151  Illinois,  472.] 

Master  and  Servant — Incompetent  Servant — Conclusiveness  of  Find- 
ing OF  Negligence. — The  fact  as  to  whether  a  master  is  guilty  of  negli- 
gence in  the  employment  and  retention  of  an  incompetent  servant, 
whereby  a  fellow-servant  is  injured,  is  conclusively  determined  by  the 
finding  of  the  trial  court  in  favor  of  the  latter. 

Master  and  Servant — Incompetent  Fellow-servant — Neoliqencb — 
Evidence. — Negligence  on  the  part  of  a  mcister  is  not  to  be  presumed 
from  the  negligence  of  a  servant;  but,  in  order  to  render  him  liable  for 
injuries  sustained  by  one  servant  from  the  negligence  of  another,  some 
sort  of  negligence  on  the  part  of  the  master,  either  in  the  employment 
or  retention  of  the  servant,  must  be  shown,  and  the  servant's  general 
reputation  for  unfitness  may  be  suflicieut  to  overcome  the  presumption 
that  the  master  used  due  care  in  his  selection,  even  though  actual  knowl- 
edge of  such  reputation  or  unfitness  on  the  master's  part  is  not  shown. 

Master  and  Servant — Incompetent  Fellow-servant — Negligence  — 
Evidence. — A  servant  injured  by  the  incompetency  of  a  fellow-servant 
may  prove  that  the  latter's  incompetency  was  actually  known  to  tiie 
master,  or  to  his  responsible  representative,  to  whom  the  power  of  dis- 
charging has  been  delegated,  or  that  either  of  them  had  received  infor- 
mation of  the  fact  sufficient  to  put  a  reasonably  careful  man  upoa 
inquiry,  or  that  the  servant  had  a  general  reputation  for  incompetency 
to  such  extent  that,  if  the  master  had  maintained  a  habit  of  vigilant 
supervision  and  inquiry,  he  would  probably  have  learned  the  fact. 

MAfiTER     AND     SERVANT — INCOMPETENT     FeLLOW-SERVANT — NEGLIGENCE — 

Evidence. — Evidence  of  general  reputation  is  admissible  to  prove  the 
unfitness  of  a  fellow-servant,  and  ignorance  of  such  general  reputation 
on  the  part  of  the  master  may  of  itself,  where  it  is  his  imperative  duty 
to  know  the  fitness  of  his  servant,  and  when  inquiry  would  have  led  Uy 
the  knowledge,  be  such  negligence  as  to  charge  the  master  with  liabil- 
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Ity  for  injury  to  another  servant,  inflicted  by  such  incompetent  fellow- 
servant. 
Hastkb  and   Skrvamt— Risks  Assumed   by   Servant— Neqligbnoh  o» 
Fellow-servant. — A  servant  upon  entering  an  employment  assumes 
the  natural  and  ordinary  risks  incident  to  the  business  in  which  he  en- 
gages, and  impliedly  contracts  that  the  master  shall  not  be  liable  for 
injuries,  consequent  upon  the  negligence  of  a  fellow-servant  in  the 
employment  of  whom  the  master  has  exercised  due  and  proper  care. 
Master  and  Servant— Cars  Required  in  Selection  o»  Emplotees. — 
It  is  the  duty  of  the  master  to  exercise  ordinary  and  reasonable  care  in 
the  employment  and  selection  of  careful  and  skillful  coemployees,  and 
such  care  requires  a  degree  of  diligence  and  caution  proportionate  to 
the  exigencies  of  the  particular  service,  and  is  such  care  as  a  reasonably 
prudent  person  would  exercise,  in  view  of  the  consequences  that  might 
reasonably  be  expected  to  result  if  an  incompetent,  careless,  or  reck- 
less servant  was  employed  for  the  particular  duty. 
Master  and   Servant  —  Duty   to  Employ  Competent  Servants. — A 
master  who  employs  a  servant  to  engage  in  a  business,  known  to  be 
hazardous,  and  when  the  proper  and  safe  discharge  of  the  duty  requires 
a  high  degree  of  care,  diligence,  and  skill,  is  charged  with  the  exercise 
of  care  reasonably  commensurate  with  the  perils  and  hazards  likely  to 
be  encountered  in  the  performance  of  the  duty,  and  the  master  im- 
pliedly contracts  with  each  servant  entering  his  employ  to  discharge 
that  duty,  and  the  servant  may,  without  sufBcient  appearing  to  put  him 
upon  notice  to  the  contrary,  rely  upon  the  due  and  reasonable  perform- 
ance of  such  duty  by  the  master. 
Master  and  Servant— Hazardous  Employment— Duty  to  Select  Com- 
petent Servants— Negligence. — When  the  service  in  which  a  servant 
is  employed  is  such  as  to  endanger  the  life  and  limbs  of  co-employees 
the  master,  upon  engaging  such  servant,  is  required  to  make  reasonable 
investigation  into  his  character,  skill,  and  habits  of  life,  and  his  failure 
to  perform  this  duty  is  negligence,  for  which  he  is  liable  if  injury  is 
occasioned  to  a  co-employee,  either  by  the  negligence,  incapacity,  or 
intemperance  of  such  servant. 
Mastek  and   Servant- Incompetent   Fellow-servants— Evidenoi  o» 
Oeneral  Reputation. — When  injury  has  occurred  to  a  servant  through 
the  incompetency,  recklessness,  or  unskillfulness  of  a  fellow-servant, 
who  is  generally  known  and  reputed  to  be  unfit,  reckless,  or  unskillful, 
evidence  that  he  is  generally  so  reputed,  or  of  specific  acts  of  negligence, 
is  competent,  as  tending  to  show  that  the  master,  by  the  exercise  of  that 
ordinary  and  reasonable  care  required  in  his  employment  could  and 
ought  to  have  known  of  hii*  unfitness,  want  of  skill,  or  reckless  habits. 
Master  and  Servant- Pre^jumption  as  to  Competency  of  Fellow-serv- 
ants.— A  servant,  upon  entering  an  employment,  has  a  right  to  assume 
that  the  master  has  discharged  his  legal  duty  in  selecting  competent 
and  careful  co-employees,  and  may  act  upon  that  assumption  in  the 
absence  of  any  thing  putting  him  upou  notice  to  the  contrary.    The  faot 
as  to  whether  he  has  had  such  notice  as  to  require  him  to  quit  the  ser- 
vice or  assume  the  extra  risk  is  conclusively  determined  by  the  finding 
of  the  trial  court. 
Master  and  Servant— Servant's  Notice  of  Inoompctbnoy  or  Fbllow- 
SKKVANT. — If  a  servant  knows,  or,  by  the  exercise  of  reasonable  care 
and  diligence  should  know,  the  general  reputation  of  his  fellow-servant 
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for  skill  and  care,  before  and  at  the  time  of  receiving  an  injury  at 
the  hands  of  the  latter,  he  is  charged  with  notice  of  whatever  that 
reputation  is,  and,  if  it  is  bad,  he  must  not  expose  himself  to  the  con* 
sequences  liable  to  result. 

Master  and  Sbbvant— EviDEiiCB  of  Incompetency  oj  Fellow-sebvamt» 
While  specific  acts  of  recklessuess,  carelessness,  or  incompetency  by 
s  fellow-servant  may,  under  the  circumstances  of  a  particular  case  of 
injury  to  another  servant,  be  competent  as  temling  to  show  that  the 
master  could  and  ought  to  have  known  of  the  character  and  habits  of 
his  servant,  yet,  when  the  reputation  of  such  servant  is  competent  to  be 
shown,  it  is  his  general  reputation  only. 

Pbactice — Arrest  of  Jcdqmbnt. — An  objection  that  a  cause  of  action  i» 
defectively  stated  in  the  complaint  cannot  be  urged  on  motion  in  arrest 
of  judgment. 

Action  for  personal  injury  resulting  in  the  loss  of  a  leg. 
The  Western  Stone  Company  owned  a  steam  propeller  used 
in  towing  its  canal-boats  and  barges.  This  propeller  was  in 
charge  of  one  Cooley,  while  the  appellee,  Whalen,  had  charge 
of  one  of  the  many  barges  owned  and  operated  by  the  said 
company.  It  was  customary  for  said  propeller  to  take  two 
or  three  of  said  barges  in  low  at  one  time,  and  it  was  alleged 
that,  owing  to  the  carelessness  and  negligence  of  Cooley  in 
running  too  fast  in  making  up  a  tow,  Whalen  was  caught  in 
a  tow-line  and  his  leg  crushed.  Judgment  for  Whalen,  and 
the  said  company  appealed.  The  following  requests  for 
special  findings  were  given  and  answered  as  follows: 

"2.  Was  it  necessary  for  the  captain  of  the  steamboat 
Excelsior  to  run  that  boat  at  a  higher  rate  of  speed  than 
usual  in  order  to  keep  her  headway,  or  to  keep  her  from 
blowing  across  the  river?     A.  No. 

*'3.  Did  the  plaintiff  use  his  tow-line  to  fasten  the  canal- 
boat  iJescwe  to  the  tow?     A.  Yes. 

"6.  Did  the  plaintiff  see  and  know  of  the  rate  of  speed  at 
which  the  Excelsior  was  going,  before  and  at  the  time  of  the 
injury?  A.  He  knew  the  rate  of  speed  immediately  before 
the  injury,  but  not  at  the  time  of  the  injury. 

"7.  Was  the  Excelsior  going  at  too  great  a  rate  of  speed  ?^ 
A.  Yes. 

"  8.  Was  she  going  at  such  a  rate  of  speed  as  to  make  it 
dangerous  to  attempt  to  make  fast  to  the  Servia?  A.  No;, 
not  if  Captain  Cooley  had  slacked  down  his  speed. 

"  9.  Was  she  going,  just  before  and  at  the  time  of  the  acci- 
dent, at  a  dangerous  rate  of  speed?     A.  Yes. 

"11.  Did  the  accident  happen  from  his  being  caught  ia 
the  tow-line?     A.  Yes. 
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"  12.  Was  his  leg  caught  in  the  tow-line  and  dragged 
against  the  sampson  post?     A.  Yes. 

"  13.  Did  the  fracture  and  injury  to  his  leg  happen  in  this 
way?    A.  Yes. 

'*  16.  Could  the  plaintiff,  by  the  exercise  of  ordinary  care, 
have  avoided  the  alleged  accident?     A.  No. 

"  17.  Was  the  plaintiflf  a  co-employee  with  Captain  Cooley? 
A.  Yes. 

"  18.  Was  he  associated  with  Captain  Cooley  and  engaged 
in  the  same  line  of  business,  at  the  time  of  the  alleged  injury, 
namely,  making  up  the  tow?     A.  Yes. 

"  19.  Was  Captain  Cooley  guilty  of  negligence  in  running 
the  Excelsior  at  too  high  a  rate  of  speed?     A.  Yes. 

"20.  Did  the  injury  to  the  plaintiff  occur  from  the  negli- 
gence of  Captain  Cooley  in  running  the  Excelsior  at  too  high  a 
rate  of  speed  ?    A.  Yes. 

"  21.  Was  the  danger  from  which  the  injury  resulted  one 
which  the  plaintiff  was  acquainted  with  or  might  have  fore- 
seen, by  the  exercise  of  ordinary  care  and  prudence?     A.  No. 

'*  23.  Was  the  plaintiff  guilty  of  negligence  in  placing  him- 
self in  a  dangerous  position,  but  for  which  the  accident  would 
not  have  happened?     A.  No. 

"24.  Was  the  plaintiff's  negligence  gross  when  compared 
with  that  of  the  defendant?     A.  No. 

"  25.  If  you  believe  from  the  evidence  that,  after  tlie 
employment  of  said  Cooley,  and  before  the  said  alleged  acci- 
dent, his  reputation  for  being  a  competent,  careful,  and  skill- 
ful man  in  running  and  operating  tlie  said  steamboat  Excelsior 
was  bad,  do  you  find  from  the  evidence  that  the  defendant's 
manager  had  any  notice  of  such  fact?     A.  No." 

Schuyler  and  Kremer,  for  the  appellant. 

Duncan  and  Oilhert,  for  the  appellee. 

*'•  Shope,  J.  As  we  understand  this  record,  the  right  of 
recovery  by  plaintiff,  under  the  first  and  third  counts  of  his 
declaration,  is  eliminated  by  the  finding  of  the  jury  that 
Cooley,  captain  of  the  steam  propeller,  and  the  plaintiff  wt-re 
fellow-servants  ***•  in  the  same  line  of  employment.  And 
this,  as  we  understand,  is  conceded  by  counsel  on  both  sides. 
And  it  seems  clear  that  the  recovery  was  predicated,  and  by 
the  court  permitted  to  stand,  upon  the  second  count  of  the 
declaration,  which  alleged,  among  oilier  things,  that  it  whs 
the  duty  of  the  defendant  to  employ  a  prudent  and  competent 
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captain  for  said  Bteam  propeller,  but  the  defendant,  disre- 
garding its  duty  in  that  behalf,  employed  one  who  was  in- 
competent, etc.,  which  was  unknown  to  the  plaintiff,  and  that, 
by  reason  of  the  incompetency,  etc.,  of  said  captain,  the 
plaintiff,  wliile  in  the  exercise  of  due  and  proper  care  and 
caution  on  his  part,  was  injured,  etc. 

The  jury  were  requested  to  make,  and  made,  as  will  be 
seen  from  the  foregoing  statement,  a  number  of  special  find- 
ings at  the  instance  of  appellant.  The  jury  found  that  the 
propeller  was  run  at  an  unusual,  too  great,  and  a  dangerous 
rate  of  speed  in  making  up  the  fleet,  and  at  the  time  of  the 
injury  to  plaintiff;  that  the  rate  of  speed  was  not  dangerous, 
if  the  captain  of  the  propeller  had  slackened  it  when  attempt- 
ing to  pick  up  the  Rescue,  of  which  plaintifif  was  in  charge; 
that  the  plaintiff  knew  the  rate  of  speed  at  which  the  pro- 
peller was  going  before,  but  not  at  the  time  of  the  injury; 
that  Cooley  was  guilty  of  negligence  in  running  the  propeller 
at  too  high  a  rate  of  speed,  and  that  the  injury  to  plaintiff 
resulted  from  such  negligence.  They  also  specially  found 
that  the  plaintiff  could  not,  by  the  exercise  of  ordinary  care, 
have  avoided  the  injury;  that  the  danger  from  which  the  in- 
jury resulted  was  not  one  which  might  have  been  foreseen  by 
the  plaintiff  in  the  exercise  of  ordinary  care  and  prudence; 
and  that  the  plaintiff  was  not  guilty  of  negligence  in  placing 
himself  in  a  dangerous  position,  etc.  They  also  found  that 
the  plaintiff  and  Cooley,  captain  of  the  propeller,  were  fellow- 
eervants. 

No  instruction  was  given  on  the  part  of  the  plaintiff,  ex- 
cept one  announcing  the  general  rule  to  be  observed  in  de- 
termining the  weight  to  be  given  to  the  testimony  of  the 
various  witnesses. 

***  By  the  second  instruction  given  on  behalf  of  appellant 
the  jury  were  told  that,  if  they  found  that  plaintiff  and  Cooley 
were  co-employees,  engaged  in  the  same  line  of  service,  then, 
although  the  jury  believed  that  the  injury  was  occasioned  by 
the  negligence,  carelessness,  or  unskillfulness  of  Cooley,  the 
plaintiff  could  not  recover,  unless  they  further  believed  from 
the  evidence  that  in  the  employment  of  said  Cooley,  as  cap- 
tain of  said  steam  propeller,  the  defendant  did  not  exercise 
ordinary  care  and  caution.  The  third  instruction  given  for 
appellant  was  to  the  same  effect,  and  informed  the  jury  that 
although  they  believed  that  Cooley  ran  the  steam  propeller 
at  too  high  rate  of  speed,  and  that  in  doing  bo  he  run  and 
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operated  the  same  in  a  negligent  and  careless  manner,  and 
that  the  injury  resulted  from  such  negligence,  this  was  one 
of  the  risks  assumed  by  plaintiflF  in  entering  into  the  employ- 
ment, and  plaintiff  could  not  recover  "unless  the  jury  shall 
further  believe  from  the  evidence  that  said  defendant  was 
guilty  of  a  want  of  ordinary  care  and  prudence  in  employing 
said  Cooley." 

Without  extending  the  discussion  it  seems  manifest,  from 
the  course  of  the  trial,  the  instructions  of  the  court,  and  the 
findings  of  the  jury,  that  the  right  of  the  plaintiflF  to  recover 
depended  upon  tiie  question  of  whether  defendant  was  or  was 
not  guilty  of  negligence  in  the  employment  and  retention  of 
said  Cooley,  as  captain  of  its  steam  propeller,  used  in  making 
up  and  transporting  its  fleet  of  boats. 

Whether  the  defendant  was  guilty  of  negligence  in  the  re- 
spect indicated  was  a  question  of  fact  which  has  been  con- 
clusively determined  against  appellant  by  the  judgment  of 
the  appellate  court,  approving  the  finding  of  the  lower  court 
upon  questions  of  fact. 

It  only  remains  to  consider  whether  error  intervened  in 
the  rulings  of  the  court  in  the  admission  of  testimony,  and 
upon  instructions,  and  in  overruling  the  motion  in  arrest  of 
judgment. 

***'  The  plaintiflf,  for  the  purpose  of  carrying  knowledge 
home  to  the  defendant  of  the  incompetency  and  reckless 
character  of  the  person  they  had  employed  as  captain  of  their 
towing  vessel,  oflTered  proof  tending  to  show  the  general  rep- 
utation of  said  captain,  as  to  prudence  and  carefulness  in 
running  and  managing  the  steamboat,  and  that  such  general 
reputation  was  bad,  along  the  line  of  the  Illinois  and  Mich- 
igan canal  and  Chicago  river,  where  the  defendant  was  trans- 
acting its  business.  It  appeared  from  the  evidence  that  he 
had  been  engaged  in  that  business  about  nine  years,  as  we 
understand  it,  upon  the  same  waters.  It  is  objected  that  no 
time  was  fixed  to  which  the  attention  of  the  witnesses  was 
called.  We  think  the  objection  without  merit.  Aside  from 
the  general  rule  that  a  state  of  facts  once  shown  to  exist  is 
presumed  to  continue  until  the  contrary  is  made  to  appear, 
the  attention  of  the  witnesses  was  sufficiently  directed  to 
cover  the  time  while  he  was  so  running  upon  such  waters. 
It  is  not  questioned  that  there  was  evidence  before  the  jury 
tending  to  show  that  the  captain  was  guilty  of  negligence 
from  which  the  injury  resulted,  and  it  became  important  and 
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proper  for  plaintiflf  to  show,  if  he  could,  that  the  defendant 
was  guilty  of  negligence  in  employing  hira  and  keeping  him 
in  command,  in  making  up  and  transporting  their  fleet  of 
boats. 

It  is  insisted  by  counsel  for  appellant  that  evidence  offered 
for  the  purpose  of  charging  the  principal  with  notice,  in  ac- 
tions of  this  character,  should  be  of  specific  acts  of  negligence 
and  carelessness,  to  be  proved  as  facts,  and  that  proof  of  gen- 
eral reputation,  as  to  the  manner  of  running  and  operating 
the  boat,  was  insufficient  and  incompetent  as  evidence  tend- 
ing to  charge  the  defendant  with  notice  of  the  fact  of  the  in- 
competency or  unskillfulness  of  the  person  employed.  That 
proof  of  such  specific  acts  is  competent  seems  to  be  well  settled : 
See  Wood's  Master  and  Servant,  sec.  431,  note,  and  cases 
there  cited.  Thus,  in  Hilts  v.  Chicago  etc.  Ry.  Co.,  55  Mich. 
437,  the  court  ***'  say:  "  When,  however,  as  in  this  case, 
through  the  negligent  act  of  a  servant,  who  was  in  an  intox- 
icated condition,  and  when  it  is  further  shown  that  he  was 
in  the  habit  of  drinking  intoxicating  liquors  to  excess,  such 
habit  had  exterjded  over  a  period  of  nine  months  while  in 
the  defendant's  employ,  and  no  actual  knowledge  or  notice 
ever  reached  any  superior  officer,  we  think  the  jury  may  be 
justified  in  concluding  from  such  evidence  that  the  defendant 
was  negligent  in  failing  to  learn  such  habit,  and  retaining 
the  engineer  in  its  employment":  See,  also,  Gilman  v.  Easterrv 
R.  R.  Co.,  10  Allen,  233;  87  Am.  Dec.  635;  Gilman  y.  Eastern 
R.  R.  Co.,  13  Allen,  444;  90  Am.  Dec.  210;  Monahan  v.  Wor- 
cester, 150  Mass.  439;  15  Am.  St.  Rep.  226;  Grube  v.  Missouri 
Pac.  Ry.  Co.,  98  Mo.  330;  14  Am.  St.  Rep.  645;  Lee  v.  ilftc/i- 
igan  Cent.  R.  R.  Co.,  87  Mich.  574. 

It  seems,  however,  that  when  it  becomes  material  to  prove 
the  character  of  a  servant  by  whose  negligence  the  injury 
has  happened,  as  where  the  contention  is  that  the  master 
has  violated  his  duty  in  employing  an  unskillful  and  incom- 
petent servant,  evidence  of  general  reputation  of  the  servant 
is  competent:  2  Thompson  on  Negligence,  153.  Wood  on 
Master  and  Servant,  section  420,  says:  "Negligence  on  the  part 
of  the  master  is  not  to  be  presumed  from  the  negligence  of  a 
servant,  but  in  order  to  render  him  liable  for  injuries  sus- 
tained by  the  servant  from  the  negligence  of  another,  some 
sort  of  negligence  on  the  part  of  the  master,  either  in  the 
employment  or  retention  of  the  servant,  must  be  shown,  and 
the  servant's  general  reputation  for  unfitness  may  be  suffi- 
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cient  to  overcome  the  presumption  that  the  master  used  due 
care  in  his  selection,  even  though  actual  knowledge  of  such 
reputation  or  unfitness  on  the  master's  part  is  not  shown." 

Shearman  and  Redfield  on  Negligence,  section  223,  is  as 
follows:  "In  applying  the  rule  just  stated  it  is  clearly  suffi- 
cient for  a  servant  injured  by  the  incompetency  of  a  fellow- 
servant  to  prove  that  such  fellow-servant's  incompetency  was 
actually  known  to  the  master,  or  to  his  responsible  **"*  rep- 
resentative to  whom  the  power  of  discharging  had  been  dele- 
gated, or  that  either  of  them  had  received  information  of  the 
fact  sufficient  to  put  a  reasonably  careful  man  upon  inquiry, 
or  that  the  servant  had  a  general  reputation  for  incompetency 
to  such  an  extent  that,  if  the  master  had  maintained  a  habit 
of  vigilant  supervision  and  inquiry,  he  would  probably  have 
learned  the  fact." 

We  quote  these  text-writers,  Thompson,  Wood,  and  Shear- 
man and  Redfield,  as  showing  the  consensus  of  opinion 
among  standard  authors  upon  this  question.  It  will  be 
found  that  they  are  supported  by  a  large  number  of  well- 
considered  cases,  and  indeed  what  seenjs  to  be  the  clear 
weight  of  authority:  See  7  Am.  &  Eng.  Ency.  of  Law,  852; 
Lake  Shore  etc.  Ry.  Co.  v.  Stupak,  123  Ind,  210;  Halt  v.  iVay, 

144  Mass.  186;  Davis  v.  Detroit  etc.  R.  R.  Co.,  20  Mich.  124; 
4  Am.  Rep.  364,  and  cases  supra.  See,  also,  Chicago  etc.  R.  R, 
Co.  V.  Shannon,  43  111.  343;  Toledo  etc.  R.  R.  Co.  v.  Bailey, 

145  111.  159. 

The  authorities  sustain  the  position  that  evidence  of  gen- 
eral reputation  is  admissible  to  prove  the  unfitness  of  a 
fellow-servant,  and  ignorance  of  such  general  reputation  on 
the  part  of  the  master  may  of  itself,  where  it  is  his  imper- 
ative duty  to  know  the  fitness  of  his  servant,  and  where 
inquiry  would  have  led  to  the  knowledge,  be  such  negligence 
as  to  charge  the  master.  The  servant,  upon  entering  the 
employment,  is  held  to  assume  the  natural  and  ordinary  risks 
incident  to  the  business  in  which  he  engages,  and  impliedly 
contracts  that  the  master  shall  not  be  liable  for  injuries 
consequent  upon  the  negligence  of  a  fellow-servant,  in  the 
employment  of  whom  the  master  has  exercised  due  and 
proper  care.  And  it  is  the  duty  of  the  master  to  exercise 
ordinary  and  reasonable  care  in  the  employment  and  selec- 
tion of  careful  and  skillful  co-employees.  What  is  the  exer- 
cise of  such  care  has  been  the  subject  of  much  discussion, 
and  of  some  difference  in  adjudged  oases.     It  may,  however. 
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be  confidently  asserted  that  the  great  weight  of  **•  authority, 
and,  according  to  the  best-considered  cases,  ordinary  care  in 
the  employment  of  servants  require  a  degree  of  diligence  and 
caution  proportionate  to  the  exigencies  of  the  particular 
fiervice.  It  is  such  care  as  a  reasonably  prudent  person 
would  exercise,  in  view  of  the  consequences  that  might  rea- 
sonably be  expected  to  result  if  an  incompetent,  careless, 
or  reckless  servant  was  employed  for  the  particular  duty. 
Where,  therefore,  a  master  employs  a  servant  to  engage  in  a 
business  known  to  be  hazardous,  and  where  the  proper  and 
safe  discharge  of  the  duty  requires  a  high  degree  of  care, 
fikill,  and  diligence,  the  master  will  be  held  in  the  selection 
of  the  servant  to  the  exercise  of  care  reasonably  commensu- 
rate with  the  perils  and  hazards  likely  to  be  encountered  in 
the  performance  of  the  duty.  And  the  master  impliedly 
contracts  with  each  servant  entering  his  employ  that  he  has 
and  will  discharge  that  duty,  and  the  servant  may,  without 
fiufficient  appearing  to  put  him  upon  notice  to  the  contrary, 
rely  upon  the  due  and  reasonable  performance  of  it  by  the 
master.  Where  the  service  in  which  the  servant  is  employed 
is  such  as  to  endanger  the  life  and  persons  of  co-employees, 
upon  the  plainest  principles  of  justice  and  good  faith,  the 
master,  upon  engaging  such  servant,  should  be  required  to 
make  reasonable  investigation  into  his  character,  skill,  and 
habits  of  life. 

And  it  has  been  held  with  practical  unanimity  that  a  fail- 
ure to  make  such  reasonable  investigation  is  negligence  on 
the  part  of  the  master,  and  he  is  held  liable  for  an  injury 
to  a  co-employee  occasioned  either  by  the  negligence,  inca- 
pacity, or  intemperance  of  such  servant:  Cases  supra; 
Columbus  etc.  R.  R.  Co.  v.  Troesch,  68  111.  545;  18  Am.  Rep. 
578;  Illinois  Cent.  R.  R.  Co.  v.  Cox,  21  111.  20;  71  Am.  Dec. 
298;  Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.  454;  Union 
Pac.  Ry.  Co.  v.   Young,  19  Kan.  488. 

It  logically  follows  that  where  an  injury  has  occurred 
through  the  incompetency,  recklessness,  or  unskillfulness 
***  of  a  servant  who  was  generally  known  and  reputed  to  be 
unfit,  reckless,  or  unskillful,  evidence  of  the  fact  that  he  was 
generally  so  reputed  is  competent,  as  tending  to  show  that 
the  master,  by  the  exercise  of  that  ordinary  and  reasonable 
care  required  in  his  employment,  could  and  ought  to  have 
known  of  his  unfitness,  want  of  skill,  or  reckless  habit. 

It  will  be  found  upon  examination  of  the  cases  cited,  and 
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they  are  sustained  by  the  clearest  reasoning,  that  it  is  wholly 
unimportant  whether  the  master,  in  fact,  knew  of  the  char- 
acter and  habit  of  the  servant.  As  said  by  Cooley,  J.,  iu 
Davis  V.  Detroit  etc.  R.  R.  Co.,  20  Mich.  124,  4  Am.  Rep. 
364:  "The  ignorance  itself  is  negligence  in  a  case  in  which 
any  proper  inquiry  would  have  obtained  the  necessary  infor- 
mation, and  where  the  duty  to  inquire  was  plainly  impera- 
tive": Citing  Wright  v.  New  York  Cent.  R.  R.  Co.,  25  N.  Y. 
666. 

It  is  said  that  the  preponderance  of  the  evidence  fails  ta 
show  the  bad  character  of  the  servant  in  charge  of  the  tow- 
ing vessel.  The  answer  is,  that  was  a  question  of  fact,  the 
determination  of  which  is  by  law  committed  to  the  trial  and 
appellate  courts.  Those  courts  alone  are  judges  of  the  weight 
and  credibility  of  the  evidence. 

The  effect  of  this  evidence  was  attempted  to  be  limited  by 
the  instruction  marked  "  13,"  given  at  the  instance  of  appel- 
lant, as  favorably  to  it  as  could  be  demanded.  Tlie  jury 
were  told  that,  "in  order  to  charge  the  defendant  with  the 
fact  of  said  Cooley's  bad  reputation"  (if  they  believed  from 
the  evidence  it  existed),  "the  jury  must  also  believe  from 
the  evidence  that  such  reputation  must  have  been  so  open, 
notorious,  and  well  known,  where  he  was  running  and  operat- 
ing said  steamboat,  as  to  make  it  the  duty  of  said  defendant 
or  its  managers  to  inquire  into  and  ascertain  the  facts  in 
regard  to  such  reputation."  More  than  this  the  defendant 
could  not  require. 

It  is,  however,  insisted  that  the  plaintiff  is  shown  to  have 
bad  the  same  opportunity  to  have  known  of  the  reckless  ***'' 
habit  of  Cooley  that  defendant  is  charged  with  having,  and 
that  the  failure  to  inform  himself  in  respect  thereof  was 
negligence  so  contributing  to  the  injury  that  no  recovery  can 
be  had.  As  already  said,  the  plaintiff,  upon  entering  the 
employment,  had  a  rigiit  to  assume  that  the  defendant  had 
discharged  its  legal  duty  in  selecting  his  co-employees,  and 
might  act  upon  that  assumption  in  the  absence  of  any  thing 
putting  him  upon  noti.\'  to  the  contrary:  Pullman  Palace  Car 
Co.  V.  Laack,  143  111.  2o7.  Whether  there  was  evidence  of 
fact  snfHcient  to  put  him  upon  notice,  and  requiring  him  to 
quit  the  service  or  assume  the  extra  hazard,  was  a  question 
of  fact,  which,  by  the  statute,  we  are  precluded  from  inves- 
tigating, and  of  which  the  judgment  of  the  appellate  court  is 
conclusive. 
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The  plaintiflf  denied  all  knowledge  of  the  want  of  skill 
and  care  of  the  captain  of  the  towing  vessel,  or  of  his  reputa- 
tion in  that  regard,  and  whether,  under  the  circumstances 
shown,  he  was  bound  to  take  notice  thereof  was,  as  before 
said,  a  question  of  fact. 

It  is  insisted  that  the  court  erred  in  refusing  the  instruc- 
tion asked  by  appellant,  and  marked  16.  The  instruction 
as  asked  is  faulty  in  instituting  a  comparison  of  opportu- 
nities between  the  plaintiff  and  defendant  to  become  ac- 
quainted with  and  know  the  reputation  of  Cooley.  The  law 
undoubtedly  is,  that  if  the  plaintiff  knew,  or  by  the  exercise 
of  reasonable  care  and  diligence  could  know,  the  reputation 
of  Cooley  for  carefulness  and  skillfulness  in  the  manage- 
ment of  his  vessel,  before  and  at  the  time  of  the  injury, 
he  was  chargeable  with  notice  of  whatever  that  reputation 
was,  and,  if  such  reputation  was  bad,  should  not  have  ex- 
posed himself  to  the  consequences  liable  to  result.  The 
instruction  wholly  ignores  the  necessity  for  the  exercise  of 
reasonable  care  and  diligence  on  the  part  of  the  plaintiff. 
By  i't  the  jury  were  required  to  balance  the  opportunities  as 
between  the  plaintiff  and  defendant  merely,  without  any 
guide  as  to  when  either  party  should  be  chargeable  ****  with 
knowledge  of  the  fact.  Nor  is  there  any  thing  in  the  other 
instructions  asked  or  given  that  aids  this  instruction.  It 
was  also  faulty  in  not  confining  the  knowledge  to  the  gen- 
eral reputation  of  Cooley  in  the  respect  indicated.  While,  as 
we  have  seen,  specific  acts  of  recklessness,  carelessness,  or 
incompetency  may,  under  the  circumstances  of  the  particular 
case,  be  competent  as  tending  to  show  that  the  employer 
could  and  ought  to  have  known  of  the  character  and  habit 
of  his  servant,  on  the  other  hand,  when  the  reputation  of  the 
servant  is  competent  to  be  shown,  it  is  the  general  reputa- 
tion only. 

In  respect  of  other  instructions  refused  it  may  be  said 
that  every  principle  proper  to  be  given  is  covered  by  those 
given.  That  the  court  was  not  bound  to  repeat  instructions 
is  too  familiar  to  require  the  citation  of  authority. 

Twenty-nine  requests  for  special  findings  were  asked  by 
appellant.  Eighteen  of  them  were  submitted  to  the  jury, 
and  eleven  refused.  This  is  also  insisted  upon  as  error. 
Without  extending  this  opinion  by  a  separate  consideration 
of  each  refused  request,  it  may  be  said  that  all  that  is  im- 
portant in  them,  that  could  have  had  any  controlling  effect 
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upon  the  verdict,  is  fully  covered  by  those  submitted.  And, 
if  it  was  otherwise,  they  relate  to  evidentiary  facts,  and  not 
to  the  finding  of  any  ultimate  or  controlling  fact.  We  are 
of  the  opinion  that  there  was  no  abuse  of  discretion  by  the 
trial  court  in  refusing  the  same. 

It  is  lastly  insisted  that  the  court  erred  in  overruling  the 
defendant's  motion  in  arrest  of  judgment.  The  particular 
point  made  is,  as  we  understand  it,  that  no  count  of  the 
declaration  charges  the  defendant  with  notice  or  knowledge 
prior  to  the  time  of  the  accident  that  Captain  Cooley  was 
careless,  reckless,  incompetent,  or  unskillful  in  the  man- 
agement and  operation  of  his  steam  vessel.  As  already 
seen,  and  as  said  by  counsel,  the  first  and  third  counts  of 
the  declaration,  which  proceed  upon  the  theory  that  the 
defendant  is  liable  for  the  negligence  of  Captain  Cooley, 
**•  treating  him  as  a  vice-principal,  are  eliminated  from  con- 
sideration by  the  finding  of  the  jury  that  the  plaintiff  and 
Cooley  were  fellow-servants.  And  the  recovery,  if  sustained 
at  all,  must  be  predicated  upon  the  second  count.  The 
charge  there  is,  as  already  seen,  that  it  was  the  duty  of  the 
defendant  to  employ  a  prudent  and  competent  captain  for 
said  steam  propeller,  but  that  defendant,  disregarding  its 
duty  in  that  behalf,  employed  said  Cooley,  "  who  was  then 
and  there  an  incompetent,  imprudent,  reckless,  and  unfit 
person  for  such  position,  which  fact  was  then  and  there 
wholly  unknown  to  the  plaintiff,"  etc.;  and  that  by  reason, 
etc.,  the  plaintiff,  while  in  the  exercise  of  due  and  ordinary 
care,  etc.,  was  injured.  If  it  be  conceded  tliat  an  allegation 
of  knowledge  on  the  part  of  the  defendant  of  the  character 
and  habit  of  the  captain,  or  of  the  evidentiary  facts  charg- 
ing it  with  such  knowledge,  was  necessary  in  the  declaration, 
the  declaration  is  nevertheless  good  after  verdict.  "This 
objection  is  not  that  that  which  is  attempted  to  be  stated  is 
not  a  cause  of  action,  but  that  a  cause  of  action  is  defect- 
ively stated,  and  that  cannot  be  urged  on  motion  in  arrest 
of  judgment":  Mataon  v.  Swanaon,  131  III.  255,  and  author- 
ities cited. 

Finding  no  substantial  error  in  this  record  the  judgment 
of  the  appellate  court  is  affirmed. 


MastBR  AWD  SkRTANT — LlABtLITT  FOB  NkOLIOENOE  OT  IwOOMPlCTr^T 
PSLLOW-SBRTAKT. — A  lerTttit  may  recover  dainagus  for  the  negligence  of  » 
fellow-nervant  if  the  latter  was  unskilled  and  incompetent  to  diKcliari;e  his 
dotiea,  and  this  wa«  known  to  th«  master,  or  could  Lave  been  know  it  by 
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the  exercise  of  due  care,  and  wai  not  known  to  the  injured  servant:  Camp- 
hell  r.  Cook,  86  Tex.  630;  40  Am.  St.  Rep.  878,  and  note,  with  the  case* 
collected. 

Master  and  Servant— Incompetknt  Fellow-servant— Evidence — 
General  Refutation. — To  show  want  of  care  either  in  employing  or 
retaining  a  servant,  it  is  competent  to  put  in  evidence  his  general  reputatioa 
of  unfitness  for  the  duties  assigned  him:  Orube  v.  Missouri  Pac.  By.  Co.,  9S 
Mo.  330;  14  Am.  St.  Rep.  645;  Monahan  v.  Worcester,  150  Mass.  439;  15 
Am.  St.  Rep.  226,  and  note;  East  Line  etc.  R.  R.  Co.  v.  Scott,  71  Tex.  703? 
10  Am.  St.  Rep.  804.  Where  a  servant  is  in  the  habit  of  neglecting  hi* 
duty  he  should  be  regarded  as  incompetent,  though  he  is  physically  and 
mentally  able  to  do  well  all  that  is  required  of  him:  Coppins  v.  New  York 
etc  R.  R.  Co.,  122  N.  Y.  557;  19  Am.  St.  Rep.  523,  and  note. 

Master  and  Servant. — Knowledge  of  Incompetenct  of  Fellow- 
servant  BY  Injured  Servant. — Effect  of:  See  the  extended  note  to 
Porter  v.   Western  etc.  R.  R.  Co.,  2  Am.  St.  Rep.  279,  280. 

Master  and  Servant— Assumption  of  Risk  of  Neoliqencb  o»  Fbl-^ 
low-servant. — One  who  enters  into  the  service  of  another  assumes  the 
risks  of  the  negligent  acts  of  his  fellow-servants:  Lewis  v.  Sei/ert,  116  Pa. 
St.  628;  2  Am.  St.  Rep.  631,  and  note;  Fiak  v.  Cetitral  Pac  R.  R.  Co.,  72 
Cal.  38;  1  Am.  St.  Rep.  22;  but  a  servant  does  not  assume  the  risk  of  the 
negligence  of  a  fellow-servant  using  defective  machinery:  Monmouth  Min. 
etc  Co.  V.  Erling,  148  111.  521;  39  Am.  St.  Rep.  187.  See  the  note  to 
Wilson  T.  Dunreaih  etc.  Quarry  Co.,  14  Am.  St.  Rep.  307. 


Kadish  v.  Garden  City  Equitable    Loan  and 
Building  Association. 

[151  Illinois,  581.] 

Homestead  Associations — Loans  and  Security. — When  a  homestead 
association  makes  a  loan  to  one  of  its  members  for  the  use  and  benefit 
of  a  certain  corporation,  and  takes  the  bond  of  the  member  secured  hy 
deed  of  trust  from  such  corporation,  the  bond  and  deed  of  trust  are 
valid  and  enforceable  in  the  absence  of  statutory  provisions  to  the  con- 
trary. 

Corporations — Acts  Ultra  Vires. — Acts  of  corporations  spoken  of  a» 
uUra  vires  are  not  necessarily  unlawful,  or  even  such  as  the  corporatioa 
cannot  perform,  but  merely'  those  which  are  not  within  the  power  con- 
ferred upon  the  corporation  by  its  charter,  and  are  in  violation  of  the 
trust  reposed  in  the  managing  board  by  the  shareholders,  that  the 
affairs  shall  be  managed,  and  the  funds  applied,  solely  for  carrying  oat^ 
the  object  for  which  the  corporation  was  created. 

Corporations — Ultra  Virm  as  Defense. — A  corporation  cannot  avail 
itself  of  the  defense  of  ultra  vires  when  a  contract  has  been  performed, 
in  good  faith  by  the  other  party,  and  the  corporation  has  had  the  full 
benefit  of  its  performance.  The  same  rule  holds  as  to  a  party  who  hais 
had  the  benefit  of  a  contract  fully  performed  by  the  corporation. 

CJoBPORATiONS  —  Ultra  Vires — EXECUTORY  CONTRACTS. — While  a  Con- 
tract ultra  vire*  remains  executory  courts  interfere  to  prevent  it»- 
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enforcement,  or,  on  the  application  of  a  shareholder  or  other  authorized 
person,  the  court  prevents  its  execution,  but  when  it  has  been  carried 
into  efiFect,  and  the  corporation  or  the  party  with  whom  it  contracted 
has  received  the  benefit  of  its  performance,  neither  can  plead  the  exceaa 
of  power  in  discharge  of  the  liability  incurred. 

Corporations. — Plea  of  Ultra  Vires  Should  hot  Prevail,  whether 
interposed  for  or  against  a  corporation,  when  it  does  not  advance 
justice,  but  accomplishes  a  legal  wrong. 

Loam  Associations— Ultra  Vires. — When  a  homestead  association  makes 
•  loan  in  good  faith  to  two  of  its  members  for  the  use  and  benefit  of 
another  corporation,  and  takes  the  deed  of  trust  of  the  latter  as  security 
for  the  loan,  neither  such  members  nor  the  corporation  can  avoid  the 
trust  deed  under  the  plea  of  ultra  vires,  and  it  may  be  foreclosed  a» 
against  them  and  other  creditors  of  the  corporation  having  notice  of 
the  rights  of  the  loan  association. 

Costract  Ultra  Vires  tor  Monet  Loaned,  if  enforceable  at  all,  is  to  b« 
enforced  as  the  parties  made  it,  and  its  terms  and  provisions  most 
govern  their  rights. 

Kraft  &  Kraft,  for  the  appellants. 

Julius  Stern,  for  the  appellees. 

»"  Wilkin,  J.  On  the  5th  of  July,  1886,  Leopold  J.  Kadish 
and  Ernest  Kadish,  being  stockholders  in  the  Pilsen  Brew- 
ing Malting  Company,  became  members  of  the  Garden  City 
Equitable  Loan  and  Building  Association,  and  each  borrowed 
from  it  ten  thousand  dollars,  giving  their  individual  bonds 
therefor.  The  money  so  borrowed  was  used  for  the  benefit  of 
the  Pilsen  company,  *'*  and  it  gave  the  loan  and  building 
association  a  deed  of  trust  on  all  its  real  estate  to  secure  said 
bonds. 

Subsequently  the  Chicago  Co-operative  Brewing  Associa- 
tion, an  Illinois  corporation,  became  the  successor  of  the 
Pilsen  company,  acquiring  all  of  its  property,  and  assuming 
the  payment  of  the  above-mentioned  bonds.  On  August  30, 
1887,  this  latter  corporation  subscribed  for  certain  shares  of 
stock  in  the  loan  and  building  association,  and  borrowed 
from  it  five  thousand  dollers,  giving  its  bond  therefor,  signed 
by  its  president  and  secretary,  secured  by  a  second  deed  of 
trust  on  the  real  estate  obtained  by  it  from  the  Pilsen  com- 
pany. 

The  payment  of  this  bond  was  further  secured  by  the  per- 
sonal guarantee  in  writing  of  Leopold  J.  Kadish,  George 
Heinzinan,  J.  F.  Buehrer,  Herman  Nathan,  Joseph  Schroe- 
der,  Herman  Fink,  Thomas  Nalipinski,  and  Louis  Groskopf, 
the  then  directors  of  the  co-operative  association. 

On  the  18th  of  September,  1888,  appellant,  Albert  Floras, 

AM.  at.  Ksr..  Vou  XUL  -  17 
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took  judgment  by  confession  on  a  promissory  note,  executed 
to  him  by  the  co-operative  association  while  he  was  one  of 
its  directors.  Two  days  later  Leopold  J.  Kadish,  as  a  stock- 
holder, filed  his  bill,  in  the  circuit  court  of  Cook  county,  for 
the  purpose  of  winding  up  the  affairs  of  the  corporation, 
making  the  loan  and  building  association  and  Albert  Florua 
parties  defendant.  The  loan  and  building  association  filed 
a  cross-bill  to  foreclose  the  trust  deeds  held  by  it,  as  above 
stated,  claiming  priority  over  the  general  creditors  of  the 
corporation,  and  the  circuit  court  decreed  accordingly.  The 
mortgaged  property  having  sold  for  less  than  the  amount 
found  due,  a  deficiency  decree  was  entered  against  the  said 
guarantors,  who  had  been  made  parties  to  the  cross-bill,  and 
they,  together  with  Florus,  appealed,  first  to  the  appellate 
court,  and  now  to  this. 

Albert  Florus  insists  that  the  circuit  court  erred  in  holding 
the  trust  deeds  in  favor  of  the  loan  and  building  association 
valid  prior  liens  to  his  judgment,  and  the  other  appellants, 
•'*  that  it  erred  in  holding  them  liable  on  the  deficiency 
decree  as  guarantors.  In  support  of  both  of  these  conten- 
tions, it  is  claimed  that  the  trust  deeds  sought  to  be  fore- 
closed were  void,  because  taken  in  violation  of  our  statute, 
authorizing  the  organization  of  *'  homestead  loan  associa- 
tions." This  position  is  based  upon  the  following  proposi- 
tions: 

1.  The  loan  to  the  Kadishes  was,  in  fact,  a  loan  to  the  Pilsen 
company,  and,  therefore,  it,  as  well  as  the  five  thousand  dol- 
lar loan  to  the  co-operative  association,  was  to  a  corporation. 
But  loans  can  only  be  made,  under  the  statute,  by  homestead 
loan  associations  to  members,  and,  as  one  corporation  can 
not  become  a  member  of  another,  neither  the  Pilsen  company 
nor  the  co-operative  association  could  become  members  of  the 
loan  and  building  association. 

2.  Both  loans  were  for  general  business  purposes;  whereas, 
homestead  loan  associations  in  this  state  can  only  lawfully 
loan  money  to  build  homes. 

In  our  view  of  the  law  applicable  to  this  case  all  that  is 
here  claimed  may  be  conceded,  and  still  the  trust  deeds  in 
question  would  not  be  void.  There  was  in  the  transactions 
of  loaning  money  to  the  corporations  and  taking  those  trust 
deeds  to  secure  the  repayment  of  the  same  no  violation  of 
the  express  provisions  of  the  statute  regulating  the  loaning 
of  money  by  homestead  loan  associations.     The  only  sections 
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of  that  act  bearing  upon  the  question  are  in  the  following 
language: 

*'  Sec.  7.  Married  women  may  become  subscribers  to  the 
capital  stock  of  such  association,  and  hold,  control,  and  trans- 
fer their  stock  in  all  respects  as  femes  sole,  and  their  stock 
shall  not  be  subject  to  the  control  of  or  liable  for  the  debts 
of  their  husbands.  Minors  may  become  subscribers  to  and 
owners  of  the  stock  of  such  associations  by  guardian  or 
trustee,  and  such  guardian  or  trustee  may  withdraw  the  stock 
of  such  minor,  as  provided  in  section  6  of  this  act;  provided, 
***  however,  that  such  guardian  or  trustee  shall  have  given 
bonds  to  the  probate  court  in  double  the  amount  of  the  with- 
drawal value  of  such  stock,  for  the  use  of  such  minor,  on  his 
or  her  becoming  of  age;  but  it  is  hereby  provided  that  no 
person,  as  owner  or  legal  representative  of  the  stock  of  such 
association,  shall,  by  himself  or  by  proxy,  vote  at  any  elec- 
tion when  the  stockholders  are  called  upon  to  vote  on  more 
than  forty  shares  of  stock":  1  Starr  and  Curtis'  Ann.  Stats., 
c.  32,  par.  74,  p.  631. 

"Sec.  8.  The  board  of  directors  shall  hold  such  stated 
meetings,  not  less  frequently  than  once  each  month,  as  may 
be  provided  by  the  by-laws,  at  which  the  money  in  the  treas- 
ury, if  one  hundred  dollars  or  more,  shall  be  offered  for  loan 
in  open  meeting;  and  the  stockholder  who  shall  bid  the 
highest  premium  for  the  preference  or  priority  of  loan  shall 
be  entitled  to  receive  a  loan  of  one  hundred  dollars,  less  the 
premium  bid,  for  each  share  of  stock  held  by  said  stock- 
holder; provided,  that  no  loan  shall  be  made  by  said  corpora- 
tion except  to  its  own  members,  nor  in  any  sura  in  excess  of 
the  amount  of  stock  held  by  such  members  borrowing;  and^ 
provided,  that  such  stockholder  may  borrow  such  fractional 
part  of  one  hundred  dollars  as  the  by-laws  may  provide. 
Good  and  ample  real  estate  security,  unincumbered,  except 
by  prior  loans  of  such  association,  shall  be  given  by  tlie 
borrower,  to  secure  the  repayment  of  the  loan;  provided,  how- 
ever, that  the  stock  of  such  association  may  be  received  as 
£ecurity  to  the  amount  of  the  withdrawal  value  of  such 
Block." 

It  is  not  denied  that  these  loans  were  made  to  actual 
members.  All  that  is  insisted  upon  in  that  regard  is  that 
the  borrowers,  though  in  fact  members,  were  not  legally  so, 
because  ineligible  to  membership.  That  being  admitted,  tiia 
question  still  remains,  Can  the  borrowers,  being  themselves 
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parties  to  the  illegal  acts  attempted  to  be  set  up  here,  escape 
liability  upon  their  contracts  to  repay  the  money  to  the 
lender?  There  is,  as  above  shown,  no  prohibition  in  the 
statute  against  corporations  becoming  members  of  homestead 
loan  associations  for  the  purpose  of  **'  borrowing  money;, 
neither  is  there  any  prohibition  therein  against  loaning 
money  for  other  than  building  purposes.  In  other  words,  the 
transactions  were,  at  most,  ultra  vires  in  the  commonly  un- 
derstood lense  of  those  words,  and  nothing  more. 

As  said  in  Whitney  Arvis  Co.  v.  Barlow,  63  N.  Y.  62,  20  Am, 
Rep.  504,  cited  with  approval  by  this  court  in  Darst  v.  GaUy 
83  111.  141,  "the  acts  were  not  immoral  in  themselves  or  for- 
bidden by  any  statute,  neither  mala  in  sese  or  mala  prohibitay. 
80  as  to  make  the  contract  illegal  and  incapable  of  being  the 
foundation  of  an  action,  such  a  contract  as  the  law  will  not 
recognize  or  enforce,  but  applying  the  maxim,  ex  facto  illicit^ 
non  orator  actio,  leaves  the  parties  as  it  found  them."  It  i» 
also  said  in  that  case:  "  When  acts  of  corporations  are  spoken 
of  as  xdtra  vires  it  is  not  intended  that  they  are  unlawful,  or 
even  such  as  the  corporation  cannot  perform,  but  merely 
those  which  are  not  within  the  power  conferred  upon  the  cor- 
poration by  the  act  of  its  creation,  and  are  in  violation  of  the 
trust  reposed  in  the  managing  board  by  the  shareholders,, 
that  the  affairs  shall  be  managed  and  the  funds  applied 
solely  for  carrying  out  the  object  for  which  the  corporation 
was  created It  is  now  very  well  settled  that  a  corpo- 
ration cannot  avail  itself  of  the  defense  of  ultra  vires,  wiien 
the  contract  has  been  in  good  faith  fully  performed  by  the 
other  party,  and  the  corporation  has  had  the  full  benefit  of 

the  performance  of  the  contract The  same  rule  holds- 

e  converso. 

If  the  other  party  has  had  the  benefit  of  the  contract  fully 
performed  by  the  corporation  he  will  not  be  heard  to  object, 
that  the  contract  and  performance  were  not  within  the  legiti- 
mate powers  of  the  corporation" :  Citing  the  authorities. 

So  this  court  said  in  Bloomington  Mut.  Benefit  Assn.  v.  Blue, 
120  111.  128,  60  Am.  Rep.  558:  "It  will  be  observed  that  the 
contract  involved  is  not  absolutely  prohibited  by  statute;  all 
that  can  properly  be  claimed  is,  that  it  was  not  expressly 
authorized  by  the  **®  statute.  The  defendant  voluntarily 
issued  the  policy.  It  received  the  premium,  and  Bailey 
fully,  so  far  as  appears,  performed  all  that  his  contract  required 
him  to.     So  far  as  he  is  concerned  the  contract  is  an  exe- 
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cuted  one.  Now,  upon  the  death  of  Bailey,  when  the  defend- 
ant is  called  upon  to  perform  its  part  of  the  contract,  can  it 
refuse  and  defeat  a  recovery  by  claiming  that  the  contract  is 
ultra  vires"  t 

The  question  was  answered  in  the  negative,  on  the  author- 
ity of  Bradley  v.  Ballard,  55  111.  415;  8  Am.  Rep.  656;  Darst 
V.  Gale,  83  111.  136;  2  Morawetz  on  Corporations,  689.  While 
a  contract  ultra  vires  remains  executory  courts  will  interfere 
to  prevent  its  enforcement,  or,  on  the  application  of  a  share- 
holder or  other  authorized  persons,  prevent  its  execution,  but 
when  it  has  been  carried  into  effect,  and  the  corporation  has 
received  the  benefit  of  it,  it  cannot  plead  the  excess  of  its 
power  in  discharge  of  its  liability:  Bradley  v.  Ballard,  55 
III. 415;  8  Am.  Rep.  656.  And  "if  the  other  party  has  had 
the  benefit  of  a  contract  fully  performed  by  the  corporation 
he  will  not  be  heard  to  object  that  the  contract  and  perform- 
ance were  not  within  the  legitimate  powers  of  the  corporar 
tion":  Whitney  Arms  Co.  ▼.  Barlow,  63  N.  Y.  62;  20  Am. 
Rep.  504.  For  a  full  discussion  of  this  doctrine,  see  2  Beach 
on  Private  Corporations,  sec.  425,  et  seq. 

The  plea  of  ultra  vires  should  not,  as  a  general  rule,  pre- 
vail, whether  interposed  for  or  against  a  corporation,  when  it 
would  not  advance  justice,  but,  on  the  contrary,  would  ac- 
complish a  legal  wrong:  2  Beach  on  Private  Corporations, 
sec.  425,  et  seq.  See,  also,  Carson  City  Sav.  Bank  v.  Carson 
City  Elevator  Co.,  90  Mich.  550;  30  Am.  St.  Rep.  454;  Holme$ 
etc.  Mfg.  Co.  v.  Holmes  etc.  Metal  Co.,  127  N.  Y.  252;  .24  Am 
St.  Rep.  448.  All  the  decisions  on  this  question  naturally 
rest  upon  the  rule  "  that  where  a  party  has  accepted  and 
made  his  own  the  benefit  of  a  contract,  he  has  estopped  him- 
self from  denying,  in  the  courts,  the  validity  of  the  instru- 
ment by  which  those  benefits  came  to  him"  :  2  Parsons  oa 
Contracts,  790. 

*••  Had  the  contracts  been  void,  and  not  merely  ultra  vires, 
Penn  v.  Bornman,  102  111.  523,  and  cases  there  cited,  would 
have  supported  the  position  of  appellants,  but  as  the  case  i» 
presented  they  have  no  application. 

If,  then,  the  question  was  between  the  original  parties  to 
the  loans,  there  would  seem  to  be  no  doubt  as  to  the  correct- 
ness of  the  decree  of  the  circuit  court.  Are  either  of  these 
appellants  in  a  position  to  urge  the  defense  of  ultra  vires  oa 
behalf  of  the  Pilsen  brewing  company  or  the  Chicago  co-oper- 
ative brewing  association,  these  companies  themselves  not 


262         Kadish  v.  Garden  City  E.  L.  &  B.  Assn.     [Illinois, 

being  in  a  position  to  have  done  so?  Albert  Florus  con- 
tracted his  debt,  and  the  other  appellants  their  liabilities  a» 
guarantors,  chargeable  with  constructive  notice  of  the  rights 
of  the  loan  and  building  association  against  the  property  of 
the  brewing  association,  by  the  record  of  the  trust  deeds,  and 
also  with  actual  notice,  by  reason  of  their  official  positions 
in  the  brewing  companies.  No  fraud,  in  fact,  is  alleged  or 
attempted  to  be  proved  in  the  making  of  the  loans.  Th& 
money  was  actually  loaned,  and  the  borrowers  had  the  full 
benefit  of  it.  There  is  nothing  in  the  record  tending  to  show 
that  appellants  were  injured  or  misled  to  their  prejudice  by 
the  transactions.  The  contracts  being  enforceable  between 
the  parties  thereto  cannot  be  avoided  by  them. 

On  the  point  that  the  decree  of  foreclosure  is  too  large,  tho 
argument  proceeds  upon  the  assumption  that,  in  an  action 
upon  a  contract  ultra  vires  for  money  loaned,  the  lender  can 
only  recover  the  sum  actually  borrowed,  and  therefore,  in 
this  case,  the  borrowers  were  entitled  to  credits  for  interest 
and  dues  paid.  We  are  aware  of  no  such  rule  of  law.  The 
contract,  if  enforceable  at  all,  is  to  be  enforced  as  the  parties- 
made  it,  and  its  terms  and  provisions  must  govern  their 
rights.  If  void,  then,  of  course,  no  recovery  whatever  can  he 
had  upon  it. 

The  questions  as  to  whether,  under  a  proper  construction 
of  our  statute,  corporations  for  manufacturing  purposes  ***^ 
should  be  allowed  to  become  members  of  homestead  loan 
associations,  and  whether  such  associations  should  be  al- 
lowed to  loan  money  for  general  business  purposes,  are  very 
important  ones,  but  the  decision  of  them  not  being  necessary 
to  the  determination  of  this  case,  we  have  purposely  avoided 
deciding  them.     The  judgment  below  will  be  affirmed. 


CoEPOBATiONS — Ultra  Virks  Acts. — Contracts  of  corporations  are  ultr<* 
virea  when  they  involve  adventures  or  undertakings  outside  of  the  scope  of 
the  powers  given  by  their  charters:  Jemisonv.  Citizens'  Sav.  Bank,  122  N.  Y. 
135;  19  Am.  St.  Rep,  482;  People  v.  Chicago  Gas  Ti-ust  Co.,  130  111.  '268^ 
17  Am.  8t.  Rep.  319,  and  note.  To  the  same  eflFect,  see  Miners'  Ditch  Co.  v. 
Zellerbach,  37  Cal.  543;  99  Am,  Dec.  300,  and  note;  and  with  the  doctrine 
of  the  foregoing  cases  compare  Franklin  Co.  v.  Lewiston  Institution,  68  Me. 
43;  28  Am.  Rep.  9,  and  note. 

Corporations — Ultra  Vires — When  not  Available  as  a  Defense. — 
The  plea  of  ultra  vires  cannot  be  availed  of  to  defend  against  an  obligation- 
incurred  when  the  contract  has  in  good  faith  been  performed  by  the  other 
contracting  party,  and  the  benefit  received  by  the  party  urging  the  plear 
LinkatifY.  Lombard,  137  N.  Y.  417;  33  Am.  St.  Rep.  743,  and  note,  with  th» 
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cases  collected.  The  defense  of  ultra  vires  ia  looked  upon  with  disfavor  by 
the  courts  when  it  is  presented  for  the  purpose  of  avoiding  an  obligation  as- 
sumed by  a  corporation  merely  in  excess  of  the  powers  conferred  upon  it, 
and  not  in  violation  of  an  express  provision  of  the  statute:  Kennedy  v.  Cali- 
fornia Sav.  Bunk,  101  Cal.  495;  40  Am.  St.  Rep.  69,  and  note.  See,  also, 
the  extended  notes  to  Central  B.  R.  etc.  Co.  v.  Smith,  52  Am.  Rep.  35S,  and 
New  York  etc.  Ina.  Co.  v.  Ely,  13  Am.  Dec.  108. 

Corporations — Ultra  Vire.s — Estoppel. — The  plea  of  ultra  vires  should 
not  prevail,  as  a  general  rule, when  it  would  not  advance  justice,  but,  on  the 
other  hand,  would  accomplish  a  legal  wrong:  Carson  City  Sav.  Bank  v.  Car^ 
son  City  Elevator  Co.  90  Mich.  550;  30  Am.  St.  Rep.  454,  and  note;  Holmes 
etc  Mfg.  Co.  v.  Holmes  etc  Metal  Co.,  127  N.  Y.  252;  24  Am.  St.  Rep.  448, 
and  note. 

Corporations — Ultra  Vires — Enforcement  of. — A  contract  ultra  vires, 
while  it  remains  executory,  cannot  be  enforced:  Sherman  Center  Town  Co. 
T.  Morris,  43  Kan.  282;  19  Am.  St.  Rep.  134.  While  an urtra  w/m  contract 
remains  executory  neither  party  is  estopped  to  assert  its  invalidity:  Long 
T.  Georgia  Pac  Ry.  Co.,  91  Ala.  519;  24  Am.  St.  Rep.  931,  and  note.  Aa 
uUra  vires  contract  is  not  enforceable  in  equity:  Oarrett  v.  Kansas  City  etc 
Min.  Co.,  113  Mo.  330;  35  Am.  St.  Rep.  713;  Greenville  Compress  etc  Co.  v. 
Planters  Compress  etc.  Co.,  70  Miss.  669;  35  Am.  St.  Rep.  681.  See,  also, 
the  note  to  Carton  City  Sav.  Bank  v.  Carson  City  Elevator  Co.,  30  Am.  St. 
Bep.  453. 


Cobb  v.  Oldfield. 

(151  Illinois,  540.] 

Dower— Bl'rdek  of  Proof. — To  entitle  a  widow  to  recover  dower  the  bur- 
den of  proof  is  on  her  to  show  that  her  deceased  husband,  during  cor. 
ertare,  was  seised  of  a  legal  or  equitable  estate  of  inheritance  in  the 
land. 

Estoppel  bt  Deed. — A  party  claiming  under  a  deed  is  estopped  from  deny- 
ing any  of  the  material  recitals  therein,  however  contrary  to  the  truth, 
but  such  estoppel  does  not  apply  to  or  bind  those  claiming  adversely,  or 
to  parties  claiming  by  title  acquired  anterior  to  the  date  of  the  deed 
which,  it  is  claimed,  creates  the  estoppel. 

Estoppel  bt  Deed. — It  is  only  when  a  party  is  claiming  title  under  a  deed 
that  he  is  estopped  by  its  recitals,  and  if  he  buys  in  an  outstanding 
title,  he  may  show  that  the  grantors  in  the  deed  did  not  have  the  title, 
and  that  he  holds  nnder  a  different  title  which  is  paramount. 

Snapp  and  Arnold,  for  the  appellant. 

/.  W.  and  C.  C.  Buell,  for  the  appellees. 

**•  Shope,  J.  Appellant  filed  her  bill  for  the  assignment 
of  dower  in  certain  lots  in  Wilson's  Addition  to  the  city  of 
Chicago,  as  widow  of  Zenas  Cobb,  deceased.  The  court,  on 
hearing,  dismissed  the  bill.  To  entitle  appellant  to  recover, 
the  *^*  burden  was  upon  her   to  show  that  her  husband 
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during  coverture,  was  seised  of  a  legal  or  an  equitable  estate 
of  inheritance  in  the  land.  This  she  has  failed  to  do,  and 
hence  the  court  correctly'  decreed  dismissing  her  bill,  unless 
appellees  are  estopped  by  deed  from  controverting  her  title. 

We  recognize  the  rule  of  law,  so  frequently  applied  in  this 
court,  that  a  party  claiming  under  a  deed  cannot  be  permitted 
to  deny  any  of  the  material  recitals  therein,  however  contrary 
to  the  truth:  Byrne  v.  Morehouse,  22  111.  605;  Kruse  v.  WihoUf 
79  111.  239;  Bigg  v.  Cook,  4  Gilm.  336;  46  Am.  Dec.  462;  Orth- 
weinv.  Thomas,  127  111.  561;  11  Am.  St  Rep.  159.  But  that 
principle  can  have  no  application  in  this  case.  The  fact  that 
one  of  the  grantors  in  appellees'  chain  of  title,  who  had  for 
many  years  claimed  title  adversely  to  Cobb,  accepted  a  quit- 
claim deed  from  Cobb  to  the  land,  under  which  it  is  not 
shown  he  entered  or  claimed  title,  will  not  conclude  appellees, 
his  remote  grantees,  from  showing  the  facts.  Indeed,  on 
April  11,  1865,  when  Cobb  quitclaimed  the  land  to  Wright, 
appellees'  remote  grantor,  Wright,  had  sold  and  conveyed 
the  land  in  controversy  by  warranty  deeds;  one-third  to 
De  Wolf,  one-third  to  Stebbins,  and,  by  quitclaim  deed,  one- 
third  to  Lowry.  The  deed  to  De  Wolf  was  acknowledged 
and  recorded  January  13,  1854,  that  to  Stebbins,  March  12~ 
23,  1853,  and  to  Lowry,  December  3-11,  1856.  De  Wolf, 
under  whom  appellees  claim  title,  subsequently  to  the  con- 
veyances by  Wright,  acquired  the  title  of  Stebbins  and 
Lowry.  It  therefore  appears,  if  it  be  assumed  that  Wright 
accepted  the  quitclaim  deed  from  Cobb,  April  11,  1865,  he 
then  claimed  no  title  to  the  land  in  controversy,  and  appel- 
lees claim  nothing  from,  through,  or  under  him,  since  the 
making  and  acceptance  of  said  deed.  The  estoppel  cannot 
apply  or  bind  those  claiming  adversely,  or  to  persons  claim- 
ing from  the  same  party  by  title  acquired  anterior  to  the  date 
of  the  deed  which,  it  is  claimed,  creates  the  estoppel:  Carver 
V.  Jackson,  4  Pet.  83.  It  is  only  when  the  party  is  claiming 
title  under  the  deed  that  he  will  '**  be  estopped  by  its  recitals. 
And  we  have  accordingly  held  that  where  one  claiming  land 
buys  in  an  outstanding  claim  of  title,  he  may  show  that  the 
grantors  in  the  deed  did  not  have  the  title,  and  that  he  holds 
under  a  di£ferent  title  which  is  paramount:  Owen  v.  Robhins, 
19  111.  555.  And  the  cases  are  there  distinguished  from 
those  arising  between  landlord  and  tenant,  vendor  and 
vendee,  which  would  not,  it  is  said,  fall  within  the  rule  there 
announced:  Rawle  on  Covenants  for  Title,  3ded.,  463,  464. 
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We  need  not  repeat  the  reasoning  of  the  case  cited ;  it  is 
applicable  here,  and  conclusive  of  the  question  of  estoppel 
under  the  facte  here  shown.  We  are  of  opinion  the  court 
below  decided  correctly,  and  its  decree  will  be  affirmed. 


Dower — Necessity  fob  Sriser  in  Husband. — To  entitle  a  widow  to 
dower,  her  husband  must  in  his  lifetime  have  been  seised  of  a  present 
«state  iu  possession  in  the  premises:  Hafford  v.  Saford,  7  Paige,  259;  32 
Am.  Dec.  633. 

Estoppel  by  Deed  as  to  Grantee. — The  recitals  in  a  deed  operate  by 
way  of  estoppel  upon  the  grantee  where  they  are  material  to  the  contract: 
Orthtaein  V.  Thomas,  127  111.  554;  11  Am.  St.  Rep.  159;  Thompson  v.  Thomp- 
ton,  19  Me.  235;  36  Am.  Dec.  751;  Osborne  v.  Endkott,  6  Cal.  149;  65  Am. 
Dec.  498,  and  notes,  with  the  cases  collected.  To  the  same  effect,  see 
lianly  v.  Blackford,  1  Dana,  1;  26  Am.  Dec.  114,  and  Den  v.  Chaffin,  3  Dev. 
108;  22  Am.  Dec.  711,  and  note.  See,  also,  the  notes  to  Graff  v.  Catttieman, 
16  Am.  Dec  754,  and  Greene  v.  Cotue,  24  Am.  St  Rep.  462. 


Keithley  v.  Wood. 

[151  Illinois,  566.] 

MoRTOAOis— Deed  Absolute  may  be  Shown  to  be— Evidence  Necessary. 
When  land  is  conveyed  in  fee  by  a  deed  with  covenants  of  warranty, 
and  there  is  no  condition  or  defeasance  either  in  the  deed  or  in  a  col< 
lateral  paper,  and  parol  evidence  is  resorted  to  for  the  purpose  of  estab- 
lishing that  the  deed  was  given  as  a  mortgage,  such  evidence  must  be 
clear  and  convincing;  otherwise  the  presumption  that  the  deed  is  what 
it  purports  npon  its  face  to  be  must  prevail. 

MoRTOAOE— Deed,  When  is. — When  a  conveyance  is  by  deed  with  a 
defeasance  in  a  collateral  paper,  or  a  contract  for  a  resale,  and  the  evi- 
dence leaves  it  in  doubt  whether  the  transaction  is  intended  as  a  con- 
ditional sale  or  a  mortgage,  it  is,  as  a  general  rule,  treated  as  a  mortgage. 

Mortoaqes— Deed  and  Aoreement  to  Reconvey. — In  case  of  a  warranty 
deed  and  agreement  to  reconvey,  the  character  of  the  deed  must  be 
determined  by  the  intention  of  the  parties,  clearly  and  satisfactorily 
proved,  and  any  doubt  as  to  the  intention  is  resolved  in  favor  of  the 
construction  that  the  conveyance  is  a  security  for  a  debt. 

MoRTOAUE — Deed,  When  is. — If  an  indebtedness  or  liability  exists  be- 
tween the  parties,  either  arising  from  a  debt  existing  prior  to  a  convey- 
ance by  dee<l  absolute,  or  a  debt  arising  from  a  loan  made  at  the  time 
of  the  conveyance,  or  from  any  other  cause,  and  this  debt  is  not  dis- 
charged or  satisfied  by  the  conveyance,  and  the  grantor  is  regarded  as 
still  owing,  and  boun<l  to  pay  it  at  some  future  day,  so  that  the  pay- 
ment stipulated  for  in  an  agreement  to  reconvey  is  in  reality  the  pay- 
ment of  such  subsisting  debt,  the  whole  transaction  amounts  to  a 
mortgage,  whatever  language  the  parties  may  have  used,  and  whatever 
■tipulatiuns  they  may  have  inserted  iu  the  instruments.  On  the  con- 
trary, ii  no  such  relation  whatsoever  of  debtor  and  creditor  is  left  sui>> 
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listing,  then  the  transaction  is  not  a  mortgage,  bat  a  mere  sale  and 
contract  of  repurchase. 
MosTOAQES — Dkbds  MAY  Bs  Shown  TO  BB. — Whether  a  deed  and  an  agree- 
ment to  resell  are  to  be  regarded  as  an  absolute  sale,  or  ew  a  mortgage, 
depends  upon  the  existing  facts  and  circumstances  which  led  to  their 
execution,  and  not  upon  the  form  the  parties  gave  the  transaction,  and 
such  facts  and  circumstances  may  be  proved  by  parol  evidence,  not  for 
the  purpose  of  contradicting  the  deed,  bat  to  raise  an  equity  para- 
moaut  to  its  terms  and  conditions.. 

Bill  in  equity  by  C.  C.  Wood  and  Kate,  his  wife,  against 
A.  Keithley,  to  redeem  from  an  alleged  mortgage  executed 
November  1,  1889.  On  July  13,  1889,  Wood  borrowed  of 
Keithley  four  hundred  and  thirty  dollars,  giving  his  judg- 
ment note  therefor,  secured  by  mortgage  executed  by  himself 
and  wife  upon  the  land  in  dispute.  In  August,  1889,  Wood 
borrowed  an  additional  one  hundred  dollars  from  Keithley, 
giving  his  judgment  note  therefor.  On  September  17,  1889» 
Keithley  caused  judgment  to  be  entered  on  the  said  notes  for 
five  hundred  and  sixty-six  dollars  and  fifty  cents.  The  judg- 
ment was  not  paid  on  November  1,  1889,  when  Wood  applied 
to  Keithley  for  a  further  loan  and  received  an  additional  four 
hundred  dollars.  On  the  same  day  Wood  and  wife  executed 
and  delivered  to  Keithley  a  warranty  deed  to  the  land  in 
controversy,  and  took  an  agreement  from  the  latter  to  recon- 
vey  the  premises  to  them  upon  their  payment  to  him  of  nine 
hundred  and  thirty-seven  dollars  and  fifty  cents  before  De- 
cember 31,  1889;  otherwise  the  agreement  to  be  void  after 
that  date.     Judgment  for  plaintiff's,  and  defendant  appealed. 

J.  A.  Cameron^  for  the  appellant. 

Jack  &  Tichenor,  for  the  appellees. 

•'''  Craio,  J.  When  this  case  was  first  submitted  we  were 
inclined  to  hold  that  the  decree  of  the  circuit  court,  and  the 
judgment  *"  of  the  appellate  court  were  erroneous,  and  a 
judgment  of  reversal  was  entered,  but,  upon  the  petition  of 
complainant,  a  rehearing  was  ordered,  and,  upon  a  further 
examination  of  the  case,  we  have  arrived  at  a  diff'erent  con- 
c.usion.  At  the  time  the  deed  and  agreement  were  executed 
no  one  was  present  but  Wood  and  his  wife  and  Keithley. 
They,  and  they  alone,  are  the  persons  who  know  the  facts 
under  which  the  deed  and  contract  were  executed.  Reject- 
ing the  testimony  of  Mrs.  Wood,  on  the  ground  that  she  being 
the  wife  of  the  complainant  is  disqualified  as  a  witness,  we 
have  complainant  and  defendant  as  the  only  witnesses  testi- 
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fying  to  the  nature  and  character  of  the  transaction.  Wood 
testified  in  substance  that  he  borrowed  of  Keithley  a  certain 
amount  of  money  in  addition  to  the  amount  of  the  judgment 
Keithley  held  against  him,  and  that  the  deed  and  agreement 
were  executed  as  a  mortgage  to  secure  the  payment  of  the 
amount  agreed  to  be  due,  nine  hundred  and  thirty-seven  dol- 
lars and  fifty  cents,  and  that  a  sale  of  the  land  was  not  made. 
On  the  other  hand  Keithley  testified  that  he  purchased  the 
land,  paying  therefor  the  amount  named  in  the  contract 
which  was  made  up  of  the  judgment  lie  held  against  Wood, 
and  the  balance  in  money  which  he  paid  at  the  time;  that 
the  agreement  was  given  which  authorized  Wood  to  repur- 
chase, as  provided  by  its  terms,  and  that  the  transaction  was 
not  a  loan.  It  is  thus  seen  that  the  testimony  of  the  two 
parties,  in  regard  to  the  matter  in  dispute,  whether  the  trans- 
action was  intended  as  a  loan  or  a  sale  and  resale,  is  irrecon- 
cilable. Where  land  is  conveyed  in  fee  by  a  deed  with 
covenants  of  warranty,  and  there  is  no  condition  or  defea- 
sance either  in  the  deed  or  in  a  collateral  paper,  and  parol 
evidence  is  resorted  to  for  the  purpose  of  establishing  that 
the  deed  was  given  as  a  mortgage,  such  evidence  must  be 
clear  and  convincing,  otherwise  the  presumption  that  the 
deed  is  what  it  purports  upon  its  face  to  be  must  always  pre- 
vail. This  principle  is  well  established.  In  Coyle  v.  Davis, 
116  U.  S.  108,  in  discussing  the  question,  the  court  said; 
"The  conveyance  *'•  to  Davis  of  the  undivided  one-third  of 
Coyle,  being  to  him,  his  heirs  and  assigns  forever,  with  a 
covenant  of  warranty,  and  without  a  defeasance  either  in  the 
conveyance  or  in  a  collateral  paper,  the  parol  evidence  that 
it  was  to  operate  only  as  a  mortgage  must  be  clear  and  con- 
vincing, or  the  presumption  that  the  deed  is  what  it  purports 
to  bo  must  prevail." 

So,  in  the  case  of  Cadman  v.  Peter,  118  U.  S.  73,  the  court 
eaid:  **  If  the  conveyance  is  in  fee,  with  a  covenant  of  war- 
ranty, and  there  is  no  defeasance  either  in  the  conveyance  or 
in  a  collateral  paper,  parol  evidence  that  it  was  given  to 
operate  as  a  mortgage  must  be  clear  and  convincing." 

But  where  there  is  a  conveyance  by  deed  and  a  defeasance 
in  a  collateral  paper,  or  a  contract  fi)r  a  resale,  and  the  evi- 
dence leaves  it  in  doubt  whether  the  transaction  was  in- 
tended as  a  conditional  sale  or  a  mortgage,  it  will,  as  a 
general  rule,  be  treated  ns  a  mortgace. 

Id  Coahy  v.  Ducharum,  81  Ala.  574,  there  was  a  deed  and 
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an  agreement  to  reconvey,  as  is  the  case  here.  The  court 
said:  "  The  character  of  the  deed  must  be  determined  by  the 
intention  of  the  parties,  clearly  and  satisfactorily  proved. 
When  it  is  absolute,  and  only  parol  evidence  is  relied  on,  the 
party  affirming  that  the  conveyance  was  intended  as  a  secu- 
rity for  a  debt  must  show  that  such  was  the  intention  by 
clear  and  convincing  evidence.  But  when  it  is  admitted  or 
shown  by  a  separate  written  instrument  that  the  transaction 
is  not  an  unconditional  sale,  as  the  deed  imports,  but  either 
a  mortgage  or  sale  with  right  to  repurchase,  the  court,  in  the 
interest  of  complete  justice,  is  inclined  to  construe  the  trans- 
action as  a  mortgage.  Any  doubt  as  to  the  intention  will  be 
resolved  in  favor  of  the  construction  that  the  conveyance  is  a 
security  for  a  debt":  Citing  Mitchell  v.  Wellman,  80  Ala.  16. 
See,  also.  Turner  v.  Wilkinsorif  72  Ala.  361,  and  McNeil  v» 
Norsworthy,  39  Ala.  156. 

•'*  In  Russell  v.  Southard,  12  How.  145,  where  there  was 
an  absolute  deed  and  an  agreement  to  resell  upon  the  pay- 
ment of  a  specified  amount  at  a  certain  time,  on  a  bill  to  re- 
deem, the  court  held  the  transaction  to  be  a  mortgage.  In 
the.decision  of  the  case  the  court  said:  "It  is  not  to  be  for- 
gotten that  the  same  language  which  truly  describes  a  real 
sale  may  also  be  employed  to  cut  off  the  right  of  redemption 
in  case  of  a  loan  on  security;  that  it  is  the  duty  of  the  court 
to  watch  vigilantly  these  exercises  of  skill,  lest  they  should 
be  effectual  to  accomplish  what  equity  forbids,  and  that,  in 
doubtful  cases,  the  court  leans  to  the  conclusion  that  the  real- 
ity was  a  mortgage  and  not  a  sale":  Citing,  in  support  of 
■what  is  said,  Conway  v.  Alexander,  7  Cranch,  218;  Flagg  v. 
Mann,  2  Sumn.  533;  Secrest  v.  Turner,  2  J.  J.  Marsh.  471; 
Edrington  v.  Harper,  3  J.  J.  Marsh.  354;  20  Am.  Dec.  145; 
Crane  v.  Bonnell,  2  N.  J.  Eq.  264;  Robertson  v.  Campbell,  2 
Call.  421;  Poindexter  v.  McCannon,  1  Dev.  Eq.  373;  18  Am. 
Dec.  591. 

In  the  case  first  cited,  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  court,  in  plain  terms  declared  that  doubt- 
ful cases  have  generally  been  decided  to  be  mortgages:  See, 
also,  Peugh  v.  Davis,  96  U.  S.  332,  and  Brick  v.  Brick,  98 
U.  S.  514. 

In  Jones  on  Mortgages,  section  279,  the  author  says:  *'  When 
it  is  doubtful  whether  tlie  transaction  is  a  mortgage  or  a 
■conditional  sale  it  will  generally  be  treated  as  a  mortgage, 
although  it  is,  in  some  of  the  cases,  said  that  the  transaction 
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appearing  upon  its  face  to  be  a  conditional  sale,  will  be  held 
to  be  such  when  no  circumstances  appear  showing  an  inten- 
tion that  it  should  be  considered  a  mortgage.  But  generally 
courts  of  equity  incline  against  conditional  sales,  and  give 
the  benefit  of  any  doubt  arising  upon  the  evidence  in  favor  of 
the  grantor's  right  to  redeem":  See,  also,  sec.  278. 

In  O'Neill  v.  Capelle,  62  Mo.  202,  where  there  was  a  deed 
and  a  contract  to  resell,  the  court  held,  where  the  matte* 
***  was  in  doubt,  the  doubt  would  be  thrown  in  favor  of  the 
theory  of  a  mortgage. 

Trucks  V.  Lindsey,  18  Iowa,  504,  is  a  case  in  point.  It  is 
there  said:  "A  resort,  however,  to  a  formal  conditional  sale, 
as  a  devise  to  defeat  the  equity  of  redemption,  will,  of  course,, 
be  unavailing  for  that  purpose.  And  the  possibility  of  such 
resort,  together  with  other  considerations,  has  driven  courta 
of  equity  to  adopt  as  a  rule,  that,  when  it  is  doubtful  whether 
the  transaction  is  a  conditional  sale  or  a  mortgage,  it  will  be 
held  to  be  the  latter." 

In  Rockwell  v.  Humphrey,  57  Wis.  412,  the  same  doctrine  i& 
announced. 

The  supreme  court  of  Virginia,  in  Snavely  v.  Pickle,  29- 
Gratt.  27,  in  discussing  the  question,  said:  "There  is  a  well- 
defined  distinction  between  a  mortgage  and  a  conditional 
sale,  but  it  is  often  very  diflBcult  to  determine  whether  a  par- 
ticular transaction  amounts  to  one  or  the  other;  and,  after 
all,  each  case  must  be  determined  on  its  own  circumstances^ 
and  in  doubtful  cases  the  courts  incline  to  construe  the  trans- 
action to  be  a  mortgage  rather  than  a  conditional  sale." 

Substantially  the  same  rule  has  been  adopted  in  the  fol- 
lowing cases:  Holton  v.  Meighen,  15  Minn.  69;  Rich  v.  Doaney 
86  Vt.  125;  Bacon  v.  Brown,  19  Conn.  29;  Klein  v.  McNamara, 
64  Miss.  90. 

In  Pomeroy's  Equity  Jurisprudence,  section  1194,  the 
author  lays  down  the  rule,  where  there  is  a  conveyance 
with  an  agreement  to  repurchase,  the  two  papers  taken 
together  may  be  what  on  their  face  they  purport  to  be — a 
mere  sale  with  a  contract  to  repurchase — or  they  may  consti- 
tute a  mortgage. 

In  section  1195  it  is  said:  "A  general  criterion,  however, 
has  been  established  by  an  overwhelming  cunsensus  of 
authorities,  which  furnishes  a  Bufficient  test  in  the  great 
majority  of  cases;  and,  whenever  the  application  of  this  test 
•till  leavee  a  doubt,  the  American  courts,  from  obvious  ***^ 


270  Keithley  v.  Wood.  [Illiuois, 

motives  of  policy,  have  generally  leaned  in  favor  of  the  mort- 
gage. Tills  criterion  is  the  continued  existence  of  a  debt  or 
liability  between  the  parties,  so  that  the  conveyance  is  in 
reality  intended  as  a  security  for  the  debt,  or  indemnity 
against  the  liaV>ility.  If  there  is  an  indebtedness  or  liability 
between  the  parties,  either  a  debt  existing  prior  to  the  con- 
veyance, or  a  debt  arising  from  a  loan  made  at  the  time  of 
the  conveyance,  or  from  any  other  cause,  and  this  debt  is 
still  left  subsisting,  not  being  discharged  or  satisfied  by  the 
conveyance,  but  the  grantor  is  regarded  as  still  owing,  and 
bound  to  pay  it  at  some  future  time,  so  that  the  payment 
stipulated  for  in  the  agreement  to  reconvey  is  in  reality  the 
payment  of  this  existing  debt,  then  the  whole  transaction 
amounts  to  a  mortgage,  whatever  language  the  parties  may 
have  used,  and  whatever  stipulations  they  may  have  inserted 
in  the  instruments.  On  the  contrary,  if  no  such  relation 
whatsoever  of  debtor  and  creditor  is  left  subsisting,  then  the 
transaction  is  not  a  mortgage,  but  a  mere  sale  and  a  contract 
of  repurchase."  The  principle  announced  by  the  author  was 
sanctioned  by  this  court  in  Rue  v.  Dole,  107  111.  275,  and  the 
transaction  there  involved  was  held  not  to  be  a  mortgage. 
But  there  is  a  clear  distinction  between  that  case  and  this 
one. 

Here,  it  is  true  that  the  five  hundred  and  sixty-six  dollars 
and  fifty  cents  judgment  held  by  appellant  against  Wood,  and 
the  mortgage  previously  given  to  secure  the  notes  upon  which 
judgment  had  been  entered,  were  canceled,  but  after  the 
execution  of  the  warranty  deed  and  the  agreement  to  recon- 
vey, was  there  no  debt  existing?  While  the  debt  assumed  a 
new  form  when  all  the  facts  and  circumstances  are  consid- 
ered, we  do  not  think  it  was  paid  and  discharged,  but,  on  the 
other  hand,  it  was  enlarged  by  appellant  advancing  an 
additional  sum,  increasing  the  amount  from  five  hundred  and 
sixty-six  dollars  and  fifty  cents  to  nine  hundred  and  thirty- 
seven  dollars  and  fifty  cents.  The  appellant  himself  testified: 
"  When  I  handed  him  the  deed  to  read  it  over,  he  said,  '  This 
is  a  warranty  deed,  and  you  agreed  to  give  me  an  Agreement 
back,'  and  I  said,  'Yes,  I  will,  but  I  can't  draw  them  both  at 
*"  once.' "  If  Wood  had  sold  the  land  to  appellant,  and 
the  transaction  was  a  sale  and  not  a  mortgage,  why  should 
Wood  object  to  a  warranty  deed.  After  appellant  had  re- 
ceipted the  indebtedness,  and  paid  over  the  additional  sum 
advanced  to  Wood,  he  testified  that  the  following  occurred: 
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I  said,  "  Chauncey,  now  this  is  a  matter  of  business,  and  yon 
must  look  out  for  yourself.  This  contract  means  just  what 
it  says,  that  you  have  got  to  pay  me  back  this  money  within 
that  time  or  you  will  not  get  any  chance  to  pay  it  back  after- 
wards— the  property  is  mine."  He  said,  "Don't you  worry  a 
bit  about  that.  You  will  get  your  money  a  long  time  before 
it  is  due."     I  said,  "Very  well." 

It  is  apparent  from  this  conversation  that  the  parties  both 
understood  that  there  was  a  debt  existing,  one  insisting  that 
the  money  should  be  paid  back  on  a  specified  date,  the  other 
aflirming  it  would  be  paid  before  due. 

Again,  appellant  testified  that  Wood  came  to  his  office  on 
December  31st,  and  said,  "I  am  not  able  to  pay  you  back 
that  money  to-day."  I  said,  "  Chauncey,  this  is  the  last 
day,  the  money  is  due,  and  you  know  what  I  told  you  when 
yoL  took  it."  He  said,  *'  Well,  I  know  that,  but  I  did  not 
sell  the  thirty  acres."  And  he  says,  "I  want  a  little  more 
time." 

Appellant  also  testified  that  Wood,  referring  to  the  thirty- 
acre  tract,  said,  "Your  option  expires  on  the  10th  of  Janu- 
ary"; he  says,  "Now  give  me  a  chance  to  rebuy  the  interest 
in  the  home  place  until  that  option  expires."  I  said,  "  Well, 
I  will  do  it;  but  now,  Chauncey,  I  will  tell  you  for  the  last 
time  that  you  get  no  further  extensions  out  of  me.  You  are 
not  in  the  habit  of  paying  your  debts  very  promptly,  and  I 
have  been  a  little  easy  with  you,  but  this  is  a  finality;  you 
will  get  no  further  extensions." 

If  no  debt  existed,  what  did  appellant  mean  when  he  said, 
"The  money  is  due;  you  know  what  I  told  you. when  you 
took  it.  I  will  extend  the  time,  but  you  will  get  no  further 
•"*  extensions"?  There  is  another  fact  which  indicates  tliat 
the  parties  did  not  regard  the  transaction  a  sale.  Wood 
owned  only  one-seventji  of  the  one  hundred  and  twenty  acre 
tract  of  land,  and  that  interest  was  subject  to  the  dower 
interest  of  his  mother,  and  yet  the  deed  executed  to  appellant 
was  a  general  warranty,  purporting  to  convey  the  entire  one 
hundred  and  twenty  acre  tract.  If  the  deed  was  but  a  mort- 
gage to  secure  the  repayment  of  a  small  amount  of  n)oney, 
which  was  expected  to  be  repaid  in  a  short  time,  Wood 
might  well  conclude  that  it  was  not  necessary  to  be  partic- 
ular about  describing  the  land  accurately.  On  the  other 
band,  if  he  was  selling  his  undivided  one-seventh  interest, 
it  IB  uureasonubie  U>  believe  that   he  would  bo  willing  lo 
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execute  a  deed  conveying  lands  that  he  never  owned,  where 
he  could  be  held  liable  at  once  on  his  covenants  of  title. 
Whether  a  deed  and  an  agreement  to  resell,  like  those  in 
question,  are  to  be  regarded  as  an  absolute  sale,  or  as  a 
mortgage,  depends  upon  the  existing  facts  and  circumstancea 
which  led  to  their  execution,  and  not  upon  the  form  the 
parties  saw  proper  to  give  the  transaction.  Hence  the  facta 
and  circumstances  surrounding  the  transaction  may  be 
proved  by  parol  evidence,  not  for  the  purpose  of  contradict- 
ing the  deed,  but  for  the  purpose  of  raising  an  equity  para-^ 
mount  to  its  terms  and  conditions:  Carter  v.  Carter,  5  Tex. 
93;  Purviance  v.  Holt,  8  111.  394.  Here  Wood  testified  that 
the  transaction  was  a  loan,  and  the  deed  executed  as  security. 
And  we  are  inclined  to  the  opinion  that  the  facts  and  cir- 
cumstances tend  to  establish  the  correctness  of  his  version 
of  the  transaction.  But  even  if  the  matter  was  left  in  doubt,^ 
which  is  as  favorable  a  view  as  can,  under  all  the  facts,  be 
taken  of  the  question  under  the  rules  of  law  established  by 
the  authorities,  the  court  would  be  compelled  to  hold  that 
the  deed  was  a  mortgage.  The  judgment  of  the  appellate 
court  will  be  affirmed.  

MoRTQAGE — Evidence  to  Convert  Deed  Absolute  into. — The  tact 
that  an  absolute  conveyance  was  intended  aa  a  mortgage  muct  be  estab- 
lished by  a  clear  preponderance  of  evidence;  or,  in  other  words,  the  proof 
of  the  fact  must  be  clear  of  reasonable  doubt:  Witislon  v.  Burnell,  4A  Kan. 
367;  21  Am.  St.  Rep,  289,  and  note;  Malioney  v.  Bostwick,  96  Cal.  53;  31 
Am.  St.  Rep.  175.  and  note;  Perot  v.  Cooper,  17  Col.  80;  31  Am.  St.  Rep. 
258,  and  note;  Adanu  v.  Pilcher,  92  Ala.  474. 

Mortgage — Dked  Absolute,  with  Deiteasance  as. — A  deed  absolutfr 
and  a  defeasance  executed  at  the  same  time  constitute  a  mortgage: 
FriedUy  v.  Hamilton,  17  Serg.  &;  R.  70;  17  Am.  Dec.  638,  and  note  at 
page  304;  Edrinnton  v.  Harper,  3  J.  J.  Marsh.  353;  20  Am.  Dec.  145; 
Youle  V.  Richards,  1  N,  J.  Ch.  534;  23  Am.  Dec.  722,  and  note;  Perkim 
V.  Dibble,  10  Ohio,  433;  36  Am.  Dec.  97;  Manufacturers'  etc.  Bank  v.  Bank, 
7  Watts  &  S.  335;  42  Am.  Dec.  240,  and  note;  Baker  v.  Fireman's  Fund 
Ins.  Co.,  79  Cal.  34;  Cook  v.  Bartholomew,  60  Conn.  24;  Meigs  v.  McFarlan, 
72  Mich.  194.  See,  also,  the  note  to  Marston  T.  Williams,  22  Am.  St. 
Rep.  724. 

Mortgages— Deed  with  Agreement  to  Reconvey  as. — A  deed  abso 
lute  with  a  bond  to  reconvey  upon  repayment  of  the  purchase  money  cou> 
stitute  a  mortgage:  Harbison  v.  Lemon,  3  Blackf.  51;  23  Am.  Dec.  376; 
Eiskine  v.  Totonsend,  2  Mass.  493;  3  Am.  Dec.  71;  McLaughlin  v.  Shepherd, 
32  Me.  143;  52  Am.  Dec.  646,  and  note;  Baxter  v.  Dear,  24  Tex.  17;  76 
Am.  Dec.  89.     See  the  note  to  Chase's  case,  17  Am.  Dec.  300. 

Mortgage. — If  a  Deed  is  Taken  from  a  Debtor  Whose.  Debt  is  not 
Surrendered,  canceled,  or  otherwise  discharged,  it  must  be  regarded  aa  a 
mortgage:  Wallace  v.  Smit/i,  155  Pa.  St  78;  35  Am.  St  Rep.  868,  and  note. 
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MoBTOAOKS. — Whkrs  It  IS  DouBTTCTL  whether  a  transaction  was  intended 
as  a  moTtnnf^e  or  a  conditional  sale  courts  of  equity  incline  to  treat  it  as  a 
mortgage:  Poindexter  v.  McCannon,  1  Dev.  Eq.  373;  18  Am.  Deo.  591,  and 
note;  Edrington  v.  Harper,  3  J.  J.  Marsh.  353;  20  Am.  Dec.  145. 

MoRTOAOBs,  Whstubk  OB  Dekd— Intknt  OF  Pabtiks. — The  character 
of  the  instrument  is  to  be  determined  from  the  intent  of  the  parties  ascer* 
tained  from  the  circamstances  of  the  case:  Oray  y.  Shelby,  83  Tex.  405; 
Hodge  v.  Weeks,  31  S.  0.  276;  Bennet  t.  HoU,  2  Yerg.  6;  24  Am.  Deo.  466; 
Hickman  ▼.  Cantrell,  9  Terg.  172;  30  Am.  Deo.  396,  and  noto. 
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Rapr— Attimpt  to  Commit— Conviction  for. — Under  an  information 
charging  rape  the  defendant  may  be  convicted  of  an  attempt  to  commit 
that  offense. 

Rapb — An-BMrr  to  Commit— Requirement  ov  Information. — An  aver- 
ment in  an  information  charging  the  specific  offense  of  an  attempt  to 
commit  rape  mnst  set  forth  the  acts  done  toward  the  commission  of  the 
offense. 

Rape — Attempt  to  Commit — Sufpioienot  op  Information — Motion  to 
Quash. — In  an  information  charging  an  attempt  to  commit  rape  an 
allegation  that  the  defendant  "unlawfully  and  feloniously  did  attempt 
to  commit  a  rape,  by  then  and  there  attempting  to  carnally  know  the 
Baid  Y.,"  does  not  set  forth  any  physical  act  done  towards  the  commis- 
sion  of  the  offense.  The  information  is  therefore  insufficient  as  against 
a  motion  to  quash. 

Information  Charging  Rape  and  Attempt  to  Commit  Rape — Verdict 
— Effect  of. — Where  an  information  contains  two  counts,  the  first 
charging  rape,  the  second  an  attempt  to  commit  rape,  and  the  jury  find 
that  the  defendant  is  not  guilty  as  charged  in  the  first  count,  but  that 
he  is  guilty  as  charged  in  the  second  count,  all  parts  of  the  verdict  must 
be  considered  in  interpreting  it;  and  when  thus  considered  it  is  plain 
that  the  jury  intended  to  acquit  only  of  the  crime  of  rape,  and  did  not 
intend  to  acquit  of  the  attempt  to  commit  rape.  The  defendant  is, 
therefore,  not  entitled  to  an  absolute  discharge  because  of  the  finding 
npon  the  first  count. 

David  Ritchie,  for  the  appellant. 

John  T.  Little,  attorney  general,  and  R.  A.  Lovitt,  county  at- 
torney, for  the  state. 

*•  Johnston,  J.     George  W.  Frazier  was  convicted  of  an 
attempt  to  commit  rape  upon  a  female  under  the  age  of 

(274; 
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eighteen  years.  The  information  contained  two  counts,  in 
the  first  of  which  it  was  alleged,  that  "  On  the  fourteenth  day 
of  April,  1893,  in  the  said  county  of  Saline,  and  the  state  of 
Kansas,  one  George  W,  Frazier,  then  and  there,  in  and  upon 
one  Anna  Yust,  a  female  under  the  age  of  eighteen  years,  to 
wit,  of  the  age  of  thirteen  years,  then  and  there  being,  unlaw- 
fully and  feloniously  did  commit  a  rape,  by  then  and  there 
carnally  and  unlawfully  knowing  her,  the  said  Anna  Yust." 
The  second  count  charged  that  "  On  the  fourteenth  day  of 
April,  1893,  in  the  said  county  of  Saline  and  state  of  Kan- 
sas, one  George  W.  Frazier,  then  and  there,  in  and  upon  one 
Anna  Yust,  a  female  under  the  age  of  eighteen  years,  to  wit, 
of  the  age  of  thirteen  years,  then  and  there  being,  unlawfully 
and  feloniously  did  attempt  to  commit  a  rape,  by  then  and 
there  attempting  to  carnally  and  unlawfully  know  the  said 
Anna  Yust,"  etc.  The  sufficiency  of  the  information  was 
challenged  by  motion  to  quash,  and  as  to  the  second  count, 
it  was  alleged  that  the  charge  was  indefinite,  uncertain,  and 
insufficient.  The  court  denied  the  motion,  and  the  trial  pro- 
ceeded before  a  jury.  Two  verdicts  were  returned,  in  one  of 
which  the  jury  found  that  the  defendant  was  "not  guilty  as 
charged  in  the  first  count  of  the  information,"  and  in  the  other 
it  was  found  that  the  defendant  was  *'  guilty  as  charged  in 
the  second  count  of  the  information." 

The  acquittal  upon  the  first  count  leaves  no  question  as  to 
its  sufficiency,  but  the  defendant  insists  that  the  second  count 
fails  to  properly  charge  an  attempt  at  the  commission  of  rape, 
and  that,  therefore,  the  motion  to  quash  should  have  been 
sustained.  The  prosecutor  appears  to  have  been  in  doubt 
whether  the  unlawful  conduct  of  the  defendant  •*  amounted 
to  the  consummated  offense  of  rape,  or  only  to  an  unsuccess- 
ful attempt  at  that  offense,  and  he  seems  to  have  deemed  it 
necessary  to  set  forth  both  charges  in  two  counts  in  order  to 
meet  the  exigencies  that  might  arise  from  the  proof.  While 
an  attempt  to  commit  rape  is  a  distinct  offense,  a  separate 
count  charging  such  attempt  was  not  essential.  Our  criminal 
code,  section  121,  provides  that,  "  Upon  an  indictment  for  an 
offense  consisting  of  different  degrees,  the  jury  may  find  the 
defendant  not  guilty  of  the  degree  charged  in  the  indictment 
and  guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to 
commit  the  offense":  State  v.  Decker,  36  Kan.  717.  Although 
the  second  count  was  not  absolutely  necessary,  it  hardly 
affords  the  defendant  any  ground   fur  complaint.     It   was 
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notice  to  him  that,  in  case  the  prosecution  failed  to  establish 
the  principal  offense,  it  would  endeavor  to  procure  a  convic- 
tion of  an  attempt.  No  motion  was  made  by  the  defendant 
to  require  the  state  to  elect  upon  which  count  it  would  pro- 
ceed to  trial,  and,  in  fact,  parties,  counsel,  and  court  all 
appear  to  have  proceeded  upon  the  theory  that  the  charging 
of  two  offenses  in  two  separate  counts  was  proper  and  neces- 
sary. The  case  having  been  tried  upon  this  theory,  and  there 
having  been  an  acquittal  upon  the  first  count,  it  becomes 
important  to  inquire  as  to  the  sufiiciency  of  the  second  count, 
upon  which  the  conviction  rests.  Treating  an  attempt  to  com- 
mit rape,  then,  as  if  it  stood  alone,  we  think  it  must  be  held 
to  be  insufficient  as  against  a  motion  to  quash.  It  fails  to  set 
forth  any  physical  act  or  acts  done  toward  the  commission  of 
the  offense.  It  does  allege  that  the  defendant  "  did  attempt 
to  commit  rape,  by  then  and  there  attempting  to  carnally 
and  unlawfully  know  the  said  Anna  Yust."  The  latter  part  of 
the  clause  is  nothing  more  than  a  repetition,  and  no  more 
than  to  say  that  he  attempted  to  commit  rape  by  attempting 
to  commit  rape.  To  constitute  such  an  attempt,  something 
more  than  mere  intention  is  necessary,  and  even  more  than 
solicitation.  Under  the  statute  relating  ®*  to  attempts  there 
must  be:  1.  An  intention  to  commit  the  crime;  and  2.  Some 
direct  overt  act  done  toward  its  commission:  Gen,  Stats» 
of  1889,  par.  2557;  In  re  Lloyd,  51  Kan.  501.  The  second 
is  an  essential  element  of  the  offense,  and  should  be 
specifically  set  forth  in  the  charge.  The  physical  acts 
done  toward  the  commission  of  the  offense  should  be  stated 
in  the  information  or  indictment,  so  that  the  court  may 
see  whether  or  not  the  law  has  been  violated,  and  so  the 
accused  may  know  to  what  he  must  make  answer.  In 
considering  what  was  necessary  to  be  charged  in  the  indict- 
ment for  attempt  to  commit  an  offense,  the  supreme  court  of 
Illinois  stated  that  "  if  the  averment  of  a  mere  attempt  was 
all  that  is  required,  the  accused  could  never  know  what  acts 
would  be  relied  on  to  prove  the  attempt,  and  would  be  liable 
to  surprise.  We  are,  therefore,  clearly  of  opinion  that  the  acts 
done  by  the  accused  toward  the  commission  of  the  crime 
....  should  have  been  specifically  averred,  and,  for  the 
want  of  such  an  averment,  the  indictment  was  bad  and 
gbould  have  been  quashed  ":  Thompson  v.  People,  96  111.  161; 
2  Bishop's  Grimiual  Procedure,  sees.  86,  92.     This  defect  in 
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the  averments  of  the  second  count  requires  a  reversal  of  the 
judgment. 

But  the  defendant  insists  that  he  is  entitled  to  an  ahsolute 
discharge.  He  asserts  that  the  first  count  of  the  information 
included  the  attempt  as  well  as  the  substantive  offense,  and 
he  claims  that,  because  there  was  a  finding  in  his  favor  on 
that  count,  it  follows  that  the  jury  found  him  not  guilty  of 
the  attempt,  as  well  as  of  the  charge  of  the  principal  offense. 
Although  the  course  pursued  of  setting  forth  the  charge  of 
rape  and  of  an  attempt  to  commit  rape  in  separate  counts 
may  not  have  been  the  best  practice  there  can  be  no  doubt 
as  to  the  understanding  and  purpose  of  the  court  and  jury. 
The  parties  and  their  counsel,  as  well  as  the  court  and  the 
jury,  proceeded  upon  the  theory  that  the  defendant  was  being 
tried  under  the  first  count  of  the  completed  offense  of  rape, 
and  under  the  second  count  for  an  attempt  to  commit  that 
offense.  The  verdict  of  the  jury  cannot  be  misunderstood. 
It  was  to  the  effect  that  he  was  not  guilty  of  rape,  but  was 
guilty  of  •*  an  attempt  to  commit  rape.  The  findings  were 
based  upon  the  same  testimony,  were  returned  together,  and 
should  be  considered  together  in  connection  with  the  theory 
upon  which  the  case  was  tried.  When  so  considered,  it  is 
plain  that  the  jury  only  intended  to  acquit  the  defendant  of 
rape,  and  that  they  did  not  intend  to  acquit  him  of  an 
attempt  to  commit  rape.  This  was  the  view  taken  by  this  court 
in  tlie  somewhat  similar  case  of  State  v.  Bowen,  16  Kan.  475. 
While  there  is  some  dispute  in  the  testimony,  it  strongly 
tends  to  show  that  the  defendant,  who  was  said  to  be  sixty- 
five  years  of  age,  attempted  to  commit  a  rape  upon  a  girl 
about  thirteen  years  of  age,  and  we  find  little  in  the  case  to 
make  us  look  with  favor  upon  any  mere  technical  objection 
raised  by  the  defendant. 

The  judgment  of  the  district  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Allen,  J.,  concurring. 

HoRTON,  C.  J.,  dissenting. 


Rapb. — CoKvicrioii  roR  Lksser  Offensks  in  Proskoittiow  tOR:  8e« 
People  y.  AbboU,  07  Mich.  484;  37  Am.  St.  Kep.  360,  and  not«;  LnoU  r. 
JSUUe,  30  AU.  54;  68  Am.  Dec.  113. 

Abbavlt  with  Intent  to  CoMMrr  Raps. — Information  for  is  Svwn- 
CIKNT,  WuKJi:  See  SUiU  v.  Latujjord,  45  La.  Aiia.  1177}  40  Am.  St.  R«p. 
277. 
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Kansas  City,  Fort  Scott,  and  Memphis  Eail- 
EOAD    Company  v.  Beery. 

[58  EAKSAa,  112.] 

Appbai— SaFnciENOT  or  Evidbnck  to  Support  Viedict — Reversal  or 
JuuGMENT — New  Trial. — The  sujjreme  court  will  not  reverse  tha 
judgment  and  grant  a  new  trial  because  there  is  an  apparent  prepon- 
derance, or  even  great  preponderance,  of  evidence  against  the  verdict. 
Disputed  questions  of  fact  will  not  be  retried. 

Railroad  Companies— Duty  to  Persons  not  Payino  Fare. — One  riding 
on  a  railroad  train  merely  by  permission  of  its  conductor,  and  without 
payment  of  fare,  is  not  entitled  to  the  degree  of  care  for  his  personal 
safety  due  to  an  ordinary  passenger,  and  in  case  of  injury  slight  neg- 
ligence is  not  sufficient  to  warrant  a  recovery  against  the  company. 

Action  by  Berry  to  recover  damages  for  personal  injuries. 
PlaintiflF  obtained  judgment  for  five  hundred  dollars,  and 
defendant  appealed. 

Wallace  Pratt  and  Charles  W.  BlaiVf  for  the  plaintiff  ia 
error. 

Fuller  &  Randolph  and  Ed  Van  Gundy,  for  the  defendant 
in  error. 

***  Allen,  J.  This  action  was  brought  by  Nevada  Berry 
to  recover  damages  for  personal  injuries  sustained  by  her  in 
getting  oflF  of  one  of  the  defendant's  freight  trains.  The 
facts  of  the  case,  as  shown  by  the  plaintiff's  own  testimony, 
are,  that  she  purchased  a  ticket  at  Fort  Scott  to  Arcadia,  and 
took  passage  on  a  freight  train  which  left  Fort  Scott  at  9^ 
o'clock  in  the  evening,  and  arrived  at  Arcadia  at  10:20.  The 
train  was  a  long  one,  consisting  of  thirty-one  cars  and  a 
caboose.  The  train  stopped  so  that  the  engine  was  a  little 
way  from  the  depot,  ***  and  the  caboose  was  outside  of  the 
corporate  limits,  near  the  end  of  a  cut  where  it  was  wet  and 
muddy.  The  caboose  stopped  there  about  five  minutes. 
Then  the  train  started  on.  Tt>e  plaintiff  came  to  the  door 
to  get  off  when  they  got  to  the  yards,  as  she  was  accustomed 
to  do.  Her  version  of  what  happened  then  is  as  follows: 
"The  brakeman  said,  'All  right;  do  you  want  to  get  off'?  I 
said,  '  Yes.'  He  says,  '  Well,  step  to  the  door.'  I  says, '  You 
will  help  me  off  in  the  yards,  won't  you '?  and  he  says,  *I  'U 
put  on  the  brakes.'  He  says,  '  Can  you  make  it?  I  will  hold 
a  lantern  for  you,'  He  turned  to  set  the  brake.  I  turned  to 
Bee  whether  he  was  going  to  assist  me,  and  he  says,  '  Step 
down  and  hurry  up';  and  at  the  same  time  he  turned  a  brake 
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as  if  to  set  it  and  kicked  it  off,  and  the  jumping  forward  of 
the  caboose  threw  me  off  suddenly." 

The  evidence  shows  that  the  plaintiff's  knee  was  badly 
bruised,  and  her  side,  shoulder,  and  arm  hurt.  There  is  no 
dispute  in  the  evidence  as  to  the  fact  that  the  plaintiff  had  a 
ticket,  but  as  to  what  took  place  between  her  and  the  con- 
ductor with  reference  to  it  the  evidence  is  conflicting.  She 
herself  testified  that  the  conductor  did  not  ask  her  for  her 
ticket,  and  for  that  reason  she  did  not  give  it  to  him.  The 
conductor  and  two  other  witnesses  stated  that  he  asked  her 
for  her  ticket,  and  she  answered,  either  that  she  did  not  have 
any  ticket,  or  that  she  did  n't  have  to  liave  any  ticket.  She 
in  fact  neither  delivered  her  ticket  nor  paid  her  fare.  She 
testified  that  she  was  in  the  habit  of  riding  on  freight  trains, 
and  knew  that  they  did  not  stop  at  the  platforms.  She 
states  that  while  the  caboose  was  stopping  in  the  cut  she  was 
not  told  by  any  train-hand  tliat  she  would  have  to  get  off 
there.  On  the  other  hand  the  brakeman  and  other  passen- 
gers testified  that  the  brakeman  told  them  that  they  would 
have  to  get  off  there,  and  that  the  plaintiff  said  siie  could 
jump  off  from  the  moving  train  as  it  pulled  up  towards  the 
depot. 

Counsel  for  the  plaintiff  in  error  argue  at  some  length  the 
proposition  that  the  weight  of  the  evidence  is  so  overwlielm- 
ingly  in  its  favor,  that  this  court  should  reverse  the  judgment, 
and  grant  a  new  trial,  notwithstanding  the  fact  that  there 
is  **'  evidence  shown  by  the  record  to  support  every  fact 
essential  to  the  plaintiff's  recovery.  Much  stress  is  laid  on 
the  proposition  that,  in  former  decisions  of  this  court,  it  is 
said  that  there  must  be  sufficient  evidence  to  uphold  the 
verdict,  and  it  is  contended  tiiat  this  court  will  weigh  tbo 
evidence,  and,  where  a  number  of  disinterested  witnesses 
contradict  the  unsupported  testimony  of  an  interested  party, 
that  this  court  may  grant  a  new  trial  solely  because  of  a 
great  pre{)onderance  of  tl)e  evidence  in  the  defendant's  favor. 

We  do  not  deem  it  necessary  to  cite  the  very  luunerous 
cases  in  which  it  has  been  held  that,  wiicre  there  is  competent 
evidence  fairly  supportirjg  every  material  fact  necessary  to 
the  plaintiff's  cause  of  action,  which  tlie  jury  has  accepted  as 
true,  and  where  their  verdict  has  been  approved  by  the  trial 
court,  this  court  will  not  reverse  the  judgment  and  grant  a 
new  trial  because  there  is  an  apparent  preponderance,  or  even 
great  preponderance,  of  evidence  against  the  verdict.    It  is 
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not  for  this  court  to  trj  disputed  questions  of  fact  in  cases 
brought  here  for  review. 

Complaint  is  also  made  of  the  instructions,  and  first  of  the 
following,  which  was  given  at  the  request  of  plaintiflTs  coun- 
sel: "If  the  defendant  company,  through  its  trainmen  (serv- 
ants), undertook  to  carry  this  plaintiff  as  a  passenger  to  the 
town  of  Arcadia,  it  was  their  duty  then  to  stop  at  the  town 
of  Arcadia  long  enough  for  her  to  have  a  reasonable  time  to 
alight  from  the  train,  and,  of  course,  that  is  not  stopping 
somewhere  else  away  from  the  town  of  Arcadia." 

The  last  portion  of  this  instruction  is  criticised,  as  being 
unfair  and  misleading,  and,  in  view  of  the  facts  disclosed  by 
the  testimony,  we  think  it  is  somewhat  so.  There  seems  to 
be  no  question  that  the  place  where  the  train  stopped  was 
reasonably  near  the  station  at  Arcadia,  and  was  near  the 
point  where  such  trains  usually  stopped.  Were  this  the  only 
question,  however,  we  should  be  loth  to  reverse  the  case  on 
account  of  the  giving  of  this  instruction. 

A  more  serious  difficulty  arises  on  the  general  instruc- 
tions ***  given  by  the  court.  The  charge  contains  the  fol- 
lowing language:  '*  If  plaintiff  purchased  a  ticket  on  the  day 
mentioned  from  Fort  Scott  to  Arcadia,  and  was  ready  and 
willing,  on  demand  of  the  conductor,  to  deliver  it  to  him,  and 
he  permitted  her  to  ride,  it  makes  no  difference  whether  he 
took  up  said  ticket  or  not,  or,  if  she  had  no  ticket  and  offered 
him  none,  and  he  permitted  and  consented  for  her  to  ride 
from  Fort  Scott  to  Arcadia  without  ordering  her  off  the 
train,  she  would  be  entitled  to  the  rights  of  a  regular  pas- 
senger." 

In  the  case  of  St.  Joseph  etc.  R.  R.  Co.  v.  Wheeler,  35  Kan. 
185,  it  was  held  that  a  person  on  a  construction  train  with  the 
consent  of  the  conductor  was  not  a  trespasser,  and  that  the 
railroad  company  was  bound  to  exercise  ordinary  care  for  his 
safety,  but  that  it  would  not  be  bound  to  exercise  that  ex- 
traordinary care  due  to  the  passengers  carried  for  hire.  It 
will  be  observed  that,  in  the  last  clause  of  the  instruction 
quoted,  the  jury  are  told  that  if  the  plaintiff  lode  in  the  car 
with  the  consent  of  the  conductor,  she  would  be  entitled  to  the 
rights  of  a  regular  passenger.  By  this  instruction  the  court 
in  effect  withdrew  from  the  consideration  of  the  jury  the  con- 
flicting testimony  as  to  what  took  place  between  the  plain- 
tiff and  the  conductor  with  reference  to  a  ticket.  They  were 
told  in    effect  that  the  plaintiff  was  a   regular  passenger. 
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whether  her  statement  was  true,  or  that  of  the  conductor  and 
other  witnesses.  Counsel  for  defendant  in  error,  recognizing 
the  force  of  this  criticism,  say  in  their  brief:  "  In  view  of  the 
fact  that  the  court  did  not  instruct  the  jury  upon  the  degree 
of  care  the  passenger  is  entitled  to  from  the  hands  of  the 
railroad  company  when  he  is  a  passenger,  and  the  court  did 
not  define  the  difference  between  degrees  of  care  due  from  a 
railroad  company  or  common  carrier  to  a  regular  passenger, 
and  when  he  is  not  a  regular  passenger,  nor  yet  a  trespasser, 
and  who  is  permitted  to  ride  upon  the  train  without  paying 
fare,  we  can  see  no  reason  for  contending  or  supposing  that 
plaintiff  in  error  was  prejudiced  by  the  -instructions  com- 
plained of.  The  court  simply  used  in  every  instance  in  its 
instructions  the  word  '  negligence '  without  qualifying  it  by 
the  words  '  slight,'  *  ordinary,'  or  '  gross,'  and  '*•  where  that 
is  done  this  court  has  held  that  ordinary  negligence  is 
meant." 

We  think  this  argument  sound,  if  supported  by  the  facts; 
but  unfortunately  the  instructions  also  contain  this  language: 
"A  railroad  carrying  passengers  is  bound  to  use  more  than 
ordinary  care  in  avoiding  accident  and  injury  to  such  pas- 
sengers, and  it  would  be  liable  for  slight  negligence  when  it 
causes  or  directly  and  materially  contributes  to  such  injury 
without  the  fault  of  the  person  injured." 

This  is  a  statement  of  the  measure  of  care  due  to  regular 
passengers.  Tjjere  is  nothing  in  the  instructions  to  qualify 
these  declarations  as  to  the  law,  and,  in  order  to  affirm  this 
judgment,  we  must  hold  that  the  same  measure  of  extreme 
care  which  a  railroad  company  is  bound  to  exercise  in  favor 
of  passengers  transported  for  hire  is  due  to  one  who  rides  on 
its  train  by  the  consent  of  a  conductor  without  the  payment 
of  any  compensation  to  the  company  for  its  services.  To  so 
hold  would  be  not  only  to  overrule  the  case  of  St.  Joseph  etc. 
R.  R.  Co.  V.  Wheeler,  35  Kan.  185,  above  cited,  but  to  estab- 
lish a  rule  which  does  not  seem  to  us  founded  in  justice  or 
supported  by  sound  reason.  The  fact  that  the  plaintiff's 
own  evidence  is  perhaps  ample  to  show  a  want  of  ordinary 
care  does  not  help  the  matter,  for,  under  the  instructions  of 
the  court,  the  jury  were  not  required  to  determine  whether 
the  defendant  was  merely  lacking  in  ordinary  prudence,  but 
were  told,  in  effect,  that  slight  negligence  was  suflicient  to 
warrant  a  recovery.  Under  the  instructions,  the  jury  could 
Itardly  do  otherwise  than  return  a  verdict  for  the  plaintiff, 
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even  though  they  might  not  credit  her  statements  as  to  all 
that  transpired  rather  than  those  of  other  witnesses  in  the 
case.     It  necessarily   follows   that  the  judgment  must  be 
reversed,  and  a  new  trial  ordered. 
All  the  justices  concurring. 

Finding  of  Jury  will  not  bb  Disturbed  if  there  is  any  evidence  to  sup- 
port it:  Beiley  v.  Baynes,  38  Kan.  259;  5  Am.  St.  Rep.  737,  and  note.  The 
appellate  court  will  never  weigh  evidence  for  the  mere  purpose  of  determin- 
ing the  preponderance.  Controverted  questions  of  fact  will  not  be  recon- 
sidered on  appeal:  See  note  to  Bohannon  v.  Combs,  10  Am.  St.  Rep.  330. 

Payment  of  Fare  as  Affecting  Liability  of  Passenger  Carrier:  See 
0/uo  etc  R.  R.  Co.  v.  MuIiUng,  30  IIL  9;  81  Am.  Dec  336,  and  note. 


Kitchen  v.  Bellefontaine  National  Bank. 

[53  KlLVBia,  242.] 

Jurisdiction— Judgment  by  Confession — Warrant  of  Attorney — Nb- 
GOTIABLB  Instruments. — A  judgment  on  a  promissory  note,  entered  ia 
one  state  by  confession  under  a  warrant  of  attorney,  is  valid  in  a  sister 
state,  although  the  defendant  may,  at  the  time  of  the  rendition  of  the 
judgment,  have  been  absent  from  the  state  where  the  contract  wae 
executed,  and  a  resident  of  another  state. 

Action  by  the  bank  against  Kitchen  on  a  foreign  judg- 
ment.    Plaintiflf  recovered,  and  defendant  appealed. 

A.  J.  Hoskinsorij  for  the  plaintiff  in  error. 

H.  R.  Boyd  and  William  Lawrence,  for  the  defendant  ib 
error. 

**'  Allen,  J.  This  action  was  brought  by  the  bank  against 
the  plaintifif  in  error  on  a  judgment  of  the  court  of  common 
pleas  of  Green  county,  Ohio.  The  defendant  in  the  court 
below  says  that  he  was  a  resident  of  Kansas  during  all  the 
time  proceedings  were  pending  in  the  Ohio  court,  and  that 
that  court  had  no  jurisdiction  to  render  a  judgment  against 
**'  him.  Complaint  is  made  of  the  ruling  of  the  court  in 
granting  continuances  on  the  application  of  the  plaintiff. 
This  is  a  matter  largely  within  the  discretion  of  the  trial 
court,  and  in  this  case  that  discretion  does  not  seem  to  have 
been  abused.  The  suit  in  Ohio  was  on  a  promissory  note^ 
with  a  warrant  of  attorney  attached,  which  reads  as  follows: 
"$1,818.43.  Bellefontaine,  O.,  January  15,  1883. 

"  Two  hundred  and  sixty  days  after  date,  we,  or  either  of 
us,  promise  to  pay  the  Bellefontaine  National  Bank,  or  order. 
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eighteen  hundred  eighteen  -j^  dollars,  for  value  received, 
with  interest  at  8  per  centum  per  annum  after  maturity. 
And  we  authorize  and  empower  any  attorney  at  law,  at  any 
time  after  tlie  above  note  becomes  due,  to  appear  for  us,  or 
any  of  us,  in  any  court  of  record,  and  waive  the  issuing  and 
service  of  process,  and  confess  judgment  against  us  jointly  or 
severally,  or  against  any  of  us,  for  the  amount  of  said  note, 
interest,  and  costs,  in  favor  of  the  legal  holder  of  said  note, 
and  to  release  all  errors  and  waive  all  right  of  appeal,  and 
all  right  to  file  any  petition  in  error. 

"Witness  our  hands  and  seals,  this  15th  day  of  January, 
A.  D.  1883.  J.  C.  Kitchen.        [seal] 

"R.  S.  Kerr.  [seal]" 

The  original  note  was  admitted  in  evidence  on  the  trial, 
over  the  objection  of  the  defendant.  He  admitted  on  tiie 
witness-stand  that  his  signature  was  genuine.  No  error  was 
committed  in  its  admission,  as  it  furnished  proof  of  the 
authority  of  the  attorney  who  entered  an  appearance  for  the 
defendants.. 

The  validity  of  judgments  in  sister  states  entered  on  gen- 
eral warrants  of  attorney,  similar  to  the  one  in  this  case,  has 
already  been  passed  on  by  this  court.  This  judgment  was 
entered  in  term  time,  on  the  appearance  of  the  defendant  by 
Joseph  N.  Dean,  who  is  shown  by  the  journal  entry  of  judg- 
ment in  tiie  Oliio  court  to  be  one  of  the  attorneys  of  record 
of  that  court,  under  the  warrant  of  attorney.  We  think  the 
case  of  Ritter  v.  Hoffman,  35  Kan.  215,  is  decisive  of  the  only 
substantial  question  in  the  case.  The  second  clause  of  the 
syllabus  in  that  case  is  as  follows:  *'  Under  the  evidence  in 
the  case,  an  instrument  in  writing  confessing  judgment,  exe- 
cuted •**  in  Pennsylvania  and  by  a  resident  of  that  state, 
gives  to  the  courts  of  Pennsylvania  such  jurisdiction  over 
the  person  of  the  defendant  that  a  valid  personal  judgment, 
enforceable  in  another  state,  may  be  rendered  against  him 
merely  upon  his  written  confession  and  the  request  of  the 
holder  of  the  instrument;  and  this  without  summons  or 
pleadings,  or  appearance  by  the  defendant,  and  by  the  clerk 
of  the  court,  or  prothonotary  in  vacation,  and  although  the 
defendant  may  at  the  time  of  the  rendition  of  the  judgment 
be  absent  from  the  state  of  Pennsylvania  and  a  resident  of 
another  state":  See,  also,  Dodge  v.  Coffin,  15  Kan.  277;  Ward 
T.  Baker,  16  Kan.  31.  We  think  the  warrattt  of  attorney  is 
to  be  construed  as  authorizing  an  appearance  in  the  courta 
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of  Ohio,  the  place  where  it  was  executed.  The  validity  of 
such  powers  of  attorney  seems  to  be  well  settled  in  the  courts 
of  Ohio:  Watson  v.  Painej  25  Ohio  St.  340;  First  Nat.  Bank 
▼.  Reed,  31  Ohio  St.  435;  Clements  v.  Hull,  35  Ohio  St.  141. 

Complaint  is  also  made  of  the  admission  in  evidence  of  the 
certificate  of  the  comptroller  of  the  currency  of  the  incorpo- 
ration of  the  plaintiff's  bank  under  the  national  banking  law. 
There  was  no  error  in  this.  The  certificate  was  competent 
evidence,  and  the  defendant  was  estopped  from  denying  the 
plaintiff's  corporate  existence:  Massey  v.  Citizens^  Building 
€tc.  Assn.,  22  Kan.  624. 

Other  errors  are  assigned,  but  we  deem  them  unworthy  of 
special  mention.  No  claim  is  made  that  the  defendant  does 
not  justly  owe  the  debt. 

The  judgment  is  afiGirmed. 

All  the  justices  concurring. 

CoNrKssioN  or  Jitdgusnt  Undbr  Warrant  o?  Attorkbt,  Whrn  Void 
AND  When  Valid:  See  Sptnce  v.  Emerine,  46  Ohio  St.  433;  15  Am.  St.  Rep. 
634;  Weigley  t.  Matson,  125  III.  64;  8  Am.  St.  Rep.  335;  note  to  Lee  r. 
Figg,  99  Am.  Deo.  278. 


State  v.  Stioknby. 

[53  Kansas,  308.] 

Trial — Motion  for  Contindanck— Denial  of,  not  Error,  Whew. — Th« 
denial  of  a  motion  for  a  continuance  in  a  criminal  case  is  not  error, 
though  the  defendant  was  arrested  and  had  a  preliminary  examination 
eight  days  before  the  trial,  and  was  not  assigned  counsel  until  two  dayi 
before  the  trial,  where  no  showing  is  made  that  the  defendant  is  de- 
prived of  the  testimony  of  absent  and  material  witnesses. 

Trial— Motion  for  Continuance — Denial  of  not  Error,  When. — It 
is  not  error  to  deny  a  motion  for  a  continuance  in  a  criminal  case  where 
counsel  has  been  assigned  to  defendant  only  two  days  before  trial,  and 
he,  on  the  day  preceding  trial,  files  an  affidavit  for  a  continuance,  stat- 
ing  that  he  has  not  had  sufficient  time  in  which  to  prepare  for  trial,  and 
setting  forth  the  testimony  of  an  absent  witness,  whose  testimony  ha 
desires,  where  the  state  consents  that  such  affidavit  may  be  read  as  the 
deposition  of  the  absent  witness. 

New  Trial— Evidence  not  Jdstiftino. — Newly  discovered  testimony  to 
discredit  a  witness,  or  which  is  merely  cumulative,  is  not  sufficient  to 
warrant  the  granting  of  a  new  trial. 

Burglary — Decot — Defkn3E. — One  who  breaks  into  a  building  with  the 
intention  of  committing  larceny,  and  does  every  act  essential  to  a  bur- 
glarious breaking,  cannot  escape  responsibility  from  the  fact  that  there 
was  a  detective  with,  and  apparently  assisting,  him  in  the  commission  of 
the  crime. 
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BlTBOLART— Brbakino  HOT  BcROLASioas,  When. — A  breaking  cannot  be 
regarded  aa  burglarious  where  the  entrance  to  the  building  is  made 
by  the  procnremeut  and  with  the  consent  of  the  owner,  or  by  a  person 
acting  in  his  employment;  but  the  fact  that  the  owner  participates  in 
decoying  the  criminal  and  effeoting  his  arrest  is  of  itself  no  consent  to 
the  commission  of  the  crime. 

John  Stowell,  for  the  appellant. 

John  T.  Little,  attorney  generalf  and  Frank  Welh,  county 
attorney,  for  the  state. 

••*  Johnston,  J.  Morgan  A.  Stickney  was  convicted  of 
burglary,  and  the  punishment  adjudged  was  imprisonment 
in  the  state  penitentiary  for  a  term  of  five  years.  He  appeals 
to  •••  this  court,  and  the  errors  relied  on  for  reversal  are: 
The  refusal  of  a  continuance,  the  insufficiency  of  the  evi- 
dence, and  the  denial  of  a  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence.  On  December  13, 
1893,  in  the  night-time,  the  store-building  of  Daniel  Birch- 
field,  at  Centralia,  was  broken  open  while  the  sherifF,  Birch- 
field,  and  several  other  parties  were  within.  After  the  door 
was  broken,  Stickney  entered,  with  a  navy  revolver,  and  carry- 
ing upon  his  arm  two  grain-sacks,  when  he  was  arrested  by  an 
officer  who  was  inside.  It  appears  that  some  time  previous  ta 
the  occurrence  the  sherifF  employed  Oscar  Payne  to  detect  the 
commission  of  crime  in  the  vicinity  of  Centralia,  and,  on  the 
evening  before  the  entry,  Payne  informed  the  sherifF  that  a 
raid  upon  the  store  was  contemplated  on  that  night,  with  a 
view  of  stealing  merchandise  therefrom.  Birchfield  was  in- 
formed by  the  sheriff,  and  a  party  was  organized  to  capture 
the  thief.  When  Stickney  was  arrested  he  declared,  in 
answer  to  an  inquiry  by  the  sheriff,  that  he  was  unaccom- 
panied by  any  one.  His  defense  at  the  trial  was,  that  he 
was  induced  to  enter  the  store  by  Payne,  who  broke  the  fast- 
enings and  effected  the  entrance,  leaving  the  door  open  for 
him  to  pass  within,  and  that,  as  Payne  was  in  the  employ- 
ment of  Birchfield,  the  breaking  and  entrance  were  not  un- 
lawful. Before  the  commencement  of  the  trial  he  asked  for 
a  continuance  on  the  ground  that  he  had  not  had  sufficient 
time  since  his  arrest  to  *'  obtain  the  necessary  evidence  with 
which  to  rebut  the  charge  alleged  against  him,"  and  specifi- 
cally stated  that  he  desired  the  testimony  of  Payne,  whose 
testimony  was  set  forth,  and  which  would  tend  to  sustain  his 
defense,  as  heretofore  stated.  He  was  taken  into  custody 
early  on  the  morning  of  December  13th,  and  his  preliminary 
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examination  was  held  upon  the  same  day.  On  December 
19th  counsel  was  assigned  to  him,  and  on  the  following  daj 
the  affidavit  for  continuance  was  presented.  The  state  con- 
sented that  the  affidavit  for  continuance  should  be  read  as 
the  deposition  of  the  absent  witness,  and  the  court  denied  the 
continuance,  and  ordered  the  case  to  trial  on  December  2l8t. 
It  thus  appears  '*"  that  the  trial  of  Stickney  did  not  occur 
until  eight  days  after  his  arrest  and  preliminary  examina- 
tion. It  is  true  that  he  procured  counsel  only  two  days  be- 
fore the  trial,  but  there  was  then  time  to  ascertain  from  the 
appellant  the  names  of  needed  witnesses  and  the  testimony 
he  expected  to  obtain  from  them.  The  only  witness  named 
in  the  affidavit,  and  whose  testimony  he  hoped  to  procure, 
was  Payne,  and  as  the  state  consented  to  treat  the  affidavit 
as  the  deposition  of  the  absent  witness,  it  cannot  be  held  that 
error  was  committed  in  denying  the  continuance:  State  v. 
Lund,  49  Kan.  580. 

There  can  be  little  doubt  of  the  sufficiency  of  the  testimony 
to  sustain  the  verdict.  If  Payne  was  employed  by  the  owner 
to  open  the  door  and  decoy  the  appellant  within  the  build- 
ing, and  the  entrance  was  with  the  consent  of  Birch  field, 
then  certainly  the  appellant  cannot  be  held  responsible  for  a 
burglarious  entry.  Birclifield  positively  denies  that  Payne 
was  in  his  employment,  or  that  the  breaking  of  tlie  door  was 
at  his  request  or  by  his  procurement.  It  is  shown  that  the 
door  through  which  the  entry  was  made  was  locked  upon  the 
outside,  and  that  a  wooden  bar  used  for  securing  the  door  on 
the  inside  was  left  unfastened  on  that  night.  The  proof 
showed  that  a  person  was  heard  to  approach  the  door,  and 
that,  after  prying  upon  the  lock  and  fastenings  for  a  space  of 
about  ten  minutes,  the  door  was  broken  open,  and  imme- 
diately afterward  the  appellant  entered,  armed  with  a  gun 
about  a  foot  long,  and  with  two  sacks  upon  his  arm,  which 
were  presumably  intended  for  use  in  carrying  away  merchan- 
dise. Although  the  appellant  states  that  the  door  was  broken 
open  by  Payne  while  appellant  stood  ten  feet  away,  and  that, 
after  breaking  the  fastenings,  Payne  withdrew  and  induced 
appellant  to  open  the  door  and  enter  the  building,  the  wit- 
nesses who  were  within  state  positively  that  the  entry  was 
made  as  soon  as  the  fastenings  were  broken.  The  testimony 
of  the  witnesses  for  the  state  tends  to  show  that  the  break- 
ing was  done  by  the  one  who  entered  the  building;  and  as 
Stickney  was  the  only  one  who  '**  entere  1,  there  is  little 
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chance  for  mistake  as  to  the  breaking.  Immediately  upon 
his  arrest,  Stickney  declared  that  he  was  unaccompanied  by 
any  one. 

The  question  of  whether  there  was  an  implied  consent  on 
the  part  of  Birch  field  to  the  defendant's  entry  was  properly 
submitted  to  the  jury,  and  we  think  there  was  sufficient  tes- 
timony to  justify  the  verdict  that  there  was  no  consent  to  the 
commission  of  the  crime.  The  fact  that  Birchfield  was  will- 
ing to  assist  in  and  facilitate  the  detection  and  arrest  of  a 
criminal  does  not  amount  to  a  consent  to  the  commission  of 
the  crime,  nor  will  the  mere  fact  that  there  was  a  detective 
with  and  apparently  assisting  appellant  in  the  commission  of 
the  crime  constitute  a  defense:  State  v.  Jansen,  22  Kan.  498. 
There  was  testimony  tending  to  show  that  the  appellant 
personally  performed  every  act  which  was  essential  to  the 
burglarious  breaking.  If  the  outside  lock  was  broken  by 
appellant,  and  an  entry  eflected  by  him  with  the  intent  to 
commit  crime,  he  cannot  escape  responsibility  by  the  mere 
fact  that  the  inside  bar  was  not  fastened,  nor  because  the 
owner  of  the  building  was  lying  in  wait  to  discover  and  ap- 
prehend the  criminal.  The  evidence  in  the  case  was  conflict- 
ing, but  amply  sufficient,  we  think,  to  uphold  the  verdict. 
No  objection  is  made  to  the  charge  of  the  court,  and  an  ex- 
amination of  it  shows  that  it  fairly  presented  the  law  of  the 
case. 

The  newly  discovered  testimony  relied  on  for  a  new  trial 
tended  to  contradict  some  of  the  witnesses  for  the  state,  and 
such  as  was  entitled  to  consideration  was  merely  of  a  cumu- 
lative character.  Newly  discovered  testimony  to  discredit  a 
witness,  or  which  is  merely  cumulative,  is  not  sufficient  to 
warrant  the  granting  of  a  new  trial:  State  v.  Kearley,  26 
Kan.  77,  89;  State  v.  Rohrer,  34  Kan.  427;  State  v.  Smithy  36 
Kan.  618. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 


Trial — CoKTisaANC*. — Practicb  on  Application  fob:  Se«  mono* 
graphio  note  to  Slevetuon  r.  Shertoood,  74  Am.  Deo.  141,  151. 

Trial — Continuanok. — What  Admismion  bt  Advkr3k  Partt  will  Di- 
VBAT  Motion  fob:  See  note  to  Stevenson  ▼.  Shertoood,  74  Am.  Deo.  148. 

New  Trial. — Niwlt  Discotbrbd  Evidbncc,  merely  cumulatiTe,  or  tend- 
ing to  impeach  a  witness,  is  not  ground  for  a  new  trial:  Wucon*in  VeuL 
R.  B.  Co.  r.  Rom,  142  111.  9;  34  Am.  St.  Rop.  49.  and  note. 
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Ckiminal  Law. — Right  to  Dscot  into  Crihb:  See  Connor  v.  People,  1ft 
Col.  373;  36  Am.  St.  Rep.  295,  aad  note;  note  to  People  r.  Richards,  2  Am. 
St.  Rep.  387. 

BuBOLABT— Consent  or  Ownib  to  Commission  or  Crimb. — Errscr  or: 
Connor  v.  People,  18  CoL  373;  36  Am.  St.  Rep.  295,  and  note;  monographic 
noto  to  People  t.  BicJuirds,  2  Am.  St.  Rep.  387. 


State  v.  Whitmorb. 

'  [63  Kansas,  34S.] 

Lnn. — JuRT  AS  Judges  or  Law  and  Pact. — By  express  provision  of  th* 
statute  in  Kansas,  in  all  indictments  or  prosecutions  for  libel,  the  jury, 
after  having  received  the  direction  of  the  court,  shall  have  the  right  to 
determine,  at  their  discretion,  the  law  and  the  fact. 

Libel — Reading  from  Law  Books. — In  arguing  a  libel  case  counsel  for 
the  defendant  has  the  right,  in  discussing  the  law  freely,  to  read  to  the 
jury  from  authorities,  subject,  of  course,  to  the  supervision  of  the 
court  and  such  restrictioas  as  are  clearly  necessary  and  proper;  and  it 
is  error  for  the  court  to  deny  this  right. 

Robinson  <k  McBride,  for  the  appellant. 

John  T.  Little^  attorney  general,  and  M.  E.  Smithy  county 
attorney,  for  the  state. 

•*•  Allen,  J.  This  was  a  criminal  prosecution  for  libeL 
The  defendant  was  convicted  and  sentenced,  and  appeals  to 
this  court.  Only  the  last  allegation  of  error  need  be  con- 
sidered. Section  309  of  the  code,  concerning  crimes  and 
punishments,  reads  as  follows:  "In  all  indictments  or  pros- 
ecutions for  libel,  the  jury,  after  having  received  the  direc- 
tion of  the  court,  shall  have  the  right  to  determine,  at  their 
discretion,  the  law  and  the  fact." 

In  arguing  the  case  to  the  jury  counsel  for  the  defendant 
attempted  to  read  from  and  comment  upon  certain  authori- 
ties bearing  on  the  law  applicable  to  cases  of  libel  and  slan- 
der. The  prosecution  objected,  and  the  court  sustained  the 
objection.  The  contention  of  the  state  is,  that  the  authorities 
sought  to  be  read  related  to  actions  of  slander,  and  were, 
therefore,  foreign  to  the  issues  in  this  case,  because  the  rule 
as  to  what  words  are  libelous  and  what  slanderous  is  diflFer- 
ent.  One  of  the  cases  from  which  defendant's  counsel  at- 
tempted to  read  {Funk  v.  Beverly,  112  Ind.  190)  was  a  civil 
action  to  recover  damages  both  for  slander  and  libel,  and  we 
•*•  are  unable  to  perceive  any  good  reason  why  it  would  not 
be  an  authority  that  might  be  properly  presented  to  a  court. 
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Libel  and  slander  are  in  substance  much  the  same,  though 
it  is  true  that  the  rules  of  law  applicable  to  a  criminal  pros- 
ecution for  libel,  and  to  a  civil  action  to  recover  damages  for 
Blander,  are  not  in  all  respects  the  same;  yet  the  subjects  are 
not  so  foreign  to  each  other  that  a  case  with  reference  to 
slander  can  be  said  to  be  utterly  foreign  to  the  subject  of  a 
prosecution  for  libel.  In  the  case  of  State  v.  Verry,  36  Kan. 
416,  it  was  held  that  the  court  erred  in  refusing  to  permit 
counsel  for  the  defendant  to  address  the  jury  upon  the  ques- 
tions of  law  involved  in  the  case,  unless  the  argument  coin- 
cided strictly  with  the  law  as  stated  by  the  court  in  its 
instructions,  and  that  counsel  for  the  defendant  had  a  right 
to  present  and  press  upon  the  jury  views  and  interpretations 
of  the  law  at  variance  with  those  stated  by  the  court.  That 
case  settles  the  question  as  to  the  right  of  counsel  to  discuss 
the  law  freely,  subject,  of  course,  to  the  supervision  of  the 
court  and  such  restrictions  as  are  clearly  necessary  and 
proper. 

In  this  case  we  have  only  one  further  question,  namely, 
whether,  in  discussing  the  law,  counsel  may  read  from 
authorities  of  recognized  weight.  The  jury  having  been  con- 
stituted a  tribunal,  not  only  for  the  determination  of  ques- 
tions of  fact,  but  of  law  as  well,  it  would  be  a  very  strange 
rule  that  would  deprive  them  of  the  advantage  of  the  reason- 
ing of  courts  and  of  law-writers  to  enlighten  their  judgment. 
It  would  be  indeed  strange  if  courts,  composed  of  men  spe- 
cially trained  and  educated  to  a  knowledge  of  the  law,  should 
at  all  times  be  entitled  to  be  aided  by  the  books,  yet  juries, 
having  no  such  advantages,  should  be  denied  the  light  they 
afford.  In  Thompson  on  Trials,  section  945,  it  is  said:  "  If 
the  right  exists  to  argue  the  law  of  the  case  to  the  jury  it 
must  follow  that  the  right  exists  to  read  books  of  the  law  to 
them  as  authority  and  for  illustration,  in  like  manner  as 
counsel  would  do  in  arguing  the  law  to  the  court.  This  right 
has  accordingly  been  uplield  in  those  jurisdictions  where  the 
right  to  argue  the  law  to  the  jury  exists,  those  courts  •*'' 
holding  that  a  substantial  denial  or  deprivation  of  it  is  error 
for  which  a  new  trial  will  be  granted." 

In  support  of  this  proposition  the  following  cases  are 
cited  by  the  author:  Commonwealth  v.  Austin,  7  Gray,  51; 
Jones  V.  State,  65  Ga.  506;  Johnson  v.  State,  59  Ga.  142;  Lynch 
▼.  State,  9  Ind.  541;  Harvey  v.  State,  40  Ind.  516;  Stnut  r. 
State,  96  Ind.  407.     In  other  states  it  is  said  that  the  matter 
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is  largely  within  the  discretion  of  trial  courts.  Texas  cases 
only  are  cited  in  support  of  this  proposition.  The  court  may 
restrict  the  arguments,  not  only  by  prescribing  a  limit  as  to 
the  time  to  be  consumed,  but  may  prevent  the  reading  of 
matters  wholly  foreign  to  the  issue  on  trial,  yet  it  may  not 
strictly  confine  counsel  to  authorities  in  line  with  the  court's 
instructions.  Unless  some  latitude  isallowed,  the  right  to 
argue  law  questions  to  the  jury  becomes  a  barren  privilege. 
We  think  it  was  substantial  error  to  deny  counsel  the  right 
to  read  from  the  cases  mentioned  to  the  jury. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

All  the  justices  concurred. 

Jury  Trial. — Thb  Reading  of  Law  Books  to  thb  Jurt  should  be 
checked  by  the  jndge,  except  in  those  cases  where  the  jurors  are  judges  of 
the  law  as  well  as  of  the  facts:  Note  to  Sullivan  r.  Royer,  1  Am.  St.  Rup.  54. 

Jury  as  Judges  of  Law  and  Fact — Libel. — This  question,  so  far  as 
it  concerns  cases  of  libel,  is  discussed  in  the  note  to  Stale  v.  Syphrett,  13 
Am.  St.  Rep.  625-627.  Siuce  that  note  was  written  the  supreme  court  of 
Missouri  has  declined  to  follow  the  rule  announced  in  Stale  v.  Hosmer,  85 
Mo.  553,  cited  in  the  note  mentioned,  so  far  as  it  holds  that  the  jury,  in 
libel  cases,  must  be  guided  by  the  directions  which  the  court  may  give,  and 
not  by  what  they  may  determine  the  law  to  be.  Section  14,  article  2,  of 
the  constitution  of  Missouri  provides  that  in  prosecutions  for  libel,  "the 
jury,  under  the  direction  of  the  court,  shall  determine  the  law  and  the 
facts."  There  is  a  like  statutory  provision,  and  which  was  noticed  in  State 
V.  Hosmer,  85  Mo.  553,  but  that  case  was  decided  without  a  consideration 
of  the  constitutional  clause;  and  the  history  of  this  clause  having  been 
brought  to  the  attention  of  the  court  in  State  v.  Armstrong,  106  Mo.  395,  27 
Am.  St.  Rep.  361,  a  prosecution  for  criminal  libel,  and  the  court  deeming  it 
of  the  very  greatest  importance  that  the  constitution  should  govern,  it  was 
decided  not  erroneous  to  charge  that,  "  under  the  constitution  of  Missouri 
and  the  statutes  thereof,  the  jury  are  themselves  the  judges  of  the  law  of 
libel,  as  well  as  of  the  facts,  and  that  they  are  not  required  to  accept  the 
instruction  given  by  the  court  as  being  conclusive  of  what  the  law  of  crim- 
inal libel  is."  Such  instruction  was  considered  to  be,  in  substance  and  efifect, 
"just  what  the  constitution  commands";  and  that  it  was  simply  another  way 
of  stating  that  while  the  judge  may  assist  the  jury,  and  inform  them  what  the 
law  is,  and  which  it  is  his  duty  to  do,  "still  they  are,  by  virtue  of  the  or- 
ganic law,  the  final  judges  in  a  prosecution  for  criminal  libel."  The  in- 
structions of  the  court  in  such  cases  are  not  to  bind  the  consciences  of  the 
jury,  but  only  to  inform  their  judgments:  State  v.  Zimmerman,  31  Kan.  85; 
In  re  Lowe,  46  Kan.  255,  258.  It  is  not  error,  however,  under  a  constitu- 
tional provision  authorizing  the  jury  in  a  libel  case  to  be  judges  of  both 
"the  law  and  the  facts,"  for  the  judge  to  charge  the  jury  as  to  the  law  of 
libel.  On  the  contrary,  it  is  bis  duty  to  do  so:  State  v.  Syphrett,  27  S.  C. 
29;  13  Am.  St.  Rep.  616. 

The  constitution  of  New  Jersey  provides  that,  in  prosecutions  for  libel, 
"the  jury  shall  have  the  right  to  determine  the  law  and  the  fact,"  and 
when  the  question  was  first  raised  it  was  thought  that  under  this  provision 
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the  jury  could  not  lawfully  disregard  the  instruction  of  the  judge  aa  to  the 
law  of  the  case,  but  the  matter  was  left  as  an  open  question:  State  v.  Jay, 
34  N,  J.  L.  368.  But  in  Drake  v.  State,  53  N.  J.  L.  23,  it  is  held  that  this 
provision  "was  not  intended  to  affect  the  duty  of  the  court  to  decide  all 
questions  of  law  relating  to  the  admission  of  testiuiouy,  and  such  other 
matters  as  are  preliminary  to  the  final  submission  of  the  cause  to  the  jury, 
nor  to  affect  its  duty  to  instruct  the  jury  with  regard  to  their  legitimate 
province  in  the  decision  of  the  cause,  and  with  regard  to  those  general 
principles  of  the  criminal  law,  and  of  the  law  of  libel,  which  are  of  a  tech- 
nical nature,  and  with  which  the  jury  can  scarcely  become  acquainted, 
save  tlirough  the  instructions  of  the  court";  that  it  "does  not  deprive 
the  court  of  the  right  to  express  its  opinions  to  the  jury  touching  the  char- 
acter of  the  particular  publication  charged  as  libelous,  and  the  motives 
and  ends  presented  for  its  justification" ;  that  it  enjoins  upon  the  court 
"  the  duty  of  admitting  evidence  tending  to  show  the  truth  of  the  publi- 
cation, and  the  motives  and  ends  of  the  publisher";  and  that  it  declares 
and  secures  "the  right  of  the  jury  to  decide  for  themselves,  with 
proper  regard  to  the  views  of  the  court,  whether  the  meaning  and  tendency 
of  the  publication  were  such  as  to  bring  it  within  the  legal  definition  of  a 
libel,  whether  it  was  privileged  under  the  rules  of  the  common  law,  and 
wlieiher  it  was  true  and  published  with  motives  which  to  them  appeared 
good,  and  for  ends  which  to  them  appeared  justifiable,  in  short,  the  right  of 
the  jury  to  give  a  general  verdict  in  the  whole  matter  put  in  issue  (if  we 
adopt  the  English  phrase),  or  to  determine  the  law  and  the  fact  (if  w*  em- 
ploy  the  equally  broad  and  more  explicit  American  substitute).  Section  25, 
article  6,  of  the  constitution  of  Michigan,  making  the  jurors  judges  both 
"of  law  and  fact"  in  "all  prosecutions"  for  libel,  has  also  been  held  not  to 
deprive  the  trial  judge  of  the  power  to  rule  on  the  admissibility  of  evi- 
dence: ThibauU  v.  Sessions,  Supreme  Court,  Michigan,  June  26,  1894.  In  a 
prosecution  for  libel,  the  whole  case,  law  and  fact,  is  determined  by  a 
general  verdict:  State  v.  AlUn,  1  McCord,  525;  10  Am.  Dec.  687;  and  it  was 
to  accomplish  this  result  that  "Fox's  Libel  Act"  was  passed  in  England, 
after  a  discussion  of  the  question  in  the  courts  and  parliament  for  over  half 
a  century:  State  v.  Bm-pee,  65  Vt.  1,  22;  36  Am.  St.  Rep.  775,  789. 

Criminal  Casks,  Gknkrallt. — While  the  clause  that  "  the  jury  are  to 
determine  the  law  and  the  fact "  has  been  most  frequently  construed  in  cases 
of  prosecutions  for  criminal  libel,  this  clause  has  also  been  the  subject  of 
diversity  of  opinion  in  other  criminal  cases,  as  some  of  the  state  constitu- 
tions and  statutes  have  an  exppss  constitutional  provision  by  which  jurors 
are  declared  to  be  judges  of  the  law  in  all  criminal  cases.  Thus,  in  a  prose- 
cution for  larceny  in  Indiana,  the  jury  were  instructed:  "Yon,  gentlemen, 
in  this  case  are  the  judges  of  the  law  as  well  as  of  the  facts.  You  can  take 
the  law  as  given  and  explained  to  you  by  the  court,  but,  if  you  see  fit,  you 
have  the  hgal  and  constitutional  right  to  reject  the  same,  and  construe  it 
fur  yourselves.  Notwithstanding  yon  have  the  legal  right  to  disagree  with 
the  court  as  to  what  the  law  is,  still  yon  should  weigh  the  instructions  given 
you  in  the  case  as  yoa  weigh  the  evidence,  and  disregard  neither  without 
proper  reason."  This  instruction  was  held  to  be  fully  sustained  by  authority, 
and  to  be  correct  on  principle.  "The  constitution,"  said  the  court,  "gives 
to  juries  in  criminal  oases  the  right  to  determine  the  law  as  well  as  the  facts. 
It  does  not,  however,  give  to  them  the  risht  to  disregard  the  law.  To  aid 
them  in  correctly  determining  the  law  it  is  made  the  duty  of  the  court  to 
Instruct  them.     They  havt  do  more  right  in  determining  the  law  to  disre- 
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gard  and  ignore  the  court's  instructions  arbitrarily  and  without  cause  than 
to  disregard  and  ignore  the  evidence,  and  determine  the  facts  arbitrarily 
and  without  cause":  Blaker  v.  State,  130  Ind.  203.  So,  under  the  statute  of 
Illinois,  the  jury,  in  all  criminal  cases,  are  made  the  judges  of  the  law  and 
the  fact:  Fisher  v.  People,  23  111.  283;  MuUinix  v.  People,  76  111,  211;  and 
are  not  bound  to  take  the  law  as  given  by  the  court:  Fisher  v.  People,  23 
HI.  283.  In  Mullinix  v.  People,  76  111.  211,  on  the  trial  of  an  indictment  for 
selling  intoxicating  liquor,  the  defendant  asked  the  following  instruction  r 
"The  court  instructs  the  jury  for  the  defeuse  that  the  jury  are  the  sole 
judges  of  the  law  as  well  as  the  facts  in  the  case,"  which  was  given  with  tlie 
following  modification:  "But  the  jury  are  furtiier  instructed  that  it  is  the 
duty  of  the  jury  to  accept  and  act  upon  the  law,  as  laid  down  to  you  by 
the  court;  unless  you  can  say,  upon  your  oaths,  that  you  are  better  judges 
of  the  law  than  the  court,  then  you  are  at  liberty  to  so  act."  This  modili- 
cation  was  held,  under  the  statute,  to  be  "eminently  just  and  proper,"  and 
strictly  in  accordance  with  authority. 

Under  a  constitutional  or  statutory  rule  that  the  jury,  in  all  criminal 
cases,  shall  be  the  judges  of  the  law  and  the  fact,  it  is  proper  for  counsel  to 
be  permitted  to  read  and  discuss  the  law  in  their  arguments  to  the  jury  on 
the  trial  of  a  criminal  case:  Lynch  v.  State,  9  Ind.  541;  Stout  v.  State,  96 
Ind.  407.  But  the  jury  should  be  informed  that  such  reading  is  a  part  of 
the  argument  of  counsel,  and  not  evidence:  Harvey  v.  State.  49  Ind.  516; 
and  if  error  is  committed  by  counsel  it  should  be  corrected  by  the  court  in 
its  charge:  McMaih  v.  State,  55  Ga.  304;  Warmock  v.  State,  55  Ga.  503. 
Without  the  right  of  counsel  to  present  their  view  of  the  law  as  well  as  the 
f.icts  to  the  jury  there  could  be  no  intelligent  application  of  the  law  to  the 
facts:   Warmock  v.  Slate,  56  Ga.  503. 

While  the  jury,  under  such  a  constitutional  or  statutory  provision,  have 
the  right  to  determine  both  the  law  and  the  facts  in  all  criminal  cases  {Stout 
▼.  State,  96  Ind.  407;  Keiser  v.  State,  83  Ind.  234;  Fowler  v.  State,  85  Ind. 
638;  Powers  v.  State,  87  Ind.  144;  Hill  v.  State,  64  Ga.  453;  McRae  v.  Slate, 
62  Ga.  290;  Hooper  v.  State,  52  Ga.  607;  Patterson  v.  State,  2  Eng.  59;  44 
Am.  Dec.  530;  Tresca  v.  Maddox,  11  La.  Ann.  206;  66  Am.  Dec.  198; 
Mitchells.  State,  22  Ga.  211;  68  Am.  Dec.  493;  State  v.  Tally,  23  La.  Ann. 
677),  it  is  not  strictly  true  that  it  is  the  sole  judge  of  the  law  of  the  case: 
Anderson  y.  State,  104  Ind.  467.  Such  a  provision  "evidently  means  that 
the  jury  have  the  right  to  determine  all  questions  of  law  applicable  to  such 
matters  as  they  are  required  to  consider  in  making  up  their  verdict,  but 
cannot  be  rightfully  construed  to  mean  that  the  jury  are  the  sole  judges  of 
the  law  in  every  respect  in  a  criminal  cause.  The  court  judges  of  the  suffi- 
ciency of  an  indictment  under  the  law.  It  decides  all  questions  of  law  aris- 
ing upon  the  admissibility  of  evidence,  and  has  the  power  to  grant  a  new 
trial  when  the  jury  have  erroneously  determined  the  law  injuriously  to  the 
defendant.  The  judge,  too,  is  required  to  instruct  the  jury  upon  all  mat- 
ters of  law  necessary  for  their  information  in  the  rendition  of  a  verdict  in  a 
criminal  cause.  Thus,  instructing  the  jury  involves,  in  a  qualified  sense  at 
least,  the  exercise  of  a  judgment  upon  all  matters  of  law  concerning  which 
the  judge  must  give  information  to  the  jury.  The  jury  are  consequently 
not,  strictly  speaking,  the  sole  judges  of  the  law  in  all  its  relations  to  a- 
criminal  case":  Anderson  v.  State,  104  Ind.  467. 

It  is  the  duty  of  the  jury  to  apply  the  law  to  the  facts  of  the  case,  and, 
if  they  have  no  well-defined  opinions  or  convictions  as  to  what  the  law  is,  in 
relation  to  any  matter  at  issue,  they  mast  get  the  law  from  some  source;. 
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and  it  is  their  doty,  their  necessary  duty,  to  find  out  what  the  law  is,  and 
to  come  to  a  conclusion  upon  the  matter,  just  as  it  is  their  daty  to  find  oat 
what  the  facts  are.  They  have  to  judge  of  both  to  come  to  a  conclusion  as 
to  both.  And,  in  the  exercise  of  the  constitutional  or  statutory  right  of  the 
jury  to  judge  of  the  law  and  the  facts,  the  judge  is  the  only  channel  through 
which  they  are  to  get  the  law.  "They  have  no  right  to  go  out  of  the  evi- 
dence for  the  facts,  nor  to  go  away  from  the  judge  for  the  law.  From  these 
two  sources  they  are  to  get  the  material  for  their  verdict,  and  they  are  thua 
judges  of  the  law  and  facts,  and  must  iiud  a  general  verdict,  includiug  law 
and  fact:  Bird  v.  StaU,  107  Ind.  154;  Edwards  v.  StaU,  53  Ga.  428.  It 
being  made  the  duty  of  the  court  to  instruct  the  jury,  it  would  seem  to  fol- 
low that  the  jury  should,  at  least,  give  to  the  instructions  a  respectful  con- 
sideration especially  in  cases  where  they  are  in  doubt  as  to  what  the  law 
may  be:  Bird  r.  Slate,  107  Ind.  154;  Reiser  v.  State,  83  Ind.  234. 

The  instructions  which  a  court  may  give  in  a  criminal  case  cannot,  under 
such  a  constitutional  or  statutory  provision,  be  more  than  advisory  in  their 
influence  upon  the  ultimate  judgment  of  the  jury,  both  as  to  the  law  and 
the  ultimate  facts  involved  in  the  trial:  Nuzum  v.  State,  88  Ind.  599;  HudeU 
ton  V.  State,  94  Ind.  426;  48  Am.  Rep.  171;  Lynch  v.  StaU,  9  Ind.  541;  and 
it  is  not  error  to  instruct  the  jury  that  the  instructions  of  the  court  are 
advisory  only,  and  may  be  disregarded:  Hudelaon  v.  State,  94  Ind.  426;  48 
Am.  Rep.  171;  Potoera  v.  StaU,  87  Ind.  144;  Ho<yper  v.  State,  52  Ga.  607. 
"Even  the  decisions  o!  the  supreme  court,"  says  Worden,  C.  J.,  in  Keiser  v. 
Slate,  83  Ind.  234,  "  are  no  more  binding  upon  juries  in  such  cases  than  the 
charge  of  the  judge  trying  the  cause.  Both  may  well  aid  the  jury  in  de- 
termining the  law  applicable  to  the  case,  but  neither  source  of  information 
is  legally  binding  upon  them,  if  they  choose  to  determine  the  law  for  them- 
flelves":  Powers  v.  State,  87  Ind.  144.  And  it  is  proper  to  so  instruct  th« 
jury:  Fowler  v.  Slate,  86  Ind.  538. 

While  jurors  have  the  right,  under  such  a  constitutional  or  statutory  pro- 
vision, to  make  an  application  of  the  law  to  the  facts,  according  to  their 
own  convictions  of  the  truth  of  the  case  {Hooper  v.  State,  52  Ga.  607;  J/c- 
Rae  V.  State^  52  Ga.  290),  it  must  not  be  understood  that  this  provision 
places  the  jury  above  the  law,  or  "that  it  confers  upon  them  the  lawful 
right  to  decide  simply  as  they  'see  fit,'  regardless  of  all  law,  as  it  has  beea 
recognized  or  established  by  the  proper  tribunals."  For  example,  aa 
instruction  that,  "  even  if  all  the  facts  alleged  in  the  indictment  are  estab- 
tished  beyond  a  reasonable  doubt,  you  have  still  the  right  to  determine 
wliether  or  not  such  facts,  when  so  established,  constitute  a  public  offense 
under  the  laws  of  the  state,  and  if  you  determine  that  they  do  not,  you  have 
the  right  to  acquit  the  defendant,"  is  properly  refused  as  implying  an  unnec- 
essarily extreme  construction  of  the  constitutional  right  of  a  jury  in  a  crim- 
inal case:  Anderson  v.  Stnle,  104  Ind.  467. 

The  charge  of  Judge  Baldwin,  in  UnileU  States  v.  Wilson,  Bald.  78,  99,  ia 
a  good  model  in  this  class  of  cases  as  to  the  point  under  consideration,  in 
which  he  says:  "  We  have  thus  stated  to  you  the  law  of  this  case  under  the 
solemn  duties  and  obligations  imposed  on  us,  under  the  clear  conviction 
that  in  doing  so  we  have  presented  to  you  the  true  test  by  which  you  will 
apply  the  evidence  to  the  case;  but  you  will  distinctly  understand  that  yoo 
«re  the  judges  both  of  the  law  and  fact  in  a  criminal  case,  and  are  not  bound 
by  the  opinion  of  the  court;  you  may  judgu  for  yourselves,  and,  if  you  should 
feel  it  your  duty  to  differ  from  us,  you  must.rendur  your  verdict  accordingly. 
At  the  same  time  it  is  our  duty  to  say,  that  it  is  in  perfect  accordance  with 
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the  spirit  of  onr  legal  institutions  that  courts  should  decide  questions  of  law^ 
and  the  juries  of  facts;  the  nature  of  the  tribunals  naturally  leads  to  thi» 
division  of  duties,  and  it  is  batter,  for  the  sake  of  public  justice,  that  it 
should  be  so;  when  the  law  is  settled  by  a  court  there  is  more  certainty 
than  when  done  by  a  jury;  it  will  be  better  known  and  more  respected  ia 
public  opinion.  But  if  you  are  prepared  to  say  that  the  law  is  diflferent 
from  what  you  have  heard  from  us  yon  are  in  the  exercise  of  a  constitu- 
tional right  to  do  so.  We  have  only  one  other  remark  to  make  on  thi» 
aubjeot:  by  taking  the  law  as  given  by  the  court  you  incur  no  moral  respon-^ 
sibility;  in  making  a  rule  of  your  own  there  may  be  some  danger  of  a  mis- 
take. '  In  a  later  case  the  above  instruction  has  been  approved,  and  it  has  been 
held  that,  under  the  Pennsylvania  bill  of  rights,  the  jury  in  a  criminal  ca-i© 
have  the  power,  and  consequently  the  right,  to  render  a  verdict  contrary  to 
the  instructions  of  the  court  upon  the  law;  and  that  section  24,  article  3,  of 
the  new  constitution  of  1S73,  authorizing  a  writ  of  error  in  criminal  cases, 
does  not  change  the  rule  that  in  such  cases  the  jury  are  judges  of  the  law  as 
well  as  of  the  facts:  Kane  v.  Commonweallh,  89  Pa.  St.  522;  33  Am.  Rep. 
787.  The  authority  of  this  case,  however,  is  shaken  by  what  Mr.  Justice 
Mitchell  says  in  his  concurring  opinion  in  Commonwealth  v.  MeManus,  lili 
Pa.  St.  64.  There  the  prisoner  asked  an  instruction  that  "  the  jury  are 
judges  of  the  law  as  well  as  the  fact."  The  answer  given  was:  "  Tiie  state- 
ment of  the  law  by  the  court  is  the  best  evidence  of  the  law  within  your 
reach;  and  therefore,  in  view  of  that  evidence,  and  viewing  it  as  evidence 
only,  you  are  to  be  guided  by  what  the  court  has  said  with  reference  to  the 
law."  On  appeal  this  was  considered  to  be  an  "  accurate  and  carefully  con- 
sidered answer"  to  the  point,  aud  to  be  "entirely  ia  harmony"  with  Kane  v. 
Commonwealth,  89  Pa.  St.  522,  33  Am.  Rep.  787,  as  it  left  the  jury  "to 
decide  the  whole  case  upon  the  law  and  the  evidence — not  upon  the  law  as 
distinct  from  the  evidence."  It  was  also  considered  that  the  jury  were 
instructed  as  to  what  was  the  best  evidence  of  the  law;  "  that  is  to  say,  in. 
the  language  of  the  constitution,  they  were  to  determine  '  the  law  and  the 
facts,  as  in  other  cases,'  under  the  advice  and  direction  of  the  court."  But 
Mitchell,  J.,  while  concurring  in  the  judgment,  took  the  ground  that  the 
question  should  "have  been  answered  with  an  unqualified  negative";  that 
the  jury  are  not  judges  of  the  law  in  any  case,  civil  or  criminal;  and  that 
neither  at  common  law  nor  under  the  constitution  of  Pennsylvania  is  the 
determination  of  the  law  any  part  of  their  duty  or  their  right.  The  con- 
sistency of  this  position,  with  his  concurrence  in  the  judgment  of  the  court, 
is  not  apparent,  notwithstanding  his  extended  discussion  of  the  "unsound 
doctrine"  and  "notion  of  modern  growth." 

Under  a  constitution  or  statute  which  makes  the  jury  judges  "both  of 
the  law  and  the  evidence,"  it  is  a  necessary  consequence  that  they  should 
be  sworn  to  decide  according  to  both:  Patterson  v.  Slate,  2  Eng.  59;  44 
Am.  Dec.  630. 

There  is  no  remedy  where  the  jury  acquit  contrary  to  law;  but  there  is  a. 
check  upon  their  conduct  if  they  convict  contrary  to  law,  for  in  such  a 
ease  the  courts  have  ample  power  to  correct  the  wrong  by  setting  aside 
the  verdict:  Keiser  v.  State,  83  Ind.  234.  Viewed  from  another  standpoint, 
the  jury,  in  case  of  a  conviction,  seem  to  be  the  original  judges  of  the  law, 
from  whose  conclusion  the  defendant  may  appeal  to  the  court  as  the  tiual 
judge  of  the  law. 

In  the  absence  of  any  constitutional  or  statutory  provision  authorizing^ 
tiie  jary  to  be  judges  of  the  law  and  fact  the  clear  weight  of  authority  i» 
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that^  in  eriminal  cases,  the  jury  are  not  judges  of  the  law  as  well  as  of  the 
facts,  as  will  be  seen  by  examining  the  well-considered  case  of  State  v. 
Buiyee,  65  Vt.  1,  36  Am.  St.  Rep.  775,  and  the  authorities  therein  cited. 
This  case  overrules  State  ▼.  Croteau,  23  Vt.  14;  54  Am.  Dec.  90,  and  th« 
labsequent  cases  in  Vermont  on  this  point. 


State  v.  Dodge    City,  Montezuma,  and  Trini- 
dad Railway  Company. 

[53  Kansas,  377.] 

Railkoads — Public  Usb. — Railroads,  like  all  other  public  thoroughfares, 
are  public  instrumentalities;  and  the  power  to  construct  aud  maintain 
them  is  granted  to  corporations  for  a  public  purpose. 

Railroads — Riqht  to  Rkhovb. — When  once  constructed  under  a  lawful 
charter,  a  railroad,  including  the  roadbed,  superstructure,  and  other 
permanent  property  of  the  corporation,  is  charged  not  only  in  the 
hands  of  the  original  corporation,  but  of  purchasers  as  well,  with  the 
burden  of  the  company's  charter  obligations,  and  cannot  be  removed 
or  relieved  of  such  burden  without  the  consent  of  the  state. 

Milton  Brown  and  J.  B.  Naylor,  for  the  plaintiff  in  error. 

•*®  Allen,  J.  This  action  was  instituted  by  the  county 
attorney  of  Gray  county,  in  the  name  of  the  state,  to  restrain 
the  defendant  from  tearing  up  and  removing  the  track,  ties, 
and  iron  from  that  part  of  the  roadbed  of  the  Dodge  City, 
Montezuma  &  Trinidad  railroad  in  Gray  county.  A  restrain- 
ing order  was  granted  by  the  district  judge,  to  continue  in 
force  until  December  22,  1893,  which  time  was  fixed  for 
hearing  the  application  for  a  temporary  injunction.  A  hear- 
ing was  had  at  that  time,  and  the  temporary  injunction  was 
denied.     The  plaintiif  brings  the  case  here  for  review. 

While  the  title  to  a  completed  railroad  is  vested  in  the 
corporation  it  is  only  private  property  in  a  qualified  sense. 
Railroads,  like  all  otijer  public  thoroughfares,  are  public  in- 
strumentalities. The  power  to  construct  and  maintain  rail- 
roads is  granted  to  corporations  for  a  public  purpose.  The  rinht 
to  exercise  the  very  high  attributes  of  sover  ignty,  the  power 
of  eminent  domain  and  of  taxatior),  to  further  the  construc- 
tion of  railways,  could  not  be  granted  to  aid  a  purely  private 
enterprise.  The  railway  corporation  takes  its  franchises 
subject  to  the  burden  of  a  duty  to  the  public  to  carry  out  the 
purposes  of  the  charter.  The  road,  wlien  constructed,  be- 
comes a  public  instrumentality,  and  the  roadbed,  superstruc- 
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ture,  and  other  permanent  property  of  the  corporation  are 
devoted  to  the  public  use.  From  this  use  neither  the  cor- 
poration itself,  nor  any  person,  company,  or  corporation 
deriving  its  title  by  purchase,  either  at  voluntary  or  judicial 
Bale,  can  divert  it  without  the  assent  of  the  state.  It  matters 
•*•  not  whether  the  enterprise  as  an  investment  be  profitable 
or  unprofitable  the  property  may  not  be  destroyed  without 
the  sanction  of  that  authority  which  brought  it  into  exist- 
ence. Without  legislative  sanction  railroads  could  not  be 
constructed.  When  once  constructed  they  may  only  be 
destroyed  with  the  sanction  of  the  state.  The  legislature 
unquestionably  has  the  power  to  authorize  the  abandonment 
of  railroads  when  they  cease  to  be  of  public  utility.  It  may 
be,  also,  that  in  an  action  prosecuted  by  the  attorney  general, 
on  behalf  of  the  state,  to  forfeit  the  charter  and  wind  up  the 
affairs  of  a  railroad  corporation,  for  any  proper  cause,  the 
court  might  make  all  necessary  orders  for  the  disposition  of 
the  property  of  the  company;  but  in  this  case  the  state  ap- 
peared, by  the  county  attorney  of  the  county  in  which  the 
road  was  located,  protesting  against  the  removal  of  the  super- 
structure of  the  road.  The  court  erred  in  refusing  the  injunc- 
tion asked. 

The  general  propositions  stated  above  are  abundantly  sup- 
ported by  authority:  Erie  etc.  R.  R.  Co.  v.  Casey,  26  Pa.  St. 
287;  State  v.  Sioux  City  etc.  Ry.  Co.,  7  Neb.  357;  People  v. 
Louisville  etc.  R.  R.  Co.,  120  111.  48;  Railroad  Commrs.  v. 
Portland  etc.  R.  R.  Co.,  63  Me.  269;  18  Am.  Rep.  208;  Peoria 
etc.  Ry.  Co.  v.  Coal  Valley  Min.  Co.,  68  111.  489;  Gates  v. 
Boston  etc.  R.  R.  Co.,  53  Conn.  333;  Thovms  v.  Railroad  Co.^ 
101  U.  S.  71;  York  etc.  R.  R.  Co.  v.  Winans,  17  How.  30; 
Pierce  v.  Emery,  32  N.  H.  484;  People  v.  New  York  Cent,  etc, 
R.  R.  Co.,  28  Hun,  543. 

These  views  are  also  in  accordance  with  prior  decisions  of 
this  court:  Commrs.  of  Leavenworth  Co.  v.  Miller,!  Kan.  479; 
12  Am.  Rep.  425;  St.  Joseph  etc.  R.  R.  Co.  v.  Ryan,  11  Kan. 
603;  15  Am.  Rep.  357;  State  v.  Lawrence  Bridge  Co.,  22  Kan. 
438;  City  of  Potwin  Place  v.  Topeka  Ry.  Co.,  51  Kan.  609; 
37  Am.  St.  Rep.  312. 

We  have  decided  this  case  on  what  appears  in  the  record, 
without  reference  to  facts  developed  on  the  hearing  of  other 
cases  relating  to  the  same  railroad  company,  which  may  de- 
prive the  plaintiff  of  any  substantial  benefit  from  the  deci- 
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sion  in  this  case.     The  order  of  the  district  court  refusing  the 
temporary  injunction  is  reversed. 
All  the  justices  concurred. 


Railroads  are  not  Private  Affairs,  But  a  Public  Purpose:  Sharplen 
▼.  Mayw  etc  ^  Fhiladelplua,  21  Fa.  St.  147;  59  Am.  Deo.  759,  and  note. 


Gaunt  v.  Harkness. 

[53  Kansas,  406.] 

Etidencb — Handwriting  —  Forged  Signatures  —  Experts  —  Impropeb 
Cross-kxauination. — Ou  an  issue  aa  to  the  geauinenesa  of  the  defend- 
ant's Bi(;natare  to  a  promiasory  note  it  is  error  to  allow  the  defendant 
ou  cross-examination  to  show  plaintiff's  expert  witnesses  a  number  of 
papers  to  which  defendant's  name  is  attached,  which  are  not  in  evi* 
dence  in  the  case  and  concerning  the  genuineness  of  the  signatures  to 
which  no  eridence  has  been  introduced,  and  then  ask  them  to  give  their 
judgment  as  to  the  genuineness  of  such  signatures,  from  a  comparison 
with  those  already  in  evidence,  and  admitted  by  both  parties  to  be  gen- 
nine;  to  afterwards  introduce  such  papers  in  evidence,  and  tlien  to  prove 
by  another  witness  that  such  witness  himself  wrote  the  signatures  to 
such  papers. 

Etidkncb — Froov  of  Handwriting  bt  Comparison.— On  an  issue  as  to 
the  genuineness  of  a  signature,  writings,  not  a  part  of  the  case,  and  not 
shown  by  evidence  to  be  genuine,  should  not  be  admitted  in  evidence, 
either  on  the  direct  or  cross-examination  of  an  expert  witness,  for  tha 
purpose  of  proving  handwriting  by  comparison. 

Action  on  a  promissory  note.  Judgment  was  rendered  for 
defendant,  and  plaintiff  appealed. 

Kfeler,  Welch  <k  Wagener  and  E.  S.  Jones,  for  the  plaintiflf 
in  error. 

James  D.  Snoddy,  for  the  defendant  in  error. 

*••  Allen,  J.  Thomas  W.  Gaunt  brought  this  action, 
declaring  on  a  promissory  note  for  fifteen  hundred  dollars, 
which  he  alleged  was  executed  by  the  defendant  on  the 
twenty-third  day  of  January,  1889,  due  in  one  year,  payable 
to  J.  S.  Beckwith,  or  order,  and  by  Beckwith  duly  indorsed 
to  the  plaintiff.  The  defendant  answered,  denying  the  ex- 
ecution of  the  note,  and  also  denying  that  the  plaintiff  was  a 
purchaser  in  good  faith  and  for  value.  The  case  was  tried 
with  a  jury,  and  the  principal  issue  was  as  to  the  genuineness 
of  the  defendant's  signature  on  the  note.  Many  witnesses 
were  examined  as  experts,  and  testified  from  a  compurisuu 
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of  handwritings  as  to  the  signature  on  the  note.  On  cross-ex- 
amination of  the  witnesses  for  the  plaintiff  they  were  shown 
a  number  of  papers  to  which  the  name  of  the  defendant  was 
attached,  which  were  not  in  evidence  in  the  cnse,  and  con- 
cerning the  genuineness  of  the  signature  to  which  no  evi- 
dence had  been  introduced,  and  they  were  asked  to  give  their 
judgment  as  to  the  genuineness  of  such  signatures  from  a 
comparison  with  those  already  in  evidence,  and  admitted 
by  both  parties  to  be  genuine.  Over  the  objection  of  the 
plaintiff  the  witnesses  were  required  to  answer  the  questions. 
Afterward  the  defendant  placed  L.  R.  Sellers  on  the  stand 
as  a  witness,  and  proved  by  him  that  certain  of  the  signa- 
tures so  used  on  cross-examination  were  written  by  himself. 
The  plaintiff's  experts  had  been  deceived  by  these  counter- 
feits, and  some  of  them  had  expressed  the  opinion  that  they 
were  genuine. 

The  principal  claim  of  error  in  the  case  is  based  on  the 
mode  of  cross-examination  allowed  by  the  court.  That  the 
failure  of  plaintiff's  witnesses  to  detect  the  forged  signatures 
submitted  to  their  inspection  must  have  tended  strongly  to 
detract  from  the  force  of  their  testimony  is  apparent,  and 
if  it  was  error  to  permit  the  use  of  papers  prepared  for  the 
express  purpose  of  breaking  down  the  testimony  of  these 
witnesses,  the  error  is  so  material  as  to  require  a  reversal  of 
the  judgment.  Probably  there  is  hardly  any  rule  as  to  the 
introduction  *'®  of  evidence  on  which  courts  express  a 
greater  diversity  of  opinion  than  that  relating  to  the  proof  of 
handwriting  by  comparison:  1  Greenleaf  on  Evidence,  sec. 
576.  It  has  frequently  been  said  that  the  value  of  expert 
testimony  is  but  slight,  yet,  inasmuch  as  business  transac- 
tions in  endless  number  and  of  great  importance  are  carried 
on  wholly  on  the  faith  of  a  recognition  of  signatures,  it  can- 
not be  said  that  the  testimony  of  experts  accustomed  to  act 
on  their  recognition  of  the  handwriting  of  persons  with 
whom  they  deal  is  without  weight.  It  is  said  in  some  of  the 
earlier  cases  that  the  rule  in  the  English  common-law  courts, 
prior  to  the  act  of  parliament  making  such  evidence  admis- 
sible, was,  that  evidence  by  comparison  of  handwriting 
could  not  be  allowed  as  independent  proof,  unless  in  rela- 
tion to  ancient  writings,  concerning  which  an  exception  was 
allowed,  and  there  are  cases  in  this  country  upholding  this 
doctrine:  Berryhill  v.  Kirchner,  96  Pa.  St.  489;  Strother  v. 
Lucas,  6  Pet.  763;  Kirksey  v.  Kirksey,  41  Ala.  626;  Kinney  v. 
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FlynUy  2  R.  I.  319.  The  admissibility  of  such  testimony  has 
been  considered  and  sustained  by  tliis  court  in  various  cases: 
Macoviber  v.  Scott j  10  Kan.  335;  Joseph  v.  First  Nat.  Banky 
17  Kan.  256;  Abbott  v.  Coleman,  22  Kan.  250;  31  Am.  Rep. 
186;  State  v.  Zimmerman,  47  Kan.  242. 

In  England,  now,  and  in  all  of  the  United  States,  the  testi- 
mony of  experts  seems  to  be  admitted  by  the  courts.  The 
divergence  of  opinion  in  the  various  tribunals  is  mainly  as  to 
the  basis  of  comparison.  In  some  states  it  is  held  that  com- 
parison can  only  be  made  with  other  papers  already  in  evi- 
dence in  the  case:  People  v.  Parker,  67  Mich.  222;  11  Am. 
St.  Rep.  578;  Randolph  v.  Loughlin,  48  N.  Y.  456;  Ilynes  v. 
McDermott,  82  N.  Y.  41;  37  Am.  Rep.  538;  Yatea  v.  Yates, 
76  N.  C.  142.  In  other  states  it  is  held  that  comparisons 
may  be  made  with  writings  introduced  in  evidence  solely 
for  the  purpose  of  comparison,  but  that  the  genuineness  of 
such  writings  must  be  admitted  by  the  party  against  whom 
they  are  used:  Dietz  v.  Fourth  Nat.  Bank,  69  Mich.  287; 
Wagoner  v.  Ruply,  69  Tex.  700;  Shorb  v.  Kinzie,  80  Ind. 
500;  Merritt  v.  Straw,  6  Ind.  App.  360;  while  in  others  it  is 
said  that  writings  with  ***  which  comparisons  may  be  made 
must  be  admitted  or  proved  to  be  genuine.  Where  the  lat- 
ter rule  prevails  it  is  generally  said  that  the  proof  must  be 
strong  and  clear,  and  sometimes  that  the  genuineness  must 
be  proven  clearly  and  beyond  a  reasonable  doubt:  Bragg  v. 
Coiwell,  19  Ohio  St.  407;  Pavey  v.  Pavey,  30  Oliio  St.  600; 
Richardson  v.  Newcomb,  21  Pick.  315;  Winch  v.  Norman,  65 
Iowa,  186;  Commonwealth  v.  Coe,  115  Mass.  481;  Rowell  v. 
Fuller,  59  Vt.  688;  Hanriot  v.  Sherwood,  82  Va.  1;  Sankey  v. 
Cook,  82  Iowa,  125. 

It  is  urged  by  counsel  for  the  defendant  in  error  that  it 
was  proper  to  test  the  capacity  of  the  plaintifTs  expert  wit- 
nestses  to  detect  a  forged  signature  in  the  manner  resorted  to 
in  this  case,  and  that  for  that  purpose  signatures  deijigned 
to  deceive  maybe  used;  that  the  failure  of  the  witness  to 
point  out  which  are  genuine  and  which  forged  signatures  con- 
clusively shows  that  he  is  not  an  expert,  and  therefore  his 
testimony  is  not  to  be  credited.  No  cases  are  cited  by  him 
in  support  of  this  position.  The  only  case  we  are  able  to 
discover  which  in  any  manner  upholds  that  position  is  tliat 
of  Thomas  v.  Slate,  103  Ind.  419.  No  authorities  are  tlnre 
cited,  and  there  is  not  enougii  stated  in  the  opinion  to  give  a 
clear  idea  of  tlie  question  ruled  on  in  that  case.     1  Wharton 
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on  Evidence,  section  710,  seems  also  to  support  that  view. 
On  the  other  hand  the  question  has  been  fully  considered  in 
neighboring  states,  and  such  mode  of  examination  held  inad- 
missible. In  the  case  of  Rose  v.  First  Nat  Bank,  91  Mo.  399, 
€0  Am.  Rep.  258,  "  the  cashier  testified  that  he  knew  the 
plaintifif's  handwriting.  He  examined  the  disputed  check 
and  several  other  checks  then  in  evidence  for  other  purposes* 
■and  conceded  to  be  genuine,  and  stated  that  the  signatures 
to  all  of  the  checks  were  in  the  handwriting  of  the  plaintiff; 
that  they  were  all  alike.  On  cross-examination  counsel  for 
plaintiff  placed  before  the  witness  the  name  of  W.  P.  Rose, 
written  upon  two  blank  checks,  concealing  from  his  view  the 
other  portions  of  the  checks,  and  asked  him  in  whose  hand- 
writing these  signatures  were.  Witness  answered  that  if 
checks  signed  as  these  were  were  presented  to  the  bank  ho 
would  pay  them  as  Rose's  checks.  Plaintiff,  in  rebuttal, 
called  another  person,  who  ***  stated  that  he  wrote  the  name 
of  W.  P.  Rose  on  the  blank  checks  during  the  progress  of  the 
trial." 

After  reviewing  the  authorities  the  court  says:  "The  rule 
which  excludes  extrinsic  papers  and  signatures  is  substan- 
tially the  same  in  the  direct  and  cross-examination  as  will 
be  seen  from  the  foregoing  authorities.  Papers  not  a  part  of 
the  case  and  not  relevant  as  evidence  to  the  other  issues  are 
excluded  mainly  on  the  ground  that,  to  admit  such  docu- 
ments would  lead  to  an  indefinite  number  of  collateral  issues, 
and  would  operate  as  a  surprise  upon  the  other  party,  who 
would  not  know  what  documents  were  to  be  produced,  and 
hence  could  not  be  prepared  to  meet  them.  The  reason  of 
the  rule  applies  to  the  cross-examination  with  as  much  force 
as  to  the  direct  examination.  The  signatures  should  have 
been  excluded,  whether  used  to  test  the  witness  as  an  expert 
or  to  test  his  knowledge  of  the  handwriting  of  the  plaintiff. 
We  cannot  say  the  evidence  did  no  harm.  The  error  was  in 
the  reception  of  evidence  on  the  only  disputed  fact  in  the 
case,  and  the  judgment  must  be  reversed,  and  the  cause 
remanded." 

In  Massey  v.  Farmers^  Nat.  Bank,  104  111.  327,  on  cross-exami- 
nation of  a  witness  who  had  testified  with  reference  to  the 
genuineness  of  the  signature,  a  paper  having  the  party's 
name  written  on  it  sixteen  times  was  shown  to  the  witness, 
and  he  was  asked  to  pick  out  the  genuine  signature.  The 
court  ruled  excluding  the  question,  and  the  supreme  court 
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affirmed  the  ruling,  and,  after  commenting  on  what  is  said  in 
Wharton  on  Evidence,  says:  "Without  stopping  to  inquire  a» 
to  the  general  correctness  of  this  observation,  and  especially 
where  the  rule  obtains,  as  in  this  state,  that  evidence  of  the 
genuineness  of  handwriting  based  on  the  comparison  of  hands^ 
is  not  admissible,  we  think  that  at  least  in  reference  to  test 
paper  got  up  for  the  occasion,  as  in  the  present  case,  there 
was  no  error  in  not  allowing  the  course  of  cross-examination 
proposed." 

To  the  same  effect  is  Tyler  v.  Todd,  86  Conn.  218.  Whether 
the  writing  with  which  comparison  is  sought  to  be  made  must 
be  admitted  to  be  genuine  by  the  party  against  whom  it  ia 
used  has  never  been  decided  by  this  court,  nor  is  it  necessary 
***  in  this  case  to  decide  that  question,  for  here  a  number  of 
writings  not  shown  by  evidence  to  be  genuine  were  introduced 
in  evidence.  L.  R.  Sellers  testified  that  he  wrote  the  signa- 
tures to  exhibits  1, 2,  and  3.  These  appear  to  be  notes  signed 
by  Harkness,  payable  to  the  Mound  City  bank,  marked 
"paid,"  and,  so  far  as  the  form  of  the  papers  is  concerned, 
were  well  calculated  to  deceive.  Exhibits  Nos.  17  to  31 
were  offered  in  evidence  as  genuine  signatures  of  Mr.  Hark- 
ness.    He  himself  testified  to  their  genuineness. 

It  is  contended  by  counsel  for  plaintiff  in  error  that,  under 
the  rule  as  declared  in  Shorh  v.  Kinzie,  80  Ind.  500,  the  dec- 
laration or  admission  of  the  defendnnt  himself  that  they 
were  genuine  signatures  is  insufficient,  but  here  Harknes* 
not  only  admitted  their  genuineness,  but  testified  that  they 
were  so.  It  is  unnecessary,  however,  to  decide  whether  ex- 
hibits 17  to  31,  inclusive,  were  admissible  on  this  showing  as- 
to  their  genuineness,  Nos.  1,  2,  and  3  were  inadmissible 
under  the  rule  declared  in  Rose  v.  First  Nat.  Bank,  91  Mo.. 
399,  60  Am.  Rep.  258,  and  Mnssey  v.  Farmers'  Nat.  Bank,  104 
111.  327,  above  cited,  which  we  think  correctly  declared  the 
law.  Other  errors  are  alleged,  but  we  do  not  deem  them. 
worthy  of  extended  notice.  The  issue  was  fairly  raised  as 
to  whether  or  not  the  plaintiff  was  a  feonajWe  holder  for  value 
of  the  note  sued  on,  and  there  was  some  testimony  tending 
to  support  the  defendant's  theory.  We  perceive  no  other 
material  error  in  the  case.  For  the  error  in  admitting  the 
fabricated  signaturea  and  allowing  plaintiff's  witnesses  to  be 
cross-examined  with  reference  to  them  the  judgment  must 
be  reversed  and  the  case  remanded  for  a  new  trial. 

All  the  justices  concurred. 
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EviDENCB  —  Comparison  of  Handwriting  —  Cross-examination. — On 
the  issue  as  to  the  genaineuess  of  a  signature  it  is  not  competent,  on  cross- 
examination,  to  submit  to  the  witness  simulated  signatures,  and  require  his 
opinion  as  to  their  genuiuenesa:  Hose  v.  First  Nat.  Bank,  91  Mo.  399;  60 
Am.  Rep.  258,  and  note.  Writings  made  by  defendant  during  the  trial, 
and  offered  by  him  for  comparison,  are  inadmissible:  King  v.  Donahue,  110 
Mass.  155;  14  Am.  Rep.  589;  Commonwealth  v.  Allen,  128  Mass.  46;  35  Am. 
Bep.  356. 

Evidence— Comparison  of  Hands. — Papers  Which  ark  not  in  Evi- 
dence IN  THE  Case,  and  the  signatures  to  which  are  not  admitted  to  be 
genuine,  cannot  be  used  for  the  purpose  of  making  comparison  between  the 
signatures  thereto  attached  and  the  signatures  on  a  bond  or  other  paper  in 
a  suit:  White  Sewing  Machine  Co.  v.  Cordon,  124  Ind.  495;  19  Am.  St.  Rep. 
109,  and  note,  showing  that  such  evidence  is  inadmissible  if  the  writings 
produced  for  comparison  are  not  proved  or  admitted  to  be  genuine.  Papers 
not  otherwise  relevant,  if  proved  to  be  genuine,  may,  in  some  jurisdictions, 
be  received  in  evidence  for  the  purpose  of  comparison:  See  note  to  State  v. 
Thompson,  6  Am.  St.  Rep.  177.  For  monographic  note  on  comparison  of 
handwriting,  see  Homer  v.  Wallis,  6  Am.  Dec.  171-173. 


Thisler  V,  Miller. 

[53  Kansas,  515.] 

Action— Merger  of  Causes.— The  law  does  not  favor  a  multiplicity  of 
suits,  and,  where  all  the  matters  in  controversy  between  the  parties 
may  be  fairly  included  in  one  action,  the  law  requires  that  it  should 
be  done. 

Replevin — Judgment  for  Part  of  Property,  Effect"  of. — If  a  sheriflf 
wrongfully  levies  upon  a  number  of  animals  by  virtue  of  an  execution 
against  another  than  the  owner,  and  takes  all  of  them  from  the  pos- 
session of  the  owner  at  the  same  time  and  upon  the  same  writ,  a 
judgment  in  replevin  in  favor  of  the  owner  for  a  part  of  the  animals 
is  a  bar  to  another  action  by  him  against  the  officer  to  recover  the 
remainder. 

New  Trial — Newly  Discovered  Evidence. — Evidence  within  the  knowl- 
edge of  a  party  at  the  time  of  trial,  though  he  was  absent  from  the 
trial,  and  failed  to  communicate  it  to  his  attorney,  is  not  newly  dis- 
covered, and  is  not  ground  for  granting  a  new  trial. 

Action  by  Thisler  against  Miller,  as  sheriff,  to  recover 
certain  cattle  taken  upon  execution.  Defendant  obtained 
judgment,  and  plaintiff  appealed. 

Burton  &  Moore,  for  the  plaintiflf  in  error. 

John  H.  Mahan,  for  the  defendant  in  error. 

*'®  Johnston,  J.  This  was  an  action  by  Otis  L.  Thisler 
to  recover  from  J.  J.  Miller,  then  sheriflf  of  Dickinson  county, 
thirty-one  head  of  cattle,  which  had  been  taken  upon  an  exe- 
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cution  as  the  property  of  M.  D.  Thisler,  to  satisfy  a  judg- 
ment which  had  been  obtained  against  M.  D.  Thisler.  The 
answer  of  Miller  was  that  the  action  was  barred,  by  reason  of 
the  fact  that  a  portion  of  the  aninaals  which  he  had  seized 
upon  that  execution  were  taken  from  him  by  Otis  L.  Thisler, 
in  a  replevin  action  brought  before  a  justice  of  the  peace,  in 
which  Otis  L.  Thisler  was  plaintiff  and  J.  J.  Miller  was  de- 
fendant. In  that  action  Thisler  duly  recovered  a  judgment 
against  Miller  on  account  of  the  same  wrong  vvhicli  was  com- 
plained of  in  the  present  case,  which  judgment  was  then  in 
full  force  and  effect  against  the  defendant.  It  was  further 
alleged  that,  after  the  rendition  of  that  judgment  against  the 
defendant,  he  appealed  the  case  to  the  district  court,  but 
afterward,  upon  motion  of  Miller,  the  appeal  was  dismissed, 
and  the  judgment  of  the  justice  of  the  peace  remained  valid 
and  binding  against  the  plaintiff  and  the  defendant  respect- 
ing all  matters  in  controversy  in  the  case. 

**•  At  the  trial  the  attorney  for  the  plaintiff  made  a  state- 
ment to  the  couit  of  the  facts  which  had  been  agreed  upon 
between  him  and  counsel  for  the  defendant,  to  the  effect 
that  the  property  sought  to  be  recovered  in  the  action  was 
levied  upon  by  the  sheriff  under  an  execution  issued  against 
M.  D.  Thisler;  that  under  the  same  execution  the  sheriff 
levied  upon  two  horses,  and  at  the  same  time  upon  the  cattle 
in  controversy;  that  afterward  Thisler  brought  an  action  of 
replevin  to  recover  the  possession  of  the  horses  so  levied 
upon,  and  in  that  action  recovered  a  judgment  for  the  posses- 
sion of  the  horses.  That  action  of  replevin  was  appealed 
from  the  justice's  court  to  the  district  court,  and  afterward, 
on  motion  of  defendant,  the  appeal  was  dismissed.  During 
the  pendency  of  the  suit  before  the  justice  of  the  peace  and 
for  the  recovery  of  the  horses  this  action  was  instituted  for 
the  recovery  of  the  cattle.  Upon  that  statement  the  judg- 
ment of  the  court  was  asked  as  to  whether  the  action  could 
be  maintained,  when  the  court  ruled  that  the  action  of  This- 
ler was  barred,  and  that,  upon  the  statement,  a  verdict  for 
the  defendant  would  be  directed.  Thisler  then  offered  to 
prove  that  at  the  time  the  sheriff  took  the  cattle  they  be- 
longed to  him,  and  that  he  was  entitled  to  the  immediate 
possession  of  the  same.  The  court  sustained  an  objection  to 
the  testimony.  When  the  plaintiff  rested,  and  after  the 
defendant  had  offered  proof  of  the  value  of  the  cattle  which 
had  been  replevied,  the  court  directed  the  jury  to  return  a 
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verdict  in  favor  of  the  defendant  for  the  value  of  the  prop- 
erty in  controversy,  to  wit,  seven  hundred  and  seventy-nine 
dollars. 

Afterward  a  motion  for  a  new  trial  was  filed,  based  upo» 
the  following  grounds:  1.  Irregularities  in  the  proceedings 
of  the  court,  by  which  the  plaintiflF  was  prevented  from  hav- 
ing a  fair  trial;  2.  Excessive  damages;  3.  Error  in  the 
assessment  of  the  amount  of  recovery;  4,  The  verdict  wa» 
not  sustained  by  sufficient  evidence;  5.  The  verdict  is  con- 
trary to  law;  6.  Newly  discovered  evidence  material  for  the 
plaintiff,- which  he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial;  7.  Errors  of  law  occur- 
ring at  the  trial  and  excepted  to  by  the  plaintiff.  Upon  thi» 
motion  there  **•  was  testimony  that  the  horses  were  taken 
upon  the  execution  upon  one  day  and  the  cattle  upon  the 
following  day;  and  the  attorney  for  the  plaintiff  stated  that 
when  he  made  the  agreement  with  counsel  for  the  defendant, 
and  made  the  statement  in  court  that  the  horses  and  cattle 
were  taken  upon  the  same  execution  at  the  same  time,  he 
did  not  know  that  the  horses  and  cattle  were  taken  at  dif- 
ferent times.  As  the  return  of  the  execution  included  all  of 
the  animals,  he  inferred  that  all  had  been  seized  at  the  same 
time,  and,  as  Thisler  was  not  present  at  the  trial,  he  did  not 
learn  the  real  facts  until  after  the  verdict  had  been  rendered^ 
Thisler,  however,  testified  upon  the  motion  that  he  was  ac- 
quainted with  the  facts  respecting  the  seizure  of  the  horses  and 
cattle,  and  knew  that  they  had  been  taken  at  different  times. 
The  testimony  upon  the  motion,  however,  tends  to  show  that 
both  horses  and  cattle  had  been  levied  upon  by  the  sheriff" 
prior  to  the  bringing  of  either  action,  and  that  the  sheriflT 
held  all  of  them  in  his  possession  at  the  same  place  when 
the  action  before  the  justice  of  the  peace  was  begun  ta 
recover  the  horses.  The  action  to  recover  the  cattle  waa 
begun  on  the  evening  of  the  same  day  in  the  district  courts 
The  court  overruled  the  motion  for  a  new  trial;  and  it  is  now 
insisted:  1.  That  there  was  error  in  holding  that  the  matters- 
in  issue  in  this  case  were  res  adjudicata  by  reason  of  the 
judgment  in  the  former  case  before  the  justice  of  the  peace; 
and  2.  That  the  court  erred  in  denying  the  motion  for  a  nevr 
trial. 

The  facts  agreed  upon  and  submitted  in  the  original  state- 
ment of  counsel  justified  the  court  in  directing  a  verdict  in 
favor  of  the  sheriff.     The  judgment  obtained   in  the  first 
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action  brought  before  the  justice  of  the  peace  was  res  adjtk' 
dicata,  not  only  as  to  the  matters  actually  considered  and 
decided,  but  also  as  to  every  other  matter  which  the  parties 
might  have  litigated  in  the  case,  and  which  they  might  have 
had  decided.  The  plaintiflF  claimed  to  be  the  owner  and 
entitled  to  the  possession  of  all  the  animals  seized  by  the 
sheriff.  If  all  the  animals  were  taken  by  the  sheriff  at  the 
••*  same  time  and  upon  the  same  writ,  and  if  the  plaintiff 
was  the  owner  and  entitled  to  the  possession  of  all  of  them, 
the  wrongful  detention  of  the  sheriff  constituted  a  single 
wrong  as  against  plaintiff,  and  only  a  single  action  was  neces- 
sary. There  is  as  much  reason  for  dividing  the  wrong  and 
bringing  thirty-three  actions  as  there  is  in  splitting  it  into 
two,  as  was  done  by  the  plaintiff.  The  law  does  not  favor  a 
multiplicity  of  suits,  and  where  all  the  matters  in  contro- 
versy between  parties  may  be  fairly  included  in  one  action, 
the  law  requires  that  it  should  be  done.  If  the  plaintiff  was 
the  owner  and  entitled  to  the  possession  of  the  several  ani< 
mals,  and  they  were  seized  at  one  time,  it  gives  him  but  one 
cause  of  action,  and  he  cannot  be  allowed  to  split  it  up  and 
bring  separate  suits  for  the  different  animals:  Wichita  etc, 
R.  R.  Co.  V.  Beehe,  39  Kan.  465;  Shepard  v.  Stockham,  45  Kan. 
244;  Ellis  v.  Crowl,  46  Kan.  100;  Madden  v.  Smith,  28  Kan. 
798;  Bennett  v.  Hood,  1  Allen,  47;  79  Am.  Dec.  705;  McCaf- 
frey V.  Carter,  125  Mass.  330;  O'Neal  y.  Brown,  21  Ala.  482; 
K  'der  V.  Dobberpuhl,  60  Wis.  256;  Herriter  v.  Porterf  23 
Cal.  385. 

The  ruling  of  the  court  upon  the  motion  for  a  new  trial 
must  be  sustained.  The  only  ground  assigned  to  which  the 
testimony  produced  on  the  motion  could  apply  was  that  of 
newly  discovered  evidence.  The  evidence  relied  on  was  that 
the  property  was  seized  at  different  times,  and  therefore  that 
two  actions  could  be  maintained;  but  how  can  it  be  said 
that  this  evidence  was  newly  discovered?  It  appears  to  have 
been  within  the  knowledge  of  the  plaintiff  at  the  time  of  the 
trial,  and  his  failure  to  communicate  it  to  his  attorney,  or  his 
absence  from  the  trial,  furnishes  no  reason  to  treat  the  evi- 
dence as  newly  discovered.  Neither  the  negligence  of  the 
plaintiff  nor  the  misapprehension  of  the  attorney  is  sufficient 
ground  for  granting  a  new  trial:  Holderman  v.  Jones,  52  Kan, 
743. 

It  is  paid  that  the  plaintiff  was  misled  into  making  an 
admission  by  the  conduct  of  tlie  defendant  and  of  his  counsel, 
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but  whether  or  not  there  was  any  evidence  to  sustain  the 
claim  is  immaterial,  as  the  misconduct  of  the  defendant  or 
his  ***  counsel  was  not  assigned  as  a  ground  for  a  new  trial. 
More  than  that,  the  testimony  offered  on  the  motion  for  a 
new  trial,  and  upon  which  the  ruling  of  the  court  was  based, 
tended  to  show  that  all  the  animals  were  within  the  posses- 
sion of  the  sheriff,  and  were  being  detained  by  him  at  the 
time  the  first  action  of  replevin  was  brought.  If  that  was 
the  case  the  first  action  sliould  have  been  brought  for  the 
recovery  of  all.  The  judgment  of  the  district  court  will  be 
aflBrmed. 
All  the  justices  concurred. 

Consolidation  or  Actions:  See  monographic  note  to  Logan'r.  Meehankf 
Bank,  68  Am.  Dec  508-612. 


Boyd  v.  Mills. 

[53  Kansas,  591.] 

Constitutional  Law— Electors — Excluding  Persons  Who  have  Bornb 
Arms  Against  the  Government. — A  provision  in  a  state  constitutioa 
that  "  no  person  who  has  ever  voluntarily  borne  arms  against  the  gov- 
ernment of  the  United  States,  or  in  any  manner  voluntarily  aided  or 
abetted  in  the  attempted  overthrow  of  said  government,"  shall  be  qual- 
ified  to  vote  or  bold  office  in  the  state  "until  such  disability  shall  be 
removed  by  a  law  passed  by  a  vote  of  two-thirds  of  all  the  members  of 
both  branches  of  the  legislature,"  does  not  contravene  section  10,  art- 
icle 1,  of  the  constitution  of  the  United  States,  and  is  constitutional. 

Elections — "Australian  Ballot  Law" — Legality  of  Ballot  Arising 
from  Colob  of  Paper. — The  mere  fact  that  the  paper  on  which  all 
the  ballots  used  in  one  election  district  was  colored,  instead  of  white, 
as  required  by  law,  is  not  sufficient  to  prevent  the  counting  of  the  votes, 
where  such  colored  ballots  were  not  only  printed  by  the  authorities 
designated  by  law,  and  by  them  furnished  as  samples  to  the  judges  of 
election,  who  used  them  through  an  honest  mistake  instead  of  white 
ones,  but  were  the  only  ballots  furnished  to  or  used  by  any  voter  at 
that  voting  place,  as  this  did  not  impair  that  secrecy  whicii  is  one  of 
the  prominent  ends  sought  to  be  attained  by  the  "Australian  Ballot 
Law." 

Quo  Warranto  to  try  the  right  to  office. 

E.  Sample  and  Chester  I.  Long,  for  the  plaintiff. 

Martin  &  McNeal  and  Frank  Poster,  for  the  defendant. 

®**®  Allen,  J.  This  is  an  original  proceeding  instituted 
in  this  court  by  0.  C.  Boyd,  as  plaintiff,  to  try  the  right  to 
the  office  of  sheriff  of  Barber  county.     The  petition  shows 
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that,  at  the  election  held  on  the  seventh  day  of  November, 
1893,  according  to  the  official  canvass  of  the  votes  cast,  the 
plaintiflF  received  five  hundred  and  eight  and  the  defendant 
five  hundred  and  sixteen  votes.  The  plaintiff  alleges  that 
many  illegal  votes  were  cast  and  counted  for  the  defendant, 
and  that  the  plaintiff  received  a  majority  of  the  legal  votes. 
The  questions  now  presented  arise  on  a  motion  by  the  defend- 
ant to  strike  out  two  portions  of  the  petition,  which,  it  is 
claimed,  are  irrelevant.  The  first  is  as  follows:  "That  the 
following-named  persons  voted  at  the  general  election  held 
on  the  seventh  day  of  November,  1893,  for  the  defendant, 
O.  Mills,  for  sheriff,  in  the  townships  set  opposite  their  re- 
spective names,  they  not  being  qualified  electors  at  said  elec- 
tion, by  reason  of  section  2,  article  5,  of  the  constitution  of. 
the  state  of  Kansas,  each  and  all  of  them  having  voluntarily 
borne  arms  against  the  government  of  the  United  States,  and 
Toluntarily  aided  and  abetted  in  the  attempted  overthrow  of 
said  government,  and  their  disabilities  have  not  been  removed 
by  a  law  passed  by  two-thirds  of  nil  the  members  of  both 
branches  of  the  legislature  of  the  state  of  Kansas,"  with  a 
list  of  names  and  residences  of  persons  claimed  to  be  dis- 
qualified. 

1.  Counsel  for  the  defendant  challenges  the  validity  of  that 
clause  of  the  state  constitution  which  deprives  persons  who 
•**  have  voluntarily  borne  arms  against  the  government  of 
the  United  States  of  the  right  to  vote.  The  section  in  which 
this  provision  occurs  is  section  2  of  article  5.  The  section 
originally  read  as  follows: 

"Sec.  2.  No  person  under  guardianship,  non  compos  men- 
ti$,  or  insane,  shall  be  qualified  to  vote,  nor  any  person  con- 
victed of  treason  or  felony,  unless  restored  to  civil  rights." 
In  1867  the  section  was  amended,  and  now  reads  as  follows: 
"  Sec.  2.  No  person  under  guardianship,  non  compos  mentis, 
or  insane;  no  person  convicted  of  felony,  unless  restored  to 
civil  rights;  no  person  who  has  been  dishonorably  discharged 
f'^m  the  service  of  the  United  States,  unless  reinstated;  no 
person  guilty  of  defrauding  the  government  of  the  United 
States,  or  any  of  the  states  thereof;  no  person  guilty  of  giving 
or  receiving  a  bribe,  or  offering  to  give  or  receive  a  bribe,  and 
no  person  who  has  ever  voluntarily  borne  arms  against  the 
government  of  the  United  States,  or  in  any  manner  volun- 
tarily aided  or  abetted  in  the  attempted  overthrow  of  said 
government,  except  all  perrons  who  have  been  honorably 
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discharged  from  tho  military  service  of  the  United  State* 
since  the  first  day  of  April,  a.  d.  1861,  provided  that  they 
have  served  one  year  or  more  therein,  shall  be  qualified  to- 
vote  or  hold  office  in  this  state  until  such  disabilities  shall 
be  removed  by  a  law  passed  by  a  vote  of  two-thirds  of  all 
the  members  of  both  branches  of  the  legislature." 

It  is  contended  that  this  section  of  the  constitution,  having: 
been  passed  after  the  close  of  the  war,  is  in  the  nature  of  a 
bill  of  attainder,  imposing  the  penalty  of  disfranchisement 
without  a  trial,  and  is  ex  post  facto  in  its  operation.  The 
leading  cases  cited  as  supporting  this  contention  are  Cum." 
mings  t.  Missouri,  4  Wall.  277,  and  Ex  parte  Garland,  4  WalL 
333.  The  question  presented  in  those  cases  was  not  identi- 
cal with  the  one  in  this.  The  constitution  of  Missouri,  a& 
revised  and  amended  in  1865,  provided  a  test  oath,  by  which 
a  person  was  required  to  swear  that  he  had  never  been  guilty 
of  any  manner  of  disloyalty  to  the  government  of  the  United 
States,  and  that,  after  the  expiration  of  sixty  days  after  the- 
taking  effect  of  the  constitution,  no  person  should  be  per- 
mitted to  practice  as  an  attorney  or  counselor  at  law,  or  h& 
competent  ***  as  a  bishop,  priest,  deacon,  minister,  elder,  or 
other  clergyman  of  any  religious  persuasion,  to  teach  or 
preach,  unless  such  person  should  have  taken  and  sub- 
scribed the  prescribed  oath.  Cummings  was  a  Roman 
Catholic  priest,  and  was  prosecuted  for  teaching  and  preach- 
ing without  having  taken  the  required  oath.  The  supreme 
court  of  the  United  States  held  the  provisions  of  the  Missouri 
constitution  invalid.  A  similar  question  was  presented  under 
an  act  of  Congress  in  the  Garland  case,  which  was  decided  at 
the  same  time.  The  question  in  the  latter  case  arose  under 
.an  act  of  Congress  prohibiting  any  person  from  being  ad- 
mitted to  the  bar  of  the  courts  of  the  United  States  without 
taking  a  similar  oath.  The  court  held,  in  both  these  cases, 
that  the  requirements  were  invalid,  and  were  in  the  nature 
of  bills  of  attainder;  that  they  operated  to  deprive  these  men, 
of  the  right  to  earn  a  livelihood  by  pursuing  the  callings  for 
wfai(^  they  had  been  educated;  that  the  requirement  of  such 
oaths  in  effect  required  them  to  condemn  themselves;  and 
that  the  constitution  of  Missouri  and  the  act  of  Congress  in 
effect  condemned  all  persons  as  guilty,  and  prohibited  them 
from  following  their  callings  until  they  should  establish  their 
innocence  by  expurgatory  oaths.  The  following  cases  also  ar& 
cited:  Green  v.  Shumway,  89  N.  Y.  418;  Huber  v.  Reily,  63 
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Pa.  St.  112;  Dml  v.  Weti  Virginia,  129  U.  S.  115;  Riton  v. 
Farr,  24  Ark.  161;  87  Am.  Dec.  52. 

It  is  ablj  and  earnestly  argued  in  this  case  that  to  deprive 
a  person  of  the  right  to  vote  is  a  punishment;  that  the  right 
to  vote  and  hold  those  offices  which  can  only  be  filled  by  per- 
sons having  the  qualifications  of  electors  is  a  valuable  right; 
and  that  any  law,  whether  in  the  form  of  legislative  enact- 
ment or  constitutional  provision,  which  is  retroactive  in  its 
operation,  and  takes  away  this  right,  is,  in  its  nature,  a  bill 
of  attainder  inflicting  penalties,  and  that  it  must  be  declared 
void  under  the  federal  constitution.  It  is  answered,  how- 
ever, that  the  right  to  vote  and  hold  office  is  not  a  natural 
right;  that  suflFrage  is  nowhere  universal,  but  always  re- 
atricted  by  age,  sex,  and  other  incidents;  that  of  necessity 
the  organic  law  must  prescribe  the  qualifications  of  electors, 
and  that  in  doing  ••*  so  the  framers  are  subject  to  abso- 
lutely no  restrictions,  but  may  confer  or  withhold  the  right 
at  pleasure. 

The  question  appears  to  the  writer  not  free  from  difficulty. 
The  privileges  of  citizenship  are  certainly  esteemed  as  of  great 
value.  To  be  deprived  of  them  is  to  suffer  the  infliction  of  an 
injury;  yet  to  say  that  the  people  in  their  organic  law  may  not 
determine  who  shall  participate  in  the  government  is  to  deny 
a  power  universally  and  necessarily  exercised  by  the  framers 
of  every  constitution.  For  the  courts  to  assume  the  function 
of  sitting  in  judgment,  not  merely  under  the  constitution,  but 
upon  the  constitution  itself,  and  according  to  their  own  views 
declare  what  provisions  are  valid  and  what  invalid,  is  a  most 
serious  undertaking;  yet,  of  course,  provisions  of  the  consti- 
tution of  the  state,  if  framed  in  violation  of  an  express  pro- 
hibition by  the  federal  constitution,  must  be  held  inoperative. 

In  determining  who  shall  exercise  the  right  of  suflFrage 
may  not  the  people  exclude  classes  who  have  shown  them- 
selves unfaithful  to  a  public  trust,  or  who  have  engaged  in 
hostilities  against  either  the  state  or  the  federal  government? 
Counsel  argue  that  the  offense  which  is  made  the  ground  of 
disfranchisement  is  an  ofiTense  against  the  sovereignty  of  the 
United  States,  not  against  that  of  the  state  of  Kansas  at  all, 
and  that  only  that  sovereignty  against  which  the  offense  has 
been  committed  can  punish  for  the  crime.  This  question, 
however,  is  immaterial  until  it  be  determined  that  the  pro- 
Tision  in  the  constitution  is  in  the  nature  of  a  punishment  for 
crime.     If  it  be  so  the  provision  would  be  invalid,  no  matter 
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whether  the  offense  be  against  the  state  or  the  United  States, 
for  it  would  be  ex  post  facto  in  its  operation. 

It  will  be  observed  that  the  original  section  of  the  constl* 
tution  disqualified  persons  for  offenses  only  after  conviction, 
while  the  amended  section  disqualifies  persons  convicted  of 
felony,  and  also  those  guilty  of  defrauding  the  government 
or  any  of  the  states  thereof,  or  giving  or  receiving  a  bribe,  a» 
well  as  those  who  have  voluntarily  borne  arms  against  the 
government.  In  view  of  the  fact  that  this  provision  has  re- 
mained in  the  constitution  for  twenty-six  years,  and  that  at 
nearly  ••*  every  session  of  the  legislature  acts  have  been 
passed  removing  the  disqualifications  of  voters,  that  the  va- 
lidity of  the  provision  has  remained  unchallenged,  and  ha» 
been  accepted  as  the  organic  law  of  the  state  by  the  people 
generally,  the  court  certainly  should  hesitate  to  overturn  that 
which  has  been  so  long  established  and  so  universally  recog- 
nized. The  weight  of  authority,  if  not  of  reason,  also  seem* 
to  sustain  the  validity  of  the  constitutional  provision:  Ander- 
ion  V.  Baker,  23  Md.  531;  Shepherd  v.  Grimmett,  2  Idaho, 
1123;  United  States  v.  Cruikshank,  92  U.  S.  542;  Ex  parte 
Yarbrough,  110  U.  S.  651;  Minor  v.  Happersett,  21  Wall.  162; 
Stone  V.  Smith,  159  Mass.  413;  McCrary  on  Elections,  sec.  3. 

The  only  constitutional  question  we  now  have  to  decide  is, 
whether  the  people  of  the  state  of  Kansas  had  the  right  ta 
incorporate  this  provision  in  their  organic  law,  and  this  ques- 
tion is  answered  in  the  affirmative.  A  conviction  for  treason, 
under  the  constitution  as  it  stood  before  the  amendment, 
would  carry  with  it  the  loss  of  citizenship.  The  amendment 
adds  nothing  to  the  punishment  for  the  offense.  We  have  here 
no  requirement  of  test  oaths  to  consider.  The  character  of 
evidence  required  to  establish  the  disqualification  of  a  voter 
under  this  provision  is  not  now  presented,  nor  do  we  ezpres» 
any  opinion  upon  the  subject. 

2.  Defendant  also  moves  to  strike  out  the  following  portion 
of  the  petition: 

"That  on  the  third  day  of  November,  1893,  F.  A.  Lewie, 
as  clerk  of  Barber  county,  Kansas,  issued  and  gave  to  S.  Y. 
Carr,  judge  of  the  election  of  Deerhead  precinct,  one  hundred 
official  ballots;  that  on  the  eighth  day  of  November,  1893, 
one  hundred  official  ballots,  unused,  from  Deerhead  precinct 
were  returned  by  John  Renfrew;  that  on  the  said  eighth  day 
of  November,  1893,  as  shown  by  the  records  in  the  office  of 
the  county  clerk  of  said  Barber  county,  there  were  voted  la 
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Baid  Deerhead  township  twenty  colored  ballots;  that  a  true 
and  correct  copy  of  the  record  of  official  ballots  issued  for  the 
election  held  on  the  seventh  day  of  November,  1893,  for  Deer- 
head  township,  as  the  same  appears  in  the  office  of  the  county 
clerk  of  *®*  Barber  county,  Kansas,  is  made  a  part  of  this 
petition,  here  referred  to,  hereto  attached,  and  marked  '  Ex- 
hibit A';  that  on  the  fourth  day  of  November,  1893,  the  county 
clerk  of  Barber  county,  Kansas,  took  a  receipt  from  S.  Y. 
Carr,  judge  of  election  of  Deerhead  precinct,  for  one  hundred 
official  ballots,  a  true  and  correct  copy  of  which  is  attached 
to  this  petition,  made  a  part  hereof,  and  here  referred  to  and 
marked  'Exhibit  B';  that  on  the  eighth  day  of  November, 
1893,  the  county  clerk  of  Barber  county,  Kansas,  took  a  re- 
ceipt from  John  Renfrew,  of  Deerhead  voting  precinct,  for  one 
hundred  ballots,  unused,  and  for  twenty  colored  ballots  voted, 
which  said  receipt,  as  it  appears  in  the  stub-book  of  the  county 
clerk  of  Barber  county,  Kansas,  is  in  the  words  and  figures 
set  forth  in  '  Exhibit  C,'  which  said  exhibit  is  hereto  attached, 
here  referred  to,  and  made  a  part  of  this  petition. 

"The  said  plaintiff  further  says  that  the  returns  of  the 
election  on  file  in  the  office  of  the  county  clerk  of  Barber 
county,  Kansas,  on  the  tenth  day  of  November,  1893,  show 
that  no  official  ballots  had  been  voted  in  Deerhead  precinct, 
and  that  ballots  other  than  white  had  been  voted  in  said 
Deerhead  precinct,  and  that  ballots  having  distinguishing 
colors  and  marks  thereon  had  been  voted  in  said  Deerhead 
precinct;  that  no  legal  or  official  ballots  were  cast  in  Deer- 
head precinct  for  any  candidate  for  the  office  of  sheriff  or 
other  office,  at  the  general  election  held  on  said  seventh  day 
of  November,  1893;  that  the  five  votes  cast  for  0.  C.  Boyd, 
and  the  fourteen  votes  cast  for  0.  Mills,  shown  by  the  returns 
to  have  been  cast  in  Deerhead  precinct,  were  illegal  and  void, 
and   should  not  be  counted,  for  the  reasons  above  set  forth." 

Section  14,  chapter  78,  of  the  Laws  of  1893,  known  as  the 
Australian  Ballot  Law,  contains  the  provision  that  *'  the  ballots 
■hall  be  on  plain  white  paper,  through  which  the  printing  or 
writing  cannot  be  read."  Section  15  provides  that  "ballots 
shall  be  printed  and  in  the  possession  of  the  officers  charged 
with  their  distribution  at  least  five  days  before  the  election, 
accompanied  by  exact  copies  of  said  ballots  printed  on  paper 
of  any  color  other  than  white,  for  the  inspection  of  candidates 
and  their  agents."  It  appears  from  the  petition  that  in  Deer- 
bead  township  the  election  officers  used  the  sample  ballota 
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printed  on  colored  paper,  and  returned  all  the  official  ballots, 
which  were  printed  on  white  paper.  It  is  conceded  that  all 
•••  of  the  ballots  used  inDeerhead  township  were  of  the  same 
color,  and  the  sole  question  with  reference  to  their  legality 
arises  from  the  color  of  the  paper.  It  is  contended  on  behalf 
of  the  plaintiflf  that  the  statute  is  mandatory,  and  that  no 
ballot  can  be  counted  unless  it  conforms  strictly  to  the  re- 
quirements of  the  law;  that  the  court  is  not  at  liberty,  by  con- 
struction, to  do  away  with  any  of  its  requirements.  In  this 
contention  we  think  counsel  for  the  plaintiff  is  in  the  main 
correct,  and  that  the  wholesome  provisions  of  the  law  are 
neither  to  be  disregarded  nor  construed  away.  Section  26 
contains  the  following  provision:  *'If  a  voter  marks  more 
names  than  there  are  persons  to  be  elected  to  an  office,  or 
fails  to  mark  the  ballot  as  required  by  other  sections  of  this 
act,  or  if,  for  any  reason,  it  is  impossible  to  determine  the 
voter's  choice  for  an  office  to  be  filled,  his  ballot  shall  not  be 
counted  for  such  office.  No  ballot  without  the  official  in- 
dorsement shall  be  allowed  to  be  deposited  in  the  ballot-box, 
and  none  but  ballots  provided  in  accordance  with  the  pro- 
vision of  this  act  shall  be  counted." 

That  the  ballots  in  fact  used  were  printed  and  furnished 
by  tl  e  county  clerk,  and  were  in  all  respects  the  same  as  the 
official  ballot,  excepting  the  color  of  the  paper,  is  conceded, 
and  it  is  also  conceded  that  the  ballots  used  in  the  one  town- 
ship were  uniform  in  color.  Does  this  fact  operate  to  render 
the  election  at  that  voting  precinct  a  nullity  ?  In  consider- 
ing the  statute  we  are  to  keep  steadily  in  mind  the  evident 
purpose  of  the  legislature  in  its  enactment.  It  is  plain  that 
among  the  most  prominent  ends  sought  to  be  attained  was 
that  of  absolute  secrecy.  Any  mark  or  distinguishing  fea- 
ture on  tlie  ballots  which  would  enable  a  person  other  than 
the  voter  himself  to  identify  the  ballot,  and  find  out  how  the 
elector  had  voted,  was  intended  to  be  strictly  prohibited. 

The  case  of  People  v.  Board  of  Canvassers,  129  N.  Y.  395,  ia 
relied  on.  The  statute  of  New  York  differs  materially  from 
our  own.  The  law  requires  that  "  on  the  back  of  each  ballot 
shall  be  printed,  in  type  known  as  great  primer  Roman  con- 
densed capitals,  the  indorsement,  *  official  **''  ballot  for,' and 
after  the  word  *  for'  shall  follow  the  designation  of  the  poll- 
ing place  for  which  the  ballot  is  prepared,  the  date  of  the 
election  and  a  fac  simile  of  the  signature  of  the  county  clerk; 
the  ballot  shall  contain  no  caption  or  other  indorsement  ex- 
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cept  as  in  this  section  provided."  In  distributing  the  bal- 
lots, those  printed  for  the  Republican  party  were  transposed 
«othat  the  votes  indorsed  with  the  number  of  the  first  district 
in  certain  towns  were  sent  to  the  second,  and  those  with  the 
second  to  the  first,  and  such  transpositions  occurred  in  four 
towns  and  in  nine  election  precincts.  The  twenty-ninth  sec- 
tion of  the  New  York  act  provided:  "  No  inspector  of  elec- 
tion shall  deposit  in  the  ballot-box  on  election  day  any 
ballot  which  is  not  properly  indorsed  and  numbered,  except 
in  the  cases  provided  for  in  section  21  of  this  act,  nor  shall  any 
inspector  of  election  deposit  in  the  ballot-box,  or  permit  any 
other  person  to  deposit  therein,  on  election  day  any  ballot  that 
is  torn,  or  that  has  any  other  distinguishing  mark  on  the 
outside  thereof." 

It  seems  that  separate  tickets  are  printed  there  for  each 
political  party,  instead  of  printing  all  the  names  on  one 
ballot.  In  deciding  the  case  the  court  lays  much  stress  on 
the  fact  that  the  Republican  ballots,  being  indorsed  with  the 
wrong  number,  had  distinguishing  marks  by  which  they 
could  be  identified,  and  that  the  secrecy  of  the  ballot  was 
thereby  destroyed,  and  also  on  the  positive  requirements  of 
the  law,  that  no  ballot  should  be  deposited  unless  properly 
indorsed  and  numbered.  In  the  case  of  State  v.  McKinnon^ 
S  Or.  493,  a  ballot  was  rejected,  written  on  colored  paper,  the 
law  requiring  it  to  be  on  plain  white  paper.  We  should  have 
no  hesitancy  in  saying  that  a  single  ballot  printed  on  colored 
paper,  where  the  official  ballots  printed  on  white  paper  were 
being  used  by  otlier  electors,  could  not  be  counted.  In  that 
case  it  would  be  plain  that  the  object  of  the  law  was  contra- 
vened. 

We  have  examined  the  numerous  cases  cited  by  counsel 
for  the  plaintiff,  and  from  them  deduce  two  rules,  which 
seem  to  be  steadily  adhered  to  by  the  courts:  1.  That,  under 
laws  similar  to  our  own,  designed  to  preserve  the  secrecy 
of  the  ballot,  any  •**  mark  or  distinguishing  feature  appar- 
ent on  the  ballot  renders  it  void;  2.  Where  the  law  is  ex- 
plicit in  prohibiting  the  counting  of  any  ballot  which  does 
not  conform  to  the  requirements  of  tlie  statute,  that  the  courts 
will  enforce  the  law  as  it  reads,  without  interposing  their 
own  judgment  as  to  the  reasonableness  or  unreasonableness 
of  the  requirements. 

It  will  be  observed  that  the  law  nowhere  explicitly  pro- 
Tides  that  a  ballot  printed  on  paper  of  a  color  other  than 
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white  shall  not  be  counted.  The  only  clause  which  could 
be  held  to  imply  such  a  provision  is,  that  "none  but  ballots 
provided  in  accordance  with  the  provisions  of  this  act  shall 
be  counted."  Among  the  requirements  of  the  act,  which 
are  very  minute,  is  one  that  the  oflicial  ballots  shall  be  put 
up  in  separate  lots,  packages  of  fifty  ballots  each,  with  cer- 
tain marks  on  the  outside.  Will  it  be  contended  that  an 
error  in  counting  the  ballots  within  any  package,  or  in  mark- 
ing or  addressing  the  package  intended  for  any  person,  would 
vitiate  the  election?  The  departure  from  the  law  in  matters 
which  the  legislature  has  not  declared  of  vital  importance 
must  be  substantial  in  order  to  vitiate  the  ballots.  This 
appears  to  be  the  general  current  of  all  the  authorities.  In 
Bowers  v.  Smith,  111  Mo.  61,  33  Am.  St.  Rep.  491,  it  is  said: 
**  If  the  law  itself  declares  a  specified  irregularity  to  be  fatal 
the  courts  will  follow  that  command,  irrespective  of  their 
views  of  the  importance  of  the  requirement.  In  the  ab- 
sence of  such  declarations,  the  judiciary  endeavor  as  best 
they  may  to  discern  whether  the  deviation  from  the  prescribed 
forms  of  law  had  or  had  not  so  vital  an  influence  as  to  pre- 
vent a  full  and  free  expression  of  the  popular  will.  If  it  had, 
the  irregularity  is  held  to  vitiate  the  entire  return;  otherwise, 
it  is  considered  immaterial." 

In  State  v.  Russell,  34  Neb.  116,  33  Am.  St.  Rep.  625,  it  was 
held:  "The  provisions  in  section  20  of  the  code,  approved 
March  4,  1891,  known  as  the  Australian  Ballot  Law,  for  th© 
marking  of  ballots  with  ink,  is  directory  only,  for  ballots  in 
other  respects  regular  will,  in  the  absence  of  fraud,  bo 
counted,  although  marked  with  a  pencil."  Under  the  Indi- 
ana election  law  of  1889  the  poll  clerks  were  required  to 
write  their  *®*  initials  in  ink  in  the  lower  left-hand  corner 
on  the  back  of  each  ballot.  In  one  precinct,  clerks,  by  an 
honest  mistake,  put  the  indorsement  on  the  lower  right-hand 
corner  on  all  the  ballots,  and  it  was  held,  in  the  case  of  Par' 
vin  V.  Winherg,  130  Ind.  561,  30  Am.  St.  Rep.  254,  that  the 
ballots  were  properly  counted.  We  have  not  overlooked  the 
case  of  Talcott  v.  Philhrick,  59  Conn.  472,  cited  by  plaintiflf's 
counsel,  with  the  reasoning  in  which  we  are  not  satisfied. 
A  distinction  also  was  made  by  the  supreme  court  of  Michi- 
gan in  the  case  of  Lindstrom  v.  Board  of  Canvassers,  94  Mich. 
467,  between  those  errors  or  mistakes  of  ofiacials  which  would 
have  the  effect  to  disfranchise  a  class  of  voters  and  a  disre- 
gard of  the  provisions  of  the  law  by  the  electors  themselves. 
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Without  proceeding  to  review  at  greater  length  the  author- 
ities cited  by  counsel  on  both  sides  of  the  question,  we  con- 
clude that  the  mere  fact  that  the  paper  on  which  all  the 
ballots  used  in  one  election  district  was  of  a  color  other  than 
white,  where  the  ballots  were  not  only  printed  by  the  author- 
ities designated  by  law,  and  by  them  furnished  to  the  judges 
of  election,  but  were  furnished  by  the  judges  to  the  voters, 
and  were  the  only  ballots  furnished  to  or  used  by  any  voter 
at  that  voting  place,  is  not  sufficient  to  prevent  the  counting 
of  the  votes.  The  secrecy  of  the  ballot  has  been  in  no  wise 
impaired;  the  voters  themselves  have  manifested  no  dispo- 
sition to  disregard  the  law,  and  it  may  be  fairly  inferred  that 
the  use  of  the  colored  ballots  was  an  honest  mistake  on  the 
part  of  the  judges  of  the  election.  Had  a  part  of  the  ballots 
been  white  and  a  part  colored,  so  as  to  afford  some  grounds 
for  identification  of  the  votes  cast  by  the  individual  electors,  a 
different  question  would  be  presented.  We  reach  the  conclu- 
sion that  the  law  has  not  been  substantially  infringed,  be- 
cause we  are  unable  to  see  how  the  purposes  of  the  act  can 
have  been  impaired  in  any  degree  by  the  mistake  made  in 
using  the  colored  ballots.  By  this  decision  we  do  not  intend 
to  say  that  any  of  the  provisions  of  the  law  may  be  disre- 
garded, or  that  any  **•  officer  may  escape  liability  to  pun- 
ishment for  violating  any  of  its  provisions. 

The  first  part  of  the  motion  will  be  overruled,  and  the  last 
part  will  be  sustained. 

All  the  justices  concurred. 

Vauditt  of  Statdti  Depritino  One  Who  has  Bornb  Arms  Against 
THll  GoVERSMKNT  Of  THB  RiOHT  TO  VoTE:  See  Rison  V.  Farr,  24  Ark.  161; 
87  Am.  Dec.  32,  and  note  64.  A  state  oonatitation  may  require  an  oath  of 
loyalty  to  be  taken  as  a  couditioii  precedent  to  the  right  to  vote:  BUiir  ▼. 
RuLjfly,  41  Mo.  63;  97  Am.  Dec.  248,  and  monographic  note  thereto,  show- 
ing  the  power  of  the  state  to  impose  qaalifications  for  voters  and  office- 
holders. 

Ballots — VALiorrr  of  as  Affected  bt  Color  of  Paper.— If  tintetl 
paper  be  selected  by  the  secretary  of  state  and  famished  for  ballot  paper, 
ballots  printed  upon  it  are  lawful,  and  must  be  counted:  See  note  to  AlUm 
▼.  Olynn,  31  Am.  St.  Rep.  319. 

Marks  of  iDRNTirrcATioN  oif  Ballots. — What  abb  PBOBiBrrBD:  Se« 
t4aU  ▼.  Saacon,  30  Fla.  668;  32  Am.  8 1  Rep.  46,  and  Dot«. 
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First  Nat.  Bank  op  Cobleskill   v.    Hbllthb. 

(53  Kansab,  695.] 
f  ATM  BNT — Bdbdbh  ot  Proot. — In  an  action  to  recover  mortgaged  person- 
alty, where  isane  is  joined  on  the  question  as  to  whether  the  debt  f- 
enred  by  the  mortgage  has  been  paid,  the  burden  of  proof  is  npoa  tiia 
defendant. 

0.  A.  SpauldinQf  for  the  plaintiflf  in  error. 

N.  B.  McCormick  and  Frank  McKay,  for  the  defendanti 
in  error. 

•**  Johnston,  J.  This  was  an  action  to  recover  personal 
property  which  had  been  mortgaged  by  the  defendants  to 
secure  the  payment  of  a  promissory  note  executed  by  them 
for  the  sum  of  twelve  hundred  and  forty-five  dollars  and 
fieventy-five  cents.  The  plaintiff  (which  was  the  owner  of 
the  note)  claimed  that  there  was  a  balance  due  thereon  of 
about  three  hundred  and  fifty  dollars,  and  claimed  a  special 
ownership  and  right  of  possession  by  virtue  of  the  chattel 
mortgage  given  to  secure  the  payment  of  the  debt.  While 
the  answer  was  a  general  denial,  the  only  real  controversy 
between  the  parties  was  with  reference  to  the  payment  of 
the  debt.  The  record  shows  that  there  was  no  contentioa 
to  the  ownership  of  the  note,  or  that  the  property  had  been 
mortgaged  to  secure  the  payment  of  the  debt.  Neither  waa 
there  any  controversy  as  to  the  value  of  the  property,  or  that 
demand  for  the  same  had  been  made. 

The  evidence  in  the  case  was  directed  to  the  question  of 
payment,  and,  taking  the  testimony  of  the  defendants  with 
regard  to  the  credits  indorsed  and  the  payments  made,  there 
is  great  doubt  whether  the  whole  of  the  debt  in  question  was 
•®®  actually  paid.  While  the  amount  of  all  the  payments 
made  would  more  than  equal  the  amount  of  this  debt,  yet 
Hellyer  admits  that  a  portion  of  the  money  so  paid  was  to 
be  applied  to  other  indebtedness,  and  it  is  diflBcult  to  find 
from  the  evidence  that  a  sufficient  amount  was  paid  upon 
the  debt  in  question  to  discharge  the  same.  The  jury,  how- 
ever, found  that  the  debt  had  been  fully  paid,  and  gave  a 
verdict  in  favor  of  the  defendants.  In  the  trial  of  the  case 
the  court  called  their  attention  to  the  issue  of  indebtedness, 
and  then,  in  effect,  placed  the  burden  of  proof  upon  the 
plaintiff.  As  the  defendants  set  up  the  claim  of  payment, 
the  burden  rested  upon  them  to  prove  such  payment,  and 
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from  the  character  of  the  testimony  we  are  unable  to  say  that 
this  erroneous  ruling  was  not  prejudicial:  Guttermann  v. 
Sehroeder,  40  Kan.  507. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded  for  another  triaL 

All  the  justices  concurred. 

Plsa  of  Patmbnt  is  an  Affirhatitb  Difinbi,  and  mnst  be  snpported 
by  a  preponderauce  of  the  evidence:  Perot  v.  Cooper,  17  CoL  80;  31  Am.  8k- 
Bep.  258. 


MoLiNB  Plow  Company  v.  Eodqers. 

[63  KAM8A8,  743.] 

Salb — Optiob  to  Retake  Goods— Aitachment  Liew.— If  one  sells  goodg^ 
and  delivers  them,  at  prices  and  on  terms  of  payment  definitely  fixed 
by  the  contract,  bnt  retains  an  election  to  retake  all  goods  unsold  by 
bis  vendee  as  his  own,  such  vendor  is  not  the  owner  of  the  gooda- 
nntil  he  exercises  his  right  of  election,  and  creditors  who  attach  prior 
to  such  election  acquire  a  valid  lien. 

BLBOnoN  OF  Rbubdt— CoNOLDSiVEMSSS  OF.— An  election  of  a  remedy  once 
fairly  made  by  a  party  having  the  right  to  make  it  is  final  and 
irrevocable. 

■tjCTioN  OF  Remedy — CoNOLUsrvENKss  of — Sale. — If  the  owner  of  goods- 
delivers  them  to  an  agent  under  a  contract  authorizing  the  latter  to 
sell,  and  retain  all  the  proceeds  over  a  fixed  amount,  and  giving  the 
owner,  at  a  specified  time,  the  right  to  require  of  the  agent  payment  of 
the  price  fixed  for  all  goods  delivered,  and  such  agent  absconds,  and 
creditors  attach  the  goods  in  his  possession,  the  commencement  of  an 
action  against  the  agent  for  the  purchase  price,  by  the  owner  who  has 
a  knowledge  of  these  facts,  passes  the  title  to  the  agent.  The  owner 
thereby  treats  the  transactions  as  a  sale,  and  will  thereafter  be  estopped 
from  maintaining  an  action  to  recover  the  property  from  the  sheriff 
holding  it  under  the  writs  of  attachment. 

Replevin  hy  the  Moline  Plow  Company  to  recover  from 
the  sheriff  and  underaheriff  of  Ness  county  certain  agricul- 
tural implements,  which  had  been  attached  under  process 
issued  against  one  L.  H.  Underwood.  The  property  was 
obtained  from  the  plaintiff,  by  Underwood,  under  two  written 
contracts,  one  of  them  for  Knowlton  mowers  alone,  and  tlie 
other  for  implements,  consisting  of  plows,  cultivators,  harrows, 
corn-planters,  etc.  These  contracts  were  made  on  February 
27,  1887.  In  the  contract  as  to  the  mowers  Underwood  wa» 
appointed  agent  for  their  sale,  and  he  was  authorized  to  sell 
and  retain  all  the  proceeds  over  the  price  fixed  in  the  con- 
tract which  gave  plaintiff  the  right  at  the  close  of  the  seasou 
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to  require  payment  from  Underwood  of  the  price  fixed  for 
all  the  goods  delivered  to  him.  In  the  contract  as  to  the 
plows  and  other  implements  the  prices  and  terms  of  payment 
were  fixed,  the  plow  company  retaining  the  right  to  take  all 
the  property  unsold  by  Underwood  as  their  own.  Early  in 
May,  1887,  Underwood  absconded,  leaving  the  goods  in  con- 
troversy in  care  of  one  Grisson.  About  the  middle  of  May 
creditors  attached  the  goods.  After  such  attachments,  and 
which  were  known  to  plaintifl",  they  brought  suit  in  Dade 
county,  Missouri,  against  Underwood,  for  the  full  amount  of 
all  goods  delivered  to  him,  and  obtained  an  order  of  attach- 
ment, and  had  the  same  levied  on  certain  lands  in  that 
county.  Ten  days  after  the  commencement  of  the  suit  for 
the  purchase  price  the  plaintiff  commenced  this  action  of 
replevin  in  Ness  county.  The  theory  of  the  plaintiff  in  the 
attachment  suit  was  that  it  could  amend  its  petition  in  that 
suit  so  as  to  claim  only  the  property  not  recovered  in  the 
replevin  suit,  without  affecting  its  rights  in  the  latter  suit. 
The  plaintiff  did  amend  its  petition  in  the  Dade  county 
attachment  suit  so  as  to  leave  out  all  property  in  the  replevin 
suit,  and  asked  and  obtained  judgment  only  for  the  remain- 
der. When  these  suits  were  commenced  there  was  a  want  of 
definite  and  specific  knowledge  as  to  the  exact  amount  of 
unsold  goods.  There  was  a  verdict  for  the  defendants,  and 
the  plaintiff  appealed. 

Lewis  &  Fierce,  for  the  plaintiff  in  error. 

George  S.  Redd  and  Buehanf  Freeman  &  Porter^  for  the 
defendants  in  error. 

■'*•  Allen,  J.  While  various  questions  are  raised  by  the 
plaintiff  in  error  on  the  rulings  of  the  court  as  to  the  admis- 
sion of  evidence  and  on  the  instructions,  it  is  only  necessary 
to  consider  whether  the  plaintiff  is  entitled  to  recover  on  the 
conceded  facts  of  the  case.  In  the  brief  for  the  plaintiff  in 
error  two.  questions  are  asked:  1.  Did  the  written  contracts 
under  which  Underwood  obtained  the  property  constitute  a 
sale  from  plaintiff  to  him?  2.  If  not,  did  the  act  of  the  plain- 
tiff in  bringing  the  attachment  suit  in  Dade  county,  Missouri, 
have  the  effect  to  pass  title  to  him?  These  questions  will  be 
considered  in  their  order. 

1.  As  to  the  Knowlton  mowers,  we  think  the  contract  was 
one  of  agency,  under  which  the  title  to  the  mowers  remained 
in  the  plaintiff  until  it  elected  to  treat  the  transaction  as  a 
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Bale  to  Underwood.  As  to  the  contract  under  which  the 
plows  and  other  implements  were  shipped  to  Underwood,  we 
think  it  a  contract  of  sale  which  passed  to  Underwood  a  title 
to  the  property  in  the  first  instance,  subject  only  to  be  de- 
feated by  the  actual  exercise  of  the  election  of  the  plaintiff  to 
retake  the  unsold  property  as  its  own,  instead  of  notes  of  the 
plaintiff,  as  provided  in  the  contract.  This  contract  is,  first, 
an  order  from  Underwood  to  the  plaintiff  for  the  goods,  to  be 
paid  for  in  installments,  and  upon  terms  stated  in  the  order. 
This  alone,  if  accepted  by  the  plaintiff,  would  be  a  simple 
sale  on  credit.  The  only  language  in  the  contract  under 
which  the  plaintiff  can  claim  title  is  as  follows:  "All  goods 
remaining  unsold  at  the  end  of  season  to  be  settled  for  by 
■'*'  said  Underwood's  individual  notes,  due  October  1,  1888, 
secured  (if  the  Moline  Plow  Company  so  direct)  by  farmers* 
notes,  or  said  unsold  goods  to  be  stored,  free  of  charge,  as  the 
Moline  Plow  Company's  property.  Either  settlement,  as 
above,  to  be  wholly  optional  with  the  Moline  Plow  Com- 
pany." Until  the  Moline  Plow  Company  exercised  its  option 
to  recover  the  goods  as  its  own  property  we  think  the  title 
was  in  Underwood.  There  is  no  pretense  that  this  option 
was  exercised  prior  to  the  attachment  of  the  goods  by  the 
defendant,  and  the  levy  on  them  as  the  property  of  Under- 
wood was  therefore  valid. 

2.  As  the  title  to  the  Knowlton  mowers  remained  in  the 
plaintiff  until  it  by  some  subsequent  act  treated  them  as  sold 
to  Underwood,  it  becomes  necessary  to  consider  the  effect  of 
the  attachment  suit  in  Dade  county,  Missouri.  It  is  not  con- 
tended by  the  plaintiff  that  it  could  pursue  both  remedies — 
one  for  the  recovery  of  the  specific  property,  and  the  other  for 
the  price,  at  the  same  time;  but  the  claim  is,  that  inasmuch 
as  the  plaintiff  was  in  ignorance  as  to  the  exact  facts  with 
reference  as  to  what  had  been  done  with  the  mowers,  it  might 
commence  an  action  for  the  purchase  price  of  all  of  the  prop- 
erty which  had  been  shipped  to  Underwood,  and  thereafter 
amend  its  petition  so  as  to  leave  out  all  property  that  might 
be  reclaimed,  the  mere  bringing  of  a  suit  for  the  purcliase 
price  did  not  operate  as  a  complete  and  final  election,  if  the 
plaintiff  at  the  time  intended  to  recover  all  of  the  property  it 
could,  and  then  obtain  a  judgment  in  the  action  only  for  tl^e 
balance. 

The  plaintiff  claims  that  it  acted  without  definite  knowl- 
edge as  to  the  facts,  and  therefore  is  not  bound  by  its  apnar- 
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ent  election  to  sue  for  the  value  of  the  goods.  It  may  be 
conceded  that,  if  the  plaintiflf  had  been  induced  to  bring  the 
attachment  suit  by  false  information  from  Underwood,  or  the 
attaching  creditors,  as  to  what  had  become  of  the  mowers,  on 
discovery  of  the  actual  facts  it  might  recover  the  specific 
property,  and  that  an  election  induced  by  fraud  would  not  be 
binding.  This  proposition  finds  support  in  these  cases:  Hayt^ 
*'**  v.  Midas,  104  N.  Y.  602;  Equitable  etc.  Foundry  Co.  v. 
Hersee,  103  N.  Y.  25;  Kraus  v.  Thompson,  30  Minn.  64;  44 
Am.  Rep.  182.  But,  under  the  plaintiff's  own  showing,  can 
it  be  said  that  the  attachment  suit  was  brought  in  ignorance 
of  the  facts?  It  appears  from  the  testimony  of  T.  B.  Gorton^ 
plaintiff's  manager,  that  he  learned  that  Underwood  had 
placed  a  chattel  mortgage  on  his  property  and  absconded^ 
and  that  he  at  once  sent  E.  W.  Daily  to  Ness  City  to  look 
after  the  company's  interest,  to  get  security  for  what  was  ow- 
ing the  company,  and  to  make  disposition  of  the  goods  re- 
maining on  hand;  that  Gorton  then  went  to  Dade  county^ 
Missouri,  and  commenced  the  attachment  suit  without  hav- 
ing accurate  information  as  to  the  goods  that  had  been  sold 
by  Underwood.  The  company  thus  had  representatives  at 
both  places.  It  seems  to  have  been  plaintiff's  purpose  to 
pursue  both  remedies,  knowing  that  it  had  both.  Its  only 
lack  of  knowledge  as  to  the  facts  was  want  of  definite  and 
specific  knowledge  as  to  the  exact  amount  of  unsold  goods. 

It  does  not  appear  from  the  evidence  that  the  plaintiff's 
agent,  Daily,  who  went  to  Ness  City,  was  not  already  in  pos- 
session of  accurate  information  as  to  the  condition  of  the 
property  there  before  the  attachment  suit  was  commenced. 
Daily  was  sent  to  Ness  county  to  replevy  the  goods  on  hand. 
These  instructions  were  given  after  Gorton  knew  that  they 
had  been  attached,  and  before  the  attachment  suit  was  com- 
menced in  Dade  county.  At  the  time  the  attachment  suit 
in  Dade  county  was  commenced  Gorton  counseled  with  hi& 
attorneys  as  to  the  effect  of  bringing  the  replevin  suit  and 
the  attachment  suit  at  the  same  time,  and  the  attachment 
suit  was  brought  under  the  advice  of  counsel  that  both  suit» 
could  be  brought,  and  that  plaintiff  could  afterward  amend 
its  petition  in  the  attachment  suit  so  as  to  claim  only  for  the 
goods  not  recovered  in  the  replevin  action,  without  affecting 
its  rights  in  the  latter  suit. 

In  view  of  all  these  facts  shown  by  the  plaintiff's  own  tes- 
timonj  it  cannot  be  held  that  the  plaintiff  acted  in  ignorance 
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of  its  rights.  That  the  two  remedies  are  inconsistent  is  **• 
clear.  The  plaintiff  had  no  right  to  recover  from  Underwood 
the  purchase  price  of  goods  which  it  had  not  sold  to  him,  but 
elected  to  still  retain.  Unless  the  title  had  passed  to  Under- 
wood it  had  no  claim  on  him  for  the  value.  If  the  title  had 
passed,  it  had  no  right  to  the  goods.  We  think,  under  this 
contract,  after  Underwood  had  absconded,  the  plaintiff  had 
the  right  to  treat  the  season  as  closed,  and  the  goods  as  sold 
to  Underwood;  that,  in  order  to  maintain  an  action  for  the 
price,  it  was  not  necessary  that  the  plaintiff  should  wait  until 
the  expiration  of  the  ordinary  season  for  the  sale  of  agricul- 
tural implements,  nor  that  Underwood  should  have  actually 
given  or  refused  to  give  his  notes  in  accordance  with  the  con- 
tract, but  that  his  acts  were  sufficient  to  authorize  the  plain- 
tiff to  treat  the  goods  as  sold  to  him,  and  bring  an  action  for 
the  purchase  price.  Having  made  its  election  with  a  knowl- 
edge at  least  of  the  more  important  facts  affecting  its  rights, 
the  plaintiff  may  not  thereafter  abandon  its  first  election  and 
choose  the  opposite  remedy.  An  election,  once  fairly  made 
by  a  party  having  the  right  to  make  it,  is  final  and  conclu- 
sive: Fowler  v.  Bowery  Savings  Bank,  113  N.  Y.  450;  10  Am. 
St.  Rep.  479;  Bailey  v.  Hervey,  135  Mass.  172;  Crompton  v. 
Beach,  62  Conn.  25;  36  Am.  St.  Rep.  323;  Gray  v.  St.  John, 
35  111.  222;  Nield  v.  Burton,  49  Mich.  53.  The  subsequent 
amendment  of  the  pleadings,  and  the  fact  that  the  plaintiff 
took  judgment  only  for  the  goods  actually  sold  by  Underwood, 
under  the  authorities,  cannot  affect  the  rights  of  the  parties 
in  this  case. 

We  think  there  was  no  substantial  error  in  the  ruling  of 
the  court  on  the  admission  of  testimony,  and  that  the  instruc- 
tions are  quite  as  favorable  to  the  plaintiff  as  the  law  will 
warrant.  We  do  not  see  that  the  plaintiff  could  have  been 
prejudiced  by  the  instruction  that  a  demand  was  necessary. 
The  proof  showed,  without  contradiction,  that  a  demand  was 
in  fact  made.  None  of  these  matters  are  important,  in  the 
view  we  take  of  the  case,  for,  under  the  facts  disclosed,  the 
plaintiff  cannot  recover.     The  judgment  is  therefore  aQirnied. 

All  the  justices  concurred. 

Blkotioii  or  RiMZDiRa. — Estoppkl:  See  Johnton'Brinhmnn  Com.  Co.  w. 
Otntral  Bank,  lltf  Mo.  658;  36  Am.  St.  Rep.  615,  and  note. 

ELBcrriON  or  Kbmkut — VVhkn  Irrkvocablb.— If  one  has  a  choice  between 
two  iucoDsisteut  right*  or  remedies,  and  deliberately  niakei  his  choice,  such 
•lection  becomes  conclusive  upon  bim,  and  precludes  bim  from  subs*. 
AM.  W.  yiur..  Vou  XLIL  -U 
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qnently  pnrsufng  the  other  right  or  remedy:  See  note  to  Johnson- Brint- 
man  Com.  Oo.  v.  Central  Bank,  38  Am,  St.  Rep.  626.  For  monographic  not« 
«Mi,  where  election  to  prosecute  one  remedy  bars  resort  to  another,  ae* 
Thomas  v.  Joslin,  1  Am.  St.  Rep.  626-629. 

Election  of  Remedy.— Action  to  Sub  job  Dkliveby  ok  Goods  Prs- 
CLDDEs  an  action  for  their  purchase  price:  See  the  note  to  Fmoler  v.  Bowery 
Savings  Bank,  10  Am.  St.  Rep.  490,  showing  when  the  parsuit  of  one  rem- 
edy is  an  irrevocable  election  not  to  pursue  another. 

Sale — Option  to  Return  Goods  Purchased.— Titlb  Passe.<),  When: 
See  Foley  v.  Felraih,  98  Ala.  176;  39  Am.  St.  Rep.  39;  note  to  Johnson' 
Brinkman  Com.  Co.  v.  Central  Bank,  38  Am.  St.  Rep.  626.  Transactioa 
constitutes  a  sale  at  the  election  of  the  customer,  when:  See  People  r. 
Cannon,  139  N.  Y.  32;  36  Am.  St.  Rep.  668. 

Prioritt  of  Attachment  Lien  Over  Sale  Pkevtously  Negotiated, 
but  not  consummated  until  after  levy:  Young  v.  South  Tredegar  Iron  Co., 
85  Tenn.  189;  4  Am.  St.  Bep.  752. 
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[53  EAM8A8,  767.] 

JcBY  Trial — ^Dischargb  of  Jury. — While  the  discharge  of  a  jury  befors 
the  completion  of  a  trial,  without  the  consent  of  the  accused,  aud  with* 
out  sufScient  reason,  ordinarily  bars  a  further  trial,  yet  if,  after  the 
commencement  of  a  trial,  the  question  as  to  the  necessity  of  discharg. 
ing  one  of  the  jurors  on  account  of  sickness  was  heard  aud  deter- 
mined by  judicial  methods,  and  a  finding  made  that  a  discharge  was 
absolutely  necessary,  the  appellate  court  cannot  say,  in  the  absence  of 
the  evidence,  upon  which  the  discharge  was  granted,  that  there  was 
not  good  cause  for  it,  or  that  it  should  operate  as  an  acquittal. 

Information — Indorsement  of  Names  of  Witnesses. — The  court  does 
not  abuse  its  discretion  by  allowing  the  prosecution  to  indorse,  even 
upon  the  day  of  trial,  the  names  of  material  witnesses  for  the  state, 
where  it  appears  that  the  attention  of  the  defendant  and  of  his  attor- 
neys had  previously  been  called  to  these  witnesses,  and  that  inquiry 
had  been  made  of  them  as  to  what  their  testimony  would  be. 

Juror — Disqualification. — A  juror  is  not  shown  to  be  disqualified  from 
the  fact  that  he  did  not  pay  any  personal  taxes  for  the  preceding  year 
where  it  does  not  appear  that  he  was  not  upon  the  personal  property 
assessment-roll,  or  that  he  did  not  own  and  pay  taxes  on  real  estate. 

Homicide — Dying  Declarations. — A  dying  declaration  uttered  under  a 
sense  of  impending  dissolution  is  admissible  in  evidence,  although  death 
did  not  immediately  ensue,  and  a  hope  of  recovery  was  subsequently 
entertained. 

Homicide — Motive. — On  a  trial  for  murder,  where  the  theory  of  the  pros- 
ecution is  that  the  crime  was  committed  because  of  defendant's  pas- 
sion for  the  wife  of  the  deceased,  and  of  criminal  intimacy  which 
existed  between  them,  and  of  which  deceased  had  knowledge,  evidence 
as  to  such  criminal  intimacy  is  admissible,  not  only  to  prove  a  motive 
for  the  killing,  but  to  show  the  degree  or  grade  of  the  crime. 
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Cbiminal  Law — Evidknck — Another  Offensk. — ^Testimony  tending  to 
show  the  commission  of  another  oflFense  than  the  one  charged  is  not,  u 
a  general  rule,  admissible;  but,  where  such  offense  is  intimately  con- 
nected with  the  one  charged,  important  proof  to  establish  the  latter 
cannot  be  excluded  because  it  may  tend  to  prove  the  former. 

Homicide — Evidence. — On  a  trial  for  murder  any  thing  that  will  throw 
light  on  the  homicide,  and  every  thing  that  might  have  influenced  the 
mind  of  the  defendant,  may  be  shown  in  evidence. 

Homicide — Evidence  as  to  Conduct  of  Deceased — Res  Gestae. — It  is  error 
on  a  trial  for  murder  to  admit  testimony  as  to  the  manner  and  con- 
duct of  the  deceased  on  the  day  previous  to  the  killing,  which  were 
not  known  to  the  defendant,  which  were  not  connected  with  the  homi- 
cide, and  which  could  not,  therefore,  have  influenced  the  defendant 
in  the  commission  of  the  crime.     They  are  not  a  part  of  the  res  gestce. 

SsooNDARY  Evidence  of  the  contents  of  a  letter  or  paper  is  not  admissi- 
ble where  the  letter  or  paper  itself  is  not  produced,  and  its  nonpro- 
dnction  is  not  accounted  for. 

Homicide — Evidence — Letter  or  Paper. — It  is  error  on  a  trial  for  mur- 
der to  admit  in  evidence  the  contents  of  a  letter  or  paper  which  is 
prejudicial  to  defendant,  and  about  which  statements  have  been  made 
and  introduced  in  evidence,  where  such  statements  were  not  made  in 
defendant's  presence,  and  where  the  letter  or  paper  itself  is  wholly 
incompetent. 

Homicide — Defendant  as  Witness — Cross-examination  of. — On  a  trial 
for  murder  it  is  not  permissible  to  cross-examine  the  defendant,  as  a 
witness,  about  his  conduct  fifteen  years  before  the  homicide,  merely 
for  the  purpose  of  proving  a  previous  act  of  adultery  having  no  connec- 
tion with  the  crime  charged. 

Homicide— DriNO  Declarations. — Whether  a  dying  declaration  was  made 
under  a  sense  of  impending  death,  and  the  admissibility  of  the  same, 
are  matters  exclusively  for  the  consideration  of  the  court,  and  which 
it  must  decide  as  preliminary  questions. 

Homicide— Dtino  Declarations. — After  a  dying  declaration  has  been 
admitted  in  evidence  its  credibility  is  entirely  within  the  province  of 
the  jury,  who  are  at  liberty  to  weigh  all  the  circumstances  under  which 
it  was  made,  including  those  already  proved  to  the  judge,  in  determin- 
ing the  preliminary  question  of  admissibility,  and  to  give  the  testimony 
only  such  credit  as,  npon  the  whole,  they  may  think  it  deserves. 

Criminal  Law — Self-defknss.— A  party  who  is  unlawfully  attacked  by 
another  may  stand  his  ground,  and  use  such  force  as  reasonably  appears 
necessary  to  repel  the  attack  and  protect  himself.  He  is  also  justified 
in  acting  upon  the  facts  as  they  appear  to  him,  and  i«  not  to  be  judged 
by  the  facts  as  they  are. 

Homicide— I NSTRDcnoNH. — The  defendant  having  been  convicted  of  mur- 
der in  the  second  degree  it  is  immaterial  that  the  court  failed  to  sub- 
mit an  iustructioQ  upon  manslaughter  in  the  second  degree. 

Dependant  waa  convicted  of  murder  in  the  second  degree, 
and  appealed. 

Isaac  0,  Reed,  CharUt  J.  Feckhamf  and  EUioU  &  Woode, 
Cor  the  appellauU 
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John  T.  Little,  attorney  general,  0.  J.  Garver^  county  attor^ 
ney,  and  W.  H.  Schwinn,  for  the  state. 

''*•  Johnston,  J.  Isaac  G.  Reed  was  charged,  in  an  in- 
formation filed  in  the  district  court  of  Sumner  county,  with 
shooting  and  killing  Isaac  Hopper,  in  Sumner  county,  in 
such  a  manner  and  with  such  an  intent  as  to  constitute  mur- 
der in  the  first  degree.  The  information  was  filed  on  August 
31,  1892,  and  on  October  10,  1892,  upon  application  of  the 
defendant,  a  change  of  venue  was  granted,  and  the  cause 
transferred  to  the  district  court  of  Cowley  county  for  trial. 
The  trial  was  begun  in  the  latter  court  on  January  10,  1893» 
and,  after  the  impaneling  of  the  jury,  the  production  of  the 
evidence  for  the  state  and  for  the  defendant,  the  charging  of 
the  jury,  after  the  opening  argument  in  behalf  of  the  state, 
and  the  argument  in  favor  of  the  defendant,  and  before  the 
closing  argument  for  the  state  had  been  completed,  on  Janu- 
ary 20th,  one  of  the  jurors  became  sick,  and  was  unable  ta 
attend  at  the  trial.  The  cause  was  continued  from  time  ta 
time  for  five  days,  and  on  January  26th,  after  an  examina- 
tion, and  without  the  consent  of  the  defendant,  the  court 
determined  that  it  was  impossible  for  that  jury  to  conclude 
the  trial,  and  thereupon  it  discharged  the  jury.  At  the  next 
term  of  the  court  the  plea  of  former  jeopardy  was  interposed,, 
and  attached  to  it  was  the  evidence  taken  by  the  court  when 
the  first  jury  was  discharged;  but  the  court  sustained  a  de- 
murrer, and  ruled  that  the  discharge  of  the  jury,  having  been 
made  necessary  by  the  sickness  of  a  juror,  did  not  operate  as 
a  bar  to  a  further  trial.  The  trial  then  proceeded,  and  the 
defendant  was  convicted  of  murder  in  the  second  degree,. 
from  which  conviction  he  appeals  to  this  court,  alleging  nu- 
merous grounds  of  error.  We  will  only  notice  those  which 
seem  to  be  material,  or  require  attention  at  this  time. 

"•  The  first  contention  is,  that  the  discharge  of  the  jur3r 
first  impaneled  is  equivalent  to  a  verdict  of  acquittal.  It  is- 
true  that  the  jeopardy  of  the  defendant  began  when  the  jury 
were  impaneled  and  sworn,  and  the  reception  of  evidence  was^ 
commenced,  and  it  is  also  true  that  the  discharge  of  the  jury 
without  the  consent  of  the  defendant,  and  without  sufficient 
reason,  will,  ordinarily,  bar  a  further  trial.  The  statute  pre- 
scribes the  grounds  which  will  warrant  the  court  in  discharg- 
ing a  jury  before  the  completion  of  a  trial.  It  reads  as  follows: 
*'The  jury  may  be  discharged  by  the  court  on  account  of  the 
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€icknes8  of  a  juror,  or  other  accident  or  calamity  requiring 
their  discharge,  or  by  consent  of  both  parties,  or  after  they 
have  been  kept  together  until  it  satisfactorily  appears  that 
there  is  no  probability  of  their  agreeing":  Civ.  Code,  sec. 
281.     See,  also,  Crim.  Code,  sec.  208. 

In  this  case  the  sickness  of  a  juror  was  the  cause  for  dis- 
charge, and  whether  that  sickness  was  of  such  a  character  as 
to  make  a  discharge  absolutely  necessary  was  the  subject  of 
inquiry  and  decision  by  the  court.  A  court  cannot  arbitra- 
rily determine  such  a  question,  but  tlie  incapacity  of  the 
juror  and  the  necessity  for  discharge  are  to  be  heard  and 
determined  by  judicial  methods:  State  v.  Sinith,  44  Kan.  75; 
21  Am.  St.  Rep.  266.  That  course  was  pursued  in  the  present 
case,  and  the  finding  made  by  the  court  that  such  a  necessity 
existed  was  based  on  the  testimony  of  a  physician  and  other 
evidence,  some  of  which  is  not  preserved.  In  the  absence  of 
that  evidence  we  cannot  say  that  there  was  not  good  cause 
for  tlie  discharge.  From  what  appears  we  think  that  the 
court  did  not  act  capriciously,  nor  without  a  due  regard  for 
the  rights  of  the  defendant.  After  the  illness  of  the  juror 
was  reported  the  court  postponed  the  trial  from  day  to  day, 
in  the  expectation  that  the  juror  would  recover  sufficiently  to 
complete  the  trial.  Several  inquiries  were  made  as  to  his 
condition  and  the  prospect  of  recovery.  At  the  end  of  five 
days  he  was  still  seriously  sick,  and  his  recovery  was  a  mat- 
ter of  great  uncertainty.  It  is  said  that  the  near  approach  of 
the  end  of  the  term  influenced  "*  the  court,  to  some  extent, 
in  reaching  the  conclusion  which  it  did.  Of  itself,  this  might 
not  be  sufficient  to  justify  a  discharge,  but  as  the  real  inquiry 
was  whether  the  sickness  of  the  juror  required  the  jury  to  be 
■discharged,  the  finding  of  the  court  made  upon  this  inquiry 
is  necessarily  binding  upon  us.  As  the  testimony  taken  at 
the  time  of  the  discharge  was  made  a  part  of  the  plea,  and  a 
demurrer  thereto  sustained,  the  question  raised  upon  the  reply 
to  the  plea  is  not  deemed  material. 

Upon  leave  of  the  court,  obtained  without  notice  to  the 
•defendant,  the  state  was  permitted,  at  the  time  of  the  trial, 
to  indorse  upon  the  information  the  names  of  eight  witnesses 
who  gave  material  testimony  in  the  case.  This  indorsement 
was  made  just  before  the  trial,  on  April  5th,  and  it  is  con- 
tended that,  as  the  testimony  given  by  these  witnesses  was 
important,  the  action  of  the  court  in  permitting  the  indorse- 
uient  was  an  abuw  of  discretion,  which  resulted  in  prejudio- 
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ing  the  rights  of  the  defendant.  It  appears  that  on  the  third 
day  of  February  a  motion  was  made  to  indorse  the  names  of 
the  new  witnesses,  which  motion  was  sustained  by  the  court. 
Afterward  the  names  of  these  witnesses  so  indorsed  were 
stricken  from  the  information,  and  it  was  said  that  it  wa» 
done  upon  the  ground  that  the  order  for  indorsing  the  names 
of  witnesses  was  made  in  the  absence  of  the  defendant.  It 
thus  appears  that  the  attention  of  the  defendant  and  his 
attorneys  was  called  to  these  witnesses,  and,  further,  that 
inquiry  had  been  made  of  them  as  to  what  their  testimony 
would  be.  Under  the  circumstances  it  cannot  be  said  that 
the  court  exercised  its  discretion  without  due  regard  for  the 
rights  of  the  defendant,  or  that  he  was  prejudiced  by  the 
ruling. 

Three  jurors  were  challenged  on  the  ground  that  they  did 
not  possess  the  requisite  qualifications  of  jurors.  The  objec- 
tion urged  is,  that  their  names  did  not  appear  on  the  tax- 
rolls  of  the  county,  and  hence  that  they  should  have  been 
excluded  from  the  panel,  upon  the  objection  of  the  defendant. 
The  showing  made  upon  this  point  is  not  satisfactory.  While 
it  "*  appeared  that  these  jurors  did  not  pay  any  personal 
taxes  for  the  preceding  year,  it  was  not  shown  that  they  did 
not  pay  taxes  on  real  estate,  nor  that  their  names  did  not 
appear  on  the  assessment-rolls  of  their  respective  townships. 
It  appears  that  two  of  them  were  listed  for  personal  taxes^ 
but  that  the  value  of  the  personal  property  which  each  had 
for  taxation  did  not  equal  the  exemption  allowed  to  him;, 
and  in  the  case  of  the  third,  he  stated  that  he  had  made  a 
return  for  a  stock  company  as  its  manager  and  agent,  but 
that  he  had  not  been  assessed  for  personal  taxes.  Whether 
he  was  upon  the  tax-roll  is  not  shown.  No  inquiry  was  made 
as  to  whether  they  had  real  estate  listed  in  their  names  in 
the  respective  townships  in  which  they  lived,  and  nothing  to 
show  that  they  did  not  pay  taxes  on  real  estate  for  the  pre- 
ceding year.  The  statute  provides  for  listing  both  personal 
and  real  estate  in  the  name  of  the  owner:  Gen.  Stats,  of 
1889,  pars.  6889,  6911.  It  is  further  provided,  that  in  mak- 
ing a  list  of  persons  to  serve  as  jurors,  the  jury  commissioners 
shall  select  from  those  assessed  on  the  assessment-rolls  of 
the  several  townships  and  cities  of  the  preceding  year:  Gen. 
Stats,  of  1889,  pars.  3567,  3601.  The  evident  purpose  is  to 
obtain  the  service  of  jurors  who  are  substantial  citizens  and 
owners  of  property,  and  the  assessment-H^ls  referred  to  ia 
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the  jury  law  are  evidently  those  made  in  the  listing  of  both 
real  and  personal  property.  As  it  does  not  appear  that  they 
were  not  upon  the  personal  property  assessment-rolls,  nor 
that  they  did  not  own  and  pay  taxes  on  real  estate,  this 
objection  must  be  overruled:  State  v.  Commissioners  of  Rawlins 
County,  44  Kan.  528.  Other  objections  were  made  with  refer- 
ence to  the  jury,  but  an  examination  discloses  that  they  are 
not  material. 

The  next  complaint  relates  to  the  ruling  of  the  court  in 
admitting  what  was  received  as  the  dying  declaration  of  the 
deceased.  Hopper  was  shot  by  Reed  about  5  o'clock  on  the 
evening  of  May  21,  1892,  and  soon  afterward  was  carried  to 
his  home,  where  an  examination  of  his  wound  was  made  by 
physicians  and  surgeons,  who  informed  him  that  his  injury 
''''  was  fatal,  and  admonished  him  that  if  he  had  any  busi- 
ness matters  which  required  attention  he  should  attend  to 
them,  as  he  could  not  live  long.  He  repeatedly  expressed 
the  opinion  that  he  was  about  to  die.  A  minister  of  the 
gospel  was  called  in.  He  requested  a  neighbor  to  act  as 
guardian  for  his  children,  gave  information  about  insurance 
on  his  life,  and  directed  how  it  and  his  property  should  be 
applied.  He  suffered  intense  pain,  and  at  times  cried  out, 
*'I  am  dying  now."  A  stenographer  was  sent  for,  and  a 
dying  statement  as  to  the  shooting,  and  the  cause  of  it,  was 
taken  down,  which  was  afterward  introduced  in  evidence. 
Borne  time  after  the  statement  was  given  he  rallied  some, 
and  used  language  which  indicated  that  he  was  then  not 
without  hope  of  recovery;  but  soon  afterward  he  expired. 
It  is  claimed  that,  under  the  circumstances,  the  statement 
should  not  have  been  received  in  evidence.  It  is  clear  that 
the  statement  was  made  in  the  belief  of  impending  death, 
and  the  fact  that  there  was  an  interval  of  several  hours 
between  the  time  the  statement  was  made  and  his  death 
does  not  make  it  inadmissible.  Nor  will  the  fact  that, 
at  times  after  the  statement  was  made,  he  entertained  or 
expressed  a  hope  that  he  might  get  well,  render  his  declara- 
tions incompetent.  The  controlling  question  is,  whether  the 
declarations  were  uttered  under  a  sense  of  impending  disso- 
lution, and  the  fact  that  death  did  not  immediately  ensue,  or 
that  a  hope  of  recovery  was  subequently  entertained,  will 
not  affect  their  admissibility:  6  Am.  &  Eng.  Ency.  of  Law, 
117. 

The  admission  of  testimony  showing  the  relations  existing 
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between  the  defendant  and  the  wife  of  the  deceased,  and 
which  tended  to  show  a  criminal  intimacy  between  them,  is 
assigned  as  error.  The  defendant  admits  that  proof  of  a 
criminal  intimacy  between  the  defendant  and  the  wife  of  the 
deceased  is  admissible  to  show  the  existence  of  a  motive  for 
tlie  killing,  at  least  in  cases  where  the  killing  has  to  be  estab- 
lished by  circumstantial  evidence;  and  he  insists  that,  as  the 
killing  was  admitted,  the  motive  of  the  defendant  could  be 
*''*  shown  in  a  general  way,  but  that  a  detailed  inquiry 
would  create  new  issues,  and  tend  to  divert  the  minds  of  the 
jury  from  the  consideration  of  the  principal  issue;  the  theory 
of  the  prosecution  being  that  the  homicide  was  committed  by 
the  defendant  because  of  the  passion  which  he  entertained 
for  the  wife  of  the  deceased,  of  which  the  deceased  had  knowl- 
edge, and  that,  as  he  stood  in  the  way  of  defendant  carrying 
out  his  desires  and  purposes,  testimony  of  the  relations  which 
existed  between  them  was  competent  upon  the  question  of 
motive.  Counsel  for  the  state  say  that  it  has  been  "  univer- 
sally conceded,  since  David  wrote  to  Joab,  '  Set  ye  Uriah  in 
the  forefront  of  the  hottest  battle,  and  retire  ye  from  him, 
that  he  may  be  smitten  and  die,'  and  the  man  who  covets  his 
neighbor's  wife  has  a  motive  for  desiring  the  death  of  his 
neighbor,"  The  evidence  is  not  only  competent  as  tending 
to  show  the  motive  which  induced  the  crime,  but  it  is  impor- 
tant also  in  determining  the  degree  or  grade  of  the  crime 
that  has  been  committed.  As  a  general  rule  testimony  tend- 
ing to  show  the  commission  of  another  offense  than  the  one 
charged  is  not  admissible;  but,  where  such  offense  is  inti- 
mately connected  with  the  one  charged,  important  proof  to 
establish  the  latter  cannot  be  excluded  because  it  may  tend 
to  prove  that  the  defendant  is  guilty  of  another  offense:  State 
V.  Folwell,  14  Kan.  105. 

There  may  be  some  cause  for  complaint  at  the  very  ex- 
tended inquiry  that  was  made  as  to  the  relations  between 
the  defendant  and  Mrs.  Hopper.  A  detailed  inquiry  was 
made,  and  a  large  volume  of  testimony  was  taken.  It  may 
be  said,  however,  that  this  was  due,  to  a  large  extent,  to  the 
fact  that  an  undue  intimacy  between  these  parties  was  de- 
nied by  the  defendant.  The  testimony  of  the  illicit  relation, 
however,  if  it  existed,  was  receivable  in  evidence  as  tending 
to  show  the  motive  of  the  defendant  in  killing  the  deceased: 
Johnson  ?.  State,  24  Fla.  162;  Fierson  v.  People,  79  N.  Y.  424; 
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55  Am.  Rep.  524;  '"  Commonwealth  v.  Merriam,  14  Pick. 
518;  25  Am.  Dec.  420;  State  v.  Lawlor,  28  Minn.  216;  State 
V.  Hinkle,  6  Iowa,  380;  9  Am.  &  Eng.  Ency.  of  Law,  714;  16 
Am.  &  Eng.  Ency.  of  Law,  936. 

A  more  serious  objection  is  made  to  interviews  and  con- 
Tersations  held  with  the  deceased  sonje  time  prior  to  the 
shooting,  when  the  defendant  was  not  present,  and  of  which 
he  had  no  knowledge.  A  witness  was  permitted  to  detail  at 
length  a  meeting  between  himself  and  Hopper  on  the  day 
before  the  shooting,  the  taking  of  a  long  drive  with  the  de- 
ceased, during  which  he  related  to  witness  his  troubles  at 
Wellington,  and  his  plans  for  leaving  that  place  and  going 
to  Missouri.  He  was  allowed  to  testify  what  the  mood 
and  manner  of  the  deceased  were  on  that  day,  and  to 
relate  the  reason  given  by  the  deceased  for  leaving  Well- 
ington. The  reason  stated  was  the  interference  in  his  family, 
and  the  trouble  made  by  the  defendant.  Another  witness, 
over  objection,  related  that  he  had  met  the  deceased  on 
the  next  day,  and  had  a  conversation  with  him  in  the 
absence  of  the  defendant,  in  which  the  deceased  informed 
him,  among  other  things,  that  he  had  determined  to  go 
to  Missouri,  and  the  reason  given  was,  "that  if  he  could 
get  his  wife  away  from  where  Judge  Reed  was  they  could 
get  along  all  right  together."  The  acts  and  conduct  of  the 
the  deceased  previous  to  the  fatal  encounter  which  formed 
a  part  of  the  res  gestae,  or  which  tended  to  throw  light  upon 
the  question  of  motive  or  malice  might  be  admitted  in 
evidence;  but  the  acts  or  conduct  of  the  decased  which  are 
not  a  part  of  the  res  gestae,  and  which  could  not  have  influenced 
the  defendant  in  the  commission  of  the  homicide,  cannot  be 
ehown.  The  manner  and  conduct  of  the  deceased  on  the  day 
previous  to  the  killing  were  not  known  to  the  defendant,  and 
were  not  connected  with  the  homicide,  and  therefore  the  de- 
fendant could  not  be  affected  thereby.  Any  thing  that  would 
throw  light  on  the  homicide,  and  every  thing  that  would 
operate  on  the  mind  of  the  defendant,  fan  be  shown;  but 
evidence  of  the  acts  or  manner  of  the  deceased  which  never 
came  to  the  knowledge  of  the  defendant  could  not  be  proved. 

"•  There  was  introducrd  in  evidence  a  paper,  identified 
by  Mrs.  Hopper,  in  whicli  the  deceased  declared  that  he  be- 
lieved his  wife  lo  1  e  a  woman  of  honor,  integrity,  and  high 
moral  character,  t.nd  li  at  any  accusations   to   the  contrary 
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were  false.  To  meet  the  introduction  of  this  evidence  by  the 
defendant,  the  state  was  permitted  to  offer  a  witness,  who  re- 
lated an  occurrence  between  himself  and  the  deceased,  on 
May  Ist,  the  day  upon  which  the  other  paper  was  executed,  in 
which  the  deceased  presented  to  him  a  paper,  which  he  said 
was  prepared  by  Mrs.  Hopper.  He  then  gave  a  conversation 
between  the  deceased  and  himself  with  reference  to  the  paper 
and  its  contents.  After  reading  it  over,  the  witness  told  the 
deceased  that  he  would  be  a  fool  to  sign  it;  that  the  paper 
was  not  prepared  by  Mrs.  Hopper,  but  was  prepared  for  the 
purpose  of  getting  a  divorce  from  him.  A  long  conversation 
ensued,  in  which  it  was  intimated,  or  would  bear  the  con- 
struction, that  a  trap  was  being  laid  by  the  defendant  and  the 
wife  of  the  deceased,  so  that,  if  trouble  occurred  or  a  divorce 
was  asked  for,  the  mouth  of  the  deceased  would  be  closed; 
and  much  of  the  contents  of  the  paper  was  disclosed  in  the 
conversation.  This  testimony  was  wholly  incompetent,  and 
the  objection  of  the  defendant  should  have  been  sustained, 
and  the  motion  to  strike  it  out  should  have  been  allowed.  If 
the  testimony  had  been  competent  as  an  explanation  of  why 
the  paper  signed  by  the  deceased  came  to  be  executed  and 
delivered  to  his  wife,  it  was  still  secondary  evidence,  and,  if 
competent  at  all,  the  letter  itself  should  have  been  produced, 
or  its  nonproduction  accounted  for.  The  paper  itself,  how- 
ever, if  in  existence,  was  not  competent  proof,  and  the  intro- 
duction of  its  contents  was  prejudicial  error. 

There  is  just  ground  for  the  complaint  made  by  the 
defendant  in  permitting  the  state  to  cross-examine  the  de- 
fendant in  regard  to  his  early  life.  A  great  part  of  the  testi- 
mony in  the  case  was  devoted  to  the  question  of  whether  the 
defendant  sustained  adulterous  relations  with  the  wife  of  the 
deceased,  and  on  cross-examination  he  was  required  to  relate 
the  marital  '*''  relations  between  him  and  his  first  wife, 
having  been  married  in  1868;  that  he  was  divorced  from  her 
in  the  spring  of  1877;  and  to  state  the  grounds  upon  which 
the  divorce  was  granted.  The  inquiry  was  pressed  so  far  that 
he  was  required  to  state  that  cruelty  and  adultery  were 
charged  against  him,  and  an  effort  was  made  to  show  that  his 
present  wife  was  the  co-respondent  in  that  divorce  suit,  with 
whom  adultery  was  charged,  and  that  he  was  engaged  to  his 
present  wife  prior  to  the  granting  of  the  divorce  from  his  first 
wife.     Some  of  these  direct  questions  were  not  required  to  be 
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answered,  but  the  inquiry  was  pushed  suflBciently  far  to  leave 
the  inference  with  the  jury  that  the  defendant  had  been 
guilty  of  another  adultery,  with  a  person  other  than  the  wife 
of  the  deceased,  fifteen  years  before  the  occurrence  of  the 
homicide  with  which  he  was  charged.  A  full  cross-exami- 
nation should  be  allowed  upon  any  thing  connected  with  the 
homicide,  or  which  would  affect  the  credibility  of  the  defend- 
ant as  a  witness,  but  it  is  not  competent  to  prove  previous 
acts  of  adultery  which  have  no  connection  with  the  offense 
charged,  nor  can  evidence  of  improper  conduct  with  other 
parties  than  those  charged  in  the  information,  which  hap- 
pened in  his  early  life,  be  given  in  evidence  to  sustain  the 
present  charge.  We  think  there  was  an  abuse  of  discretion 
in  this  extended  cross-examination  of  the  defendant. 

Another  ground  of  complaint  is  the  instruction  given  by 
the  court  with  reference  to  the  eflfect  of  the  dying  declaration 
which  was  admitted  in  evidence.  The  court  charged  that 
"such  declaration  when  made  in  the  belief  that  death  was 
imminent,  and  the  deceased  had  abandoned  all  hope  of 
recovery,  is  admissible;  and  in  this  case,  if  you  should  find 
from  the  evidence  that  the  deceased  made  a  declaration  as 
to  the  encounter  with  defendant  before  his  death,  then  the 
court  instructs  you,  as  a  matter  of  law,  that  such  declaration 
was  made  when  deceased  thought  death  was  imminent,  and 
lie  had  abandoned  all  hope  of  recovery."  The  court  further 
advised  tiie  jury  that  the  weight  to  be  given  to  the  declara- 
tion, and  "**  the  credibility  of  the  witness  making  it,  ought 
to  be  governed  by  the  ordinary  rules  of  evidence,  and,  to  de- 
termine the  weight  and  credit  to  be  given  to  the  same,  the 
jury  can  consider  all  the  circumstances  under  whicli  the 
declaration  was  made.  The  objection  is  that  the  court  with- 
drew from  the  jury  all  considerations  as  to  whether  the  dec- 
laration was  made  when  the  deceased  tiiought  death  was 
imminent,  and  after  he  had  abandoned  all  hope  of  recovery. 
The  court  must  decide  as  a  preliminary  question  whether 
the  declaration  was  made  under  a  sense  of  impending  disso- 
lution, and  the  admissibility  of  the  same  is  exclusively  for 
the  consideration  of  the  court;  *'  but,  after  the  evidence  is 
admitted,  its  credibility  is  entirely  within  tiie  province  of  the 
jury,  who,  of  course,  are  at  liberty  to  weigh  all  the  circum- 
stances under  which  the  declarations  were  made,  including 
those  already  proved  to  the  judge,  and  to  give  the  testimony 
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only  such  credit  as,  upon  the  whole,  they  might  think  it 
deserves":  1  Greenleaf  on  Evidence,  sec.  160.  While  the 
court  instructed  the  jury  that  they  might  take  into  consider- 
ation the  circumstances  under  which  the  declaration  was 
made,  in  another  part  of  the  charge  the  question  of  whether 
the  deceased  made  the  statement  under  the  apprehension  of 
speedy  death  was  in  effect  excluded  from  their  consideration. 
In  passing  upon  the  credibility  of  the  statement  the  jury  are 
entitled  to  consider  whether  as  a  matter  of  fact  the  deceased 
had  lost  all  hope  of  recovery,  and  the  instruction  should 
have  been  modified  in  accordance  with  this  view:  Starkey  r. 
People,  17  111.  17;  North  v.  People,  139  111.  102;  Stately.  Carn- 
eron,  2  Finn.  490;  Varnedoe  v.  State,  75  Ga.  181;  58  Am. 
Rep.  465;  State  v.  Banister,  35  S.  C.  290;  Lambeth  v.  Statej 
23  Miss.  355;  Nelms  v.  State,  13  Smedes  &  M.  506;  53  Am. 
Dec.  94;  People  v.  Green,  1  Park.  Cr.  11;  Walker  v.  State,  37 
Tex.  366;  Jones  v.  State,  71  Ind.  66;  State  v.  Nash,  7  Iowa, 
347,  384. 

Another  complaint  is  with  reference  to  an  instruction  given 
upon  the  subject  of  self-defense,  in  which  the  court  told  the 
jury  that,  if  one  is  unlawfully  attacked  by  another,  he  may 
"®  stand  his  ground  and  use  such  force  as  reasonably 
appears  necessary  to  repel  the  attack  and  protect  himself. 
The  criticism  is  that  the  instruction  given  leaves  the  jury  to 
infer  that  the  appearances  were  to  be  judged  by  them,  and 
not  by  the  defendant.  "A  party  assailed  is  justified  in  act- 
ing upon  the  facts  as  they  appear  to  him,  and  is  not  to  be 
judged  by  the  facts  as  they  are":  State  v.  Howard,  14  Kan. 
175.  While  the  instruction  is  not  as  explicit  as  it  should 
have  been,  it  is  evident  from  other  portions  of  the  charge 
that  the  court  meant  that  he  might  use  such  force  "  as  at 
tlie  time  reasonably  appeared  to  him  to  be  necessary." 
Although  the  instruction  is  defective,  we  would  hardly  think 
that  the  error  of  itself  was  sufiicient  to  require  a  reversal. 
In  any  future  trial  of  the  cause  this  omission  can  be  corrected. 
There  is  a  further  complaint  that  the  court  failed  to  submit 
an  instruction  upon  manslaughter  in  the  second  degree.  As 
the  instruction  complained  of  related  to  a  degree  of  crinie 
inferior  to  that  of  which  the  defendant  is  convicted,  this 
objection  becomes  in. material:  State  v.  Dickson,  6  Kan.  209; 
State  v.  Potter,  15  Kan.  302;  State  v.  Rhea,  25  Kan.  576; 
JState  v.  Yarboroughf  39  Kan.  588.     Further  than  that,  how- 
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ever,  we  think  the  testimony  was  not  such  as  to  justify  the 
court  in  submitting  an  instruction  as  to  that  grade  of  offense^ 

Other  criticisms  are  made  upon  the  charge  of  the  court, 
but  in  them  we  find  no  error,  nor  any  thing  which  requires 
further  comment.  For  the  errors  referred  to,  the  judgment 
will  be  reversed,  and  the  cause  remanded  for  another  trial. 

All  the  justices  concurred. 

Indictment. — Thb  Prosecution  mat  Adduce  a  Witness  at  the  Triai. 
whose  name  is  not  indorsed  upon  the  indictment,  if  he  was  not  examined 
before  the  grand  jury  at  the  time  the  indictment  was  found:  Slate  v.  Abra- 
hams, 6  Iowa,  117;  71  Am.  Dec.  399,  and  note. 

Homicide — Dying  Declarations. — General  Rule  as  to  Admissibiutt 
OF:  State  v.  Fuimey,  41  Kan.  115;  13  Am.  St  Rep.  262,  and  note;  State  v. 
Moody,  2  Hayw.  31;  2  Am.  Dec.  616.  A  dying  declaration  is  not  admis- 
sible if  it  appears  that  the  declarant  had  the  slightest  hope  of  recovery, 
although  he  dies  within  an  hour  afterward:  People  v.  Hodgdon,  55  Cal.  72; 
36  Am.  Rep.  30.  But  the  fact  that  he  did  not  die  immediately  afterwards 
does  not  render  the  declaration  inadmissible:  Commonwealth  v.  Cooper,  6 
Allen,  495;  81  Am.  Dec.  762,  and  note;  People  v.  Vernon,  35  Cal.  49;  96 
Am.  Dec.  49,  and  note. 

Homicide. — Proof  of  Adulterous  Intercourse  of  the  prisoner  with 
another  woman  is  admissible  to  rebut  the  presumption  that  he  was  not  the 
murderer  of  his  own  wife:  Slate  V.   Watkins,  9  Conn.  47;  21  Am.  Dec.  712. 

Criminal  Law — Evidence — Another  Offense. — In  criminal  prosecu- 
tions evidence  of  other  oflFenses  is  not  necessarily  incompetent.  If  u  con- 
nection is  shown  it  is  admissible:  Farris  v.  People,  129  111.  521;  16  Am.  St. 
Rep.  283,  and  note;  Commonioealth  v.  Campbell,  7  Allen,  541;  83  Am. 
Deo.  705.  Such  evidence  is  admissible  to  show  motive,  interest,  or  guilty 
knowledge.     See  note  to  Barkly  v.  Copeland,  5  Am.  St.  Rep.  418. 

Homicide— Evidence.— On  a  Prosecution  for  Murder  all  evidence 
of  collateral  facts,  or  those  which  are  incapable  of  affording  any  reasonable 
presumption  or  inference  as  to  the  principal  fact  or  matter  in  dispute, 
should  be  excluded:  Farria  v.  PeopU,  129  IlL  521;  16  Am.  St.  Rep.  283. 
Mut  all  matters  in  any  way  part  of  the  rea  gestae  are  admissible:  Slitt  v. 
Slate,  91  Ala.  10;  24  Am.  St.  Rep.  853.  Compare  monographic  note  ua 
res  gestce,  in  People  v.  Vernon,  95  Am.  Dec.  61-76. 

Evidence — Contents  of  Letter. — Parol  evidence  of  the  contents  of  a 
letter  is  inadmissible  unless  the  letter  is  produced,  or  its  loss  or  destruc- 
tion accounted  for:  Rumbough  ▼.  Southern  Imp.  Co.,  112  N.  C.  761;  34  Am. 
St.  Rep.  628;  collected  cases  iu  note  to  Kenttlerv.  Ketitzler,  28  Am.  St  Rep. 
24. 

Cross-examination  of  Defendant  in  Criminal  Proskcutions:  8e* 
monographic  note  to  State  v.  Duncan,  38  Am.  St  Rep.  895-898. 

Homicide- Dying  Declarations.  — How  Made,  and  Admlisibility  of 
IK  Evidence  as  preliminary  questions  for  the  court:  8tal«  t.  Johnson,  118 
Mo.  491;  40  Am.  St  Rep.  405,  and  note. 

Homicide — Dying  Declaration. — Crbdibiutt  of  n  for  the  Jury: 
MeDanielv.  StaU,  8  Smedes  &  M.  401;  47  Am.  Deo.  93;  People  v.  SmUh,  104 
M.  Y.  491;  68  Am.  Rep.  637. 
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HoMiOTDK — Sblt-dxtkitsk. — OiNKBAL  RxTLK:  See  CommomoeaUh  ▼.  Brey- 
essee,  160  Pa.  St.  451;  40  Am.  St.  Rep.  729,  and  note,  732.  Right  of 
accused  to  rely  on  facts  aa  they  appeared  to  him:  People  r,  Lennon,  71 
Mich.  298;  15  Am.  St.  Rep.  259,  and  note.  Note  to  CarUir  r.  StaU,  2S  Am. 
St.  Rep.  952. 

HoMiciDB. — Instrvotton  as  to  Makslauohtkr  is  Nkckssabt  Whxk: 
See  note  to  Croom  r.  StaU^  21  Am.  St  Bep.  187;  Oarter  r.  8UxU^  28  Am. 
St.  Rep.  952. 
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KENTUCKY. 


Louisville  Banking  Company  v.  Eisenman. 

[94  Kentucky,  83.] 

Co«po RATION  Sole — Power  to  Create. — One  person  cannot,  nnder  a  stat- 
ute providing  that  "any  number  of  persons  may  associate  themselves 
together  and  incorporate,"  conduct  his  ordinary  business  in  the  name 
of  a  corporation  sole  formed  by  himself  alone,  so  as  to  exempt  him 
from  personal  liability,  or  his  property  not  embraced  by  or  used  in  his 
corporate  business,  from  the  payment  of  a  debt,  for  no  other  reason 
than  its  being  a  debt  of  the  corporation. 

CoBPORATiONS — LIABILITIES  OF  SHAREHOLDERS. — The  s.ole  owner  of  the 
■tock  of  a  corporation  continuing  to  do  business  as  such  is  not  person* 
ally  liable  on  indorsements  of  drafts  made  by  him  in  the  name  of  the 
corporation,  when  no  fraud  is  practiced  and  all  the  parties  to  the  trans* 
action  act  in  the  belief  that  the  corporation  alone  is  liable. 

Corporations— Liability  op  Sole  Owner  of  Stock. — The  purchase  by 
one  stockholder  of  all  the  stock  in  a  corporation  does  not  destroy  the 
existence  of  the  corporation.  It  merely  suspends  its  franchise  until 
the  stock  may  be  transferred  to  others.  While  in  the  hands  of  such 
purchaser  the  corporate  and  individual  property  are  ordinarily  alike 
liable  for  the  debt  of  such  sole  owner,  and  subsequent  purchasers  of 
•tock  take  it  subject  to  the  liens  or  equities  of  the  creditors  of  the  sole 
owner  created  prior  to  the  transfer  of  the  stock  to  them,  but  his  indi« 
Tidual  property  is  not  liable  for  debts  created  by  him  on  behalf  of,  and 
in  the  name  of,  the  corporation. 

Corporations — Dissolution.— The  Purchase  bt  One  Stockholder  of 
ALL  THE  Stock  of  a  corporation  does  not  dissolve  the  corporation,  and 
place  all  the  corporate  property  on  the  same  footing  with  the  other 
estate  of  the  individual  stockholder. 

Corporations — Liability  or  Stockholder  fob  Unpaid  Stock. — Failure 
to  pay  up  all  stock  of  a  corporation  required  to  be  paid  before  begin* 
ning  business  does  not,  in  the  absence  of  fraudnlent  purpose,  render 
one  who  has  become  tiie  sole  owner  of  the  stock  personally  liable  f<ir 
eorporate  debts  incurred  after  the  corporation  has  been  doing  a  pros- 
perous business  as  such,  and  when  the  stock  paid  in,  together  with  tiie 
•Mete,  i«  amply  sufficient  to  pay  all  prior  existing  indebtedneaa. 
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Barnettf  Miller  &  Bamett  and  Bright  <k  Brandeia,  for  th» 
appellant. 

B.  K.  Marshall,  for  the  appellees. 

®*  Pbyor,  J.  A  corporation,  styled  the  "Eisenman  Bros^ 
&  Co.,"  was  organized  under  chapter  56  of  the  General  Stat- 
utes for  the  purpose  of  engaging  in  the  milling  business  and 
the  purchase  of  grain,  etc.  The  incorporators  were  Jacob- 
Krieger,  Sr.,  David  Frantz,  Sr.,  and  J.  C.  Eisenman.  Th» 
capital  stock  of  the  corporation  was  fifty  thousand  dollars,, 
and  by  its  terms  the  corporation  could  begin  business  when 
two-fifths  of  its  stock  had  been  paid  in.  Tliere  is  some  con- 
flict in  the  testimony  as  to  whether  as  much  stock  as  twenty 
thousand  dollars  had  been  paid  when  the  corporation  began, 
to  deal  with  the  public,  and  we  shall  assume,  ***  for  the  pur- 
poses of  this  case,  that  only  fifteen  thousand  dollars  of  paid-uj)- 
stock  was  in  the  vaults  of  the  corporation  at  that  time.  J.  C. 
Eisenman,  the  appellee  here,  purchased  up  the  stock  of  the^ 
corporation,  and  became  the  sole  owner  of  all  the  stock  and 
the  corporate  property.  This  purchase  was  made  in  January,. 
1889.  The  appellee,  on  account  of  his  individual  indorse- 
ments for  the  corporation,  made  an  assignment  to  the  Ger- 
mania  Safety  Vault  and  Trust  Company,  and  the  assignee 
instituted  this  action  for  the  purpose  of  settling  up  the  estate 
assigned,  and  its  distribution  among  creditors.  On  the  — 
day  of  October,  1889,  the  corporation  also  transferred  it» 
assets  to  the  trust  company  for  the  payment  of  its  debts. 
In  the  months  of  September,  October,  and  November  of  the 
year  1889  a  firm  known  as  J.  C.  Mattingly  &  Sons,  engaged 
in  the  manufacture  and  sale  of  whisky,  drew  their  drafts  on 
the  corporation  of  Eisenman  Bros.  &  Co.  for  large  sums  of 
money,  amounting  in  all  to  about  twenty  thousand  dollars* 
The  drafts  were  accepted  by  the  corporation,  indorsed  by  Mat- 
tingly &  Sons,  and  discounted  by  the  Louisville  Banking  Com- 
pany, the  appellant  in  this  case,  and  placed  to  the  credit  of 
J.  C.  Mattingly  &  Sons.  The  corporation  of  Eisenman  Bros. 
&  Co.  had  no  interest  in  the  loans,  but  had  accepted  the  paper 
for  the  accommodation  of  J.  C.  Mattingly  &  Sons,  and  of 
that  fact  the  appellant,  from  the  facts  and  circumstances  of 
this  case,  must  have  been  fully  apprised,  and  but  for  the  fail- 
ure of  Mattingly  &  Sons  the  corporation  of  Eisenman  Bros. 
&  Co.  would  have  continued  solvent. 

*'  The  appellant  instituted  its  action  at  law  and  recovered 
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a  judgment  against  the  corporation  of  Eisenman  Bros.  &  Co. 
on  the  paper  of  Mattingly  &  Sons,  and  had  an  execution 
issued  with  a  return  of  no  property  found.  Having  been 
made  a  defendant  to  the  action  for  a  settlement  of  the  estate 
of  the  appellee  by  his  assignee,  the  Germania  Trust  Com- 
pany, the  appellant  is  seeking  to  make  J.  G.  Eisenman  liable 
in  his  individual  right  for  the  amount  of  the  Mattingly  notea 
upon  two  grounds:  1.  The  corporation  of  Eisenman  Bro8» 
&  Co.  practiced  a  fraud  on  the  public  when  it  announced 
that  it  had  two-fifths  of  its  capital  stock  paid  in;  2.  That 
J.  C.  Eisenman  having  purchased  all  the  stock  of  the  cor- 
poration, the  corporation  ceased  to  exist;  and  the  latter  hav- 
ing indorsed  or  accepted  the  paper,  although  in  the  cojporate 
name,  will  not  be  allowed  to  say  that  it  was  a  corporate 
liability,  and  more  particularly  when  the  fact  of  Eisenman 
being  the  sole  owner  of  the  stock  was  unknown  to  the  ap- 
pellant. 

The  formation  of  this  corporation,  of  which  the  appellee 
was  a  member,  was  had  under  the  General  Statutes,  and  it 
is  proper,  therefore,  to  refer  to  some  of  the  provisions  of  the 
statute  on  that  subject  in  order  to  a  correct  decision  of  the 
questions  made  by  the  appellant. 

Section  1  of  chapter  56  of  the  General  Statutes  provides 
that  "any  number  of  persons  may  associate  themselves  to- 
gether and  become  incorporated  for  the  transaction  of  any 
lawful  business,  except  banking  and  insurance,  and  for  the 
construction  of  railroads;  but  such  incorporation  shall  con- 
fer no  powers  or  privileges  not  ®®  possessed  by  natural  per- 
sons, except  as  hereinafter  provided." 

It  is,  we  think,  manifest  the  legislature  never  intended 
to  permit  one  person  to  conduct  his  ordinary  business  in  the 
name  of  a  corporation  so  as  to  exempt  him  from  personal 
liability,  or  his  property  not  embraced  by  or  used  in  his  cor- 
porate business,  from  the  payment  of  a  debt  for  no  other  rea- 
son than  its  being  a  debt  of  the  corporation.  The  purpose 
of  the  statute  was  to  enable  two  or  more  persons  possessed 
of  capital  or  skill  to  associate  themselves  in  business,  and  to 
limit  their  liability  as  against  the  improvident  acts  of  each 
other,  or  the  act  of  the  corporation,  in  the  event  of  pecuniary 
loss  in  the  legitimate  and  proper  conduct  of  its  business.  It 
invites  the  investment  of  the  capital  stock  of  one  to  b« 
placed  in  the  same  business  with  the  skill  of  another,  or  a 
couibination  of  capital  that  encourages  trade,  the  burduii  of 
AM.  »r.  Ktr..  vou  XUL  -a 
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which  mere  individual  enterprise  would  be  unwilling  to 
assume,  and  it  could  not  have  been  the  legislative  intent 
that  any  one  man  could  form  a  corporation  of  which  he  is 
the  creature  and  sole  stockholder,  so  as  to  limit  his  liability 
for  debts  contracted  and  from  which  he  has  derived  the 
benefit,  to  the  extent  only  of  what  he  might  designate  his 
corporate  estate.  He  owns  the  entire  property  belonging  to 
the  corporation:  it  is  his.  He  can  sell  or  dispose  of  it  as  he 
pleases,  borrow  money,  acquire  property  in  the  name  of  the 
corporation,  for  the  sole  purpose  of  exempting  him  from  any 
responsibility  other  than  that  belonging  to  the  corporation; 
and,  however  reckless  or  improvident  he  may  be,  he  has 
*•  all  to  gain  and  nothing  to  lose.  He  could  make  a  gift  of 
the  entire  corporate  estate,  dispense  with  all  corporate  forms, 
and  to  say  when  exercising  such  unlimited  control  he  is  not 
personally  responsible  for  every  debt  he  contracts  would  be 
to  pervert  the  plain  purpose  of  the  statute. 

There  is  no  such  being  in  this  state  as  a  sole  corporation, 
and  certainly  none  such  allowed  to  be  created  by  the  statute. 

This  corporation,  however,  was  properly  organized,  had  its 
several  stockholders  and  board  of  directors,  and  was  pros- 
pering in  its  business  until  these  drafts  were  drawn  for  the 
benefit  of  Mattingly  &  Sons.  The  drafts  were  all  made  pay- 
able at  the  Masonic  Savings  Bank,  and  no  direct  transaction 
was  had  by  the  appellee  and  the  appellant  with  reference  to 
the  paper.  There  is,  in  fact,  no  evidence  showing  that  the 
corporation  ever  authorized  the  acceptance  of  these  drafts, 
and  while  the  paper  was  negotiable,  if  the  corporation  ac- 
tually existed,  its  liability  on  the  paper  might  well  be  ques- 
tioned. The  appellant,  however,  maintains  that  this  appellee, 
when  he  signed  the  corporate  name  to  these  drafts,  was  the 
sole  owner  of  the  stock,  and  that  from  the  moment  he  pur- 
chased the  stock  of  Krieger  and  Frantz  the  corporation 
ceases  to  exist. 

The  corporation  may  have  been  virtually  dissolved,  and 
yet  we  are  not  disposed  to  hold  the  appellee  personally  liable 
for  the  amount  of  the  drafts  discounted  by  the  bank.  That 
both  the  appellant  and  appellee  were  acting  on  the  belief 
that  the  corporation  was  alone  liable  is  beyond  dispute, 
and  the  corporation,  as  it  was  called,  the  appellee  being  the 
sole  ••  owner  of  the  stock,  submitted  to  a  judgment  against 
it  for  the  drafts  in  an  action  by  the  bank,  and  the  appellee  is 
making  no  resistance  to  its  payment  out  of  the  property  of 
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the  corporation,  but  insists  that  no  personal  liability  exists. 
The  appellant  has  obtained  all  he  contracted  for.  There 
was  no  fraud  practiced  upon  it  by  the  appellee,  and  certainly 
no  intention  to  bind  himself  personally,  nor  any  of  the  pro- 
ceeds of  these  drafts  applied  to  his  benefit  in  any  manner, 
or  to  the  benefit  of  what  he  supposed  was  an  existing  cor- 
poration. If  the  stock  had  been  held  as  it  was  originally,  the 
pecuniary  condition  of  the  corporation  would  have  been 
the  same,  as  no  act  had  been  done  by  the  appellee  by  which 
the  interest  of  creditors  or  those  dealing  with  the  corpora- 
tion would  have  been  prejudiced.  Nor  are  we  prepared  to 
adjudge,  after  a  corporation  has  been  created  by  the  statute, 
with  the  stock  distributed  among  several  stockholders,  that 
the  purchase  by  one  stockholder  of  all  the  stock  destroys  the 
corporate  existence,  and  places  all  the  property  of  the  cor- 
poration upon  the  same  footing  with  the  other  estate  of  the 
individual  stockholder.  The  legal  title  to  the  estate  of  the 
corporation  is  still  vested  in  it,  and  while  the  stockholder's 
interest  could  be  subjected  to  the  payment  even  of  his  indi- 
vidual debt,  when  he  contracts  in  behalf  of  the  corporation, 
and  with  no  fraudulent  intent,  it  seems  to  us  the  party  with 
whom  he  contracts  gets  all  he  bargains  for  when  he  subjects 
the  corporate  property  to  the  payment  of  his  debt. 

In  the  case  of  Swift  v.  Smith,  65  Md.  428,  57  Am.  Rep. 
336,  Cruikshanks  owned  all  the  stock  of  the  corporation  and 
**  executed  a  mortgage  on  the  corporate  property  to  Swift  to 
secure  the  latter  in  the  sum  of  seventeen  thousand  dollars 
loaned  the  corporation.  The  mortgage  was  signed  by  Cruik- 
ehanks  in  his  own  name  and  that  of  the  corporation,  and 
subsequently  Cruikshanks  sold  shares  of  stock  to  third  par- 
ties, who  claimed  that  this  mortgage  executed  by  the  sole 
owner,  Cruikshanks,  had  no  precedence  over  their  stock; 
that  it  was  the  individual  act  of  Cruikshanks,  and  not  that 
of  the  corporation.  The  court  held  that  the  stockholders 
took  their  stock  subject  to  the  mortgage,  and  said  that 
whether  in  tiie  name  of  the  corporation  or  the  individual 
stockholder,  the  latter  being  the  absolute  owner  in  equity  if 
not  in  law,  the  mortgage  was  effectual,  and  the  subsequent 
purchasers  of  stock  took  their  interests  in  the  corporate  prop- 
erty with  the  equities  or  encumbrances  placed  upon  it  when 
Cruikshanks  was  the  sole  owner.  It  is  said  in  that  case  that 
•'while  the  purchase  by  Cruikshanks  of  all  the  stock  in  the 
corporation,  and  all  its  property,  did  not  necessarily  work  a 
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surrender  of  the  franchise,  it  did  virtually,  for  the  time  be- 
ing, suspend  its  operation  as  a  corporation  until  the  election 
of  new  officers  through  new  stockholders  purchasing  from 
Cruikshanks,  If,  from  the  moment  Cruikshanks  became  the 
real  owner,  he  had  concluded  to  transact  the  business  as  an 
individual,  and  without  the  corporate  name,  can  it  be  doubted 
that  the  mortgage  created  a  valid  equitable  lien  on  the  prop- 
erty," etc. 

The  case  cited  comes  nearer  adjudging  that  a  purchase  of 
all  the  stock  by  one  stockholder  dissolves  •*  the  corporation 
than  any  we  have  found,  and  still  such  an  act,  in  the  light  of 
the  opinion,  only  suspends  the  operation  of  the  charter,  and 
places  the  stockholder  in  a  condition  where  he  may  abandon 
its  provisions  and  control  the  property  as  his  individual 
estate. 

In  the  case  before  us  there  was  no  surrender  of  the  fran- 
chise, but  the  business  conducted  in  good  faith  and  under  the 
belief  that  the  corporate  estate  was  alone  liable.  The  cor- 
poration still  lived  and  had  such  vitality  as  enabled  the 
holder  of  the  stock  to  transfer  it,  and  proceed  with  the  cor- 
porate powers  as  if  he  had  never  become  the  sole  owner;  and 
the  argument  that  such  a  construction  as  to  the  meaning  of 
the  statute  would  enable  two  or  more  to  organize  a  corpora- 
tion, with  a  view  of  vesting  the  entire  stock  in  one  of  the 
corporators,  is  not  available,  for  the  reason  that  the  corporate 
property  in  the  hands  of  one  stockholder,  when  made  liable 
by  him  for  his  corporate  or  individual  debts,  remains  so,  al- 
though he  may  transfer  the  stock  to  others,  as  they  must  take 
it  subject  to  the  encumbrances  the  sole  stockholder  has  placed 
upon  it  prior  to  his  sale  of  the  stock.  It  must  be  recollected 
that  we  are  determining  alone,  in  this  case,  the  meaning  of 
the  statute  under  which  these  corporations  are  formed;  as  it 
is  plain,  as  to  both  public  and  private  corporations,  unless 
otherwise  provided  by  the  charter,  the  title  to  the  corporate 
property  still  remains  in  the  corporation,  although  one  may 
become  the  sole  owner  of  the  stock.  In  Button  v.  Hoffman,  61 
Wis.  20,  50  Am.  Rep.  131,  it  was  held  that  one  having  pur- 
chased all  the  ••  stock  of  a  private  corporation  does  not 
thereby  become  the  owner  of  the  property,  and  to  maintain 
replevin  must  bring  the  action  in  the  corporate  name.  In 
Wilde  v.  Jenkins,  4  Paige,  481,  it  is  said:  "A  conveyance  of 
all  the  stock  to  a  purchaser  gives  to  such  purchaser  only  an 
equitable  interest  in  the  property  to  carry  on  the  business 
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under  the  act  of  incorporation  and  in  the  corporate  name." 
In  Winona  etc.  R.  R.  Co.  v.  St.  Paul  R.  R.  Co.,  23  Minn.  359, 
it  is  said:  "  The  corporation  is  still  the  absolute  owner,  and 
vested  with  the  legal  title  to  the  property,  and  the  real  party 
in  interest,  although  another  party  has  become  the  sole  bene- 
ficial owner  in  its  rights,  property,  and  immunities."  The 
elementary  writers  on  the  subject  all  concur  in  holding  that 
the  fact  of  one  person  becoming  the  owner  of  all  the  shares 
of  stock  does  not  work  a  dissolution  of  the  corporation: 
€ook  on  Stocks  and  Stockholders,  2d  ed.,  sec.  631;  Morawetz 
on  Private  Corporations,  635. 

While  we  recognize  the  general  rule  on  the  subject  sus- 
tained by  the  authorities  referred  to,  it  must  be  held  that 
the  purchase  by  one  of  all  the  shares  in  a  corporation  cre- 
ated under  the  statute  is  a  dissolution  of  the  corporation,  to 
the  extent  that  it  suspends  the  exercise  of  the  rights  under 
the  franchise  until  the  owner  transfers  the  stock,  in  good 
faith,  so  as  to  maintain  an  organization  under  the  statute. 
There  is  a  difference  between  the  attempt  to  create  one  per- 
son a  corporation  under  this  statute  and  the  purchase  in 
good  faith  of  all  the  stock  after  the  corporation  has  been 
created.  In  the  first  instance  there  is  no  corporation,  and 
in  the  last  there  is  a  franchise,  the  •*  operations  of  which 
are  suspended  until  the  stock  may  be  transferred  to  others; 
and  while  in  the  hands  of  one  person  the  corporate  and  indi- 
vidual property  are  ordinarily  alike  liable  for  the  payment 
of  any  debt  contracted  by  the  owner,  and  subsequent  pur- 
chasers of  stock  take  it  subject  to  the  liens  or  equities  of  the 
creditors  of  the  sole  owner  created  prior  to  the  transfer  of 
the  stock  to  them. 

In  the  present  case,  as  before  stated,  there  had  been  no 
change  in  the  property  or  conduct  of  the  business  as  to  mis- 
lead or  injure  creditors.  No  fraud  had  been  practiced  by 
the  appellee,  and  tiie  entire  credit  was  not  only  given  the 
corporation,  but  the  appellant  had  pursued  it  to  judgment, 
and,  when  in  a  court  of  equity,  the  appellant  should  be  con- 
fined in  distributing  the  property  of  the  corporation  to  its 
pro  rata  share  of  the  proceeds,  and  neither  the  individual 
estate  of  the  appellee  assigned  for  the  benefit  of  creditors 
or  tlie  appellee  made  personally  liable  for  these  debts  to  the 
bank. 

It  is  said  the  appellee  is  liable  to  the  corporation  for  stock 
•ubscribed  and  unpaid,  and,  if  so,  his  liability  to  the  corpo* 
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ration  exists,  and  the  amount  of  stock  owing  by  him,  when 
collected,  becomes  a  part  of  the  corporate  assets,  to  be  dis- 
tributed among  the  creditors  of  the  corporation.  The  appel- 
lant is  not  entitled  to  the  whole,  unless  it  is  the  sole  creditor^ 
and  so  the  chancellor  below  adjudged.  The  statute  makes 
the  members  of  the  corporation,  or  such  of  them  who  are 
guilty  of  intentional  fraud  in  failing  or  refusing  to  comply 
substantially  with  the  articles  of  incorporation,  liable  to  an 
indictment,  and  it  is  urged  in  argument  **  that  the  failure 
to  pay  up  all  the  stock  agreed  to  be  paid  by  the  act  of  incor- 
poration was  a  fraud  on  the  appellant,  who  did  not  deal  witl» 
the  corporation  until  long  after  it  began  to  do  business.  If 
the  stock  was  not  paid  up,  this,  in  the  absence  of  a  fraudulent 
purpose,  did  not  make  the  stockholder  individually  liable  for 
all  the  debts  of  the  corporation;  and  besides,  the  proof  shows 
that  the  stock  paid  in  and  the  assets  of  the  corporation  were 
amply  sufficient  to  pay  all  the  indebtedness,  excepting  the 
drafts  drawn  by  Mattingly  &  Sons,  and  this  indebtedness 
was  created  long  after  the  corporation  had  been  organized 
and  was  conducting  a  prosperous  business.  This  view  of  the 
question  is  sustained  by  the  case  of  First  Nat.  Bank  v.  Almyy 
117  Mass.  476. 

We  perceive  no  reason  for  reversing  the  judgment  below, 
and  the  same  is  affirmed. 

Judge  Pryor  delivered  the  following  response  of  the  court 
to  a  petition  for  rehearing: 

There  is  a  manifest  distinction  between  this  case  and 
Brannin  v.  Loving,  82  Ky.  370.  In  that  case  the  corporation 
for  its  own  benefit  drew  on  Spillnian  &  Mitchell  for  fi/e  thou- 
sand dollars.  The  paper  was  accepted  by  them  for  accom- 
modation, and  afterward  indorsed  to  Brannin  &  Co.  by  the 
president  of  the  corporation,  who  knew  the  condition  of  the 
corporation,  and  that  he  was  violating  the  provisions  of 
the  charter.  In  this  case  the  corporation  of  Eisenman  ®® 
&  Bros,  were  the  acceptors  for  accommodation  only,  and  it  is 
apparent  the  bank  knew  it;  and  not  only  so,  the  bank  pur- 
sued the  corporation  to  judgment,  and  is  now  in  a  court  of 
equity  seeking  to  subject  not  only  the  assets  of  the  corpora- 
tion, but  to  make  its  president  personally  responsible  for  the 
debt. 

The  good  faith  of  the  appellee  cannot  be  questioned.  The 
appellant  obtained  all  it  bargained  for,  and  there  is  no  rea- 
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son  for  fixing  an  individual  liability  on  Eisenman  for  this 
debt. 

Petition  overruled.  

Corporation — Porohasb  o»  Entirk  Stock  by  One  Person. — The  own- 
ership by  one  persou  of  all  the  stock  of  a  private  corporation  aggregate 
virtually  dissolves  the  corporation:  Bellona  Co'a  case,  3  Bland,  446,  cited  in 
Swift  V.  Smith,  65  Md.  428;  57  Am.  Rep.  340;  for  the  time  being  it  certainly 
does  suspend  corporate  action,  although,  according  to  the  now  generally 
received  understanding  of  the  law,  the  sole  owner  may  dispose  of  some  of 
hia  stock  to  others,  and  continue  the  corporate  existence  by  the  election  of 
necessary  officers:  Ruaaeli  v.  McLellan,  14  Pick.  70;  Newton  Mfg.  Co.  v. 
White,  42  Ga.  148;  Boone  on  Corporations,  sees.  199,  200,  all  of  which  is 
cited  in  the  opinion  to  Swift  v.  Smith,  65  Md.  428;  57  Am.  Rep.  340.  The 
loss  of  an  integral  part  of  a  corporate  body  may  suspend,  but  does  not  extin- 
guish, the  corporate  franchise:  Lehigh  Bridge  Co.  v.  Lehigh  Coal  etc.  Co.,  4 
Rawle,  9;  26  Am.  Dec.  111.  A  change  in  the  stockholders  of  a  corporation 
has  no  effect  upon  its  legal  stutua.  It  remains  through  all  changes  in  the 
personnel  of  its  stockholders  the  same  legal  entity,  possessed  of  the  same 
legal  rights,  and  subject  to  the  same  liabilities:  Barrick  v.  Gifford,  47  Ohio 
St.  180;  21  Am.  St.  Rep.  798. 

Corporations. — Stockholder's  Liabilttt  for  Unpaid  Subscriptions 
TO  Stuck:  See  the  extended  note  to  Thompaonv.  Reno  Sav,  Bank,  3  Anu  St. 
Rep.  810,  829. 


Newman  v.  Moore. 

[94  Kentucky,  147.] 

A  Married  Woman  is  Estopped  from  interposing  her  inability  to  contract, 
in  bar  of  the  consequences  of  her  fraud. 

Married  Women— Liability  Under  Contract  to  Convey.— If  a  mar- 
ried woman  refuses  to  comply  with  hercontract  to  convey  land  it  may 
be  subjected  to  the  payment  of  the  amount  of  the  purchase  price  paid 
by  the  purchaser,  and  her  assignee  of  the  notes  for  deferred  payment* 
of  the  purchase  price  may  subject  the  land  to  the  payment  of  the 
amount  paid  by  him  for  the  notes,  but  no  more,  the  measure  of  hia 
recovery  being  the  extent  to  which  he  is  actually  injured  or  damaged. 

Action — Appearance. — A  defendant  in  a  cross-petition  who  files  exceptions 
in  open  court  to  the  commissioner's  report  thereon  thereby  makes  an 
appearance,  and  cannot  successfully  plead  that  he  has  not  been  duly 
•nmmoned. 

R.  W.  Holland  and  J.  T.  Simony  for  the  appellant. 

/.  //.  Barker  and  L.  T.  Applegate^  for  the  appellees. 

**''  Hazelrtqo,  J.  While  a  contract  between  a  married 
woman  and  another  may  not  be  enforced  specifically,  yet  not 
even  n  married  woman  may  so  conduct  herself  as  to  defraud 
another  and  escape  responsibility  if,  in  the  nature  of  things, 
reparation  can  be  made. 
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***  She  will  not  be  allowed  to  take  advantage  of  her  own 
wrong,  and  will  be  estopped  from  interposing  her  inability 
to  contract,  in  bar  of  the  consequences  of  her  own  fraud. 

In  this  case  Mrs.  Moore,  in  conjunction  with  her  husband, 
sold  and  covenanted  to  convey  her  land  to  I.  C.  Lowe.  She 
received  two  hundred  and  fifty  dollars  of  the  purchase  money, 
accepted  and  sold  the  notes  for  the  remaining  purchase  price 
of  her  land;  she  put  the  purchaser  in  possession,  and  then 
refused  to  convey. 

Upon  this  state  of  case  her  land — the  subject  matter  of  her 
attempted  contract — may  be  subjected  to  the  payment  of  the 
sums  paid  by  Lowe,  the  purchaser.  Also  to  the  sum  paid  by 
Newman  for  the  notes  on  Lowe,  who  refuses  to  pay  them 
only  because  he  can  get  no  title  to  the  land. 

It  is  contended  by  Newman  that  he  shoald  recover  the  full 
face  value  of  the  notes,  and  so  should  he  if  he  paid  that  for 
them.  The  measure  of  recovery  is  the  extent  to  which  he  is 
actually  injured  or  damaged.  He  must  be  made  whole — 
reimbursed  to  the  extent  of  his  loss.  Mrs.  Moore's  liability 
arises,  not  by  reason  of  the  contract  of  assignment  and  sale 
of  the  notes,  but  out  of  the  equity  fixing  her  responsibility  at 
a  price  equal  to  that  expended  by  the  victim  of  her  fraud. 
Any  other  criterion  of  damage  would  amount  to  the  specifio 
enforcement  of  a  void  contract. 

She  insists,  however,  that  she  was  not  summoned  on  the 
cross-petition  of  Newman,  and  that  he  is,  therefore,  not  en- 
titled to  any  relief  against  her.  But  she  filed  ***  exceptions 
in  open  court  to  the  commissioner's  report,  fixing  the  amount 
coming  to  Newman,  which  were  sustained  by  the  court,  and 
as  she  thus  took  part  in  the  trial,  and  by  her  exceptions  com- 
bated the  claim  set  up  in  Newman's  action,  she  cannot  be 
allowed  to  say  that  she  was  not  in  court.  She  cannot  appear 
io  court  and  attempt  to  defeat  the  purpose  sought  to  be 
effected  by  the  cross-petition,  and  yet  shelter  herself  behind 
the  plea  that  she  has  not  been  summoned.  We  think  she 
thereby  entered  her  appearance. 

The  judgment  below  fixing  the  amount  due  Lowe  need  not 
be  disturbed,  save  in  so  far  us  the  accumulation  of  rents,  if 
any,  on  the  one  side,  and  of  interest  on  the  other,  may  be 
taken  into  the  account;  but  to  the  extent  that  Newman  is 
denied  relief  it  is  erroneous.  The  issues  attempted  to  be 
raised  by  the  reply  of  Lowe  are,  so  far  as  he  is  concerned, 
wholly  immaterial,  but,  on  a  return  of  the  case,  if  Mrs.  Moore 
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desires  to  plead  further,  she  may  be  allowed  to  do  so,  the 
object  of  further  investigation  being  the  ascertainment  of 
Newman's  actual  loss  growing  out  of  his  purchase  of  the 
Lowe  notes. 

Wherefore,  the  judgment  below  is  reversed,  with  directions 
to  allow  the  case  to  proceed  in  accordance  with  the  principles 
herein  announced. 

Married  Women — Estoppkl — Disabiliit  to  Contract  as  a  Dstbnsb. 
Married  women  are  estopped  by  their  conduct  when  the  enforcement  of  the 
principles  of  estoppel  are  necessary  for  the  protection  of  those  with  whom 
they  deal,  althoup;h  there  are  limitations  upon  the  application  of  this  doc« 
trine:  Dobbin  v.  Cordiner,  41  Minn.  165;  16  Am.  St.  Rep.  683,  and  note. 
A  married  woman  is  estopped  from  denying  her  representations  made  to  a 
mortgagee,  who,  acting  in  good  faith,  and  not  knowing  that  the  facts  stated 
are  untrue,  is  induced  by  those  representations  to  take  a  mortgage  upon  her 
real  estate:  Lane  v.  Schlemmer,  114  Ind.  296;  5  Am.  St.  Rep.  621,  and  note. 
A  married  woman  cannot  profit  by  her  own  fraud  to  the  prejudice  of  a  bona 
fide  purchaser  from  her:  McDanell  v.  Landi-um,  87  Ky.  404;  12  Am.  St.  Rep. 
600,  and  note.  A  married  woman  who  represents  to  a  creditor  that  article* 
purchased  are  for  the  use  of  her  separate  estate  will  be  afterwards  estopped 
from  disputing  that  representation,  unless  it  appear  that  the  creditor  knew 
at  the  time  that  such  representation  was  untrue:  Brown  v.  Thompson,  31 
8.  C.  436;  17  Am.  St.  Rep.  40,  and  note.  This  question  will  be  found  thor- 
oughly discussed  in  its  various  phases  in  the  notes  to  the  following  cases: 
Cook  V.  WaUing,  10  Am.  St.  Rep.  21;  Wiseman  v.  Macy,  83  Am.  Dec.  318; 
Shivers  v.  Simmons,  28  Am.  Rep.  374;  Hand  v.  Hand,  68  Am.  Rep.  7,  and 
Cravens  v.  Booth,  58  Am.  Dec.  114. 

Proces-s. — Waiver  by  Appearance:  See  Baisley  v.  Baisley,  113  Mo.  544; 
35  Am.  St.  Rep.  726,  and  note,  and  Oerman  Bank  v.  American  etc  Ins.  Co., 
83  Iowa,  491;  32  Am.  St.  Rep.  316,  and  note,  with  the  cases  collected. 


Greer  v.  Louisville  and  Nashville  R  R.  Co. 

(M  KbmtvckT,  169.1 

Railroads — Gross  Neoliobnce. — Absence  of  Slight  care  in  the  manage- 
ment of  a  railroad  train  is  gross  negligence. 

Railroads— Neglioence — Evidence.— When,  in  an  action  against  a  rail- 
road company,  the  only  negligence  alleged  relates  to  the  act  of  driving 
or  operating  a  train,  it  is  prejudicial  and  reversible  error  to  admit 
evidence  as  to  the  unsafe  and  defective  condition  of  the  track,  or  of  any 
portion  of  the  train's  makeup,  or  of  plaintiff's  physical  condition. 

HlOLiGENCE — Measure  or  Damages— Life  Tables  as  Evidence. — In  an 
action  to  recover  damages  for  permanent  personal  injury  arising  from 
negligence  standard  life  tables  are  admissible  in  evidence  to  show  the 
•xpeotanoy  of  life,  and  the  probable  duration  of  ability  to  labor,  and 
earning  capacity  of  one  of  tlie  age  of  the  injured  party,  aa  a  ba^is  upon 
wbioh  to  estimate  the  amount  of  damages  he  should  recover.     But  thie 
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proof  mast  be  taken  subject  to  the  conditions  anrrouading  the  indirid> 
aal  ander  investigation. 

Dahaqks — Eaknino  Capacitt  A3  Evidence. — In  actions  to  recover  for 
personal  injury  caused  by  negligence  the  plaintiff  may  prove  his  pre- 
vious  physical  condition  aad  ability  to  labor,  or  follow  his  usual  voca- 
tion,  as  well  as  his  condition  since  the  injury,  in  order  to  enable  the 
court  or  jury  to  properly  find  the  pecuniary  damage  sustained. 

Negligence — Measure  or  Damages. — In  actions  to  recover  for  permanent 
personal  injury  arising  from  negligence  the  jury  should  be  instructed, 
in  estimating  the  amount  of  the  dauiages,  to  take  into  consideration  the 
age  and  situation  of  the  injured  party,  his  earning  capicity,  and  it» 
probable  duration,  his  bodily  suffering,  and  mental  anguish  resulting 
from  the  injur}',  the  loss  sustained  by  the  want  of  the  limb  injured^ 
and  the  extent  to  which  he  is  disabled  from  making  a  support  for  him> 
self  by  reason  of  the  injury  received. 

Master  and  Servant — Coservants — Negligence. — To  entitle  a  servant 
to  recover  of  his  master  for  the  negligence  of  another  servant  associated 
with  him  in  the  same  department  of  service  he  must  allege  and  provo 
that  such  other  servant  was  his  superior  in  point  of  authority  and  con- 
trol, and  that  the  negligence  was  gross. 

Master  and  Servant — Fellow-servants. — A  fireman  on  a  railroad  train, 
while  acting  as  engineer,  is  a  superior  employee  to  a  brakeman  thereon. 

Railroads— Liability  fob  Negligence  of  Spperior  Servant. — A  brake- 
man  on  a  railroad  train  assumes  the  ordinary  risks  of  going  between 
moving  cars;  such  risk  is  necessarily  open  and  visible,  but  the  company 
is  liable  for  the  gross  negligence  of  its  conductor  and  engineer,  in  fail- 
ing to  exercise  any  care  for  the  protection  of  the  brakemau  while  tha* 
engaged. 

H.  P.  Cooper,  for  the  appellant. 

W.  J.  lAsle,  for  the  appellee. 

*'*  Hazelrigq,  J.  James  Greer,  as  plaintiff  in  the  lower 
court,  brought  this  action  against  the  Louisville  and  Nash- 
ville Railroad  Company  for  negligently  driving  its  car  or 
cars  upon  and  over  his  leg,  crushing  it  in  such  manner  as  to 
cause  its  necessary  amputation,  and  alleging  that,  by  reason 
of  the  defendant's  negligence,  plaintiff  lost  his  left  leg,  and 
endured  great  mental  and  physical  suffering,  etc.,  to  his 
damage  in  the  sum  of  twenty-five  thousand  dollars.  He 
recovered  the  sum  of  two  thousand  five  hundred  dollars. 
Thereupon  the  defendant  prosecuted  an  appeal  to  the  su- 
perior court,  and  the  plaintiff  prosecuted  one  to  this  court. 
On  plaintiff's  *''*  motion  the  case  in  the  superior  court  was 
transferred  here,  and  the  two  appeals— being  one  and  the 
same  case — are  heard  together. 

At  the  Lebanon  switchyard,  on  the  line  of  defendant's 
road,  it  became  necessary  to  place  two  gondola  cars  on  one 
of  the  side  tracks,  and  some  box-cars  on  another.     There  was 
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some  haste  required,  as  the  conductor's  purpose  was  to  keep 
from  being  held  there  by  the  next  train  going  south.  So 
Greer  was  directed  by  the  conductor,  when  asked  if  he 
wanted  the  cars  placed  back  against  the  "dead"  cars,  "to 
just  drop  them  in  clear  of  the  main  track,"  as  he  was  in  a 
hurry.  "  Dropping  them  back  "  meant  "  to  cut  them  loose 
whilst  moving,  so  that  the  loose  cars  would  roll  back  to 
their  place  by  the  dead  ones."  The  conductor  then  signaled 
the  engineer  to  back  in,  and,  it  appears  left,  going  south  sev- 
eral car  lengths  toward  the  depot,  and  when  the  accident 
happened  was  engaged  in  chalking  some  cars  to  indicate 
their  destination.  The  plaintiflf  went  in  to  uncouple  or  cut 
loose  the  two  ca^"s  in  obedience  to  the  instructions  as  he 
understood  them,  not  knowing  but  that  the  conductor  was 
near  at  hand  to  protect  him.  He  found  the  pin  crooked,  so 
that  he  could  not  pull  it  out,  and  walked  with  one  foot  on 
the  outside  and  the  other  on  the  inside  of  the  track  for 
Bome  fifteen  or  twenty  feet,  when,  as  affording  him  more 
strength  for  extricating  the  pin,  he  brought  both  feet  within 
tl)e  rails  of  the  track,  and,  after  taking  a  step  or  two,  his  foot 
caught  on  the  end  of  the  guardrail,  or,  as  testified  to  by 
him,  "  a  splinter  on  the  guardrail  at  the  frog  of  the  switch 
stuck  into  the  toe  of  his  shoe."  With  liis  right  *''*  hand  he 
had  hold  of  the  car  in  his  front,  and  pulled  his  foot  loose, 
hut,  losing  his  balance,  was  dragged  some  distance,  when 
he  fell  to  the  ground  on  his  hands  and  feet,  and  ran  in  that 
way  some  distance.  From  the  guardrail  splinter  to  where 
he  finally  threw  his  body  from  under  the  car  when  his  foot 
was  caught  was  some  twenty-five  yards.  When  he  went  in 
to  uncouple  the  cars  he  testifies  they  were  moving  at  the 
rate  of  about  two  miles  an  hour,  but  their  speed  was  in- 
creased rapidly,  and  they  were  going,  when  plaintiff  was 
injured,  about  five  miles  per  hour.  The  train  struck  the 
"dead  "cars  violently,  knocking  them  back  some  seventy 
feet.  A  fellow-brakeman  was  on  top  of  one  of  the  box-cars, 
and  saw  Greer  when  he  first  started  to  fall,  and  testifies  that 
he  got  down  off  the  car  and  ran  out  on  the  opposite  side  from 
him  in  order  to  signal  Martin,  the  fireman,  who  had  been 
left  in  charge  of  the  engine  by  the  regular  engineer.  The 
fireman  was  waiting  for  signals,  and  appears  to  have  known 
nothing  of  the  trouble  until  it  was  about  over. 

In  tiiis  connection  it  njay  be  observed  that  the  company 
introduced  an  order  or  certificate  of  its  master  meclianic,  of 
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date  December  11,  1890,  to  the  effect  that  Martin  was  de- 
clared competent,  and  was  authorized  to  handle  an  engine 
as  per  rule  207,  which  made  it  "  the  duty  of  an  engineer  to 
handle  his  engine  at  all  times,  but  a  fireman  may  do  so  at  a 
station  in  the  immediate  presence  of  the  engine-man,  pro- 
vided the  master  mechanic  has  declared  him  competent." 

This  declaration  of  competency  was  some  six  weeks  after 
Martin  had  been  left  in  charge  of  this  engine,  in  violation,  it 
appears,  of  rule  207. 

*'*  Upon  this  state  of  case  the  defendant  company  moved 
the  court  for  a  peremptory  instruction  in  their  behalf,  which, 
we  think,  was  properly  overruled.  That  there  was  some 
negligence  we  have  no  doubt,  and  that,  too,  on  the  part  of 
employees  superior  to  the  plaintiff  in  point  of  employment 
and  control  of  the  train.  It  is  true  that  there  must  have 
been  gross  negligence  in  this  case  before  the  plaintiff  can 
recover,  but,  as  was  said  in  Louisville  etc.  R.  R.  Co.  v.  Mitch- 
ell, 87  Ky.  337:  "  Certainly,  the  absence  of  slight  care  in  the 
management  of  so  dangerous  an  agency  as  a  railroad  train 
is  gross  negligence." 

On  the  trial  much  prominence  was  given  to  the  testimony 
of  various  witnesses  as  to  the  condition  of  the  guardrail,  the 
crooked  pin,  and  the  injured  condition  of  plaintiff's  arm. 
This  testimony  was  objected  to  by  the  defendant,  and  we 
think  the  objection  should  have  been  sustained.  These  cir- 
cumstances, if  regarded  as  a  mere  matter  of  detail,  or  as  in- 
cidents of  the  transaction,  might  not  have  been  objectionable, 
as  it  is  hardly  possible  to  detail  the  occurrence  without  stat- 
ing all  the  conditions  and  surroundings  as  they  existed  at 
the  time.  But  witnesses  were  introduced  solely  on  these 
matters,  and  for  the  express  purpose  of  making  them  the 
basis  of  a  claim  for  damages.  This  was  not  proper  under  the 
pleadings.  The  unsafe  or  defective  condition  of  the  track,  or 
of  any  portion  of  the  train's  makeup,  or  the  sprained  condi- 
tion of  plaintiff's  arm,  was  not  the  subject  matter  of  inquiry; 
these  defects  were  not  alleged  as  grounds  of  complaint,  or  as 
matters  of  negligence.  *''*  Nor  are  they  so  connected  or 
interwoven  in  any  way  with  the  act  of  driving  or  operating 
the  train — the  only  negligence  charged  in  the  petition — as 
to  be  the  proper  subject  of  testimony.  That  its  introduction 
was  prejudicial  to  the  defendant  is  apparent;  indeed,  the 
argument  of  plaintiff's  counsel  in  this  court  consists  largely 
in  denouncing  the  negligence  of  defendant,  as  shown  by  the 
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unsafe  track  and  the  crooked  pin.  What  must  have  been 
his  appeal  to  the  jury?  And  while  these  alleged  evidences 
of  negligence  are  not  made  the  subject  of  an  instruction,  and 
for  that  reason  might  be  regarded  under  some  circumstances 
as  having  been  withdrawn  from  the  jury's  consideration  as  a 
basis  for  finding  damages  for  negligence,  it  is  evident  that 
such  was  not  the  effect  on  the  trial  below.  But  the  case 
having  to  go  back,  it  is  proper  to  say  that  the  amended  peti- 
tion tendered  by  the  plaintiff  at  the  appearance  term  of  the 
case,  setting  up  these  additional  grounds  of  complaint  a& 
matters  of  negligence,  should  be  permitted  to  be  filed.  The 
cause  of  action  is  not  changed.  The  alleged  acts  of  negli- 
gence all  may  have  concurred  to  cause  the  injury.  It  was^ 
error  to  the  plaintiff's  .prejudice  to  refuse  to  allow  it  to  be 
filed,  but  the  court  having  rejected  it,  the  defendant  was^ 
under  no  legal  requirement  to  meet  it  by  counter-proof,  and 
may  not  have  been  prepared  to  try  the  case  on  issues  not 
presented  by  the  pleading. 

In  the  case  of  Cincinnati  etc.  R.  R.  Co.  v.  Barker,  94  Ky^ 
71,  decided  at  this  term,  where  the  subject  matter  of  the  neg- 
ligence charged  was  the  setting  fire  to  a  depot,  it  was  held 
that  the  construction  and  *'•  combustibility  of  the  structure 
alleged  to  have  been  fired  were  necessarily  and  naturally 
proper  subjects  of  inquiry  and  of  instruction.  In  this  case 
the  act  of  driving  the  car  over  the  plaintiff  involved  only  the 
operation  and  management  of  the  train,  and  was  in  no  way 
connected  with  the  unsafe  condition  of  the  guardrail,  or  the 
crookedness  of  the  coupling-pin.  It  is  insisted  by  the  com- 
pany that  it  was  error  to  its  prejudice  to  permit  the  witness^ 
Bland  ford,  a  life  insurance  agent,  to  read  as  evidence  to  the 
jury  the  American  Life  Table,  showing  the  expectancy  of  a 
man  of  plaintiff's  age.  On  this  there  appears  to  be  no  direct 
authority  or  precedent  in  this  state.  The  cases  in  which 
such  testimony  has  been  offered  and  approved  have  beeiv 
those  in  which  loss  of  life  has  occurred. 

In  Thompson's  Carriers  of  Passengers,  565,  it  is  said:  "It 
is  also  competent  for  the  plaintiff  to  show  that  the  injuries- 
complained  of  are  permanent  in  their  nature;  that  he  will 
probably  not  recover  from  their  effects;  and,  when  there  is 
such  testimony,  it  is  not  improper  to  introduce  in  evidence 
standard  life  tables  to  show  the  expectancy  of  life  of  one  of 
the  age  of  the  injured  party,  as  a  basis  upon  which  to  esti- 
mate the  amount  of  damages  he  should  recover." 
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It  is  said  "that  in  actions  for  personal  injuries  occasioned 
by  the  negligence  of  the  defendant,  on  the  question  of  dam- 
ages, it  is  not  only  proper  but  important  for  the  plaintifiF  to 
show  by  the  evidence  his  previous  physical  condition  and 
ability  to  labor  or  follow  his  usual  avocation,  as  well  as  his 
condition  since  the  injury,  to  enable  the  jury  to  properly  find 
the  pecuniary  *■"  damage":  City  of  Joliet  v.  Conway,  119  111. 
489.  And  if  so,  and  we  think  the  doctrine  appears  reason- 
able, there  would  seem  to  be  no  reason  why,  as  the  ability  to 
labor  and  the  earning  capacity  of  the  injured  party  may  be 
inquired  into,  the  duration  of  that  capacity  and  ability  to 
labor  may  not  be  ascertained  by  the  usual  mode  of  comput- 
ing the  probable  length  of  life.  But  the  proof  must  be  taken 
subject  to  the  conditions  surrounding  the  particular  individ- 
ual under  investigation.  Hence,  the  existence  of  disease  tend- 
ing to  shorten  life  may  be  shown,  and  it  must  also  be  borne  in 
mind  that  mere  probable  continuance  of  life  is  shown  by  such 
tables,  not  the  duration  of  ability  to  work  or  to  earn  money 
in  old  age:  2  Sedgwick  on  Damages,  sec.  581.  And  when 
we  add  to  these  complications  that  a  proper  discrimination 
must  be  made  between  the  lessening  of  earning  capacity  by 
reason  of  the  loss  of  a  finger,  and  that  occasioned  by  the  loss 
of  a  leg,  we  confess  the  introduction  of  such  testimony  will 
hardly  tend  to  enlighten  the  jury  to  any  great  extent.  We 
cannot  say,  however,  that  such  proof  is  incompetent.  On  the 
whole,  it  would  seem  better,  if  the  jury  are  to  find  for  the 
plaintiff  in  a  given  case,  that  they  should  be  instructed  in 
estimating  the  amount  of  the  damages,  to  take  into  considera- 
tion the  age  and  situation  of  the  plaintiff,  his  earning  capac- 
ity, and  its  probable  duration,  his  bodily  suffering,  and 
mental  anguish  resulting  from  the  injury  received,  and  the 
loss  sustained  by  the  want  of  the  limb  injured,  and  the  ex- 
tent to  which  he  is  disabled  from  making  a  support  for  him- 
self by  reason  of  the  injury  received:  WTialen  v.  St.  Louis  etc. 
By.  Co.,  60  Mo.  324. 

*'®  By  instruction  "  I,"  given  at  the  company's  instance, 
and  properly,  the  jury  were  told  not  to  find  for  plaintiff,  un- 
less they  believed  from  the  evidence  "  that  those  superior  in 
authority  to  plaintiff  in  operating  the  train,  with  gross  negli- 
gence ran  said  train  or  car  wheels  over  plaintiff's  ankle  and 
crushed  it." 

But  in  Na  1,  given  by  the  court  over  the  defendant's 
objection,  they  are  told  that,  if  the  preponderance  of  the  evi- 
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dence  shows  that  the  defendant's  employees,  in  operating 
their  train,  or  failing  to  control  its  movements  properly,  were 
guilty  of  ordinary,  gross,  or  willful  neglect,  by  which  plaintiff 
was  injured,  etc.,  the  law  was  for  the  plaintiff. 

This  instruction  is  erroneous  in  two  respects.  The  em- 
ployees must  have  been  those  who  were  superior  to  plaintiff 
in  point  of  authorit}^  and  control,  and  the  negligence  must 
have  been  gross. 

In  tlie  leading  case  of  Louisville  etc.  R.  R.  Co.  v.  Collins,  2 
Duval,  114,  87  Am.  Dec.  486,  and  which  has  been  followed 
invariably  since  in  this  court.  Judge  Robertson  said:  "It" 
(the  company)  "is  therefore  responsible  for  the  negligence  or 
unskillfulness  of  its  engineer,  as  its  controlling  agent  in  the 
management  of  its  locomotives  and  running  cars,  and  that 
responsibility  is  graduated  by  the  classes  of  persons  injured 
by  the  engineer's  neglect  or  want  of  skill — as  to  strangers, 
ordinary  negligence  is  sufficient — as  to  subordinate  employees 
associated  with  the  engineer  in  conducting  the  cars,  the  neg- 
ligence must  be  gross,  but  as  to  employees  in  a  different  de- 
partment of  service,  unconnected  with  the  running  operations, 
ordinary  negligence  may  be  suflBcient";  and  it  may  be  here 
added  *'•  that  a  fireman,  when  acting  as  an  engineer,  is,  of 
course,  an  employee  superior  to  the  brakeman:  Louisville 
etc.  R.  R.  Co.  v.  Moore,  83  Ky.  675. 

At  the  defendant's  instance,  and  over  the  plaintiff's  objec- 
tion, the  jury,  by  instruction  "A,"  were  told  that,  if  the  risk 
and  danger  of  going  between  the  cars  was  apparent,  open, 
and  visible  to  plaintiff  whon  he  went  in  to  do  the  uncoupling 
of  the  cars,  the  jury  should  find  for  the  defendant.  Tliis  is 
misleading  and  erroneous.  The  brakeman  may,  indeed 
must,  take  the  ordinary  risk  of  going  between  cars  when  in 
motion,  as  the  practice  is  shown  to  exist  by  common  acquies- 
cence, if  not  at  the  express  direction  of  the  companies,  and 
such  risk  is  necessarily  open  and  visible;  but  it  by  no  means 
follows  that  the  conductor  and  engineer  may  desert  liim  in 
his  hour  of  peril,  and  tlie  company  be  relieved  of  the  conse- 
quences of  the  gross  negligence  of  these  oflicials,  if  guilty  of 
such  negligence,  althougli  the  danger  and  risk  imposed  on 
the  inferior  employee  be  open  and  visible. 

The  errors  considered  on  the  two  appeals  appearing  to  have 
been  to  the  prejudice  of  both  plaintiff  and  defendant  this 
seems  to  be  a  proper  case  for  a  division  of  the  costs  of  tlie 
appeals,  and  such  may  be  made. 
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Let  the  judgment  be  reversed,  and  cause  remanded,  with 
directions  to  proceed  as  herein  indicated. 


Persons  Managing  Railboads  Must  Exercisk  the  Strictest  Vioi- 
LANCK,  and  are  answerable  for  every  injury  caused  by  defects  in  roads,  cars, 
or  engines,  or  by  any  negligence,  however  slight,  of  the  company  or  it» 
agents:  Pennsylvania  R.  R.  Co.  v.  Aspell,  23  Pa.  St.  147;  62  Am.  Dec.  323» 
and  note;  Kmgld  V.  Portland  etc  R.  R.  Co.,  66  Me.  234;  96  Am.  Dec.  449, 
and  note. 

Master  and  Servant — Negligence— Damages — Evidence. — A  general 
allegation  of  damages  lets  in  evidence  of  such  damages  only  as  naturally 
or  necessarily  resulted  from  the  wrongs  charged:  Campbell  v.  Cook,  86  Tex, 
630;  40  Am.  St.  Rep.  878. 

Damages— Negligence— Evidence. — The  Carlisle  tables  of  mortality  ar& 
admissible  in  evidence  in  an  action  for  damages  for  negligence,  when,  and 
for  what  purpose:  Steinhrunner  v.  Pittsbunjh  etc.  Ry.  Co.,  146  Pa.  St.  504;  25 
Am.  St.  Rep.  806,  and  note,  showing  upon  what  the  value  of  life  tables  a» 
evidence  depends.  They  are  not  conclusive:  See  note  to  Adams  v.  Iron 
cuffs  Co.,  18  Am.  St.  Rep.  458. 

Damages.  -Elements  of,  in  Action  fob  Personal  Injury:  See  Stan- 
dard Oil  Co.  V.  Tiei-ney,  92  Ky.  367;  36  Am.  St.  Rep.  595,  and  note;  Mc- 
Hugh  V,  Schlosser,  159  Pa.  St.  480;  39  Am.  St.  Rep.  699,  and  note. 

Master  and  Servant. — The  Liability  of  a  Master  for  the  Negli- 
gence OF  His  Servant,  whereby  another  servant  is  injured,  does  not  depend 
upon  the  doctrine  of  respondeat  superior,  but  upon  the  omission  of  some  duty 
of  the  master  which  is  deputed  to  such  inferior  employee.  If  the  act  omitted 
is  one  of  the  kind  which  the  master  owes  to  his  employee  the  duty  of  per- 
forming, he  is  responsible  to  the  employee  for  the  manner  of  its  perform- 
ance. It  is  not  a  question  of  rank  among  the  different  employees:  Hanking 
V.  New  York  etc.  R.  R.  Co.,  142  N.  Y.  416;  40  Am.  St.  Rep.  616,  and  note; 
Dvryer  v.  American  Ex.  Co.,  82  Wis.  307;  33  Am.  St.  Rep.  44,  aud  note. 

Master  and  Servant. — A  Master  is  not  Responsible  fob  the  Neg- 
ligence or  His  Superior  Servant  in  giving  orders  whereby  injury  is  sus- 
tained by  an  inferior  servant:  Moody  v.  Hamilton  Mfg.  Co.,  159  Mass.  70; 
38  Am.  St.  Rep.  396. 

Master  and  Servant. — Pellow-sebvants,  Who  abe:  See  Jenkins  t. 
Richmond  etc  R.  R.  Co.,  39  S.  C.  507;  39  Am.  St  Rep.  750;  Georgia  Pac 
Ry.  Co.  V.  Davis,  92  Ala.  300;  25  Am.  St.  Rep.  47. 

Railroad  Companies. — Care  Required  of  Sebvant  nt  Coupling  ob. 
Uncoupling  Cars:  See  Ragon  v.  Toledo  etc.  R.  R.  Co.,  97  Mich.  265;  37 
Am.  St.  Rep.  336,  and  note,  showing  want  of  precaution  that  will  preclnd*- 
recovery. 
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MaETIN    V.    KiCHARDSON. 
[94  Kbntucky,  18S.] 

CoHTKACTS  Growing  Out  of  Illegal  Transactions — Lottbrt  Tiokbt. 
One  who  purchases  a  lottery  ticket  ia  violation  of  law  may  recorer  the 
proceeds  of  a  prize  drawn  by  it  from  one  who  has  collected  such  pro* 
ceeds  after  having  fraudulently  obtained  the  ticket  from  such  purchaser 
in  exchange  for  another  worthless  lottery  ticket  after  the  former  ha* 
drawn  the  prize. 

LoTTSRT  TicKK'rs — RiGHT  TO  Recovbr.  — The  lawful  owner  of  a  legal  lot- 
tery ticket  which  has  drawn  a  prize  may  recover  the  amount  thereof 
from  one  who  has  fraudulently  obtained  the  ticket  from  him  after  the 
drawing,  and  has  collected  the  amount  of  the  prize.  In  such  case  ever} 
presumption  is  indulged  in  favor  of  the  legality  of  the  ticket  and  of  iti 
purchase,  in  the  absence  of  allegation  and  proof  to  the  contrary. 

Oohiracts — Validity  of  When  Springing  from  Illegal  Transactions. 
If  an  act  in  violation  of  law  is  already  committed,  a  subsequent  agree- 
ment, which,  though  founded  thereon,  constitutes  no  part  of  the  origi- 
nal inducement  or  consideration  for  the  illegal  act,  is  valid. 

Adair  &  Morton,  for  the  appellant. 

W.  Lindsay^  E.  W,  Hines,  and  Allen  &  Hughes,  for  the 
appellee. 

*®*  Hazelbigg,  J.  Richardson,  the  appellee,  was  the  owner 
and  holder,  by  purchase  from  Martin,  the  appellant,  of  four 
tickets  in  the  Little  Louisiana  Lottery  concern.  Among 
them  was  ticket  No.  93,262. 

The  drawing  was  fixed  for  January  14,  1890,  and,  on  the 
15th  or  16th  of  that  month.  Martin  informed  Richardson  that 
it  had  been  postponed.  He  then  induced  him  to  surrender 
his  four  tickets  and  accept  one  in  the  Big  Louisiana  Lottery, 
saying  that  he  had  let  him  have  these  four  tickets  by  mis- 
take, that  they  belonged  to  another  person,  who  was  demand- 
ing them.  As  a  matter  of  fact  the  drawing  had  not  been 
postponed,  and  the  ticket  numbered  as  above  stated  had 
drawn  a  prize  of  three  thousand  seven  hundred  and  fifty 
dollars.  These  facts  were  known  to  the  appellant  and  not  to 
the  appellee.  Thereafter  the  appellant  "*•  presented  the 
ticket  to  the  lottery  concern  and  received  the  prize.  Refus- 
ing to  account  to  the  appellee  for  it,  he  was  sued,  and  in  the 
lower  court,  after  the  verdict  of  a  jury,  judgment  for  the  sum 
of  three  thousand  seven  hundred  and  fifty  dollars  was  ren- 
dered against  him,  and  from  which  he  appeals.  He  does  not 
bring  up  the  evidence,  and  hence  the  only  question  is  as  to 
the  sufficiency  of  the  pleadings  to  support  the  verdict  and 
AM.  at.  Hmr..  You  XLIL  -  23 
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judgment.  The  action  was  simply  one  for  money  had  and 
received.  The  defendant  collected  that  which  belonged  to 
the  plaintiff",  and  the  law  implied  a  contract  to  pay  it  over  to 
him.  The  contract  which  the  law  raised  between  them  was 
not  founded  on  the  purchase  or  sale  of  a  lottery  ticket,  but 
on  the  obligation  to  refund  the  money  which  had  been  pro- 
cured and  received  by  falsehood  and  fraud.  It  is  true  the 
plaintiff"  alleges  that  he  bought  the  ticket  from  the  defendant, 
and  that  it  was  one  in  the  Little  Louisiana  Lottery,  but  he 
does  not  state  where  he  bought  it,  and  there  is  nothing  in  the 
petition  to  show  that  the  lottery  was  unauthorized  by  law  to 
transact  such  business.  Hence  the  demurrer  was  properly 
overruled. 

The  answer  denied  that  the  plaintiff"  had  ever  owned  or 
held  the  ticket  numbered  93,262,  or  that  the  defendant  ever 
delivered  said  ticket  to  the  plaintiff',  or  that  such  ticket  was 
obtained  by  defendant  from  the  plaintiff"  in  any  way,  or  that 
he  made  the  representations  complained  of. 

Then  follows  a  statement  in  the  answer  of  how  the  plain- 
tiff" and  defendant  had  exchanged  a  dollar  ticket  in  the  Big 
Louisiana  Lottery  for  four  twenty-five  cent  ***  tickets  in  the 
Little  Louisiana  Lottery,  and  he  disclaims  any  knowledge  at 
the  time  of  any  of  the  tickets  having  drawn  prizes.  He  avers 
that  the  Little  Louisiana  Lottery  is  located  and  operated  in 
California,  and  is  not  licensed  or  authorized  by  the  laws  of 
California  or  other  states  to  carry  on  that  business;  nor  is 
either  of  said  concerns  authorized  or  licensed  to  carry  on  such 
business,  or  sell  or  dispose  of  tickets  or  prizes  by  any  law  or 
statute  of  this  state;  that  both  plaintiff"  and  defendant  resided 
in  this  state  at  the  time  of  the  purchase  by  plaintiff"  of  the 
tickets,  and  at  the  time  of  their  procurement  and  exchange 
as  aforesaid,  and  all  said  acts  and  transactions  were  had  and 
done  in  Union  county,  Kentucky. 

It  will  be  observed  that  it  is  nowhere  alleged  that  plaintiff 
bought  ticket  No.  93,262  in  Kentucky,  or  that  he  exchanged 
that  particular  ticket  with  the  defendant  in  Kentucky.  The 
transactions  set  up  by  the  defendant  in  his  answer  as  having 
occurred  in  Union  county,  Kentucky,  necessarily  excluded 
those  with  reference  to  this  particular  ticket,  because  the 
defendant  expressly  and  unreservedly  denied  that  plaintiff" 
ever  held  this  ticket,  or  that  he  ever  obtained  it  from  him  in 
any  way.  Moreover,  the  plaintiff",  by  reply,  denied  that  the 
Little  Louisiana  Lottery  was  not  licensed  or  authorized  by 
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law  to  carry  on  such  business;  and  therefore,  as  every  pre- 
sumption must  be  indulged  in  necessary  to  support  the  judg- 
ment, we  must  assume,  in  the  absence  of  any  thing  to  the 
contrary,  that  this  purchase  or  exchange  of  ticket  No.  93,262 
occurred  in  some  place  where  it  was  legal  and  lawful  to  pur- 
chase it  or  exchange  it,  and  that  the  Little  Louisiana  Lot- 
tery *®®  was  an  institution  legally  licensed  to  carry  on  its 
business.  If  the  evidence  were  before  us  a  different  state  of 
case  might  be  shown,  but  the  verdict  was  for  the  plaintiff,  and 
presumably  sustained  by  the  proof.  And  moreover,  as  an- 
nounced in  all  such  cases,  every  presumption  is  in  favor  of 
the  legality  of  the  transaction:  Bibb  v.  Miller,  11  Bush,  306. 
Here,  then,  we  have  a  case  where  a  party  holds  a  ticket,  the 
value  of  which  does  not  depend  on  any  chance,  or  its  payment 
on  the  voluntary  action  of  the  company,  and  the  legal  atten- 
tion, title,  and  ownership  of  which  is  not  called  in  question 
or  tainted  with  any  sort  of  illegality.  It  is  fraudulently  ob- 
tained from  the  possession  of  its  rightful  owner,  and  we  can 
see  no  reason  why  recovery  may  not  be  had.  Such,  indeed, 
would  seem  to  be  the  case  if  the  purchase  or  sale  were  shown 
to  have  occurred  in  Kentucky.  This  is  not  an  action  on  a 
contract  of  sale  or  purchase  of  a  lottery  ticket.  The  transac- 
tion out  of  which  the  suit  springs,  and  which  forms  its  sole 
basis,  is  subsequent  to  any  alleged  illegal  act,  and  wholly 
disconnected  with  it. 

In  Armstrong  v.  Toler,\l  Wheat.  258,  Chief  Justice  Marshall 
approved  the  opinion  of  the  lower  court,  which  was  to  the 
effect  "  that  a  new  contract,  founded  on  a  new  consideration, 
although  in  relation  to  property  respecting  which  there  had 
been  unlawful  transactions  between  the  parties,  is  not  itself 
unlawful."  And  Toler  was  allowed  to  recover  of  Armstrong 
money  which  he  had  paid  for  Armstrong  on  account  of  goods 
known  by  both  parties  to  have  been  imported  contrary  to  law. 

**•  In  Catia  v.  Phalen,  2  How.  376,  Catts  was  employed  to 
draw  out  the  tickets.  He  had  a  confederate  to  buy  a  certain 
ticket,  and  before  inserting  his  hand  in  the  lottery  wheel  he 
concealed  in  the  cuff  of  his  coat  certain  false  and  fraudulent 
tickets,  which  he  managed  to  slip  between  his  fingers,  and 
then  drawing  out  his  hand  produced  the  false  ticket.  When 
sued  for  the  money  received  on  the  tickets  so  procured  he 
relied  on  the  admitted  illegality  of  the  lottery  drawing. 

The  supreme  court  said:  "  Phalen  &  Morris  had  in  their 
possession  twelve  thousand   five  hundred  dollars,  either  in 
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their  own  right  or  as  trustees  for  others  interested  in  the  lot- 
tery. No  matter  which,  the  legal  right  to  this  sum  was  ii> 
them.  The  defendant  claimed  and  received  it,  by  false  and 
fraudulent  pretenses,  as  morally  criminal  as  by  larceny, 
forgery,  or  perjury;  and  the  only  question  before  us  is  whether 
he  can  retain  it  by  any  principle  or  rule  of  law." 

"  To  state,"  says  the  court,  "  is  to  decide  such  a  case.'* 

"  The  principle  of  illegal  contracts  is"  (see  Story  on  Con- 
flict of  Laws,  sees.  248,  249),  "  after  the  illegal  act  is  done,  if 
the  new  contract  is  wholly  unconnected  with  the  illegal  act, 
and  is  founded  on  a  new  consideration,  and  is  not  a  part  of 
the  original  scheme,  although  it  may  be  known  to  the  party 
with  whom  the  contract  is  made,  it  will  make  no  difference 
that  such  new  and  independent  contracts  are  made  with  the 
person  who  is  the  contractor  or  conductor  of  the  original' 
illegal  act,  if  it  is  wholly  disconnected  therefrom." 

So  in  Story  on  Contracts,  section  760,  it  is  said:  *••  "If 
an  act  in  violation  of  either  statute  or  common  law  be  already 
committed,  and  a  subsequent  agreement  entered  into,  which, 
though  founded  thereupon,  constituted  no  part  of  the  original 
inducement  or  consideration  of  the  illegal  act,  such  an  agree- 
ment is  valid." 

Instead  of  an  "agreement"  between  the  parties,  founded 
upon  alleged  illegal  acts,  we  have  in  this  case  an  implied 
obligation  raised  by  law  to  refund  moneys  fraudulently  re- 
ceived and  withheld.  For  other  authorities  to  the  same 
effect,  see  Farmer  v.  Russell,  1  Bos.  &  P.  295;  Willson  y 
Owen,  30  Mich.  474;  Rothrock  v  Perkinson,  61  Ind.  39. 

The  Little  Louisiana  Lottery  concern  was,  under  the  plead- 
ings in  this  case,  an  institution  operated  under  lawful  author- 
ity, and  the  defendant,  in  presenting  the  ticket  in  question,, 
and  in  collecting  the  plaintiff's  money,  may  be  regarded  as- 
acting  as  his  agent,  and  as  collecting  for  his  use.  The  law 
implies  an  obligation  to  refund  the  money,  which  is  subse- 
quent to  and  disconnected  with  the  alleged  illegal  acts  of 
buying,  selling,  or  exchanging  the  tickets. 

Judgment  afl&rmed.  

CoHXB^AOTH  Growing  Out  o»  Illboal  TRANaAoriows  —  Actioks  oh.  — 
No  right*  oan  spring  out  of  or  be  reated  upon  aa  act  in  the  performance  of 
whioh  a  CTiminal  penalty  la  incurred,  and  all  contracts  which  are  made  in 
viola tion  of  a  penal  statute  are  roid:  Toungblood  t.  Birmingham  Trust  etc^ 
Oa.,  U  AU.  621;  36  Am.  St  Rep.  245,  and  note,  with  the  cases  ooUected. 
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Egberts  v.  Tanobt. 

[M  KurrucKT,  248.] 

CHiVPBBTT. — Ah  AssiaicMSNT  OF  ▲  Note  to  aa  attorney,  in  eonsideratioa 
of  his  agreemunt  to  bring  aait  thereon  at  his  own  costs  and  szpense, 
and  divide  with  the  assignor  whatever  sum  he  collects,  is  champertoos 
and  Toid. 

C^HAMPKRTT— CoKSTRUonoM  ov  Statdtb. — Under  a  statute  providing  that 
all  contracts  made  in  consideration  of  services  to  be  rendered  in  the 
prosecution  or  defense,  in  or  out  of  court,  of  any  suit  by  any  person 
not  a  party  on  record  in  such  suit,  whereby  any  part  of  the  thing  sued 
for  is  to  be  received  by  such  person  for  his  services  or  assistance,  shall 
be  void,  it  is  not  necessary  that  an  action  should  be  pending  to  render 
the  contract  champertous  and  void. 

TBU3TKS3  A»D  BSNEFICIARIKS — ACTIONS  AOAINST — NkOBSSABT  PaRTISS. — A 

trustee  and  his  cestui  que  tttut  are  so  far  independent  of  each  other 
that  an  action  against  one  has  no  effect  upon  the  other,  and  both  are 
essential  parties  to  a  complete  determination  of  any  action  in  reference 
to  the  trust  estate. 
Ty.DSTEKS  AND  BaNKiiciAJEiiRS — JvDQMKSTfi  AoAiNST. — A  judgment  against 
a  ceetui  que  trust,  the  trustee  not  being  a  party,  does  not  bind  him,  and 
he,  in  an  action,  that  seeks  to  subject  the  trust  estate  to  the  satisfao* 
tion  of  that  judgment,  may  contest  its  correctness,  and  show  that  it  ia 
Toid. 

Lindsay  &  Botts^  for  the  appellant. 

E.  E.  Settle,  for  the  appellees. 

•**  Bennett,  C.  J.  R.  S.  Yancey  executed  and  delivered 
to  Jesse  Holbrook  his  promissory  note.  Thereafter,  Hol- 
brook  assigned  said  note  to  W.  6.  Roberts,  a  lawyer,  and 
appellant.  The  consideration  of  the  assignment  was  that 
the  appellant,  as  such  assignee,  was  to  bring  suit  on  said 
note  against  R.  S.  Yancey  at  his  own  costs  and  expense,  and 
divide  whatever  sum  that  he  n)ight  collect  from  said  Yancey 
between  himself  and  Holbrook.  Judgment  was  obtained  by 
default  against  Yancey  for  the  amount  of  said  note,  and  exe- 
cution having  issued  thereon  and  returned  no  property  found, 
the  appellant  instituted  this  equitable  action  against  the  said 
appellant,  and  R.  H.  Yancey,  his  trustee,  to  subject  the  trust 
estate  held  by  R.  H.  Yancey,  to  said  debt.  R.  H.  Yancey, 
who  was  not  a  party  to  the  common-law  suit,  by  an  amended 
answer  contested  the  right  of  the  appellant  to  subject  said 
trust  estate  to  said  debt,  upon  the  ground  that,  the  contract 
being  champertous  and  void,  the  judgment  rendered  thereoa 
is  void.  The  lower  court  overruled  a  demurrer  to  the  •*• 
Amended  petition,  and  from  this  action  the  appellant  ap* 
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pealed  to  the  superior  court,  and  that  court  aflBrmed  the  judg- 
ment; and  from  that  opinion  this  appeal  is  prosecuted. 

The  appellee  contends,  first,  that  the  law  of  champerty 
does  not  apply  to  this  case,  because  it  is  not  alleged  that  suit 
was  pending  at  the  time  the  contract  was  made  with  a  per- 
son not  a  party  on  record. 

Section  1  of  chapter  11  of  the  General  Statutes  provides: 
"All  contracts,  agreements,  and  conveyances  made  in  con- 
sideration of  the  services  to  be  rendered  in  the  prosecution  or 
defense,  or  the  aiding  in  the  prosecution  or  defense  in  or  out 
of  court,  of  any  suit  by  any  person  not  a  party  on  record  in 
such  suit,  whereby  the  thing  sued  for  or  in  controversy,  or 
any  part  thereof,  is  to  be  taken,  paid,  or  received  by  such, 
person  for  his  services  or  assistance,  shall  be  null  and  void." 

"Sec.  8,  Neither  party  to  any  contract  made  in  viola- 
tion of  the  provisions  of  this  chapter  shall  have  any  right  of 
action  or  suit  thereon." 

As  to  the  first  contention  of  the  appellant,  it  is  sufficient 
to  say  that  it  is  not  necessary  that  an  action  should  be  pend- 
ing in  order  to  create  a  champertous  contract  within  the 
meaning  of  said  section:  See  Rust  v.  Larue,  4  Litt.  418;  14 
Am.  Dec.  172;  3  Am.  &  Eng.  Ency.  of  Law,  70.  Also  the 
section  quoted  does  not  mean  that  an  action  must  be  pending 
in  order  to  make  the  contract  champertous. 

The  eighth  section  quoted  expressly  provides  that  neither 
party  to  such  contract  shall  have  any  right  of  action  or  suit 
thereon.  Said  section  makes  it  clear,  ***  if  there  was  otlier- 
wise  any  doubt,  that  no  action  or  suit  shall  be  brought  on 
such  contract,  evidently  because  the  contract,  being  vicious 
and  against  public  policy,  tainted  the  whole  transaction,  and, 
consequently,  any  judgment  rendered  thereon,  the  object  of 
which  is  to  enforce  said  contract,  may  be  resisted  by  the 
proper  parties.  Therefore,  there  is  no  doubt  that  any  person 
not  a  party  or  privy  to  said  common-law  judgment  is  not 
bound  thereby;  and,  whenever  an  attempt  to  enforce  it  an- 
tagonizes his  rights  or  duties,  he  may  resist  said  judgment  to 
the  extent  that  its  enforcement  antagonizes  his  rights,  and  in 
order  to  do  so  he  may  show  that  said  judgment  is  void  on 
account  of  champerty,  etc. 

The  trustee  held  some  estate  willed  to  him  by  his  father 
in  trust  for  his  brother,  R.  S.  Yancey,  and  he  was  intrusted 
with  the  control  and  management  of  the  same  for  the  use  of 
hie  said  brother  during  his  life,  and  then  to  his  children. 
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This  trust  does  not  make  him  his  brother's  privy.  His 
control  and  management  of  the  estate  is  absolute,  being 
only  subject  to  an  action  for  damages  if  he  abuses  his  trust. 

He,  as  trustee,  and  his  brother  as  cestui  que  trust,  as  a  gen- 
eral rule,  are  regarded  as  being  so  independent  that  proceed- 
ings against  one  have  no  effect  upon  the  other,  and  both  are 
essential  to  a  complete  determination  of  any  action  in  refer- 
ence to  the  trust  estate:  See  Freeman  on  Judgments,  sec. 
178.  That  is,  to  say,  as  a  general  rule,  a  common-law 
judgment  against  the  cestui  que  trust,  the  trustee  not  being 
a  party,  does  not  bind  him,  and  he,  in  an  action  that  seeks 
to  *■*''  subject  the  trust  estate  to  satisfaction  of  that  judg- 
ment, may  contest  the  correctness  of  the  judgment,  and 
show  that  it  is  void,  in  order  to  protect  the  trust  property. 

The  judgment  is  affirmed. 


Champirtt. — A  contract  whereby  one  person  agrees  to  prosecute  an 
action  on  behalf  of  others,  for  a  share  of  the  proceeds  of  such  action,  is  not 
Toid  for  champerty,  when  it  is  not  against  public  policy:  Metropolitan  etc 
Itu,  Co.  V.  Fuller,  61  Conn.  252;  29  Am.  St.  Rep.  196.  A  bona  fide  agree- 
ment by  a  layman  to  furnish  funds  to  carry  on  a  pending  litigation,  in  con* 
■ideration  of  having  a  share  in  the  property  in  dispute  if  recovered,  is  not 
per  $e  void,  either  on  the  ground  of  champerty  or  of  public  policy:  Brovm 
T.  Bigiii,  21  Or.  260;  28  Am.  St.  Rep.  752,  and  note.  An  agreement  is  not 
cbampertous,  by  which  an  attorney  was  to  receive  a  certain  per  cent  of  the 
amount  recovered  for  his  services  and  expenses  in  the  prosecution  of  a 
claim  for  the  destruction  of  property  by  a  Confederate  cruiser,  before  the 
court  of  commissionera  of  Alabama  claims,  the  proceedings  before  such 
tribunal  being  an  inquest  and  a  trial:  Manning  v.  Sprague,  148  Mass.  18;  12 
Am.  St.  Rep.  508,  and  note.  See,  also,  the  extended  note  to  T/iaU/iimer  y. 
Brinckerhoff,  15  Am.  Dec  316. 

Trubts— Parties  to  Actio;*  Aoainst  Trust  'Es^tktx.—CeUuia  que  trutt 
need  not  be  joined  in  an  action  by  a  creditor,  to  reach  trust  property  in  the 
hands  of  administrators,  or  trustees  who  have  the  control  of,  and  whose 
duty  it  is  to  protect,  the  property:  Witulow  v.  Minnesota  etc  R.  R.  Co.,  4 
Minn.  313;  77  Am.  Dec.  619.  This  question  is  discaased  in  the  monographio 
note  to  Collifu  v.  Lofftiu,  34  Am.  Dea  722. 
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Davis  v.  Jonbs. 

[M  KlMTtKXT,  32a] 

OoHTRAcr  BT  Onb  PERSON  TO  Makb  Anotheb  His  Lbgal  Heir,  nok  in 
accordance  with  statute,  is  not  enforceable,  and  no  action  lies  for  ita 
.  breach. 

W.  H.  Holt  and  A.  K.  Cook^  for  the  appellant. 

■••  Bennett,  C.  J.  The  appellants  allege  in  their  peti- 
tion that  George  Jones  agreed  with  the  mother  of  the 
appellant,  Marinda  Davis,  that,  in  consideration  of  the 
mother  surrendering  the  custody,  care,  and  control  of  Ma- 
rinda, then  an  infant,  to  him,  "  he  would  clothe,  support,  and 
educate  her,  and  make  her  his  heir  at  law,  so  that  she  could 
inherit  all  his  estate."  The  appellants  say  that  said  Jones 
died  without  making  Marinda  his  heir  at  law.  They  claim 
five  thousand  dollars  damage  for  such  failure.  The  court 
sustained  a  demurrer  to  the  petition,  and  the  appellants  have 
appealed.  Was  the  agreement  to  make  appellant  Marinda 
the  heir  of  George  Jones  binding  upon  him?  Such  agree- 
ments are  against  the  policy  of  the  common  law;  hence  un- 
authorized, because  heirship  is  controlled  '**  by  the  law  of 
descents,  having  for  its  basis  the  degrees  in  blood,  etc.  And 
Buch  agreements  as  that  sued  on  in  this  case  would  put  the 
estate  in  a  different  channel  from  that  fixed  by  the  law  of 
descents. 

Such  contracts  being  unauthorized  by  the  common  law, 
and  as  all  common  contracts  in  this  state  are  generally  either 
authorized  by  the  common  law  or  by  statute,  no  contract  in 
general  is  binding  unless  it  is  authorized  by  the  common  law 
or  by  statute;  and  as  the  same  reason  exists  in  this  state  for 
forbidding  such  contracts  as  exists  at  common  law,  they  are 
unauthorized  and  not  binding.  But  the  legislature  of  this 
state  has  seen  proper  to  authorize  certain  parties  to  make 
persons  not  related  to  them  their  legal  heirs  upon  certain 
conditions,  by  petition  to  the  county  court  having  jurisdic- 
tion. And  it  has  been  settled  by  this  court  that  the  author- 
ity thus  given  is  the  only  authority  existing  in  this  state  by 
which  one  person  can  make  another  his  legal  heir,  and  any 
agreement  by  one  person  to  make  another  his  legal  heir,  not 
in  accordance  with  said  statute,  is  not  enforceable  (see  Wil' 
Inughby  v.  Motley,  83  Ky.  300;  Power  v.  Hafley,  85  Ky.  671); 
and  no  action  will  lie  for  its  breach.  In  the  case  of  Allen  v. 
Thomas,  3  Met.  (Ky.)  198,  77  Am.  Dec.  169,  the  father  of  a 
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bastard  child  agreed  with  its  mother,  she  being  about  to  sue 
him,  to  contribute  to  the  support  of  the  mother  and  child, 
and  pay  to  the  child  ten  thousand  dollars  when  requested. 
It  was  held  that  the  agreement  was  binding  because  it  was 
based  upon  a  compromise  and  adjustment  of  a  claim  that 
the  mother  had  a  right  to  make  in  behalf  of  herself  and 
child.  There  is  no  "*  principle  of  public  policy  or  of 
statute  forbidding  a  compromise  of  such  claim. 

In  this  case,  the  agreement  not  being  in  accordance  with 
the  statute,  supra,  is  not  enforceable,  and  no  action  will  lie 
for  its  breach. 

The  judgment  is  aflBrmed. 


Contracts  to  Make  a  Will — Validity  of. — A  contract  to  make  a  will 
may  be  enforced:  Hugvley  v.  Lanier,  86  Ga.  636;  22  Am.  St.  Rep.  487,  and 
note;  Manning  y.  Pipptn,  86  Ala.  357;  11  Am.  St.  Rep.  46,  and  note.  A 
person  may  make  a  valid  agreement  to  make  a  particular  disposition  of  his 
property  by  will:  Cat-micfiael  v.  CarmicJiael,  72  Mich.  76;  16  Am.  St.  Rep. 
628,  and  note.  See  the  extended  notes  to  Johnton  v.  Hubbell,  66  Am.  Deck 
784,  and  Hawkins  v.  Ball,  68  Am.  Deo.  759. 


Bbeokenbidqe  Company  v.  Hioks. 

[94  KkntuckT,  362.] 

Mastkr  and  Skrvamt— Dsfkctivb  Appliances — Failure  ot  Master  to 
Keep  Promise  to  Repair. — When  a  master  or  superior  servant  notified 
by  an  inferior  servant  of  a  defect  in  the  machinery,  appliances,  or  prem* 
iaes  furnished  for  his  use,  promises  to  repair  within  a  reasonable  time, 
such  servant,  by  remaining  in  the  service  a  reasonable  time  thereafter, 
does  not  assume  the  risk,  nor  waive  his  right  to  recover  from  the  mas- 
ter, if  injured  by  reason  of  the  defect  within  such  time. 

Hastbr  and  Servant  — Defectivb  Appliances — Risk  Assumed  bt  Sert. 
ANT. — If  a  servant  knowing  of  a  defect  in  machinery,  materials,  or  prem- 
ises  furnished  for  his  use,  without  complaint  or  promise  from  the  master 
or  superior  servant  to  repair,  continues  to  use  them,  he  assumes  the  risk 
and  waives  all  claim  against  the  master  for  injury  therefrom. 

Bullitt  &  Sheild,  for  the  appellant. 

Farhigh  &  Straus  and  D,  H.  Murray,  for  the  appellee. 

•••  Pryor,  J.  The  appellee,  Hicks,  in  working  the  mines 
of  the  appellant,  received  a  serious  personal  injury  by  the 
falling  of  a  stone  uj)on  him  from  the  roof  of  the  quarry  or 
mine  while  in  the  employ  of  the  company,  ••''  and  has  re- 
covered four  thousand  dollars  in  damages  on  the  ground  that 
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the  injury  resulted  from  the  negligence  of  the  company's  em- 
ployees. 

In  order  for  the  protection  of  miners,  and  to  prevent  such 
injuries  from  falling  stones,  the  roof  above  the  miner  is  sup- 
ported by  props  that  are  furnished  by  the  company,  and, 
where  the  distance  under  the  mines  from  the  entry  is  con- 
siderable, these  props  are  hauled  in  by  cars  that  are  used  in 
bringing  out  the  coal.  Sometimes  the  miners  themselves 
carry  the  props  on  their  shoulders  to  the  places  wanted,  but 
the  evidence  in  this  case  conduces  to  show,  and  without  con- 
tradiction, that  it  is  the  duty  of  the  company  to  furnish  them 
at  the  place  designated  or  deemed  necessary  for  their  use. 
The  appellee  and  his  fellow-laborers  were  experienced  miners, 
and,  apprehending  danger,  or  thinking  there  was  a  necessity 
for  props  where  they  were  at  work,  had  laid  out  timbers,  such 
as  they  wanted  to  use  for  props,  and  marked  them  so  as  those 
whose  duty  it  was  to  bring  them  in  would  have  no  difficulty 
in  getting  such  props  as  they  wished. 

The  haulers,  as  they  are  termed,  were  told  several  times  to 
bring  them  in,  but  failed.  The  mining  boss  had  been  in  the 
room  where  this  appellee  was  at  work  two  days  before  the 
accident,  and  his  judgment  consulted  as  to  the  danger.  He 
was  shown  some  loose  stone  in  the  roof,  over  the  road,  and 
wanted  the  workmen  to  brace  it,  and  was  told  it  would  cost 
no  more  to  take  it  down;  Hicks,  appellee,  remarking  that 
they  could  not  get  timbers  to  brace  their  room  up,  or  roof 
above,  much  less  the  roadway.  The  boss  then  promised  to 
send  timbers  '*'  in.  The  very  day  of  the  accident,  the  em- 
ployees or  haulers  were  told  to  bring  the  timbers  in  by  Hicks, 
and  Dickerson,  who  was  at  work  with  Hicks,  says  they  were 
told  every  day.  This  boss  was  told  a  day  or  two  before  the 
injury  that  the  props  ought  to  be  sent  in,  and  his  reply  was, 
♦'  Damn  it,  I  forgot  it." 

Hicks  and  Dickerson  were  the  only  ones  working  in  the 
room  at  the  time  of  the  injury,  and,  finding  that  no  props 
would  be  sent  in,  resolved  to  quit  work,  and,  in  leaving, 
Hicks  having  gone  into  one  corner  of  the  room  for  oil  to  fill 
his  lamp,  in  returning  this  rock  fell  upon  him,  crippling  him 
for  life.  Dickerson  says  it  was  not  the  rock  above  their  heads 
where  they  had  been  digging,  and  if  the  testimony  of  these 
witnesses  is  to  be  credited,  it  is  evident  that  the  personal  in- 
jury resulted  from  the  neglect  of  the  defendant's  employees. 

We  have  given  the  testimony  for  the  appellee  bearing  on 
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the  main  question,  all  of  which  is,  in  eflFect,  controverted  by 
the  testimony  for  the  appellant,  and  the  sole  question  in  this 
case  is,  Should  the  court  have  instructed  the  jury  to  find  for 
the  defendant?  A  peremptory  instruction  was  based  on  tlie 
idea  that  this  appellee,  knowing  the  danger,  voluntarily  con- 
tinued his  work,  in  a  place  where  he  knew,  or  must  be  pre- 
sumed to  have  known,  that  he  was  in  danger  of  great  bodily 
injury.  The  cases  of  Sullivan  v.  Louisville  Bridge  Co.,  9  Bush, 
81,  and  Bogenschutz  v.  Smith,  84  Ky.  330,  as  well  as  other 
similar  cases,  are  relied  on  as  sustaining  this  doctrine.  The 
doctrine  contended  for  is  well  understood,  and,  if  the  testi- 
mony for  the  appellee  brings  '**  this  case  within  the  rule, 
then  the  verdict  below  should  have  been  for  the  defendant. 

In  Sullivan  v.  Louisville  Bridge  Co.,  9  Bush,  81,  there  were 
two  planks  placed  side  by  side  from  a  barge  filled  with  stone 
to  a  crib  into  which  the  stone  was  being  placed.  The  work- 
man used  the  plank  in  carrying  the  stone  for  days,  making 
no  complaint,  and  finally  fell  off  the  plank  and  was  drowned. 
He  knew  the  danger,  saw  what  he  had  to  stand  on,  made  no 
complaint,  and  after  his  death  it  was  insisted  that  proper  pro- 
tection to  his  person  had  not  been  afforded  by  his  employer. 
This  court  said  he  voluntarily  placed  himself  in  the  position 
from  which  he  fell,  knew  the  danger,  and  by  the  exercise  of 
proper  care  might  have  avoided  it.  The  same  question  arose 
in  Bogenschutz  v.  Smith,  84  Ky.  330.  and  in  Hughes  v.  Cincin- 
nati etc.  R.  R.  Co.,  91  Ky.  526.  It  will  be  assumed  in  this 
case  that  both  the  employer  and  employee  knew  of  the  dan- 
ger, or  from  the  facts  had  the  right  to  apprehend  it.  Then 
the  question  arises,  Did  Hicks  waive  the  danger,  and  volun- 
tarily assume  to  work  without  looking  to  the  employer  for 
these  props?  If  Hicks,  knowing  the  danger,  continued  in 
his  work  without  complaint,  or  rather  without  requiring  of 
his  superior  to  provide  these  props,  then  he  cannot  recover, 
and  this  is  the  rule  recognized  by  the  cases  to  which  our  at- 
tention has  been  called  by  counsel  for  the  appellant.  Sup- 
pose, however,  the  superio-  is  notified  of  the  danger,  and  the 
necessity  for  these  props,  and  promises  to  furnish  them  in  a 
reasonable  time,  then  the  workman  may  continue  his  work, 
and  will  not  be  adjudged  to  have  waived  the  right  of  ••''  ex- 
acting this  duty  of  his  superior  by  remaining  this  reasonable 
time  in  the  service. 

This  is  the  doctrine  of  all  the  text-books  with  reference  to 
machinery,  and  the  appliances  to  be  used  by  the  laborer  in 
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the  discharge  of  hie  duties:  Beach  on  Contributory  Nejgli- 
genoe,  372.  This  court  said  in  Bogenschutz  v.  Smith,  84  Kj. 
340:  "  But  generally,  if  a  servant  knows  that  the  machinery 
or  material  furnished  him  for  work  is  defective  and  unsafe, 
or  that  the  premises  where  he  labors  are  dangerous,  and  he, 
without  complaint  or  promise  from  the  master  of  a  change, 
oontinues  to  use  them,  he  must  be  deemed  to  have  waived 
any  claim  against  the  master  for  injury  therefrom."  The 
ordinary  risks  and  danger  in  this  kind  of  labor  the  appellee 
assumed  when  he  undertook  the  work,  and  while  this  danger 
may  be  anticipated  either  with  or  without  supporting  the 
roof  above,  where  the  laborer  continues  to  discharge  his 
duties  for  a  few  days,  believing,  and  having  the  right  to  be- 
lieve, that  the  support  required  will  be  furnished  him,  there 
seems  to  us  to  be  no  valid  reason  for  determining  that  such 
■conduct  is  a  waiver  of  the  right  of  recovery,  when,  if  the 
superior  had  complied  with  his  promise,  no  injury  would 
have  been  inflicted.  The  course  pursued  by  the  appellee  was 
rational,  and,  under  the  belief  that  all  danger  would  be 
averted  by  a  compliance  by  the  boss  with  his  promise,  and 
•when  he  saw  that  danger  was  actually  impending  was  leav- 
ing to  avoid  it  when  the  stone  fell.  The  right  of  recovery 
exists  if  the  testimony  of  the  appellee  and  his  co- workman 
is  to  prevail. 

Judgment  aflBrmed.  

Master  and  Sbrtakt — Dbfbotivb  Applianom — Assumption  o»  Rune 
A  eervaut  assumes  the  ordinary  risk  of  his  employment,  but  not  if  he  ta 
ignorant  of  the  danger,  and  has  no  reasonable  opportunitgr  to  know  it:  Se« 
note  to  Orman  v.  Mannix,  31  Am.  St.  Rep.  349.  If  machinery  with  which  a 
servant  works  is  nut  of  repair,  and  in  a  dangerous  condition  for  more  than  two 
-weeks,  the  master  must  be  chargeable  with  negligence  if  the  supervision  ex- 
ercised by  him,  or  his  agents,  has  been  such  that  he  does  not  know  of  the  con- 
-ditiou  of  such  machinery:  Monmouth  Alining  etc.  Co.  v.  Erling,  148  111.  621; 
39  Am.  St.  Rep.  187.  To  enable  an  employee  to  recover  from  his  employer 
«n  account  of  injuries  received  by  reason  of  defective  places,  machinery, 
appliances,  or  incompetent  co-employeea,  it  is  generally  necessary  to  allege 
4ind  prove  that  the  employer  was  in  fault,  and  that  the  employee  was  with- 
out fault,  or  to  allege  and  prove  facts  from  which  such  fault  and  want  of 
fault  may  be  inferred:  Pennsylvania  Co.  v.  Congdon,  134  Ind.  226;  39  Am. 
St.  Rep.  251,  and  note. 

Master  and  Servant — Notice  as  to  Defective  Machinery — Assxthp- 
TioN  or  Risk — Fellow-servants. — It  is  the  servant's  duty  to  observe 
whether  machinery  furnished  him  is  in  repair,  and  to  report  to  the  master 
if  it  is  not.  If  he  does  not  do  this  he  continues  to  work  at  his  own  risk. 
A  servant  does  not  assume  the  risk  of  the  negligence  of  a  fellow.servaat  in 
using  defective  machinery.     A  master  is  bound  to  exercise  reasonable  care 
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and  diligence  in  providing  and  keeping  in  repair  safe  tools  and  machinery  for 
hia  servant's  use.  A  servant,  therefore,  has  the  right  to  presume  that  such 
tools  and  machinery  are  safe,  and  tliat  they  will  be  kept  in  repair:  Mon- 
mnUh  Mining  etc.  Co.  v.  BSrling,  148  III.  521;  39  Am.  St.  Rep.  187,  and  note;. 
Orman  v.  Mannix,  17  Col.  564;  31  Am.  St.  Rep.  340,  and  note;  Bagon  ▼» 
Tokdo  etc  S.  B.  Co.,  97  Mich.  265;  37  Am.  St.  Rep.  336,  and  note. 


Hazelett  v.  Farthinq. 

[94  EKMmCKT,  421.] 

Wills — Construction  ov  Pxvise  to  Witx  and  Cuildbsn. — A  devise  by 
a  testator  "to  my  beloved  wife  and  children,"  naming  them,  gives  to 
the  persons  named  a  joint  and  equal  interest  in  the  property  devised,, 
and  not  a  life  interest  to  the  wife,  with  remainder  to  the  children. 

Wills,  HoMsaTSAD  Rights  Under. — A  widow  who  accepts  the  provisions* 
of  the  will  of  her  deceaused  husband  disposing  of  his  homestead  cannot 
claim  a  homestead  in  the  land,  and  in  such  case  the  claim  of  their 
children  to  a  homestead  is  also  barred. 

Wills — Hohestkad  Rights. — A  husband  may  dispose  of  his  homestead  by- 
will  in  any  manner  he  may  choose,  subject  only  to  right  of  his  widow 
to  renounce  the  will  and  claim  under  the  statute. 

Wills — Right  or  Disinherits!)  Child  Inheriting  rROM  Devises. — A 
child  of  a  testator,  excluded  from  inheriting  under  the  terms  of  bis 
will,  having  inherited  an  interest  in  the  property  devised,  by  the  death 
of  one  of  the  devisees,  is  entitled  to  have  the  property  divided,  and  her 
interest  allotted  to  her,  or,  if  the  property  is  not  susceptible  of  division, 
then  to  have  it  sold,  and  her  share  of  the  proceeds  of  the  side  allotted 
to  her. 

B.  8.  Dinkle,  for  the  appellants. 

*■•  Lewis,  J.  The  land  in  question  is  included  by  the 
fourth  clause  of  the  will  of  George  Farthing:  "I  will  and 
derise  to  my  beloved  wife  and  children,  namely:  Susan  Fran 
cis  Farthing,  Charles  W.  Farthing,  H.  M.  Pulliam,  N.  J. 
Farthing,  C.  B.  Farthing,  and  J.  C.  Farthing,  all  the  balance 
of  my  personal  property  and  real  estate,  of  whatever  kind, 
and  I  hereby  declare  this  writing  to  be  my  only  and  last  will 
and  testament." 

It  is  plain  the  testator  intended  to  give  to  his  wife  not 
a  life  estate,  remainder  to  the  others  named  in  that  clause, 
but  a  joint  and  equal  interest  in  the  fifty-two  acres  with 
them;  for  one  of  his  children,  plaintiff  and  appellant,  Mary 
E.  Hazelett,  was  purposely  excluded  from  any  interest,  while 
one  of  those,  named  H.  M.  Pulliam,  was  not  his  child,  but  a 
stepson,  he  having  been  twice  married,  and  having  at  his 
death  two  sets  of  children. 
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It  is  alleged  in  the  petition  of  plaintiff  that  the  widow,  who 
is  her  stepmother,  accepted  provisions  of  her  husband's  will, 
and  has,  together  with  infant  children,  occupied  the  land 
under  it  for  twelve  years  **'  past.  The  relief  prayed  for  is 
sale  of  the  land  and  division  of  the  proceeds,  a  portion  of 
which  plaintifiF  claims  in  right  of  her  full  brother,  one  of  the 
persons  named  in  the  fourth  clause,  but  since  deceased. 

Section  14,  article  13,  chapter  38,  of  the  General  Statutes, 
it  seems  to  us,  was  intended  to  apply  in  case  of  the  husband 
dying  intestate,  when,  as  thereby  provided,  **  the  homestead 
shall  be  for  the  use  of  the  widow  so  long  as  she  occupies  the 
same,  and  the  unmarried  infant  children  of  the  husband 
shall  be  entitled  to  a  joint  occupancy  with  her  until  the  un- 
married infant  child  arrives  at  full  age." 

It  is  true  the  widow  may,  by  renouncing  the  will — not, 
however,  done  in  this  case — claim  and  have  benefit  of  a  home- 
stead or  dower  right  in  land,  but  not  both.  But  a  person  was 
not  intended,  by  what  is  called  the  homestead  law,  to  be 
precluded  from  disposing  of  his  homestead  by  will  in  any 
manner  he  might  choose,  though  of  course  subject  to  right  of 
his  wife  to  renounce  the  will,  and  claim  under  the  statute. 

In  our  opinion  the  case  of  Elmore  v.  Elmore,  5  Ky.  Law 
Rep.  580,  is  conclusive  of  the  right  of  both  the  widow  and 
children  of  the  testator,  George  Farthing.  It  was  there  held 
that  the  widow  having  accepted  the  provisions  of  the  will, 
she  had  no  right  of  homestead,  and,  if  she  has  none,  the  chil- 
dren in  such  state  of  case  have  none.  The  latter  part  of 
section  14  provides:  '*  But  the  termination  of  the  widow's 
occupancy  shall  not  affect  the  right  of  the  children;  but  said 
land  may  be  sold  subject  to  the  right  of  said  widow  and 
children,  if  a  sale  is  necessary  to  pay  debts  of  the  husband." 

***  It  has  accordingly  been  held  by  this  court  that  the 
widow  could  not,  by  terminating  her  occupancy,  nor  other- 
wise, deprive  the  infant  children  of  their  homestead  right. 
But  such  rule  applies  only  in  cases  where  the  widow  and 
children  become  entitled  to  a  homestead  by  operation  of  law, 
not  where  the  husband  and  father  has  otherwise  disposed  of 
his  land  by  will.  Neither  the  widow  or  infant  children  had, 
when  this  action  was  commenced,  a  homestead  right  to  the 
land  of  testator,  George  Farthing,  but  appellant  was  entitled 
to  have  the  land  sold,  not  being  susceptible  of  division,  and 
the  share  of  proceeds  of  sale  she  inherited  from  her  deceased 
brother  allotted  to  her. 
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Judgment  reversed,  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 

Wills. — Devisk  to  Wifk  and  Children,  Construction  of:  See  Weaver 
r.   Weaver,  92  Ky.  491;  36  Am.  St.  Rep.  604,  and  note. 

Wills. — Election  of  Widow  not  to  Take  Under  a  Will:  See  note 
to  Estate  of  Vance,  23  Am.  St.  Rep.  273;  Estate  qf  Cunningham,  137  Pa.  St. 
621;  21  Am.  St.  Rep.  901. 

Homestead — Right  or  Widow  Under  Will. — A  husband  and  father 
eannot,  by  will,  deprive  his  widow  and  minor  children  of  their  homestead 
right,  but  the  provisions  of  his  will  may  be  so  clearly  expressed  to  be  in 
lien  of  homestead,  that  his  widow  may  be  compelled  to  choose  which  she 
will  take,  and,  by  electing  to  take  the  former,  renounce  the  latter:  Hatch's 
Estate,  62  Vt.  300;  22  Am.  St.  Rep.  109.  This  case  also  shows  when  dower 
is  barred  by  the  provisions  of  a  wilL 
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Deed  or  Will — Construction  of  Writing— Intention.  — Whether  an 
instrument  in  writing  is  a  deed  or  a  will  depends  upon  the  intention  of 
the  maker  aa  gathered  from  the  entire  language  used  in  the  instrument. 

Deed  to  Take  Effect  on  Grantor's  Death. — An  instrument  in  writing 
by  which  the  maker  deeds  specific  land  to  his  wife  for  life,  remainder 
to  his  grandson,  and  recites  that  "  this  deed  is  not  to  take  effect"  until 
the  grantor's  death,  he  "  to  have  and  keep  full  possession  of  said  farm 
during  his  life,"  is  a  deed,  taking  effect  upon  execution  and  delivery, 
and  vesting  a  remainder  in  the  grandson  immediately,  reserving  to  the 
grantor  a  life  estate  only,  and  if  the  latter,  after  the  deed  is  recorded, 
■ells  and  conveys  valuable  timber  standing  on  the  land,  the  purchaser 
from  him,  after  his  death,  ii  not  entitled  to  enter  for  the  purpose  of 
taking  such  timber. 

R.  T.  Bums  and  Stewart  &  Stewart,  for  the  appellant. 

L.  T.  Moore  and  John  F.  Hager,  for  the  appellee. 

**•  Pryor,  J.  Jesse  Phillips,  in  consideration  of  the  kind 
treatment  of  his  wife  Vicey,  and  the  love  and  affection  he 
had  for  his  grandson,  John  Phillips,  as  he  expresses  it,  granted 
and  conveyed  to  them  his  lands  upon  which  he  lived,  describ- 
ing them  by  a  specific  boundary,  in  the  following  manner: 
"This  land  is  deeded  to  Vicey  E.  Phillips  during  her  life, 
and  she  is  to  live  on  and  have  control  until  her  death,  and 
at  the  time  of  her  death  it  is  to  go  to  and  belong  to  Joiiu 
Phillips,  son  of  William  Phillips,  deceased,  and  his  heirs  for- 
ever. This  deed  is  not  to  take  effect  until  the  death  of  Jesse 
Phillips,  and  Jesse  Phillips  is  to  have  and  keep  full  possession 
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of  said  farm  during  bis  life,  and  to  have  all  proceeds  of  said 
farm  until  his  death;  and  if  said  John  should  get  in  debt,  or 
any  thing  that  would  sell  the  land,  then  at  the  time  of  sale  it 
is  to  go  to  his  children,"  etc. 

The  deed  was  lodged  for  record  and  recorded  in  the  county 
of  the  grantor's  residence,  and  where  the  land  is  located,  and 
the  grantor  lived  upon  it  until  his  death,  that  occurred  not 
long  before  this  action  was  instituted. 

After  this  conveyance  to  his  wife  and  grandson  the  grantor 
sold  and  conveyed  to  the  appellee,  the  Thomas  Lumber  Com- 
pany, all  the  valuable  timber  standing  upon  this  land,  the 
consideration  paid  being  some  twenty-three  hundred  dollars. 
This  deed  was  also  admitted  to  record. 

After  the  death  of  the  grantor  the  appellee  claimed  the 
right  to  use  and  occupy  this  land  for  the  purpose  of  getting 
the  timber  from  it,  and  asserting  its  right  **'  to  the  timber 
by  reason  of  this  conveyance  made  subsequent  to  that  made 
to  the  appellant. 

The  appellant  filed  this  petition,  claiming  the  land  under 
the  conveyance  from  his  grandfather,  and  sought  to  pre- 
vent the  appellee  lumber  company  from  entering  upon  the 
land  to  cut  this  timber  or  removing  it  from  the  premises, 
alleging  that  its  deed  was  a  cloud  upon  his  title,  and  that  the 
timber  gave  to  the  land  its  principal  value;  that  the  appellee 
had  obtained  the  deed  by  fraud  from  his  grandfather,  and 
the  evidences  of  his  (appellant's)  rights  were  of  record,  and 
known  by  the  defendant.  A  demurrer  was  sustained  to  the 
petition,  and  the  petition  dismissed. 

It  is  insisted  by  counsel  for  the  appellant  that  no  estate 
of  any  kind  was  created  by  Jesse  Phillips  before  his  death, 
and  that  his  right  to  dispose  of  either  the  timber  or  land  so 
as  to  pass  the  fee  never  having  been  parted  with,  the  convey- 
ance to  the  appellee  gave  it  a  full  and  perfect  right  to  the 
timber.  This  contention  of  counsel  is  based  upon  the  pro- 
vision in  the  deed  to  his  wife  and  grandson,  which  says': 
"This  deed  Is  not  to  take  effect  until  the  death  of  Jesse 
Phillips,"  and  the  sale  of  the  timber  having  been  made  before 
that  deed  took  effect  the  title  to  the  purchaser  is  complete. 

The  case  of  Leaver  v.  Gauss,  62  Iowa,  314,  used  the  lan- 
guage: "To  commence  after  the  death  of  the  grantors,  it 
being  understood  between  the  grantors  and  the  grantee  that 
the  grantee  shall  have  no  interest  in  the  premises  as  long  act 
the  grantors,  or  either  of  them,  shall  live";  and  it  was  held 
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that  the  provision  in  that  instrument  was  testamentary  in  its 
character,  ***  and  revocable  at  any  time  by  the  grantor. 
Other  cases  liave  been  cited,  and  proceed  on  the  idea  that  a 
postponement  of  the  enjoyment  of  the  estate  by  the  grantor 
leads  to  the  conclusion  that  the  gift  or  grant  is  testamentary 
and  revocable,  unless  it  plainly  appears  that  a  future  interest 
was  presently  given  and  irrevocable:  Babb  v.  Harrison,  9 
Rich.  Eq.  Ill;  70  Am.  Dec.  203;  Turner  v.  Scott,  51  Pa.  St. 
126. 

It  may  be  said  that  where  no  interest  is  vested  or  xjontin- 
gent  in  the  grantee  until  the  death  of  the  maker,  and  no  in- 
tent to  pass  title,  the  doctrine  contended  for  must  prevail. 
The  language  used  must  fix  the  interest  of  the  grantee,  and 
determine  whether  the  instrument  is  a  deed  or  merely  testa- 
mentary in  its  character. 

The  fundamental  rule  in  the  construction  of  both  wills 
and  deeds  is  to  give  effect  to  the  intention  of  the  party  exe- 
cuting the  instrument,  and  this  is  to  be  arrived  at  by  the 
language  used  as  found  in  the  entire  writing. 

It  is  manifest  tons,  after  reading  carefully  the  conveyance 
to  the  wife  and  grandson,  that  the  grantor's  intent  was  to 
retain  possession  and  control  of  the  land,  in  so  far  as  the 
right  to  its  cultivation  and  its  products  was  concerned,  during 
his  life,  and  after  his  death  to  his  wife  for  life,  and  then  to 
his  grandson.  He  conveyed  the  estate  to  his  wife  for  life, 
and  then  to  John,  but  the  draftsman,  seeing  that  this  would 
deprive  the  grantor  of  all  interest,  provided  that  the  deed 
was  not  to  take  effect  until  his,  the  grantor's,  death,  and  Jesse 
Phillips  is  to  have  full  possession  **•  of  said  farm  during  his 
life,  and  to  have  all  proceeds  of  said  farm  until  his  death.  The 
plain  meaning  and  intention  of  the  testator  was  to  give,  and 
he  did  give,  after  his  death,  a  life  estate  to  his  wife  with  re- 
mainder over  to  John.  It  was  a  vested  remainder  in  John 
from  the  moment  the  deed  was  executed  and  recorded  or 
delivered  to  him,  and  while  the  grant  is  expressed  in  awk- 
ward terms,  it  is  in  no  manner  ambiguous,  but  a  plain  con- 
veyance to  his  wife  for  her  life,  after  his  death,  and  then  to 
John.  It  is  like  any  other  estate  in  remainder  where  the 
title  vests  at  the  execution  and  delivery  of  the  deed,  but  the 
enjoyment  of  the  estate  is  postponed  until  the  preceding  par- 
ticular estate  is  ended.  The  grantor,  by  using  the  language, 
**thi8  deed  not  to  take  effect  until  my  death,"  meant  only 
that  neither  John  nor  his  wife  was  to  have  the  control  of  his 
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farm  or  the  proceeds  until  I  die;  nor  is  this  only  an  inference 
from  the  words  used,  but  the  grantor  so  states  in  plain  and 
unmistakable  language.  He  made  no  reservation  of  the 
right  to  sell  the  land  before  he  died,  but  retained,  as  a  life 
tenant,  the  power  to  control  and  manage  it,  and  use  its  prod- 
ucts as  he  pleased,  postponing  the  time  of  occupancy  by  his 
wife  or  John  until  his  death.  The  grantor,  by  the  grant, 
divested  himself  of  all  title  save  his  life  estate:  Reynolds  v. 
McFarland,  10  Ky.  Law  Rep.  932. 

It  is  further  urged  that  as  this  deed  was  only  for  a  good 
consideration — that  of  love  and  affection — and  the  appellee 
had  paid  full  value  for  the  timber,  it  should  be  allowed  to 
hold  it,  unless  there  was  actual  notice  of  the  grantor's  deed 
to  the  appellant,  and  the  failure  *'•  to  make  such  an  aver- 
ment rendered  the  petition  defective  if  the  main  ground  relied 
on  is  held  to  be  insufficient.  We  think  the  petition,  from 
which  we  have  already  quoted,  presents  a  cause  of  action, 
and  the  allegations  must  be  in  some  manner  controverted, 
else  the  appellant  is  entitled  to  recover. 

The  judgment  sustaining  the  demurrer  is  reversed,  and  the 
cause  remanded  for  proceedings  consistent  with  this  opinion. 


DsKD  OR  Will — Construction  of  Writing — Intention. — In  arriving 
at  a  conclusion  as  to  whether  a  written  instrument,  doubtful  in  its  character, 
but  posthumous  in  its  operation,  is  a  deed  or  a  will,  the  controlling  inquiry  is 
the  intention  of  the  maker:  Shai-p  v.  Ball,  86  Ala.  110;  11  Am.  St.  Rep. 
28;  Wall  v.  Wall,  30  Miss.  91;  64  Am,  Dec.  147;  Robertson  v.  Dunn,  2 
Murph.  133;  5  Am.  Dec.  525.  See  the  extended  note  to  Burlington  Uni- 
versity V.  Barrett,  92  Am.  Dec.  383. 

Dkeds  to  Takk  Effect  After  Grantor's  Death. — A  conveyance, 
otherwise  perfect  in  form,  is  not  converted  into  a  will  by  inserting  in  it  a 
clause  declaring  that  it  is  to  go  into  effect  after  the  death  of  the  grantor, 
and  that  he  claims  to  hold  the  land  so  long  as  he  lives:  Seals  v.  Hierce,  83 
Ga.  787;  20  Am.  St.  Rep.  344,  and  note;  Evans  v.  Smithy  28  Ga.  98;  73  Am. 
Dec.  751;  CabUv.  Cable,  146  Pa.  St.  451;  Wally.  WaU,  30  Miss.  91;  64  Am. 
Dec.  147.  A  deed,  if  made  with  a  view  to  the  disposition  of  a  man's  estate 
after  his  death,  will  inure  in  law  as  a  devise  or  will:  Wellborn  v.  Weaver,  17 
Ga.  267;  63  Am.  Dec.  235,  and  extended  note;  Carlton  v.  Cameron,  54  Tex. 
72;  38  Am.  Rep.  620,  and  extended  note.  An  instrument  is  not  a  deed  i( 
tiie  interest  created  does  not  arise  until  the  death  of  the  donor  or  soma 
future  time,  although  it  be  denominated  a  deed  by  the  maker:  Babb  T. 
Harrison,  9  Rich.  Eq.  Ill;  70  Am.  Dec.  203,  and  not«. 
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EviDBKCE — Confidential  Communications  —  Husband  and  Wimt — A 
letter  written  by  a  husband  to  his  wife  while  be  is  imprisoned  on  a 
charge  of  murder,  and  voluntarily  surrendered  by  her,  is  a  confidential 
communication,  not  admissible  in  evidence  against  him  on  his  trial, 
especially  when  its  effect  is  to  lessen  the  force  of  the  testimony 
tending  to  show  that  the  deceased  and  the  wife  of  the  accused  were 
criminally  intimate,  and  that  the  murder  was  committed  in  sudden 
passion  and  excitement  produced  by  a  knowledge  of  that  fact.  The 
admission  of  such  letter  in  evidence  is  prejudicial  and  reversible  error. 

Smoot  &  Gudgell,  for  the  appellant. 

W.  J.  Hendrickf  attorney  general,  and  C.  W,  Goodpaster,  for 
the  appellee. 

**'  Lewis,  J.  The  evidence  in  this  case  of  witnesses  pres- 
ent shows  that  about,  or  soon  after,  nightfall,  appellant  went 
through  the  back  door  into  the  storehouse  of  deceased,  situ- 
ated in  a  village  where  they  both  resided,  and,  without  other 
warning  than  simply  pronouncing  the  given  name  of  deceased, 
commenced  to  fire  his  pistol  at  and  killed  him,  so  that,  al- 
though deceased  fired  also  very  soon  after  appellant's  first 
«hot,  and  both  continued  to  fire  until  as  many  as  seven  or 
more  shots  were  exchanged,  there  is  no  ground  whatever 
upon  which  to  base  the  excuse  of  self-defense.  The  jury, 
however,  found  a  verdict  of  manslaughter  only,  fixing  punish- 
ment at  confinement  in  the  penitentiary  sixteen  years. 

We  perceive  no  error  in  instructions  to  the  jury,  and  the 
single  inquiry  left  is,  whether  the  court  erred  in  permitting 
read  in  evidence  a  letter  which  appellant,  ***  while  confined 
in  jail,  wrote  to  his  wife.  Appellant,  on  being  cross-examined 
as  a  witness  in  his  own  behalf,  admitted  he  wrote  the  letter, 
and  identified  it.  But  tliat  does  not  seem  to  us  to  legalize 
the  evidence,  if  not  otherwise  competent,  inasmuch  as  he  was 
required  by  the  court,  over  his  objection,  to  answer  questions 
relative  to  the  letter  propounded  by  the  commonwealth.  He 
testified  on  the  trial  that  he  committed  the  homicide  in  a 
state  of  passion  and  excitement,  caused  by  belief  his  wife  and 
deceased  were  criminally  intimate;  that  his  suspicion  was 
aroused  by  their  conduct  at  the  railroad  depot  in  Mt.  Sterling 
the  day  before,  when  they  were  togetiier,  as  he  believed,  by 
prearrangement;  that  after  their  return  home,  and  on  the 
day  of  the  killing,  he  sought  an  interview  with  deceased  at 
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his  storehouse,  and,  as  other  witnesses  also  testify,  harsb 
language  passed,  or  rather  was  used  by  appellant;  that,  being^ 
harassed  with  suspicion,  he  asked  his  mother,  who  lived  at 
his  house,  if  she  believed  his  wife  was  unfaithful,  and  the: 
aflBrmative  answer  to  his  question,  and  his  mother's  state- 
ment that  about  one  week  previously  she  had  seen  his  wife 
and  deceased  together  at  night,  and  under  circumstancep- 
showing  they  were  guilty,  caused  hira  to  seek  deceased  and 
take  his  life. 

In  addition  to  the  information  given  to  appellant  by  h'm 
mother,  the  correctness  of  which  she  swore  to  on  the  trial, 
other  witnesses  testified  to  conduct  on  various  occasions  of 
deceased  and  appellant's  wife  inconsistent  with  their  inno- 
cence, and  from  which  the  jury  was  authorized  to  infer  they 
had  been  criminally  intimate. 

***  Although  manslaughter  is  an  offense  in  every  case 
without  legal  excuse,  still  it  is  the  policy  of  the  statute  to 
vary  the  punishment,  so  as  to  suit  circumstances  of  aggra- 
vation or  extenuation  as  the  case  may  be,  and  hence  the 
margins  fixed  are  not  less  than  two  nor  more  than  twenty- 
one  years.  It  thus  becomes  a  substantial  error  of  court  to- 
permit  incompetent  evidence  to  go  to  the  jury,  the  natural 
eflFect  of  which  is  to  either  increase  or  lessen  the  punishment 
that  would  be  otherwise  inflicted.  An  invasion  of  marital 
rights  by  a  seducer  or  adulterer  is  always  treated  as  a  great 
provocation,  and  juries  are  prone  to  palliate  the  offense  and 
lessen  the  punishment  of  a  party  who  takes  the  wrongdoer's- 
life  under  sudden  heat  and  passion  induced  thereby.  The 
letter  in  question,  we  need  not  quote  it,  does  not  contain  an- 
admission  in  terras  that  appellant  then  believed  his  wife 
innocent  of  wrongdoing  with  deceased,  but  does  contain  ex- 
pression of  affection  for  and  desire  to  see  her.  It  seems  to- 
us  the  natural  effect  of  that  letter  upon  minds  of  the  jury, 
and  from  the  severity  of  punishment  inflicted  the  actual 
effect,  was  to  lessen  or  break  the  force  of  other  testimony 
tending  to  show  the  guilt  of  the  deceased,  and  thereby  de-^ 
prive  appellant  of  that  extenuating  fact.  If,  therefore,  it  waa 
error  to  admit  the  letter  as  evidence,  it  must  be  treated  as- 
reversible  error. 

The  rule  excluding  husband  and  wife  testifying  for  or 
against  each  other  in  a  criminal  prosecution,  except  in  case 
of  personal  injury  by  one  to  the  other,  is,  as  stated  in  1  Green- 
leaf  on  Evidence,  section  334,  founded  partly  on  the  identity 
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of  their  legal  '**  rights  and  interests,  and  partly  on  princi- 
ples of  public  policy  which  lie  at  the  basis  of  civil  society. 
"  For  it  is  essential  to  the  happiness  of  social  life  that  the 
confidence  subsisting  between  the  husband  and  wife  should 
be  sacredly  protected  and  cherished  in  its  most  unlimited 
€xtent;  and  to  break  down  and  impair  the  great  principles 
which  protect  the  sanctities  of  that  relation  would  be  to 
destroy  the  best  solace  of  human  existence." 

In  Elswick  v.  Commonwealth,  13  Bush,  155,  this  court,  cit- 
ing as  authority  Greenleaf  on  Evidence,  and  Philips  on  Evi- 
dence, uses  this  language:  "  Information  coming  to  a  husband 
or  wife  in  consequence  or  by  reason  of  the  existence  of  the 
marriage  relation  is  to  be  treated  as  confidential,  and  the 
confidence  which  the  law  creates  while  the  parties  remain 
in  the  most  intimate  of  all  relations  cannot  be  broken  even 
after  that  relation  has  been  dissolved." 

In  McGuire  v.  Maloney,  1  B.  Mon.  224,  it  was  to  the  same 
effect  held  that  policy  of  the  law  so  far  protects  that  privacy 
and  confidence  essential  to  the  marriage  relation  and  that 
necessarily  spring  from  it,  as  not  only  not  to  allow,  but  pre- 
vent, even  after  termination  of  the  coverture,  any  disclosure 
by  tlie  wife  in  a  court  of  justice,  which  implies  a  violation  of 
the  confidence  which  was  reposed  in  her  as  a  wife. 

The  evidence  in  this  case  shows  the  letter  in  question  was 
procured  from  appellant's  wife  by  a  brother  of  tlie  deceased, 
and  thus  came  into  possession  of  the  commonwealth's  attor- 
ney. But  it  seems  to  us,  whether  given  up  by  her  volun- 
tarily or  obtained  against  her  will,  it  was  a  disclosure  of 
what  had  **•  been  written  by  her  husband  in  the  privacy 
and  confidence  of  the  marital  relation,  and  the  use  of  it 
against  the  husband  in  this  case  was  just  as  much  against 
the  policy  of  the  law,  because  as  fully  within  the  reason  for 
it,  as  would  have  been  a  disclosure  of  what  he  had  said  to 
her  in  confidence  and  privacy  of  the  marriage  relation. 

The  case  of  Selden  v.  State,  74  Wis.  271,  17  Am.  St.  Rep. 
144,  was  a  prosecution  of  a  person  for  perjury,  who,  in  a  pro- 
ceeding against  his  wife  for  divorce,  made  affidavit  he  did 
not  know  her  place  of  residence;  and  the  question  on  the 
trial  was  whether  letters  written  by  him  to  her  pending  pro- 
ceeding for  divorce,  sjjowing  he  did  know  her  place  of  resi- 
dence, and  which  she  had  placed  in  possession  of  her  attorney, 
were  competent  evidence  against  him  in  the  criminal  trial. 
Applying  the  rule  mentioned,  it   was  there  held  that  the 
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letters  being  confidential  communications,  not  even  the 
address  on  the  envelopes  could  be  used  as  evidence  against 
the  husband;  and,  in  support  of  the  ruling  in  that  case^ 
numerous  decisions  of  English  and  American  courts  are  cited. 
In  our  opinion  admission  as  evidence  in  this  case  of  the 
letter  written  by  appellant  to  his  wife  was  an  error  prejudicial 
to  his  substantial  rights,  and  the  judgment  is  reversed  for  a 
new  trial  consistent  with  this  opinion. 

Husband  and  Wifb.— Instances  of  Peivilkobd  Commdnioation» 
betvreen  which  may  not  be  disclosed:  Sea  monograpbio  note  to  Common^ 
weaUh  r.  Bapp,  29  Am.  St.  Rep.  411. 


American  Accident  Company  v,  Reiqart. 

[94  Kentucky,  647.] 

Insurance — Policies  of  Insurance  must  bk  Liberally  Construed  in 
favor  of  the  assured,  so  as  not  to  defeat,  without  plain  necessity,  hi* 
claim  to  indemnity,  and  when  the  words  are  without  violence,  suscep« 
tible  of  two  interpretations,  that  which  sustains  the  loss  must,  in  pref'^^ 
erence,  be  adopted. 

AooiDBNT  Insurance. — Death  Caused  bt  Meat  accidentally  passing  into,, 
.and  lodffiug  in,  the  windpipe  while  eating  is  a  death  through  external 
and  violent  means,  within  the  meaning  of  an  accident  insurance  policy 
limiting  recovery  to  death  caused  by  "  external,  violent,  and  accideutat 
means. " 

Accident  Insurance. — Unnatural  Death,  the  result  of  accident  of  any 
kind,  imports  an  external  and  violent  agency  as  the  cause  within  th& 
meaning  of  an  insurance  policy  limiting  recovery  to  death  caused 
through  "external,  violent,  and  accidental  means." 

Evidence — Burden  of  Proof — Concluding  Argument. — In  an  action  on. 
an  accident  insurance  policy,  the  defendant  having  answered  by  denial 
that  the  death  was  caused  by  accident  as  alleged  in  the  complaint,  the 
burden  of  proof  is  on  the  plaintiff,  who  is  entitled  to  the  closing  argu- 
ment, and  the  defendant  cannot  afterwards  set  up  that  its  denial  waa 
bad;  that  it  was  entitled  to  the  burden  of  proof  and  to  the  closiug^ 
argument. 

L.  W.  Robertson  and  T.  H.  Hines,  for  the  appellant. 

Cochran  &  Sons  and  J.  F,  Lacy  and  E.  W.  Hines^  for  th& 
appellee. 

648  Pryor,  J.  The  appellee,  Julia  J.  Reigart,  the  widc^r 
of  Thomas  J.  Reigart,  instituted  this  action  in  the  Mason 
circuit  court  to  recover  five  thousand  dollars  upon  an  acci- 
dent policy,  issued  by  the  American  Accident  Company  of 
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Louisville,  Kentucky,  to  said  Reigart,  and  made  payable  to 
his  wife  if  she  survived  him. 

Her  husband  lost  his  life  by  eating  a  piece  of  beefsteak, 
that,  in  the  atten)pt  to  swallow,  accidentally  passed  into  his 
windpipe,  choking  him  to  death  in  a  few  moments.  By  the 
terms  of  the  policy  the  insurance  was  made  payable  for 
injury  or  death  received  through  external,  violent,  and  acci- 
dental means.  That  the  death  of  the  insured  was  accidental 
is  conceded,  but  it  is  contended  that  the  contract  of  insur- 
ance only  embraces  accidental  injuries  caused  by  external 
violence  or  accidents  brought  about  by  means  externally  vio- 
lent. 

It  is  argued  that  the  act  of  chewing  or  eating  food  is 
natural  and  harmless,  and  if,  in  eating,  a  part  of  the  food 
passes  into  the  windpipe,  causing  death,  it  cannot  be  said 
that  death  was  produced  by  means  of  external  violence  or 
force;  in  other  words,  that  the  plain  meaning  of  the  language 
of  the  policy,  "through  **•  external,  violent,  and  accidental 
means,"  is  that  the  accident  causing  death  must  have  been 
caused  by  an  external  force.  The  court  below,  placing  a 
different  construction  on  the  contract,  said  in  effect  to  the 
jury,  if  the  death  was  accidental  and  caused  by  the  passing 
of  the  steak  into  the  windpipe,  they  should  find  for  the  plain- 
tiff. 

The  rule  laid  down  by  Mr.  May  in  his  work  on  Insurance, 
third  edition,  section  175,  is  as  follows:  "No  rule,  in  the 
interpretation  of  a  policy,  is  more  fully  established  or  more 
imperative  and  controlling  than  that  which  declares,  in  all 
cases,  it  must  be  liberally  construed  in  favor  of  the  insured, 
BO  as  not  to  defeat,  without  a  plain  necessity,  his  claim  to 
indemnity,  which,  in  making  the  insurance,  it  was  his  object 
to  secure.  When  the  words  are,  without  violence,  suscep- 
tible of  two  interpretations,  that  which  will  sustain  and  cover 
the  loss  must,  in  preference,  be  adopted."  And  we  might 
add  that  no  construction  eliould  be  placed  upon  such  con- 
tracts as  would  defeat  the  intention  of  both  parties,  as  it  is 
manifest,  if  the  interpretation  given  the  language  of  this 
policy  by  counsel  for  the  defense  is  adopted,  it  would  defeat 
the  intention  of  both  the  contracting  parties. 

The  doctrine  of  this  court  as  announced  in  Hufchcraft  v. 
Traveler^  Ins.  Co.,  87  Ky.  300,  12  Am.  St.  Rep.  484,  where 
the  authorities  were  reviewed  on  the  question  there  presented, 
recognizes  fully  this  rule  of  construction,  and  that  regard 
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must  be  had  to  the  purpose  sought  to  be  accomplished  by 
both  the  parties. 

This  appellant  is  an  accident  insurance  company,  **®  and 
its  policies  are  termed  "  accidental  policies,"  and  the  very 
object  of  insuring  in  such  companies  is  to  obtain  indemnity 
where  an  injury  or  death  results  from  accident.  And  while  the 
policy  provides  that  the  liability  arises  where  the  injury  '*  is 
through  external,  violent,  and  accidental  means  indepen- 
dently of  all  other  causes,"  it  was  not  designed  that  there 
should  be  such  external  violence,  as  a  fall,  a  kick,  or  a  blow  on 
the  person,  as  would  cause  death  or  an  injury  before  the  lia- 
bility of  the  company  could  arise.  This  language  was  inserted 
in  the  contract  to  protect  the  company  against  hidden  or  secret 
diseases  resulting  in  injury  where  there  was  no  manifestation 
of  harm  to  the  external  body.  They  were  not  attempting  to 
restrict  their  liability  to  a  particular  kind  of  accidents,  but 
were  guarding  the  contract  by  the  use  of  such  terms  as 
would  prevent  liability  for  injuries  not  originating  from  acci- 
dental causes,  and  that  were  liable  to  occur  at  any  time  from 
natural  causes. 

If  the  steak  had  been  putrid,  causing  the  stomach  to  revolt 
at  it,  or  so  tough  as  to  interfere  with  digestion,  or  to  com- 
pletely stay  the  operations  of  nature  in  such  a  manner  as  to 
produce  disease,  no  one  would  contend  that  the  pain  or  the 
disease  was  the  result  of  accident,  or  that  the  terms  of  this 
policy  embraced  such  a  case,  but  when  the  substance  causing 
the  death  is  visible  and  placed  in  the  mouth  of  the  assured, 
lodging  by  accident  in  the  windpipe  instead  of  the  stomach, 
producing  injury  or  death,  it  is  as  much  an  accident  as  if 
the  assured  had  taken  arsenic  under  the  belief  that  it  was 
some  harmless  medicine.  There  *'*  is  no  external  force  or 
violence  from  the  poison,  and  the  injury  internal  in  its  char- 
acter, and  yet  the  authorities  hold  that  the  insurance  com- 
pany is  liable  in  such  a  case:  Healey  v.  Mutual  Accident 
Assn.,  133  111.  556;  23  Am.  St.  Rep.  637.  It  is  plain,  we  think, 
that  the  means  or  that  which  caused  the  injury  should  bo 
external,  and  not  that  the  injury  should  have  been  external. 

It  is  said,  however,  that  if  the  injury  is  not  to  be  external, 
that  the  death  must  have  resulted  from  violent  and  acci- 
dental means.  It  is  universally  understood  when  it  is  said 
"  that  one  died  a  violent  death  "  that  it  was  unnatural — a 
death  not  occurring  in  the  ordinary  way,  and  in  fact  the 
definition  of  the  word  "  violent"  is  "  unnatural,"  and  in  using 
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this  word  the  insurance  company  was  attempting  to  prevent 
tiie  insured  from  asserting  a  claim  when  the  injury  or  death 
was  the  result  of  some  natural  cause. 

In  the  case  of  Paul  v.  Travelers*  Ins.  Co.,  112  N.  Y.  472,  8 
Am.  St.  Rep.  758,  on  a  similar  policy,  it  was  held  "that  a 
death  unnatural,  tlie  result  of  accident,  imports  an  external 
iind  violent  agency  as  the  cause."  This  same  view  was  taken 
by  the  Illinois  supreme  court  in  the  case  of  Healey  v.  Mutual 
Accident  Assn.,  133  111.  556;  23  Am.  St  Rep.  637,  already 
■cited.  A  similar  construction  to  the  verbiage  of  like  policies 
has  been  heretofore  given  by  courts  of  last  resort,  and  if  com- 
panies organized  as  this  is  intended  that  actual  external  force 
causing  the  accident  must  be  shown  before  a  recovery  could 
be  had,  it  would  be  easy  to  so  frame  the  language  of  the  pol- 
icy as  to  leave  no  doubt  as  to  its  meaning.  The  instructions 
below  were  proper,  and,  in  our  opinion,  the  widow  is  entitled 
to  recover. 

*'*  Another  ground  of  reversal  is  the  refusal  of  the  court 
below  to  give  to  appellant's  counsel  the  concluding  argument. 
A  demurrer  had  been  overruled  to  the  petition,  wbich,  in 
effect,  was  a  decision  for  the  plaintiff  if  the  accident  occurred 
as  alleged.  The  legal  question  was  therefore  settled,  but 
there  were  two  defenses  to  the  claim:  1.  A  denial  that  the 
accident  causing  the  death  happened  as  alleged  by  the  plain- 
tiff; 2.  That  the  deceased  was  under  the  influence  of  intoxi- 
cating drinks  when  the  accident  occurred,  and  that,  by  an 
express  provision  of  the  policy,  this  exempted  the  appellant 
from  liability.  Tiie  proof  failed  to  sustain  the  second  ground 
of  defense,  and  the  denial  that  the  accident  was  caused  as 
alleged  was  the  only  issue  of  fact  that  the  appellee  was  re- 
quired to  establish.  The  overruling  of  the  demurrer  did 
rot  dispense  with  t!ie  necessity  of  the  plaintiff  showing  that 
the  death  of  the  intestate  was  caused  by  the  accident  as 
alleged;  and  while  the  sufficiency  of  the  answer  may  be 
questioned  by  reason  of  the  manner  in  which  the  denial  is 
made,  still  it  was  the  api)ellant's  defense,  and  it  attempted 
by  it  to  place  the  burden  on  the  plaintiff,  and  will  not  be 
allowed  now  to  say  that,  because  its  pleading  was  bad,  the 
burden  was  on  the  plaintiff. 

The  judgment  below  must  be  affirmed. 

Inscrakob— CuifnuucrtoN  or  Polict.— An  insaranoe  polley  will  be  eoii< 
«tnu«l  mo«t  ttrougly  Against  tb«  insurer:  Renshaw  ▼.  Missouri  tte.  Int.  Co., 
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103  Mo.  595;  23  Am.  St.  Rep.  904;  Philadelphia  Tool  Co.  v.  Brit'sh  AmerU 
can  Assur.  Co.,  132  Pa.  St.  236;  19  Am.  St.  Rep.  596,  and  note.  If  there  i* 
any  reasonable  doubt  as  to  the  meaning  of  the  language  in  a  policy  of  in- 
surance it  is  to  be  resolved  in  favor  of  the  insured:  De  Oraff  v.  Queen  ln». 
Co.,  38  Minn.  501;  8  Am.  St.  Rep.  685,  and  note;  Weatei-n  etc  Pipe  Line* 
V.  Home  Ins.  Co.,  145  Pa.  St.  346;  27  Am.  St.  Rep.  703;  Queen  Ins.  Co.  ▼. 
Young,  86  Ala.  424;  11  Am.  St.  Rep.  51. 

Inscramck  Against  Accidental  Death — Meaning  or. — The  word  "ac- 
cident "  is  construed  to  include  a  casualty,  or  something  out  of  the  usual 
course  of  events  which  happens  without  any  design  on  the  part  of  the  per* 
•on  injured:  Richards  v.  Travelers' Ins.  Co.,  89  Cal.  170;  23  Am.  St.  Rep.  456, 
and  note;  Paul  V.  Travelers'  Ins.  Co.^  112  N.  Y.  472;  8  Am.  St.  Rep.  758» 
and  extended  note  thoroughly  discussing  the  subject. 
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Hudson  Keal  Estate  Company  v.  Towee. 

[161  MASSACBVaETTS,  10.] 
C!0KF0RATI0K8. — A   SuBSCKIPTION   TO  THB   StOCK  OF  A  PROPOSED  CORFORA« 

TION  MAT  BE  WITHDRAWN  at  any  time  before  its  organizatioa  by  aa 
oral  notification  of  such  withdrawal  given  to  another  subscriber,  who  is 
acting  as  a  member  of  the  committee  of  subscribers  appointed  to  man> 
age  their  business,  and  who  has  beeo  chosen  their  president.  Notic* 
to  the  other  subscribers  is  not  necessary. 

Corporations. — A  SoBSCRip-rioN  to  the  Stock  of  a  Proposed  Corpora* 
TION  18  Revoked  »y  the  Death  of  the  subscriber  before  it  is  formed. 

Corporation. — A  Subscription  to  the  Stock  of  a  Proposed  Corpora- 
tion MAT  BE  Withdrawn,  Though  Other  Subscribers  have  acted  oa 
the  strength  of  the  subscription,  if  the  corporation  has  not  been  formed. 

Action  upon  a  subscription  to  the  stock  of  a  proposed  cor- 
poration. The  defendant  proved,  against  the  objection  of 
the  plaintiff,  a  conversation  between  the  defendant  and  a 
solicitor  at  the  time  the  subscription  was  made,  and  also  a 
conversation  between  the  defendant  and  Henry  Tower  beforo 
the  formation  of  the  corporation  was  completed,  to  the  effect 
that,  if  the  associates  voted  to  place  a  mortgage  on  the  prop- 
erty, the  defendant  would  not  be  bound  by  his  subscription^ 
and  would  revoke  the  same,  and  that,  after  such  conversa- 
tion, a  vote  to  make  such  mortgage  had  been  carried. 

/.  T.  Joelin  and  R.  E.  Joalin,  for  the  plaintiff. 

J.  E.  Cotter  and  II.  S.  Ormahy,  for  the  defendants. 

*'  Allen,  J.  It  was  heretofore  decided  in  this  case,  that 
until  the  organization  of  the  corporation  the  defendants'  sub- 
scription was  a  mere  proposition  or  offer,  which  might  be 
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withdrawn,  like  any  other  unaccepted  offer:  Hudson  Real 
Estate  Co.  v.  Tower,  156  Mass.  82;  32  Am.  St.  Rep.  434.  The 
principal  question  which  the  plaintiff  now  seeks  to  present 
is,  whether,  upon  the  evidence,  and  under  the  ruling  of  the 
court,  the  jury  were  warranted  in  finding  a  legal  withdrawal 
or  revocation  of  the  subscription. 

The  only  withdrawal  or  revocation  relied  on  occurred  in  an 
interview  between  one  of  the  defendants  and  Henry  Tower, 
on  August  31,  1889,  and  in  view  of  the  verdict  the  only  ques- 
tion left  is,  whether  a  notification  of  withdrawal  given  orally 
to  Henry  Tower  was  sufficient. 

It  will  be  necessary  to  state  the  situation  of  the  parties. 
The  contract  declared  on  is  given  below.* 

The  corporation  was  organized  under  the  laws  of  Maine. 
The  meeting  for  the  organization  was  held  at  Portland, 
Maine,  August  29,  1889,  at  which  time  the  articles  of  agree- 
ment, having  been  signed,  were  presented,  by-laws  were 
adopted,  and  officers  were  chosen.  The  necessary  papers 
were  then  prepared  as  required  by  law,  and  were  approved 
by  the  attorney  general  of  Maine  on  September  5th,  were 
recorded  on  September  6th,  *•  and  were  received  and  filed 
in  the  office  of  the  secretary  of  the  state  on  September  7, 
1889.  It  was  agreed  at  the  argument  that,  under  the  laws  of 
Maine,  the  legal  existence  of  the  corporation,  as  a  corpora- 
tion, began  on  September  7th. 

On  the  31st  of  August  Henry  Tower's  position  was  as  fol- 

•  "We,  the  andersigned,  hereby  subscribe  for  and  agree  to  purchase  the 
number  of  shares  set  against  oar  respective  names  of  the  capital  stock  in  a 
corporation  to  be  organized  under  the  laws  of  such  state,  as  a  committee 
hereafter  to  be  appointed  from  the  subscribers  shall  determine,  said  shares 
of  capital  stock  to  be  of  the  par  value  of  fifty  dollars,  and  the  capital  stock 
of  said  corporation  to  be  not  less  than  twenty-five  thousand  dollars,  said 
corporation  to  be  organized  for  the  purpose  of  purchasing  land,  and  erecting 
a  shoe-shop  thereon,  with  the  necessary  appliances  connected  therewith,  ia 
the  town  of  Hudson,  to  be  rented,  when  completed,  to  H.  H.  Mawhinney 
&  Co.  for  a  term  of  ten  years,  at  a  rental  of  seven  per  cent  per  annnm  on 
the  cost  of  the  plant  when  completed.  Said  corporation  to  be  organized  aa 
soon  as  may  be,  and  in  advance  thereof  an  agreement  in  writing  between  a 
committee  of  the  subscribers,  in  behalf  of  all,  with  said  H.  H.  Mawhinney 
Sl  Co.,  to  be  executed,  binding  the  latter  to  take  said  plant  for  the  period 
ami  at  the  terms  stated,  and,  on  the  organization  of  said  corporation,  to  b« 
re-executed  to  bind  both  parties.  And  the  subscribers  hereto  hereby  bind 
themselves,  severally,  to  pay  for  said  stock,  to  the  treasurer  of  said  corpo> 
ration,  in  the  way  and  manner  that  the  corporation,  when  organized,  shall 
determine.     And  we  severally  agree  that  one  seal  shall  b«  the  seal  of  each. 

"Hudson,  August  7,  1889." 
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lows:  It  must  be  assumed,  though  the  bill  of  exceptions  does 
not  in  express  terms  so  state,  that  he  was  one  of  the  subscrib- 
ers. One  of  the  plaintiff 's  requests  for  instructions  assumes 
that  there  was  a  contract  of  the  firm  above  referred  to  "with 
Henry  Tower  and  others,  in  behalf  of  the  associates,  for  the 
purchase  of  land,  and  building  a  shoe-shop  thereon,  dated 
August  19,  1889."  This  contract,  being  thus  referred  to  by 
the  plaintiff  as  an  undisputed  fact,  must  be  taken  to  show 
that  Henry  Tower  was  acting  as  the  person  first  named  on 
the  committee  contemplated  by  the  subscription  paper,  to 
obtain  an  agreement  in  writing  binding  said  firm  to  take  a 
lease  of  the  premises.  On  August  29th,  at  a  meeting  which 
apparently  was  the  first  formal  step  in  the  organization  of 
the  corporation,  he  was  chosen  president.  By  the  statutes  of 
Maine,  which  it  was  agreed  we  should  refer  to,  the  choice 
of  officers  is  a  necessary  preliminary  to  the  creation  of  the 
corporation:  Rev.  Stats,  of  Maine  of  1883,  c.  48,  sees.  17-19. 
It  is  also  obvious  that  on  August  31st  he  was,  in  the  opin- 
ion  of  the  jury,  acting  as  an  officer  in  behalf  of  the  associates 
and  not  merely  on  account  of  his  personal  interest  as  one  of 
the  subscribers.  Such  is  the  fair  result  of  the  instructions^ 
taken  as  a  whole.  The  judge,  in  the  course  of  his  charge, 
called  the  jury's  attention  to  this  distinction  by  saying:  "If 
Henry  Tower  was  one  of  the  officers  of  the  associates  for  the 
purpose  of  managing  their  business  it  would  not  be  necessary 
that  any  other  notice  should  be  given  than  what  was  given  to 
him;  but  if  he  went  there  simply  as  being  interested,  not  act- 
ing as  an  officer,  ....  it  may  be  that  he  was  not  an  officer 
BO  that  he  would  be  a  party  authorized  to  receive  any  notice 
of  withdrawal,  and,  if  he  was  not,  then  it  would  be  necessary 
for  that  fact  to  be  communicated  to  the  meeting."  It  being 
pointed  out  to  the  judge,  at  the  close  of  the  charge,  that  the 
plaintiff's  records  showed  that  at  the  meeting  on  August  29th 
Henry  Tower  was  chosen  president,  he  further  instructed  the 
jury  tliat  if  he  had  been  so  chosen  president,  and  if  the 
defendants  notified  him  distinctly  that,  if  a  certain  event 
'•  should  happen  with  reference  to  the  change  of  the  policy 
of  the  corporation  as  to  mortgaging  its  property,  they  would 
no  longer  be  in  the  association,  and  would  not  pay  a  cent  on 
their  subscription,  that  would  be  a  sufficient  notification  of 
their  withdrawal  if  the  event  did  happen.  The  undisputed 
testimony,  so  far  as  it  is  recited  or  disclosed  in  the  bill  o£ 
exceptions,  goes  to  show  that  Henry  Tower,  in  that  interview^ 
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was  acting  in  a  representative  capacity,  and  not  merely  on 
his  own  personal  account.  The  plaintiff's  requests  for  in- 
structions raised  no  question  on  this  point,  but  asked  the 
court  to  rule  that,  "in  order  to  constitute  a  valid  withdrawal, 
the  defendants  must  do  some  act  or  make  some  unequivocal 
or  unconditional  statement  to  the  proper  officer  or  officers  of 
the  associates  which  shall  amount  to  a  public  withdrawal 
from  said  contract."  The  instructions  were  given  with  ref- 
erence to  this  request,  and,  as  we  understand  them,  they 
amounted  to  this,  that  Mr.  Tower  having  been  chosen  as 
president,  and  acting  for  the  associates,  was,  on  August  31st, 
a  proper  officer  to  be  notified  by  the  defendants  of  their 
withdrawal. 

We  think  this  instruction  was  right.  No  instruction  was 
asked  at  the  trial  that,  in  order  to  withdraw  from  the  asso- 
ciates, notice  must  be  given  to  all  of  them  individually,  or  at 
a  meeting  of  the  associates.  The  plaintiff  only  contended 
that  the  notice  must  be  given  to  the  proper  officer  or  officers? 
and  it  would  plainly  be  impracticable  to  require  a  direct  per- 
sonal notice  to  them  all.  The  right  to  withdraw  would  be 
nugatory  if  this  were  necessary.  A  subscriber  who  has  a 
right  to  withdraw  may  not  know,  or  have  the  means  of  know- 
ing, who  all  of  his  associates  are,  or  where  they  live.  If  he 
does  know,  they  may  be  many  in  number  and  widely  scat- 
tered, or  some  of  them  may  be  away  on  a  journey.  No  gen- 
eral meeting  of  them  may  be  called  which  he  can  attend 
without  leaving  the  state.  He  need  not  wait  for  a  meeting 
before  giving  his  notice  of  withdrawal.  It  was,  indeed,  held 
in  an  early  case  in  England  that  all  of  the  other  subscribers 
must  not  only  have  notice,  but  must  actually  consent,  before 
one  of  the  subscribers  could  withdraw:  Kidwelly  Canal  Co.  v.  • 
Rahy,  2  Price,  93.  But  now,  in  England  as  well  as  here,  no 
such  consent  is  necessary.  If  every  one  of  the  other  sub- 
scribers should  object,  yet  it  is  the  right  of  a  subscriber  to 
withdraw  before  the  corporation  is  formed.  It  is  **  merely 
a  question  of  giving  due  notice  of  his  withdrawal.  And  in 
England  it  is  not  intimated  in  any  modern  case,  so  far  as  our 
examination  has  gone,  that  notice  must  be  given  to  all  the 
other  subscribers,  or  at  a  meeting  of  subscribers.  The  re- 
traction has  usually  been  made  to  the  same  persons  to  whom 
the  application  for  shares  was  made:  See  Lindley  on  Part- 
nership, 4th  ed.,  99-105,  and  numerous  cases  cited. 

In  this  country  no  qase  has  been  cited,  and  we  have  found 
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none,  discussing  the  question  what  notice  of  withdrawal  will 
be  sufficient.     In  some  cases  no  attempt  to  withdrawal  was 
made  till  after  the  corporation  was  formed:  See,  for  examples, 
International  Fair  etc.  Assn.  v.  Walker^  83  Mich.  386;  Richelieu 
Hotel  Co.  V.  International  Military  Encampment  Co.^  140  111. 
248;  33  Am.  St.  Rep.  234;  Ashuelot  Boot  and  Shoe  Co.  v.  Hoit^ 
56  N.  H.  548;  Shober  v.  Lancaster  County  Park  Assn.,  68  Pa. 
St.  429.     It  is  said  in  Cartwright  v.  Dickinson,  88  Tenn.  476, 
17  Am.  St.  Rep.  910:  "  Before  the  organization  of  the  corpora- 
tion and  acceptance  of  the  subscription  ....  the  promoters 
might,  perhaps,  agree  to  release  a  subscriber  by  substituting 
other  names  for  his."     This  goes  on  the  idea  that  the  sub- 
scriber has  not  an  absolute  right  to  withdraw,  and  that  some- 
body's assent  ia  necessary.    In  Plank's  Tavern  Co.  v.  Burkhard^ 
87  Mich.  182,  the  subscriber  apparently  made  known  his 
refusal  to  the  persons  who  brought  a  second  paper  to  be 
signed  by  him,  and  it  was  held  to  be  sufficient,  but  the  proper 
mode  of  giving  such  notice  is  not  discussed,  and  the  court 
incidentally  remarked  that  "  the  corporators  well  knew  when 
the  company  was  organized  ....  that  the  defendants  ex- 
pressly repudiated  the  whole  arrangement."     It  is  held  that 
the  death  of  a  subscriber  before  the  formation  of  the  corpora- 
tion is  a  revocation  of  a  subscription:  Phipps  v.  Jones,  20  Pa. 
St.  260;  59  Am.  Dec.  708;   Wallace  v.  Townsend,  43  Ohio  St. 
537;  54  Am.  Rep.  829;  Pratt  v.  Elgin  Baptist  Society,  93  111. 
475;  34  Am.  Rep.  187;  Sedalia  etc.  Ry.  Co.  v.  Wilkerson,  83 
Mo.  235.     Insanity  is  also  held  to  be  a  revocation  in  Beach 
V.  First  Methodist  Episcopal  Church,  96  111.  177.     Death  is  a 
public  fact,  of  which  all  the  world  must  take  notice,  though 
the  above  decisions  were  not  put  on  that  ground:  Marlett  v. 
Jnekman,  3  Allen,  287;  but  insanity  is  not.     In  most  of  the 
cases  where  the  right  of  withdrawal  of  a  subscription  has 
been  held  to  exist  there  is  nothing  to  show  that  all  the  other 
subscribers  *•  were  notified,  and  there  has  been  no  question 
as  to  the  sufficiency  of  the  mode  in  which  the  withdrawal 
was  made:  See,  in  addition  to  the  cases  above  cited,  Auburn 
Bolt  and  Nut  Works  v.  Shultz,  143  Pa.  St.  256;  Muncy  Trac- 
tion Engine  Co.  v.  Green,  143  Pa.  St.  269;  Garrett  v.  Dillsburg 
etc.  R.  R.  Co.,  78  Pa.  St.  465;  Strashurg  R,  R.  Co.  v.  Echter- 
nar/ie,-21  Pa.  St.  220;  60  Am.  Dec.  49.     An  offer  of  reward 
made  by  publio  proclamation  may  be  withdrawn  in  the  same 
manner,  and   the  fact  that  a  claimant  of  the  reward   was 
ignorant  of  the  withdrawal  of  the  offer  is  immaterial:  Shuey 
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V.  United  States,  92  U.  S.  73.  And  if  not  withdrawn  by  any 
express  notice,  a  withdrawal  is  implied  after  the  lapse  of  a 
considerable  time:  Loring  v.  BostoUy  7  Met.  409. 

In  the  present  case  it  seems  to  us  that  Henry  Tower  waa 
a  proper  person  to  whom  a  withdrawing  subscriber  might 
give  notice  of  his  withdrawal.  So  far  as  appears  in  the  bill 
of  exceptions,  there  was  no  other  officer  or  person  who  so- 
well  or  fully  represented  the  subscribers  at  large.  He  wa& 
at  the  head  of  the  principal  committee,  and  in  addition  to- 
this  he  had  been  selected  and  chosen  as  president,  and  he 
was  acting  in  behalf  of  the  subscribers.  There  is  nothing  ta 
show  that  the  chairman  of  the  meetings  had  any  duties  ex- 
cept merely  as  presiding  officer  at  the  meetings.  Taking 
the  case  as  it  stood,  and  in  view  of  the  requests  for  instruc- 
tions which  implied  that  the  notice  of  withdrawal  would  of 
course  be  given  to  some  officer,  and  of  the  fact  that  nobody 
else  was  suggested  as  the  proper  officer  or  person  to  receive 
the  notice,  the  ruling  of  the  court  was  right,  that  notice  ta 
him  was  sufficient;  and  the  fact  that  the  association  did  not 
come  into  legal  existence  as  a  fully  formed  corporation  till  a 
later  date  does  not  render  the  notice  to  him  insufficient^ 
under  the  circumstances. 

The  plaintifif  requested  a  ruling  that  the  defendants  could 
not  withdraw  after  the  associates  had  taken  action  on  the 
strength  of  their  subscription.  This  was  rightly  refused,  aa 
was  held  in  the  former  decision. 

The  plaintifif  also  asked  an  instruction  that  the  defendants* 
offer  was  not  conditional,  and  could  not  be  made  so  by  oral 
testimony.     This  instruction  was  given. 

The  evidence  to  which  the  plaintiff  objected  was  properly 
*•  admitted  for  the  purpose  for  which  it  was  received,  and 
the  instructions  to  the  jury  carefully  limited  it  to  that  pur- 
pose, and  confined  the  attention  of  the  jury  to  the  single 
point  of  the  defendants'  withdrawal  of  their  subscription. 

Exceptions  overruled.        

CoRPOKATiOKS— Subscription  to  Stock  op  Corporation  to  bb  Formed. 
An  agreement  to  snbscribe  to  the  stock  of  a  corporation  to  be  thereafter 
formed  does  not  make  such  subscriber  a  member  of  the  corporation:  West 
V.  Crawford,  80  Cal.  19;  Fanning  v.  Insurance  Co.,  37  Ohio  St.  339;  41  Am. 
Bep.  517.  A  contract  to  subscribe  to  corporate  stock  is  complete  when  the 
corporation  is  organized:  Penobscot  It.  R.  Co.  v.  White,  41  Me.  512;  66  Am. 
Dec.  257,  and  note;  Penobscot  R.  R.  Co.  ▼.  Dummer,  40  Me.  172;  63  Am. 
Dec  654,  and  note;  Ric/ielieu  Hotel  Co.  v.  International  etc.  Encampment  Co., 
140  IlL  248;  33  Am.  St  Rep.  234,  and  note;  Marysville  Electric  Lig/U  etc.  0<K. 
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T.  Johnson,  93  Cal.  538;  27  Am.  St.  Rep.  215,  and  note;  and  at  any  time  prior 
to  snch  organization  such  subscription  may  be  withdrawn:  Nudnon  Real 
Estate  Co.  v.  Tower,  156  Mass.  82,  32  Am.  St.  Rep.  434,  and  note.  A  subscriber 
for  stock  in  a  corporation  cannot  withdraw  his  sabscriptioa  even  though  it 
is  conditional,  unless  unreasonable  delay  exists  in  performing  the  condition: 
Cravens  v.  EatjU  CoUon  Mills  Co.,  120  Ind.  6;  16  Am.  St.  Rep.  298,  and  note. 
Subscription  by  one  to  stock  in  a  proposed  corporation  ia  a  contract  bind- 
ing and  irrevocable  from  the  date  of  the  subscription:  Minneapolis  etc 
Machine  Co.  v.  Davis,  40  Minn.  110;  12  Am.  St.  Rep.  701.  Se«,  also,  tha 
•xtended  note  to  Parker  v.  ThomaSj  81  Am.  Deo.  39SS. 
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Pbocbss,  Riqht  to  Entkr  the  Premises  of  a  STRAifan  to  Skkty.— 
A  constable  is  not  justified  in  entering  a  building  for  the  purpose  of 
serving  civil  process  on  a  person  whom  he  believes  to  be  therein,  if  such 
person  is  not  there,  and  the  owner  of  the  building  has  done  nothing  to 
induce  the  officer  to  believe  that  the  person  he  sought  is  to  be  found 
there. 

Criminal  and  Civil  Process,  Dirferencb  Between  the  Rioht  of  ak 
Officer  to  Enter  a  Building  Under. — An  officer  charged  with  the 
service  of  criminal  process  has  the  right  to  enter  the  building  of  a 
stranger  if  such  officer  believes  in  good  faith  that  the  person  whom  it  ia 
his  duty  to  arrest  is  to  be  found  therein,  though  snch  belief  is  errone> 
ous;  but  under  civil  process  the  right  of  the  officer  to  enter  the  building 
is  dependent  on  the  person  whom  he  seeks  being  therein,  and  being  a 
trespasser  in  entering,  the  officer  assumes  all  risks  arising  from  the  con> 
dition  of  the  building  and  its  want  of  proper  repair. 

Owner  of  Buildinq  is  not  Liable  for  Injuries  Received  bt  a  Tres- 
PA.S.SER  Therein. — Hence  if  an  officer  charged  with  the  service  of  civil 
process  enters  a  building  in  which  he  believes  the  defendant  to  reside, 
for  the  purpose  of  serving  snch  process,  but  the  defendant  does  not 
reside  there,  and  the  officer  is  injured  while  in  such  building  from  its 
dangerous  condition,  he  cannot  recover  of  the  owner  for  the  damages 
suffered,  because  such  officer  is  a  mere  trespasser,  to  whom  the  owner 
owes  no  duty. 

Tort  for  personal  injuries.  The  trial  judge  directed  a  ver- 
dict in  favor  of  the  defendant,  and  reported  the  cause  at  the 
plaiutiflTs  request  to  the  supreme  court  for  its  determination. 

E.  Chreenhood  and  A.  S.  Cohen,  for  the  plaintiff. 

E.  N.  Hill,  for  the  defendant 

•*  Barker,  J.  The  plaintiff  contends  that  he  had  a  right 
to  enter  the  defendant's  building,  because  he  was  a  constable 
qualified  to  serve  civil  process,  and  had  in  hand  for  service  a 
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writ  against  a  person  who,  as  he  supposed,  resided  in  the 
building,  but  who  in  fact  did  not  live  there,  but  in  another 
house  on  the  opposite  side  of  the  street,  and  who  was  not  in 
the  building  which  the  plaintiff  entered.  The  defendant 
was  a  stranger  to  the  process  which  the  plaintiff  was  under- 
taking to  serve,  and  it  is  not  contended  that  she  had  in  any 
way  induced  the  plaintiff  to  believe  that  the  person  against 
whom  the  process  ran  was  in  the  building  which  the  plaintiff 
entered,  nor  that  he  had  ever  been  in  any  way  connected 
with  that  building. 

Under  these  circumstances  we  are  of  opinion  that  the 
plaintiff  had  no  right  to  enter  the  defendant's  building,  and 
that  in  entering  it  he  was  a  trespasser.  This  conclusion  does 
not  rest  upon  **  the  fact  that  the  building  was  a  dwelling, 
nor  that  the  entrance  to  it  was  closed.  It  was  in  fact  a  tene- 
ment-house, not  occupied  by  the  defendant,  but  by  tenants 
at  will,  and  the  entrance  by  which  the  plaintiff  gained  ad- 
mission was  not  only  open,  but  had  no  door.  The  plaintiff 
was  a  trespasser,  because  his  office  and  his  writ  gave  him  no 
right  to  enter  upon  the  property  of  a  stranger,  unless  the  per- 
son whom  the  writ  directed  him  to  serve  with  a  summons 
either  resided  there  or  was  actually  in  the  building. 

While  it  is  for  the  public  interest  that  officers  charged 
with  the  duty  of  serving  civil  process  should  be  clothed  with 
such  powers  as  will  enable  them  to  comply  with  their  pre- 
cepts, it  yet  is  not  necessary  that  they  should  have  the  right 
to  enter  any  premises  where  they  may  suppose  tiie  person  to 
be  of  whom  they  are  in  search;  and  if,  without  inducement 
from  the  owner  or  those  in  occupation,  they  see  fit  to  enter  a 
building  where  the  person  sought  does  not  reside,  they  are 
properly  held  to  do  so  at  their  peril,  and,  if  he  is  not  in  fact 
there,  they  enter  without  right  and  as  trespassers.  In  this 
respect  their  rights  and  powers  are  less  than  those  of  officers 
charged  with  the  execution  of  warrants  to  arrest  alleged  crim- 
inals, or  of  those  whose  duty  it  is  to  arrest  criminals  without 
warrant.  In  such  cases  the  officer  may  enter  the  house  of  a 
stranger  and  search  there  for  the  person  named  in  his  warrant, 
although  that  person  is  not  there,  if  the  officer  has  reason- 
able cause  to  believe  that  the  person  against  whom  he  holds 
the  warrant,  or  whom  it  is  his  duty  to  arrest  without  a  war- 
rant, is  in  the  house:  Commonwealth  v.  Irwin,  1  Allen,  587; 
Commonwealth  v.  Reynolds,  120  Mass.  190;  21  Am.  Rep,  510; 
Parker  v.  Barnard,  135  Mass.  116,  117;  46  Am.  Rep.  450. 
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But  there  is  a  clear  distinction,  both  upon  principle  and 
authority,  between  such  cases  and  those  in  which  officers 
charged  only  with  the  service  of  civil  process  invade  the 
premises  of  strangers,  which  do  not  in  fact  shelter  those  of 
"whom  they  are  in  eearch.  In  such  cases  they  act  at  their 
own  risk,  and  are  justified  or  shown  to  be  trespassers  by  the 
event.  And  such  is  the  current  of  authority.  Thus,  in 
Biscop  V.  White,  Cro.  Eliz.  759,  trespass  was  brought  for 
breaking  the  plaintiflF's  house.  The  defendant  held  a  fieri 
facias  de  bonis  testatoris,  and,  the  plaintiff's  house  being 
open,  entered  to  levy  the  debt.  There  were  in  the  house  bona 
propria  executricis,  not  liable  to  execution,  *'  but  no  bona 
testatoris,  and  the  plaintiff  had  judgment;  but  if  bona  testa- 
toris had  been  in  the  house  it  was  conceived  that  the  plain- 
tiff's entry  would  have  been  justifiable.  So  in  Comyn's 
Digest,  title  Execution,  chapter  5,  it  is  said:  "After  a  fieri 
Jacias  delivered  to  him  the  sheriflf  may  enter  the  house  of 
the  defendant,  when  the  door  is  open,  and  seize  the  goods  of 
the  defendant  there  found,  or  the  house  of  a  stranger;  and 
this  by  night  or  by  day,  if  the  door  be  open.  But  if  it  be 
the  house  of  a  stranger  he  ought  to  aver  that  the  goods  were 
there."  In  Cooke  v.  Birt,  6  Taunt.  765,  Gibbs,  C.  J.,  says: 
*•  Under  b.  fieri  facias  the  sheriff  cannot,  on  suspicion  of  find- 
ing the  defendant's  goods,  enter  the  house  of  a  stranger. 
.  .  .  .  The  sheriff,  finding  the  door  open,  may  enter  the  house 
of  a  stranger,  and  is  justified  if  the  defendant's  goods  are  in 
it,  but  it  is  at  his  own  risk."  And,  in  the  same  case,  Dallas, 
J.,  says:  "The  sheriff  may  enter  the  house  of  a  stranger,  if 
the  door  be  open,  but  it  is  at  his  peril  whether  the  goods  be 
found  there  or  not;  if  they  be  not  he  is  a  trespasser."  So 
in  Johnson  v.  Leigh,  6  Taunt.  246,  the  defendant's  plea,  aver- 
ring only  a  suspicion  that  the  person  whom  the  defendant 
sought  to  arrest  on  mesne  process  was  in  the  plaintiff's 
house,  was  held  bad.  And  in  Morrish  v.  Murrey,  13  Mees. 
&  W.  52,  it  was  held  that  an  officer  was  not  justified  in 
entering  and  searching  the  house  of  a  stranger  for  the  pur- 
pose of  arresting  a  debtor  under  a  capias  ad  satisfaciendum, 
although  the  debtor  had  resided  there  before  the  entry,  and 
the  officer  had  reasonable  cause  to  suspect  that  the  debtor 
was  there,  if  the  debtor  was  not  in  the  house  at  the  time: 
See,  also,  Semayne*$  ease,  and  notes  in  1  Smith's  Lead.  Cas., 
9th  Am.  ed.,  228,  234-245.  In  Piatt  v.  Brovm,  16  Pick.  553, 
556,  the  officer  had  the  right  to  break  open  the  plaintiff '• 
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store  for  the  purpose  of  attaching  the  goods  of  a  third  person, 
because  the  goods  were  in  fact  there. 

As  in  our  opinion  the  plaintiff  was  a  trespasser  upon  the 
defendant's  property,  and  had  no  lawful  right  or  license  of 
any  kind  to  enter  her  building,  there  is  no  occasion  to  in- 
quire whether  the  city  ordinances  stated  in  the  report  applied 
to  the  entrance  where  the  plaintiff  fell,  or  whether,  if  he  had 
not  been  a  trespasser,  but  had  entered  under  license  or  of 
right,  he  could  have  recovered  for  his  injuries  under  the  doc- 
trine held  in  the  case  of  Parker  v.  Barnard,  135  Mass.  116j 
46  Am.  Rep.  450.  Nor  whether,  if  he  **  had  not  been  a  tres- 
passer, he  could  have  been  found  to  be  in  the  exercise  of  or- 
dinary care  in  entering  a  dark  passage  with  which  he  was 
unacquainted,  and  walking  forward  until  he  fell  downstairs. 

Judgment  on  the  verdict. 

Process — Entering  Premises  of  Third  Person  to  Serve. — An  oflScer 
who  has  a  warrant  for  the  arrest  of  one  charged  with  a  misdemeanor,  and 
who  has  reasonable  cause  to  believe  that  such  person  is  in  the  dwelling  of 
another,  has  the  right  to  enter  the  house  for  the  purpose  of  serving  the  war- 
rant, and  he  cannot  be  treated  as  a  trespasser  though  he  failed  to  notify  the 
owner  of  the  house,  and  the  person  sought  for  is  not  there:  Commonwealth 
y.  Reynolds,  120  Mass.  190;  21  Am.  Rep,  510.  A  house  in  which  the  de- 
fendant dwells,  though  owned  and  inhabited  by  others  at  the  time,  may  be 
lawfully  entered  and  searched  by  an  officer  to  effect  the  defendant's  arrest: 
Hawkins  v.  Commonwealth,  14  B.  Mon.  395;  61  Am.  Dec.  147,  and  extended 
note  on  the  force  that  may  be  used  to  effect  arrest  both  under  criminal  and 
civil  process.  But  an  officer  has  no  right  to  arouse  the  family  of  a  respect- 
able citizen  at  night,  and  force  an  entry  to  the  house  upon  the  statement  of 
some  person  that  he  has  heard  that  a  woman  of  bad  character  is  stopping 
there:  BaiUy  v.  Ragatz,  50  Wis.  554;  36  Am.  Rep.  862. 

Real  Property — Liability  of  Owner  to  Trespasser. — The  owner  of 
private  property  is  under  no  obligation  to  keep  it  in  a  safe  condition  for  the 
benefit  of  trespassers,  or  those  who  may  go  upon  them  uninvited,  from  curi- 
osity or  motives  of  private  convenience  in  no  way  connected  with  the 
owner:  Railway  Go.  v.  Ferguson,  57  Ark.  16;  38  Am.  St.  Rep.  217,  and  note, 
with  the  cases  collected.  See,  also,  the  note  to  Bedell  y.  Berkey,  15  Am.  St. 
Rep.  374,  and  the  extended  notes  to  Cauley  v.  Pittsburgh  etc  Ry.  Co.,  40  Am, 
Rep.  667,  and  Sweeney  r.  Old  Colony  etc  B.  R.  Co.,  87  Am.  Dec.  652. 
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DiTORCB. — Alimont  AND  CouNSKL  FsKS  caunot  be  decreed  except  in  A 
case  specified  in  the  statutes. 

Statutes  of  Other  States. — There  is  no  Presumption  that  the  statutes 
of  another  state  are  like  those  prevailing  in  this  state. 

Jurisdiction  of  the  Court  of  Another  8tatb  to  Enter  a  Judgment 
MAY  Always  be  Inquired  into,  and  if  the  judgment  was  entered 
without  jurisdiction  it  will  not  be  enforced  in  this  state. 

Jurisdiction. — If  the  Proceedings  of  a  Court  of  General  Jurisdic- 
tion are  According  to  tbk  Courss  of  the  Common  Law  they  are 
presumed  to  be  regular. 

Laws  of  Another  State — Burden  of  Proof. — If  the  question  of  the  law 
of  another  state  is  in  controversy  the  party  on  whom  the  burden  of 
proof  lies  will  fail,  unless  he  produces  evidence  to  sustain  his  views; 
and  statutes  and  decisions  which  were  not  pat  in  evidence  during  the 
trial  cannot  be  used  for  the  first  time  in  the  argument  in  the  appellate 
court  for  the  purpose  of  proving  the  law  of  another  state. 

Chancery  has  No  Jurisdiction  to  Entertain  a  Suit  for  the  Nullitt 
OF  a  Marriage  where  no  fraud,  duress,  or  lunacy  is  charged,  and 
the  ground  for  avoiding  the  marriage  is,  that  when  it  was  contracted 
the  woman  had  a  former  husband  living,  but  is  not  shown  to  have 
led  the  other  to  contract  the  marriage  through  deception,  or  even 
through  ignorance  of  the  facts. 

Th«  Judgment  of  a  Court  of  Another  State  will  not  bk  Presumed 
TO  BE  Within  its  Jurisdiction  where  such  jurisdiction,  if  it  existed, 
must  have  been  conferred  by  statute,  and  there  is  no  evidence  of  such 
statute,  or,  if  the  statute  existed,  that  the  court  acted  within  the  juris- 
diction given  by  it. 

JPBISDICTION  OF  A  CoURT  OF  RECORD  OF  AnOTHEB  StATB  OF  THE  SUB- 
JECT OF  Divorce  is  a  Special  authority  not  recognized  by  the  com- 
mon law,  and  its  power  must  be  shown,  and  must  appear  to  have  beea 
strictly  pursued. 

C.  Brigharrif  for  the  plaintifiF. 

H.  F.  Eurlburt  and  D.  N.  Crowley,  for  the  defendant. 

***  Allen,  J.  In  this  commonwealth  no  power  exists  in 
any  court  to  pass  an  order  for  the  payment  of  alimony  pen- 
dente lite,  or  of  permanent  alimony,  in  a  matrimonial  cause  of 
any  description,  except  under  provisions  of  statute  conferring 
such  power.  By  the  constitution  of  Massachusetts,  chapter 
3,  article  5,  it  was  provided  tliat  "all  causes  of  marriage, 
divorce,  and  alimony  ....  shall  be  heard  and  determined 
by  the  governor  and  council  until  the  legislature  shall  by 
law  make  other  provision."  By  the  statutes  of  1785,  chapter 
69,  section  2,  it  was  enacted  that:  "All  marriages,  where 
«ither  of  the  parties  shall  have  a  former  wife  or  "•  husband 
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living  at  the  time  of  such  marriage,  shall  be  absolutely  void"; 
and  by  section  3,  "Divorces  from  the  bond  of  matrimony 
shall  be  decreed,  in  case  ....  either  of  them  the  [parties} 
had  a  former  wife  or  husband  alive  at  the  time  of  solemnizing 
such  second  marriage."  In  section  5  certain  provisions  for 
alimony  are  made,  but  none  in  case  of  such  void  marriage. 
By  section  7,  "All  questions  of  divorce  and  alimony  shall  be 
heard  and  tried  by  the  supreme  judicial  court."  It  is  not 
necessary  to  make  special  reference  to  later  statutes,  which 
have  always,  since  1785,  contained  such  provisions  upon  these 
subjects  as  seemed  expedient  to  the  legislature;  and  the  au- 
thority of  the  court  to  decree  alimony  and  counsel  fees  ha» 
always  been  considered  to  rest  exclusively  upon  the  statutes: 
Shannon  v.  Shannon,  2  Gray,  285;  Baldwin  v.  Baldwin,  & 
Gray,  341;  Coffin  v.  Dunham,  8  Gush.  404;  54  Am.  Dec.  769^ 
Davol  v.  Davol,  13  Mass.  264;  West  v.  West,  2  Mass.  223,  227; 
Orrok  v.  Orrok,  1  Mass.  341.  In  the  absence  of  any  thing  to 
show  the  contrary  there  is  a  presumption  that  the  common 
law  of  another  state  is  like  that  prevailing  here;  but  this 
presumption  does  not  extend  to  the  statutes  of  another  state: 
Harris  v.  White,  81  N.  Y.  632,  544;  Wilcox  Silver  Plate  Co.  v. 
Green,  72  N.  Y.  17. 

In  the  case  now  before  us  it  appears  that  in  1877  a  hus- 
band brought,  in  the  supreme  court  of  the  state  of  New  York, 
a  complaint  against  his  wife,  seeking  to  have  his  marriage 
annulled  and  declared  void,  on  the  ground  that  at  the  time 
of  the  marriage  she  had  a  former  husband  living.  She  an- 
swered to  the  complaint,  admitting  her  former  marriage,  but 
averring  that  it  was  invalid  and  void,  because  her  former 
husband  was  then  married  to  another  woman,  and  that  these 
facts  were  known  to  the  present  husband  at  the  time  of  his 
marriage  to  her.  The  complaint  contained  no  charge  of 
fraud,  force,  mistake,  or  lunacy.  In  1888  an  order  was 
passed  reciting  the  pleadings,  and  reciting  that  it  appeared 
satisfactorily  to  the  court  that  subsequently  thereto  an  order 
was  made,  among  other  things,  that  the  husband  pay  to  the 
wife  ten  dollars  a  week  alimony,  commencing  October  22, 
1877;  that  it  also  appeared  that  he  had  wholly  failed  to  da 
BO  from  November  5,  1877,  though  due  demand  had  been 
made;  and  that  he  had  failed  to  prosecute  his  action,  and 
had  departed  from  the  state;  and  an  order  was  made  that 
the  complaint  be  **•  dismissed,  with  costs,  that  her  attorney 
have  an  extra  allowance  of  one  hundred  dollars,  and  that  the 
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wife  recover  of,  and  have  judgment  against,  her  husband  for 
six  thousand  one  hundred  and  fourteen  dollars,  being  the 
amount  of  alimony  due  and  owing  to  her  under  said  order, 
and  also  for  costs  and  the  above  allowance;  and  judgment 
was  entered  accordingly  on  April  17,  1888.  It  is  also  re- 
cited that  counsel  appeared  for  the  husband  at  the  time  of 
the  order  in  1888.  Judgment  was  entered  accordingly,  and, 
this  husband  having  removed  to  this  commonwealth,  the 
wife  now  brings  a  suit  in  equity  here,  praying  the  superior 
court  to  order  execution  to  issue  upon  said  judgment.  In  de- 
fense no  direct  charge  is  made  that  the  entry  of  this  judg- 
ment was  procured  by  fraud  or  imposition  upon  the  court, 
but  it  is  set  up,  and  the  court  has  found  as  a  fact,  that  on 
April  27, 1887,  about  a  year  before  the  entry  of  the  judgment 
in  New  York,  the  husband  obtained  in  this  commonwealth  a 
decree  annulling  his  marriage,  his  wife  having  been  served 
with  process  and  defaulted  for  nonappearance.  There  is 
nothing  to  show  that  this  decree  of  nullity  made  here  was 
known  to  the  supreme  court  of  New  York  at  the  time  when 
the  judgment  there  was  entered.  The  order  for  the  payment 
of  alimony  pendente  lite  is  not  set  forth  in  the  record,  and 
does  not  appear  otherwise  than  by  the  recital  in  the  final 
order. 

The  principal  question  which  we  have  to  consider  is 
whether  it  appears  that  the  supreme  court  of  New  York  had 
jurisdiction  in  the  suit  for  nullity  to  pass  an  order  for  the 
payment  of  alimony  pendente  lite,  and  at  the  time  of  dismiss- 
ing the  suit  to  pass  an  order  for  the  payment  of  the  arrears 
of  alimony  down  to  the  date  of  the  order,  and  of  an  allowance 
for  counsel  fees  and  for  costs,  and  to  enter  judgment  thereon. 
Jurisdiction  may  always  be  inquired  into,  and  a  judgment 
entered  without  jurisdiction  will  not  be  enforced:  Simmons  v. 
Saul,  138  U.  S.  439;  Thompson  v.  Whitman,  18  Wall.  457, 
468;  Cummington  v.  Belchertown,  149  Mass.  223;  Cross  v. 
Cross,  108  N.  Y.  628. 

Ordinarily,  and  where  the  proceedings  of  a  court  of  general 
jurisdiction  are  according  to  the  course  of  the  common  law, 
there  is  a  presumption  in  favor  of  the  regularity  of  its  proceed- 
ings, and  it  will  be  presumed  to  havehad  such  jurisdiction  as  it 
has  assumed  toexercise,  unless  the  contrary  is  shown:  Galpin 
y.Page,  18  Wall.  350,  365.  In  the  present  case  the  justice  of 
*'*  the  superior  court  reports  that  the  defendant,  among 
other  defenses,  contended  that  the  judgment  alleged  had  not 
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been  proved,  and  he  declined  to  enforce  the  judgment  ren- 
dered in  New  York,  but  the  epecial  ground  for  his  refusal  is 
not  stated.  So  far  as  appears,  no  evidence  was  introduced 
on  the  one  side  or  on  the  other  to  show  the  jurisdiction  and 
authority  of  the  court  in  the  matter.  No  evidence  of  the 
law  of  New  York,  by  statutes  or  decisions  of  courts  or  other- 
wise, appears  to  have  been  presented;  and  there  was  nothing 
to  sustain  the  jurisdiction  except  the  fact  that  the  supreme 
court,  which  was  a  court  of  general  jurisdiction,  assumed  to 
exercise  it.  The  question  is  whether  this  is  enough  in  a  pro- 
ceeding of  this  kind. 

In  the  argument  before  us  certain  statutes  and  decisions 
have  been  referred  to  which  are  supposed  to  bear  upon  the 
authority  and  jurisdiction  of  the  court,  and  the  fact  is  thus 
brought  to  our  attention  that  there  are  statutes  and  decisions 
which  relate  to  the  subject.  As  already  mentioned,  the  com- 
mon law  of  another  state  is  presumed  to  be  the  same  as  that 
which  is  established  here,  unless  shown  to  be  otherwise;  but 
there  is  no  such  presumption  in  relation  to  statutes  or  to  local 
laws  or  usages.  These  must  be  proved  as  facts  at  the  trial, 
and,  where  a  question  of  the  law  of  another  state  is  in  con- 
troversy, the  party  upon  whom  the  burden  lies  will  fail,  un- 
less evidence  is  produced  to  sustain  his  view;  and  statutes 
and  decisions  which  were  not  put  in  evidence  at  the  trial  can- 
not be  used  for  the  first  time  at  the  argument  of  the  case  be- 
fore us  for  the  purpose  of  proving  the  law  of  such  state:  Hunt 
V.  Johnson,  44  N.  Y.  27;  4  Am.  Rep.  631;  Hull  v.  Mitcheson, 
64  N.  Y.  639;  Hickett  v.  Potter,  135  Mass.  349,  350;  Murphy 
V.  Collins,  121  Mass.  6;   Ufford  v.  Spaulding,  156  Mass.  65,69. 

We  therefore  are  not  at  liberty  to  place  our  decision  upon 
the  result  of  such  examination  as  we  might  now  be  able  to 
make,  even  with  the  aid  of  the  citations  by  counsel  of  the 
statutes  and  decisions  in  New  York  in  respect  to  marriage  and 
divorce,  nullity  of  marriage,  and  alimony,  except  so  far  as 
such  decisions  may  throw  light  upon  the  rules  of  common  law 
existing  independently  of  the  statutes. 

We  have,  then,  to  consider,  in  the  first  place,  whether  it  falls 
within  the  general  jurisdiction  of  a  court  of  chancery,  without 
statutory  authorit}',  to  entertain  a  suit  for  nullity  of  marriage 
in  **•  a  case  where  no  fraud,  duress,  mistake,  or  lunacy  is 
explicitly  charged,  and  where  accordingly  no  such  ground  is 
alleged  as  would  enable  such  a  court  to  annul  an  ordinary 
contract.     The  complaint  of  the  husband  in  the  present  case, 
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as  presented  to  the  supreme  court  of  New  York,  only  charged, 
as  a  ground  for  avoiding  his  marriage,  that,  at  the  time  when 
it  was  entered  into,  his  wife  had  a  former  husband  living,  and 
that  her  marriage  to  such  former  husband  was  in  full  force 
and  validity.  It  did  not  charge  that  he  was  led  to  marry 
her  through  deception,  or  even  through  ignorance  of  the  facts. 
No  doubt  instances  sometimes  occur  where  a  man  and 
woman  who  wish  to  live  together  go  through  a  form  of  mar- 
riage, for  social  or  other  purposes,  taking  the  chance  of  sub- 
sequent disturbance  or  trouble,  though  well  knowing  that  the 
marriage  is  void  for  the  reason  that  one  of  them  has  a  former 
husband  or  wife  living,  or  that  they  are  within  prohibited 
degrees  of  kin.  Both  real  life  and  fiction  furnish  illustrations 
of  this.  Such  marriages  are  of  course  void,  and  may  be  de- 
clared so  under  the  authority  of  statutes  like  those  which 
have  long  existed  in  this  commonwealth:  Stats.  1785,  c.  69, 
sec.  3;  Rev.  Stats,,  c.  76,  sec.  3.  But,  in  our  opinion,  a  court 
of  chancery  would  decline  to  act  in  such  a  case  by  virtue  of 
its  own  inherent  jurisdiction  and  without  the  authority  of  a 
statute  enabling  it  to  do  so.  The  chief  aid  which  we  have 
derived  in  determining  this  question  comes  from  the  care- 
fully considered  decisions  in  New  York,  where  the  court  has 
assumed  jurisdiction  to  declare  a  marriage  void  for  lunacy 
{Wightvian  v.  Wightman,  4  Johns.  Ch.  343),  and  fraud  {Fer- 
lat  V.  Gojon,  Hopk.  Ch.  478;  14  Am.  Dec.  554);  but  has  de- 
clined, for  want  of  jurisdiction,  to  do  so  for  impotence:  Burtia 
V.  Burtia,  Hopk,  Ch.  557;  14  Am.  Dec.  563.  In  the  last  case 
the  chancellor  said:  "The  cases  in  which  this  court  can  an- 
nul marriages,  in  virtue  of  its  powers  as  a  court  of  equity, 
must  be  few  and  very  peculiar;  and  they  must  appertain  to 
the  jurisdiction  of  equity."  In  Griffin  v.  Griffin,  47  N.  Y. 
134,  the  same  question  was  incidentally  discussed  as  follows, 
in  a  learned  and  elaborate  opinion,  delivered  by  Rapallo,  J: 
"The court  of  chancery  of  this  state  has,  in  some  cases, enter- 
tained bills  to  declare  the  nullity  of  marriages  independently 
of  any  statute  conferring  jurisdiction.  But  these  were  cases 
in  which  the  marriage  was  sought  to  be  declared  void  for 
some  *'•  cause  for  which  chancery  had  power  to  cancel  or 
avoid  all  contracts,  such  as  lunacy  or  fraud,  and  it  was  held 
that  the  marriage  contract  was  not  excepted  from  the  opera- 
tion of  this  general  jurisdiction In  all  other  cases  it 

must  be  conceded  that  the  jurisdiction  of  the  court  of  chan- 
cery of  this  state,  in  actions  for  divorce,  either  on  the  ground 
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of  nullity  or  for  cause  arising  subsequent  to  the  marriage,  is 
founded  wholly  upon  the  statutes":  Page  138.  The  court 
expressed  no  definite  opinion  on  the  question  whether  tho 
particular  case  then  before  it,  which  was  an  action  brought  by 
a  husband  to  have  the  marriage  declared  void  by  reason  of 
her  former  marriage,  would  be  cognizable  by  the  court  inde- 
pendently of  the  statutes:  Page  140.  And  it  does  not  appear 
in  the  report  of  the  case  whether  or  not  there  was  any  fraud 
or  mistake.  The  same  doctrine  above  stated  was  reiterated 
in  the  recent  case  of  Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456, 
where  the  court,  by  Ruger,  C.  J.,  says:  "The  courts  in  this 
state  have  no  common-law  jurisdiction  over  the  subject  of 
divorces,  and  their  authority  is  confined  altogether  to  the  ex- 
ercise of  such  express  and  incidental  powers  as  are  conferred 
by  the  statute.  Previous  to  the  revision  of  the  statutes  it 
was,  however,  held  that  the  court  of  chancery  had  authority, 
by  virtue  of  its  general  equity  jurisdiction,  to  entertain  suits 
to  annul  marriage  contracts,  upon  the  same  grounds  which 

authorized  them  to  annul  contracts  generally Beyond 

this,  however,  the  court  of  chancery  refused  to  go":  Page  463. 
Then,  after  quoting  a  portion  of  the  passage  above  cited  from 
the  judgment  in  Griffin  v.  Griffin^  47  N.  Y.  134,  the  court 
adds:  "  The  provisions  of  the  Revised  Statutes  constitute  a 
comprehensive  and  detailed  scheme  for  the  treatment  of 
matrimonial  and  domestic  differences,  framed  with  great 
care  to  define  the  rights  and  liabilities  of  the  respective  par- 
ties, and  the  power  and  duties  of  the  courts":  Pages  465,  466. 
This  leaves  the  impression  that  at  the  time  of  rendering  the 
decision,  in  1884,  the  whole  subject  was  deemed  to  be  covered 
by  legislation,  to  which  the  courts  must  look  for  their  powers 
and  authority;  and,  so  far  as  we  know,  the  same  is  the  case 
since  the  adoption  of  the  present  code  of  that  state:  See,  also 
2  Bishop  on  Marriage,  Divorce,  and  Separation,  sees.  801- 
809,  where  the  question  is  treated  of,  but  no  definite  opinion 
expressed. 

ii''  We  have  come  to  the  conclusion  that  it  does  not  fall 
within  the  general  jurisdiction  of  a  court  of  chancery,  inde- 
pendently of  authority  by  statute,  to  annul  a  marriage  for 
the  reasons  set  forth  in  the  complaint  made  by  the  present 
defendant  against  the  present  plaintiff  in  the  court  of  New 
York,  and  also  that  no  such  jurisdiction  existed  in  that  court 
at  the  time  of  entering  the  judgment  now  under  consideration, 
or  was  asserted  by  it;  and  that  whatever  the  court  did,  it  as- 
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Bumed  to  do  under  the  express  or  incidental  powers  conferred 
upon  it  by  statutes  of  that  state. 

We  are  brought,  then,  to  consider  more  directly  the  ques- 
tion whether,  in  a  case  of  this  kind,  where  the  court  acted 
under  statutory  autliority,  jurisdiction  should  be  presumed 
merely  from  the  fact  that  the  court  assumed  to  exercise  it. 
In  Galpin  v.  Page,  18  Wall.  350,  the  court  says:  "The  pre- 
sumptions indulged  in  support  of  the  judgments  of  superior 
courts  of  general  jurisdiction  are  also  limited  to  jurisdiciior> 
over  persons  within  their  territorial  limits,  persons  who  can 
be  reached  by  their  process,  and  also  over  proceedings  which 
are  in  accordance  with  the  course  of  the  common  law":  Page 
367.  A  passage  is  quoted  with  approval  from  Morse  v.PresJ)y, 
25  N.  H.  299,  302,  as  follows:  *'  The  jurisdiction  in  such  cases^ 
both  as  to  the  subject  matter  of  the  judgment  and  as  to  the 
persons  to  be  affected  by  it,  must  appear  by  the  record;  and 
every  thing  will  be  presumed  to  be  without  the  jurisdiction^ 
which  does  not  distinctly  appear  to  be  within  it."  And  a 
little  further  on  the  court  adds:  "  Where  the  special  powers 
conferred  [by  statute]  are  exercised  in  a  special  manner,  not 
according  to  the  course  of  the  common  law,  or  where  the  gen- 
eral powers  of  the  court  are  exercised  over  a  class  not  within 
its  ordinary  jurisdiction  upon  the  performance  of  prescribed 
conditions,  no  such  presumption  of  jurisdiction  will  attend 
the  judgment  of  the  court.  The  facts  essential  to  the  exer- 
cise of  the  special  jurisdiction  must  appear  in  such  case^ 
upon  the  record  ":  Page  371.  It  is  also  said  in  Sabariego  v. 
Maverick,  124  U.  S.  261,  that  the  presumption  in  favor  of 
regularity  of  proceedings  does  not  apply  to  give  jurisdiction 
in  proceedings  not  according  to  the  common  course  of  jus- 
tice. In  Holmes  v.  Broughton,  10  Wend.  75,  25  Am.  Dec.  536,. 
it  was  held  that  where  a  claim  was  founded  upon  a  f>roceed- 
ing  in  Vermont  **•  unknown  to  the  common  law,  but  au- 
thorized by  a  statute  of  that  state,  the  statute  must  be  set 
forth,  so  that  the  court  might  see  that  the  proceedings  were 
conformable  thereto;  and  that  a  general  averment  that  the 
proceedings  were  according  to  the  laws  of  Vermont,  and  fully 
authorized  thereby,  was  not  enough;  and  that  the  court  could 
not  take  judicial  cognizance  of  laws  of  sister  states  at  vari- 
ance with  the  common  law.  This  decision  was  cited  with 
apparent  approval  in  Harris  v.  White,  81  N.  Y.  532,  544.  Ii> 
Embury  v.  Conuer,  3  N.  Y.  511,  523,  53  Am.  Dec.  325,  and  in 
Striker  v.  Kelly,  7  Hill,  9,  it  was  held  that  the  supreme  court 
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of  New  York  exercised  its  powers  under  the  New  York  street 
law  as  a  court,  but  that  as  its  powers  in  such  matters  were 
wholly  derived  from  the  statutes,  and  did  not  belong  to  it  as  a 
•court  of  general  jurisdiction,  its  decisions  must  be  treated  like 
those  of  a  court  of  special  and  limited  jurisdiction.  A  similar 
rule  was  applied  in  the  surrogate's  court  to  a  decree  of  divorce 
granted  by  the  proper  court,  but  not  shown  to  be  within  the 
conditions  and  limitations  prescribed  by  the  statutes:  Law- 
rence's  case,  18  Abb.  Pr.  347.  See  also  Cullen  v.  Cullen,  18 
N.  Y.  St.  Rep.  381.  For  an  application  of  similar  doctrine 
to  different  subjects,  see  Morse  v.  Presby^  25  N.  H.  299,  which 
is  cited  and  approved  in  Galpin  v.  Page,  18  Wall.  371;  Brad- 
ley V.  Jamison,  46  Iowa,  68;  Louisville  etc.  Ry.  Co.  v.  Parish, 
6  Ind.  App.  89;  Furgeson  v.  Jones,  17  Or.  204;  11  Am.  St. 
Rep.  808;  Northcut  v.  Lemery,  8  Or.  316;  Heatherly  v.  Had- 
ley.  4  Or.  1,  14;  Gray  v.  Larrimore,  2  Abb.  U.  S.  542;  Belcher 
V.  Chambers,  53  Cal.  635;  Neff  v.  Pennoyer,  3  Saw.  274,  299, 
300;  Denning  v.  Corwin,  11  Wend.  647.  The  rule  is  uniform 
in  the  case  of  inferior  courts  that  their  jurisdiction,  when 
brought  into  question,  must  be  clearly  shown:  Thomas  v. 
Robinson,  3  Wend.  267;  Sheldon  v.  Hopkins,  7  Wend.  435; 
McLaughlin  v.  Nichols,  13  Abb.  Pr.  244. 

The  same  rule  prevails  in  Massachusetts.  The  decision 
in  Commonwealth  v.  Blood,  97  Mass.  538,  was  placed  solely 
upon  this  ground,  the  document  produced  being  treated  as  if 
it  were  a  record,  though  strictly  speaking  it  was  not  entitled 
to  be  so  treated;  and  it  was  held  that  the  jurisdiction  of  a 
court  of  record  in  California  over  the  subject  of  divorce  is  a 
special  authority  not  recognized  by  the  common  law,  and  its 
powers  ***  must  be  shown,  and  must  appear  to  have  been 
etrictly  pursued.  A  similar  decision  was  made  in  respect  to 
the  jurisdiction  of  a  court  of  record  of  another  state  to  decree 
an  absolute  and  final  dissolution  of  a  corporation  at  the  suit 
of  an  individual,  in  Folger  v.  Columbian  Ins.  Co.,  99  Mass. 
267,  274, 96  Am.  Dec.  747,  and  in  respect  to  a  question  of  the 
adoption  of  a  child,  in  Foster  v.  Waterman,  124  Mass.  592. 
The  rule  on  which  these  decisions  rest  is  not  peculiar  to 
Massachusetts,  but,  as  has  been  seen,  it  has  a  wide  recogni- 
tion elsewhere. 

The  proceedings  which  resulted  in  the  judgment  in  the 
supreme  court  of  New  York  in  the  case  now  before  us  were 
not  in  accordance  with  the  course  of  the  common  law:  1 
Bishop  on  Marriage,  Divorce,  and   Separation,  sees.  71,  128. 
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Jurisdiction  to  entertain  them  has  not  been  shown.  If  the 
court  had  jurisdiction  over  the  general  subject,  and  if  it 
should  be  assumed  from  the  final  order  that  an  interlocutory 
order  was  actually  passed  for  the  payment  of  alimonj 
pendente  lite,  it  has  not  been  shown  that  the  court  had 
authority  to  pass  such  order,  or,  at  the  conclusion  of  the  suit^ 
to  order  payment  of  arrears  of  such  alimony,  or  to  enter  a. 
judgment  for  such  arrears,  which  should  stand  as  a  valid 
judgment  enforceable  in  other  courts.  We  do  not  know 
whether  it  would  possess  such  authority  in  respect  to  ali- 
mony, even  if  it  had  jurisdiction  over  the  general  subject  of 
the  suit,  or  whether  such  a  judgment  for  arrears  of  alimony 
could  be  enforced  in  New  York  by  issue  of  an  execution 
thereon,  without  further  proceedings  in  court:  Knapp  v. 
Knapp,  134  Mass.  353.  And  see  Hoffman  v.  Hoffman,  55 
Barb.  269;  Oalingerv.  Galinger,  4  Lans.  473.  The  jurisdic- 
tion in  such  cases  is  usually  special,  and  the  remedies 
special,  and  we  are  satisfied  that  this  judgment  depends  for 
its  validity  upon  statutes  which  are  not  before  us,  or  upoa 
usages  or  a  course  of  practice  with  which  we  are  not  familiar, 
and  we  have  not  the  means  of  knowing  what  faith  and  credit 
would  be  given  to  such  a  judgment  in  the  courts  of  the  state 
of  New  York:  1  Bishop  on  Marriage,  Divorce,  and  Sepa- 
ration, sec.  128;  Alleny.  AlleUf  100  Mass.  373.  The  justice 
of  the  superior  court  rightly  refused  to  issue  an  execution 
upon  the  judgment  for  the  amount  of  the  alimony  and  coun- 
sel fees. 

The  judgment  for  costs  of  suit  must  rest  on  the  same  basis. 
The  proceedings  being  special,  the  right  to  costs  must  depend 
**•  upon  the  statutes,  or  upon  the  inferences  to  be  drawn 
from  them.  In  Stevens  v.  Stevens,  1  Met.  279,  it  was  held,, 
under  our  statutes  then  in  force,  that,  where  a  husband  volun- 
tarily discontinued  a  libel  against  his  wife  for  a  divorce,  she 
was  entitled  to  a  judgment  and  execution  against  him  for 
costs.  There  was,  however,  an  express  statute  providing 
that  the  court  might  hear  and  determine  all  matters  relating 
to  divorce,  according  to  the  course  of  proceedings  in  ecclesi- 
astical courts  and  in  courts  of  chancery:  Rev.  Stats.,  c.  76, 
sec.  38.  The  court  was  therefore  authorized  to  allow  costs, 
unless  there  was  something  in  the  relation  of  husband  and 
wife  to  prevent,  and  the  court  held  that  there  was  not,  and' 
costs  were  allowed.  The  authority  of  the  court  of  New  York,. 
in  respect  to  costs  in  a  proceeding  like  that  before  us,  for- 
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nullity  of  marriage,  is  not  shown.  We  suppose  it  depends, 
directly  or  indirectly,  upon  the  statutes,  which  have  not  been 
put  in  evidence:  2  Barbour's  Chancery  Practice.  2d  ed.,  250; 
2  Bishop  on  Marriage  and  Divorce,  5th  ed.,  sec.  366. 

For  these  reasons,  without  considering  other  objections) 
the  entry  must  be  decree  for  the  defendant. 


Marriaob  and  DrvoRCE — Adthoritt  to  Grant  Alimony. — Independ- 
ently of  statutory  authority  equity  has  no  authority  to  entertain  a  suit  for 
alimony:  Fischli  v.  Fischli,  1  Blackf.  360;  12  Am.  Dec.  251,  and  note.  The 
doctrine  that  equity  has  jurisdiction  in  such  cases  is  supported  by  Graves 
V.  Graves,  36  Iowa,  310;  14  Am.  Rep.  525;  Rliame  v.  Rhame,  1  McCord  Eq. 
197;  16  Am.  Dec.  597,  and  note;  Fornshill  v.  Murray,  1  Bland,  479;  18  Am. 
Dec.  344,  and  note;  Helms  v.  Franckcus,  2  Bland,  544;  20  Am.  Dec.  402. 
See,  further,  the  extended  note  to  Methvin  v.  Methvin,  60  Am.  Dec.  666. 

Evidence. — Stathtes  of  Other  States  must  be  pleaded  and  proven: 
Hunt  V.  Johnson,  44  N.  Y.  27;  4  Am.  Rep.  631;  Siegel  v.  Robinson,  56  Pa. 
St.  19;  93  Am.  Dec.  775,  and  note;  Brimhall  v.  Van  Campen,  8  Minn.  13;  82 
Am.  Dec.  118,  and  note;  Rape  v.  Heaton,  9  Wis.  328;  76  Am.  Dec.  269,  and 
note.  If  the  laws  of  another  state  are  relied  upon  for  the  purpose  of  show- 
ing what  faith  and  credit  should  be  given  to  a  judgment  entered  therein, 
they  must  be  proved  like  other  facts:  Osborn  v.  Blackburn,  78  Wis.  209;  23 
Am.  St.  Rep.  400,  and  note.  Only  common-law  rights  will  be  recognized 
by  the  courts  of  sister  states:  Buckles  v.  Ellers,  72  Ind.  220;  37  Am.  Rep. 
156.     See,  also,  the  extended  note  to  Ormea  v.  Dauchy,  37  Am.  Rep.  584. 

Marriage  and  Divorce  —  Equity  —  Power  to  Vacate  Decree  Ob- 
tained BY  Fraud. — A  person  against  whom  a  decree  of  divorce  has  been 
obtained  by  fraud  may  maintain  a  suit  in  equity  to  have  it  annulled  when 
the  statutory  proceedings  do  not  afford  adequate  relief:  Smilhson  v.  Smiih- 
ton,  37  Neb.  535;  40  Am.  St.  Rep.  604,  and  note,  with  the  cases  collected. 
See  the  extended  note  to  Greene  v.  Greene,  61  Am.  Dec.  459,  and  the  note 
to  Brown  v.  Grove,  9  Am.  St.  Rep.  826. 

Judgments  of  Sister  States — Presumption  of  Jurisdiction. — In  tha 
absence  of  contradictory  evidence  there  is  a  legal  presumption  in  favor  of 
the  jurisdiction  of  a  court  of  record  of  another  state  which  has  assumed 
jurisdiction  over  the  subject  matter  in  controversy  between  parties  residing 
there:  Buffum  v.  Stimson,  5  Allen,  691;  81  Am.  Deo.  767,  and  note;  Shum- 
way  V.  Stillman,  4  Cow.  292;  15  Am.  Dec.  374,  and  note;  Reid  v.  Boyd,  13 
Tex.  241;  65  Am.  Dec.  61,  and  note.  See  the  extended  note  to  Hood  v. 
8taU,  26  Am.  Rep.  28. 

Marriage  and  Divorce  —  Right  to  Inquire  into  Jurisdiction  of 
the  Court  of  Another  State  to  Grant  Divorce. — The  jurisdiction  of 
a  court  of  another  state  to  render  a  judgment  for  costs  and  alimony  may 
be  inquired  into  by  the  courts  of  New  York:  Rignery  v.  Rigney,  127  N.  Y. 
408;  24  Am.  St.  Rep.  462.  To  the  same  effect  see  In  re  James,  99  Cal.  374; 
37  Am.  St.  Rep.  60,  and  note.  See  the  extended  note  to  Tolen  v.  Tolen,  21 
Am.  Deo.  747. 
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Dewey  v.  Peeler. 

[161  MASaACHUSETTS,  135.] 

Amendment  or  Record. — There  can  be  no  doubt  of  tbe  general  power  of 
a  court  to  amend  its  records  or  its  process,  so  as  to  make  them  couo 
form  to  the  truth. 

Execution,  Amendment  or. — While  an  execution  should  follow  the  judg- 
ment, it  is  clear  that  an  amendment  may  be  allowed  if  the  execution 
can  be  so  identified  with  the  judgment,  and  the  record  on  which  the 
judgment  is  founded,  that  the  court  can  find  data  on  which  to  make  the 
amendment.  Therefore,  an  execution  in  favor  of  D.,  as  special  admin- 
istrator of  the  estate  of  B.,  may  be  amended  so  as  to  be  in  favor  of  D., 
administrator,  with  the  will  annexed,  of  the  estate  of  B.,  if  such 
amendment  conforms  it  to  the  judgment  on  which  it  was  issued. 

Amendment  mat  be  Made  by  a  Court  of  its  Records  and  process  upon 
its  own  motion,  or  on  the  suggestion  of  any  one,  to  conform  them  to 
the  truth. 

The  Record  and  Process  of  a  Court  mat  bk  Treated  as  Amended, 
where,  from  inspection,  the  court  can  see  that  the  error  is  merely  a 
clerical  one,  whether  it  is  a  record  of  that  court  or  not. 

Amendment  of  Record. — A  Motion  to  Amend  a  Record  or  Process 
of  the  court  may  be  made  and  granted  in  another  cause  in  which  such 
record  is  offered  in  evidence  to  sustain  an  action  bad  or  a  sale  made 
thereunder. 

W.  8.  B.  Hopkins^  for  the  defendant. 

T.  G.  Kent,  for  the  plaintiff. 

*•*  Lathrop,  J.  This  is  a  writ  of  entry  to  recover  pos- 
session of  a  parcel  of  land  in  Westminster.  In  a  previous 
action  brought  by  George  T.  Dewey,  special  administrator  of 
the  estate  of  Sarah  Boyden,  against  Maria  L.  Peeler,  tlie 
land  in  question  had  been  attached  as  standing  in  the  name 
of  the  tenant,  having  been  fraudulently  conveyed  to  him. 
During  the  pendency  of  the  action  against  Maria  L.  Peeler 
Mr.  Dewey  was  appointed  administrator,  with  the  will  an- 
nexed, of  the  estate  of  Boyden,  and  was  allowed  to  appear 
and  prosecute  the  action.  A  verdict  was  returned  in  his 
favor,  and  a  judgment  was  entered  for  him  as  administrator, 
with  the  will  annexed,  of  the  estate  of  Sarah  Boyden.  On 
this  judgment  execution  issued  to  "George  T.  Dewey,  special 
administrator  of  estate  of  Sarah  Boyden."  This  execution 
was  levied  on  the  land  in  question  by  a  deputy  sheriff,  and 
the  land  was  sold  to  the  demandant.  The  judgment,  execu- 
tion, otHcer's  return,  and  sheriff's  deed  thereunder  were  put 
in  evidence;  and  there  was  also  evidence  that  the  land  was 
fraudulently  conveyed  to  the  tenant. 
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The  tenant  asked  the  judge,  who  tried  the  ease  without  a 
jury,  to  rule  that,  on  account  of  the  variance  between  the 
judgment  "•  and  the  execution,  the  title  did  not  pass  to  the 
demandant.  The  judge  refused  so  to  rule,  and  found  that 
the  variance  was  a  clerical  error  of  the  clerk  of  the  court,  and 
might  be  amended.  He  also  allowed  an  amendment,  substi- 
tuting in  the  execution  the  name  of  "  George  T.  Dewey,  ad- 
ministrator, with  the  will  annexed,"  for  the  name  "  George  T. 
Dewey,  special  administrator,"  so  as  to  make  the  execution 
accord  with  the  judgment.  The  motion  for  this  amendment 
was  entitled,  "  George  T.  Dewey  v.  Durwald  A.  Peeler."  The 
judge  found  for  the  demandant,  and  the  tenant  excepted  to 
the  refusal  of  the  judge  to  rule  as  requested,  to  the  allowance 
of  the  amendment,  and  to  the  finding  for  the  demandant. 
Both  the  original  action  and  the  present  action  were  brought 
in  the  superior  court. 

There  can  be  no  doubt  of  the  general  power  of  a  court  to 
amend  its  records  or  its  processes,  bo  as  to  make  them  con- 
form to  the  truth:  Batch  v.  Shaw,  7  Gush.  282;  Fay  v.  Wen- 
zell,  8  Gush.  315;  Parker  v.  Warren,  2  Allen,  187;  Merrill  y, 
Kaulback,  158  Mass.  328;  Caiothorne  v.  Knight,  11  Ala.  268. 
The  result,  therefore,  is  the  same,  whether  an  execution  i» 
considered  as  a  part  of  the  record  in  the  case  in  which  it  i» 
issued  or  as  a  separate  process  of  the  court. 

While  an  execution  should  follow  and  conform  to  a  judg- 
ment it  is  clear  that  an  amendment  may  be  allowed  if  the 
execution  can  be  so  identified  with  the  judgment  and  the 
record  on  which  that  judgment  is  founded  that  the  court  can 
find  data  by  which  to  make  the  amendment:  Bishop  v.  Hall^ 
cited  in  Wells  v.  Dench,  1  Mass.  232;  Currier  v.  Bartlett,  122 
Mass.  133;  Nims  v.  Spurr,  138  Mass.  209;  Morse  v.  Dewey,  3 
N.  H.  535;  Blah  v.  Blanchard,  48  Me.  297;  Hayford  v. 
Everett,  68  Me.  505;  Corthell  v.  Egery,  74  Me.  41 ;  Buswell  v. 
Eaton,  76  Me.  392;  Lewis  v.  Avery,  8  Vt.  287;  30  Am.  Dec. 
469;  Whitehall  Bank  v.  Pettes,  13  Vt.  395;  37  Am.  Dec.  600^ 
Bissell  V.  Kipj  5  Johns.  89;  Jackson  v.  Anderson,  4  Wend. 
474;  Wright  v.  Nostrand,  94  N.  Y.  31,  47;  Rose  v.  Ingram^ 
98  Ind.  276.  In  these  cases  amendments  were  allowed  to 
make  executions  conform  to  judgments,  or  irregularities  were 
treated  as  amended  without  a  formal  motion  being  made: 
See,  also,  Herman  on  Executions,  sec.  66,  et  seq;  1  Freemaa 
on  Executions,  sees.  63,  67,  et  seq. 

In  the  case  at  bar  the  judge  below  found  that  the  variance 
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in  the  execution  was  a  clerical  error  of  the  clerk  of  the  court. 
We  **''  have  no  power  to  revise  his  finding  of  fact;  and  it 
cannot  be  said  that,  on  the  record  before  him,  he  was  not 
fully  warranted  in  so  finding. 

We  are  not  called  upon  in  this  case  to  determine  how  far 
an  amendment  can  be  made  which  affects  injuriously  the 
rights  of  third  parties.  The  finding  in  this  case  was  in  favor 
of  the  demandant;  and  this  shows  that  the  tenant  was  not  a 
bona  fide  purchaser  of  the  land,  but  had  no  better  title  to  the 
land  than  the  defendant  in  the  original  action,  as  whose  prop- 
ert)"  it  was  attached  and  sold  on  execution  to  the  demandant. 

It  is  further  objected  that  the  amendment  was  n»ade  on  a 
motion  in  the  case  at  bar,  and  that  it  should  have  been  made 
in  the  original  action.  To  this  there  are  two  answers.  Both 
actions  were  in  the  superior  court  for  tiie  same  county.  1.  It 
was  in  the  power  of  that  court  to  amend  its  records  or  its  pro- 
cesses of  its  own  motion,  upon  the  motion  or  suggestion  of 
any  one,  so  as  to  make  them  conform  to  the  truth:  Balch  v. 
Shato,  7  Cusb.  282.  2.  Where,  from  an  inspection  of  the 
record  in  a  case,  the  court  can  see  that  the  error  is  merely  a 
clerical  one,  it  may  either,  if  the  record  is  in  that  court, 
amend  the  error,  or  treat  it  as  amended,  whether  the  record 
is  in  that  court  or  not:  Johnson  v.  Day,  17  Pick.  106;  Worthy 
V.  Warner,  119  Mass.  550;  Currier  v.  Bartlett,  122  Maes.  133; 
Morse  v.  Dewey,  3  N.  H.  535;  Corthell  v.  Egery,  74  Me.  41; 
Lewis  V.  Arery,  8  Vt.  287;  30  Am.  Dec.  469;  Hayford  v. 
Everett,  68  Me.  505.  There  is  also  authority  for  the  proposi- 
tion that  where  an  execution  is  not  void,  but  voidable  only, 
and  therefore  amendable,  errors  in  it  cannot  be  taken  advan- 
tage of  in  a  collateral  action:  Bissell  v.  Kip,  5  Johns.  89; 
Hunt  v.  Loucks,  38  Cal.  372;  99  Am.  Dec.  404;  Wright  v. 
Noslrand,  94  N.  Y.  31,  47,  and  cases  cited.  Without  relying 
upon  this  pro{>osition,  we  are  of  opinion  that,  for  the  other 
reasons  stated,  the  order  must  be,  exceptions  overruled. 

Courts — Powxr  to  Amknd  Rscoros. — A  court  hai  the  power  to  amend 
it*  records  so  aa  to  make  them  conform  to  the  truth  and  facts  of  the  caae: 
Fnttk  v.  Frink,  43  N.  H.  608;  80  Am.  Dec.  189,  and  note;  82  Am.  Dec.  172, 
and  note;  In  re  Black,  62  Kan.  64;  39  Am.  St.  Rep.  331,  and  note,  with  tha 
«aa«a  collected;  Beam  v.  Bridger$,  1 1 1  N.  O.  269. 

EzscUTlONS — Amkndmknts  or — An  execution  inned  withoat  the  official 

■aal  may  be  amended  by  order  of  the  court  requiring  the  clerk  to  affix  the 

•eal:  Ifall  v.    Laekmond,  60  Ark.   J 13;  7  Am.  St.  Rep.  84.     An  execution 

Mnnot  be  amended  after  a  lale  under  it,  by  the  aubstitutioo  of  the  tm* 

▲m.  Br.  Kar.,  Vol.  XLIL  — as 


402  Lynch  v.  Forbes.  [Mass. 

Christian  name  of  the  defendant,  as  shown  by  the  judgment,  instead  of 
one  inserted  by  mistake,  so  as  to  validate  the  sale:  Morris  v.  Balkham, 
76  Tex.  Ill;  16  Am.  St.  Rep.  874.  To  the  same  eflFect  see  McKay  v.  Pari* 
Exchange  Bankt  76  Tex.  181;  16  Am.  St  Rep.  881,  and  note. 


Lynch  v.  Forbes. 

[161  Massachusetts,  302.] 

Eminent  Domain.  — Thb  Question  Whether  a  Necessity  Exists  tor  thb 
Taking  of  private  property  for  the  public  use  is  a  legislative,  and  not 
a  judicial,  one. 

Eminbnt  Domain,  Neoessitt  roB  Takinq,  Who  may  Dbterminb. — If 
the  legislature  has  granted  authority  to  a  cit}'  or  town  to  take  any 
lands  necessary  for  a  designated  public  use  a  landowner  is  not  entitled 
to  have  the  necessity  or  expediency  of  the  taking  in  any  particular  in- 
stance submitted  to  a  jury.  In  the  absence  of  any  statute  submitting 
the  matter  to  a  court  or  jury,  the  decision  of  the  question  lies  with  the 
body  or  individuals  to  whom  the  statute  has  deleijated  the  authority 
to  take. 

Municipal  Authority,  Delegation  of. — If  a  municipality  is  given  the 
right  to  exercise  a  certain  authority  in  such  manner  and  by  such  officers 
and  agents  as  it  shall  from  time  to  time  choose,  appoint,  or  direct,  it 
can  delegate  the  exercise  of  its  powers  to  a  board  of  officers. 

The  plaintiff,  Lynch,  commenced  an  action  of  tort  for  tres- 
pass upon  certain  real  property,  and  also  a  suit  in  equity  to 
remove  a  cloud  upon  the  title  thereto.  The  defendant  in 
justification  offered  evidence  to  the  effect  that  he  was  the 
superintendent  and  engineer  of  the  water-works  of  the  town 
of  Brookline,  acting  under  the  direction  of  the  selectmen  and 
water  hoard  of  that  town;  that  in  performing  his  duties  he 
entered  upon  the  land  in  question;  that  such  land  had  heen 
taken  by  the  town  pursuant  to  a  statute  authorizing  it  to 
take  land  for  the  erection  and  maintenance  of  water-works. 
The  plaintiff,  to  avoid  the  effect  of  the  evidence  offered  by  the 
defendant,  sought  to  show  that  the  town  of  Brookline  had 
already  taken  certain  tracts  of  land  and  erected  water-works 
thereon,  and  had  thus  acquired  all  the  land  that  was  neces- 
sary or  useful  for  the  water-works  of  the  town,  and  that  the 
town  had  no  occasion  for  taking  or  acquiring  the  same.  The 
trial  court,  however,  ruled  that  the  question  of  whether 
the  town  had  exceeded  its  authority  by  taking  more  land 
than  was  necessary,  was  not  a  question  which  the  plaintiff 
was  entitled  to  have  submitted  to  a  jury,  and  that,  as  the 
defendant  had  shown  that  the  town  had  conformed  to  the 
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requirements  of  the  various  statutes  as  to  the  method  of  tak- 
ing the  land,  the  defendant's  justification  was  complete,  and 
therefore  that  the  plaintiff  could  not  recover. 

O.  F.  Williama  and  O.  W.  Anderson,  for  the  plaintiff. 

<7.  A.  Williams  and  M.  Williams,  for  the  defendants. 

••®  Morton,  J.  The  principal  questions  involved  in  these 
two  cases  are  the  same,  and  by  agreement  of  parties  they 
were  argued  and  are  to  be  considered  together. 

The  plaintiff  contends  in  both  cases  that  the  taking  was 
unlawful,  and  at  the  trial  of  the  case  in  trespass  he  offered 
to  show  that,  prior  to  the  taking  in  question,  the  town  had 
taken  all  the  land  that  it  needed,  and  that  this  was  not  suit- 
able and  was  not  necessary,  useful,  or  proper  for  any  of  the 
purposes  named  in  the  acts  under  which  it  was  taken.  The 
plaintiff  concedes,  what  is  well  settled,  that  the  question 
whether  a  necessity  exists  for  the  taking  of  private  property 
for  a  public  use  is  a  legislative,  and  not  a  judicial,  one.  He 
<loes  not  deny  that  the  taking  of  land  for  water-works  and  a 
water  supply  for  the  general  benefit  of  the  inhabitants  of  a 
city  or  town  is  a  taking  for  a  public  use;  but  he  contends 
that  where,  as  here,  the  authority  is  given  "to  take  ....  any 
lands  or  real  estate  necessary,"  etc.,  the  question  of  the  neces- 
sity, 80  far  as  it  relates  to  the  land  actually  taken,  is  one  of 
fact,  to  be  settled  by  the  court  or  jury.  Such  has  not  been 
deemed  to  be  the  law  in  this  state,  though  it  is  said  in  a  work 
of  established  authority  that  the  constitutions  of  some  of 
the  states  require  it  to  be  done:  Talbot  v.  Hudson,  16  Gray, 
417;  Dorgan  v.  Boston,  12  Allen,  223;  Eastern  R.  R.  Co.  v. 
Boston  etc.  R.  R.  Co.,  Ill  Mass.  125;  15  Am.  Rep.  13;  Lund 
V.  New  Bedford,  121  Mass  286;  Cooley's  Constitutional  Lim- 
itations, 5th  ed.,  538,  note.  There  is  no  constitutional  right 
on  the  part  of  the  landowner  in  this  state  to  have  the  ques- 
tion of  the  necessity  or  expediency  of  the  taking  in  any 
particular  instance  submitted  to  a  court  or  jury:  Holt  v. 
Somerville,  127  Mass.  408,  411.  In  the  absence  of  any  provi- 
•ion  in  the  statutes  submitting  the  matter  to  a  court  or  jury, 
the  decision  of  the  question  lies  with  the  body  or  individuals 
to  whom  the  state  has  delegated  the  authority  to  take.  They 
have  the  same  power  as  the  state,  acting  through  any  regu- 
larly •••  constituted  authority,  would  have:  Fall  River  Iron 
Works  V.  Old  Colony  etc.  R.  R.  Co.,  5  Allen,  221,  226;  People 
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V.  Smith,  21  N.  Y.  595,  597;  Boom  Co.  v.  Patterson,  98  U.  S. 
403,  406;  Stockton  &  Darlington  Ry.  Co.  v.  Brown,  9  H.  L. 
Cas.  246;  Lewis  v.  Weston-Super-Mare  Local  Board,  40  Ch.  Div. 
55:  Cooley's  Constitutional  Limitations,  5th  ed.,  538.  See 
Lewis  on  Eminent  Domain,  sec.  238,  note,  for  collection  of 
cases.  Of  course,  neither  the  state  nor  its  delegates  can  take 
under  the  guise  of  eminent  domain  the  property  of  A  for  the 
purpose  of  conveying  it  to  B,  or  for  a  purpose  clearly  in  excess 
of,  or  at  variance  with,  the  powers  granted.  No  question  of 
good  faith,  however,  arises  hcFe,  and  the  purpose  for  which 
the  land  was  taken  is  within  the  scope  of  the  acts  authoriz- 
ing it.  The  testimony  that  was  offered  was  therefore  rightly 
excluded,  as  was  also  that  offered  for  the  purpose  of  showing 
that  the  town  was  obtaining  water  from  land  taken  in  Febru- 
ary, 1889,  and  that  a  part  at  least  of  the  water  thus  taken 
did  not  come  from  the  river  by  percolation.  The  validity  of 
the  taking  now  in  question  does  not  depend  on  the  conduct 
of  the  town  in  regard  to  another  and  an  earlier  taking. 

The  plaintiff  further  contends  that  the  formal  require- 
ments in  relation  to  the  taking  were  not  complied  with,  and 
that  the  action  of  the  selectmen  and  water  board  should  have 
been  ratified  by  the  town.  If  it  were  necessary  so  to  do,  we 
well  might  rest  our  decision  on  the  ground  that  the  action  of 
the  town  in  defending  these  suits,  and  in  seeking  to  avail 
itself  of  what  the  selectmen  and  water  board  had  done,, 
coupled  with  its  entry  upon  and  taking  possession  of  the 
land,  constituted  a  ratification  of  their  acts:  Fisher  v.  Attle- 
borough  School  Dist.,  4  Gush.  494;  Kincaid  v.  Brunswick  School 
Dist.y  11  Me.  188.  But  we  think  all  the  formal  requirements 
were  complied  with.  The  article  in  the  warrant  was  "  tO' 
appropriate  money  for  land  for  the  extension  of  our  water 
supply,  and  to  authorize  the  treasurer  to  borrow  the  same."" 
By  it  the  question  of  the  extension  of  the  water  supply  wr.& 
brought  before  the  voters  anew,  and  the  consideration  of  the 
article  necessarily  involved  the  question  whether  there  should 
be  any  extension,  and  whether  any  additional  land  should  be 
taken.  Thereupon  the  town  voted  that  "  such  land  shall  be 
purchased  '**  or  taken  for  extension  of  the  water  supply  of 
the  town  as  the  selectmen  and  water  board  for  the  time 
being  shall  decide  to  be  for  the  best  interests  of  the  town." 
It  was  not  necessary  that  the  town  should  designate  the  spe- 
cific land  to  be  taken,  or  that  it  should  formally  ratify  what 
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was  done  by  the  selectmen  and  water  board.  The  Statutes  of 
1872,  chapter  343,  section  4,  which  was  incorporated  by  refer- 
ence into  the  Statutes  of  1888,  chapter  131,  expressly  provided 
that  the  town  might  exercise  the  "rights,  powers,  and  authori- 
ties" given  to  it  by  the  act  "  in  such  manner  and  by  such  com- 
missions, officers,  agents,  and  servants  as  said  town  shall,  from 
time  to  time,  choose,  ordain,  appoint,  and  direct."  Under 
this  provision  the  town  properly  could  delegate  the  power  of 
taking  to  the  selectmen  and  water  board:  Eastern  R.  R.  Co. 
V.  Boston  etc.  R.  R.  Co.,  Ill  Mass.  125;  15  Am.  Rep.  13; 
Lund  V.  New  Bedford,  121  Mass.  286;  Lyon  v.  Jerome,  26 
Wend.  485;  37  Am.  Dec.  271;  St.  Peter  v.  Denison,  58  N.  Y. 
416;  17  Am.  Rep.  258.  The  taking,  when  completed,  by  them 
became  the  act  of  the  town.  If  there  were  any  doubt  before 
as  to  the  power  of  the  town  to  take  from  time  to  time,  until 
the  number  of  gallons  specified  and  the  amount  of  indebted- 
ness authorized  had  been  reached,  the  action  of  the  legis- 
lature in  passing  the  act  of  1888  without  imposing  any 
additional  restrictions,  and  increasing  the  quantity  of  water 
that  might  be  taken,  and  the  amount  of  indebtedness  that 
might  be  incurred,  would  appear  to  have  sanctioned  the 
construction  adopted  by  the  town  in  regard  to  successive 
takings. 

The  plaintiff  contends  that  by  the  demurrer  the  defendant 
admits  that  it  had  taken  all  the  land  that  it  was  authorized 
to  take  before  any  of  the  last  four  takings;  that  none  of  the 
land  included  in  the  last  four  takings  was  necessary  or 
proper  for  any  of  the  purposes  named  in  the  acts,  and  that 
the  plaintiff's  land  was  not  necessary  or  fit  for  any  use  for 
which  the  defendant  was  authorized  to  take  and  purchase 
land.  The  effect  of  the  demurrer  is  to  raise,  more  forcihly 
perhaps,  the  same  question  that  was  presented  by  the  offer 
of  proof  in  the  case  in  trespass,  namely,  whether  this  court 
or  any  court  can  revise  the  action  of  the  town  authorities  in 
taking  the  plaintiff's  land.  For  reasons  already  given  we 
are  of  opinion  that  it  cannot.  The  averment  that  the  town 
had  •**  taken  before  the  Inst  four  takings  all  the  land  that 
it  was  authorized  to  take  is  a  conclusion  of  law,  and  not  an 
allegation  of  fact,  and  has  already  been  considered. 

Tlie  result  is,  that  in  the  first  case  the  entry  must  be  judg- 
ment on  the  verdict,  and  in  the  second,  bill  dismissed,  with 
costd,  and  it  is  bo  ordered. 
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Escnii:Tr  DoMAnc — Th«  NEcrasrrr  o»  the  Takixo. — ^We  »re  not  con- 
fident that  we  understand  the  mie  intended  to  be  affirmed  in  the  principal 
case.  It  is  qnite  clear  from  the  statement  of  facts  that  the  plaintiff,  whoee 
land  had  been  taken  for  an  alleged  public  ase,  offered  evidence  tending  to  show 
that  it  was  not  necessary  or  naefol  for  that  nse,  and  that  the  town  which  wa» 
authorized  to  acquire  property  for  such  nse  had  already  acquired  the  lands 
neces-ary  to  answer  the  use  in  question;  that  the  evidence  thus  offered  was 
•zclnded,  and  that,  in  sustaining  the  action  of  the  trial  court,  it  was  said  by 
the  supreme  judicial  court  that  there  is  "  no  constitutional  right  on  the 
part  of  the  landowner  in  this  state  to  have  the  question  of  the  necessity  or 
expediency  of  the  taking  in  any  particular  instance  submitted  to  a  court  or 
jury.  In  the  absence  of  any  provision  of  the  statutes  submitting  the 
matter  to  a  court  or  jury,  the  decision  of  the  question  lies  with  the  body  or 
individuals  to  whom  the  state  has  delegated  the  authority  to  take."  The 
court,  however,  further  described  the  power  thus  delegated  tobe  "  the  same 
power  as  the  state  acting  through  any  regulsirly  constituted  authority  would 
have,"  and  the  court  further  declared  that  ''neither  the  state  nor  its  dele- 
gates can  take  under  the  guise  of  eminent  domain  the  property  of  A  for  the 
purpose  of  conveying  it  to  B,  or  for  a  purpose  clearly  in  excess  of,  or  at  vari- 
ance with,  the  powers  granted."  These  two  statements  seem  to  us  neraisiiiljr 
in  conflict  with  each  other,  for  if  it  be  true  that  neither  the  state  nor  its  dele- 
gates can  take  property  for  a  purpose  clearly  in  excess  of,  or  at  variance  with^ 
the  powers  granted  them,  it  must  further  be  true  that  a  court,  jury,  or  som* 
other  judicial  or  gnoja- judicial  tribunal  must  have  authority  to  investigate 
the  question,  whether  the  attempted  taking  is  in  good  faith,  and  whether 
the  purpose  for  which  the  land  ia  taken  is  within  the  scope  of  the  acts  an- 
thorizing  such  taking,  bat,  if  any  tribunal  had  authority  to  examine  this 
question,  we  can  perceive  no  reason  why  the  evidence  offered  and  excluled 
in  the  trial  conrt  was  not  pertinent  to  the  decision  of  the  question,  nor  why ^ 
if  the  evidence  offered  was  adequate  to  support  a  finding  that  no  further 
lands  were  needed  for  the  nse  in  question,  the  judgment  should  not  have 
been  one  denying  the  right  to  a  further  exercise  at  the  power  of  eminent 
domain. 

PuhUe  Ute,  Wkat  ia.  Whether  a  Legidatirt  or  a  Judicial  Queation. — ^1>eeisioii» 
may  be  found  asserting  that  what  is  a  public  nse  is  a  legislative  question, 
and  other  decisions  declaring  with  equal  emphaaia  that  this  is  a  judicial 
question.  Bnt,  as  long  as  there  is  a  constitutional  provision  denying  the 
right  to  take  lands  for  any  other  than  a  public  use,  it  occurs  to  us  that  th» 
question  whether  any  particniar  nse  is  a  public  one  or  not  is  ultimately,  at 
leas^  a  judicial  question.  The  legialatare  any,  it  is  true,  in  effect  deelar» 
certain  uses  to  be  public,  and,  under  the  opetatioa  of  the  well-known  ml» 
that  a  statute  will  not  be  declared  to  be  unconstitntioiial  except  in  a  case  free, 
or  comparatively  free,  from  doubt,  the  courts  will  certainly  sustain  the  actioik 
of  the  legislature,  unless  it  appears  that  the  particniar  use  is  dearly  not. 
of  a  public  nature.  The  decisions  must  be  understood  with  this  limitation;, 
for  certainly  no  court  of  last  resort  will  be  willing  to  declare  that  any  and 
every  purpose  which  a  l^islatnre  might  happen  to  designate  as  a  pnblie 
•as  shall  be  conclusively  held  to  be  so^  irrespective  of  the  purpose  in  qne9»- 
tion  and  of  its  manifestly  private  diaracter.  This  qnestion  has  already 
been  considered  at  lengtii  by  us,  and  will  tbereftwe  not  reeetve  further  atteo- 
ti<Hi  here:  Note  to  BetkmoM  r.  Saratoga  eU,  R.  R.  Co.,  22  Am.  Dee.  691-707;. 
Scudder  v.  Treidom  D.  F.  Co.,  1  N.  J.  Eq.  694;  23  Am.  Uec  756;  Reddait 
▼.  Br^OM,  14  Md.  444;  74  Am.  DecL  550;  OlauUad  v.  Camf,  33  Coon.  532^ 
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89  Am.  Dec.  221;  Pocantio  W.  Co.  t.  Bird.  130  N.  Y.  249;  Waterloo  etc 
Mfg.  Co.  y.  Skanahan^  128  N.  Y.  345;  O'Hare  ▼.  Chiago  etc.  Ry.,  139  111. 
161;  Sherman  r.  Buick,  32  CaL  241;  91  Am.  Dec.  577,  and  note. 

It  may  happen  that  th«  property  sought  to  be  acquired  under  the  exer- 
cise of  the  power  of  eminent  domain  is  already  appropriated  to  another 
public  use.  Tliis  is  not  conclusive  against  the  right  to  further  exercise  the 
power  of  eminent  domain  with  respect  to  such  property,  and  the  cases  io 
which  property  already  devoted  to  public  use  may,  by  compulsory  proceed- 
ings, be  taken  for  and  devoted  to  another  public  use  have  also  been  cou- 
sidered  in  this  series:  Note  to  Appeal  of  Sliaron  Ry.  Co.,  9  Am.  St.  Rep. 
137-147. 

May  the  Kece*ftity  of  the  Talcing  he  Disproved. — The  question  we  shall  now 
oonsider  is  this:  Conceding  the  public  use  to  have  been  properly  declared, 
and  the  propriety  of  some  exercise  of  the  power  of  eminent  domain  in  it* 
behalf  to  be  admitted,  is  the  corporation  or  other  body  to  which  the  legisla- 
ture has  delegated  the  right  to  exercise  this  power  the  sole  judge  of  the  ex- 
tent of  the  property  to  be  acquired,  and  may  this  body  or  corporation 
proceed  to  acquire  property  irrespective  of  the  limits  thereof,  or  may  the 
person  whose  property  is  about  to  be  taken  answer  that  such  property, 
or  some  part  thereof,  need  not  be  taken,  and  that  the  purposes  of  the  public 
use  may  fully  be  subserved  without  interfering  with  his  property  ? 

If  the  land  sought  to  be  taken  is  necessary  for  the  use  in  question  it  ia 
probably  not  a  sufficient  answer  to  the  application  that  other  lands  or  prop- 
erty might  hare  been  acquired  by  purchase  equally  beneficial  to  the  purposes 
of  the  applicant:  Oieay  t.  Cincinnati  etc  Ry.,  4  Ohio  St.  303. 

The  question  we  are  considering,  so  far  as  it  has  been  presented  for  decision, 
has  not  ordinarily  called  for  any  determination  of  doubtful  questions  of  con- 
stitutional law.  There  are  states,  indeed,  whose  constitutions  expressly 
require  this  question  to  be  submitted  to  and  determined  by  a  jury:  People 
r.  Village  of  Brighton,  20  Mich.  67;  Powers'  Appeal,  29  Mich.  509.  Where 
this  is  the  case  there  can,  however,  be  no  doubtful  question,  for  the  man- 
date of  the  constitution  must  be  obeyed.  Tliere  are  cases,  too,  which,  in  a 
general  way,  have  spoken  of  the  question  as  though  it  were  a  constitutional 
one,  and  that  because  there  i«  oo  authority  in  the  legislature,  to  take  lauds 
of  a  private  person,  except  for  a  public  use,  he  necessarily  must  have  the 
right  to  a  judicial  determination  as  m>  tn*  neces;iity  of  the  taking  in  any  par- 
ticular insUnce:  Leaml  v.  Police  Jury,  20  La.  Ann.  308;  Nev  Orleans  etc 
Ry.  V.  Oay,  32  La.  Ann.  471.  Whether  this  be  true  or  not,  it  is  not  neces- 
sary, in  the  absence  of  a  constitutional  or  statutory  provision  to  that  effect, 
to  submit  the  question  to  the  determination  of  a  jury.  It  may  doubtless  be 
referred  for  a  decision  to  a  court,  or  to  commissioners  appointed  for  that  pur- 
pose by  the  court,  and  acting  under  its  supervision  and  subject  to  its  con- 
trol: Heyneman  t.  Blake,  19  Cal.  579,  597.  There  are  other  decisions  in 
which,  though  the  question  was  not  necessarily  involved,  it  has  been  assumed 
that  the  legislature  might  in  the  first  instance  have  determined  the  property 
necessary  to  the  pnblio  use  by  designating  the  particular  premises  to  be 
taken,  and  that,  where  sncb  designation  has  been  made,  the  eourts  hare  no 
power  to  anoal  or  to  revise  it:  Renssrlaer  etc.  Ry.  v.  Z><irM,  43  N.  Y.  144. 
The  legislature  has,  however,  very  rarely  nndertakea  to  designate  the  pre- 
cise property  which  should  be  taken  for  any  public  use,  but  has  generally,  as* 
in  the  statute  nnder  consideration  in  the  principal  ease,  merely  conferred 
authority  to  take  for  the  public  use  the  lands  or  real  estate  necessary  there- 
for.    UudA  statutes  of  this  oliaracter  the  courts,  so  fur  as  we  are  aware, 
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with  the  single  exception  of  those  in  Massachnsetta,  hare  regarded  the  alle« 
gation  of  a  necessity  for  the  taking  as  an  issnable  one,  which  it  was  not  com* 
petent  for  the  plainti£E|  or  person,  or  corporation  seeking  the  condemnatioa 
to  determine,  and  have  permitted  the  person  whose  property  was  to  be  taken 
to  litigate  this  question,  and  to  defeat  the  proposed  appropriation  so  far  at 
it  appeared  to  be  unnecessary.  There  are  doubtless  many  instances  in  which 
it  may  be  exceedingly  difficult  to  determine  whether  or  not  the  whole  of 
the  property  sought  to  be  acquired  is  necessary  for  the  use  for  which  it  is 
■ought  to  be  taken,  and  perhaps  in  these  cases  the  courts  may  hesitate  to 
overrule  the  judgment  of  the  corporation  or  other  body  authorized  to  acquira 
property  for  the  public  use.  Whether  this  be  true  or  not,  it  is  affirmed  by 
an  almost  overwhelming  preponderance  of  the  authorities  that  the  rale 
apparently  asserted  in  the  principal  case  cannot  be  sustained,  and  that, 
where  the  legislature  has  only  authorized  the  taking  of  such  property  as  is 
necessary,  the  question  of  the  necessity  for  taking  is  a  judicial  one  which 
must  be  determined  either  by  a  court,  jury,  or  some  ji/asi-judicial  tribunal 
designated  in  the  statute:  Lewis  on  Eminent  Domain,  sees.  238,  393; 
O'Hare  v.  Chicago  etc  Ry.,  139  111.  151,  161;  Cooley's  Constitutional  Limita- 
tions, 6th  ed.,  664;  In  re  St.  Paul  etc  Ry.,M  Minn.  227;  Olmtted  v.  Proprie^ 
tors,  46  N.  J,  L.  495;  Rensselaer  etc  Ry.  v.  Davis,  43  N.  Y.  137;  Matter  qf 
New  York  Central  R.  R.  Co.,  66  N.  Y.  407;  Spi-ing  Valley  Water  Works  v.  San 
Mateo  Water  Works,  64  Cal.  123;  Reed  v.  Louisville  B.  Co.,  8  Bush.  69;  Traqf 
V.  Elizabethtown  etc  Ry.  Co.,  80  Ky.  259;  Heyneman  v.  Blake,  19  Cal.  579; 
Baltimore  etc  Ry.  v.  P.  W.  &K.  R.  R.  Co.,  17  W.  Va.  812,  843;  Railroad  Co. 
T.  Blake,  9  Rich.  228;  Carolina  etc  Ry.  v.  Love,  81  N.  C.  434;  Mc  WhirUr  v. 
OockrtU,  2  Head,  9;  Wisconsin  etc  R.  R.  Co.  v.  Cornell  Umversity,  52  Wis.  637. 


Wheeler  v.  Hanson. 

[161  Massachusetts,  370.] 

IfiSTXKS  nr  Middle  Initial. — If  a  complaint  charges  Charles  F.  with  the 
commission  of  a  crime,  and  the  subsequent  proceedings  purport  to  b« 
against  Charles  P.,  evidence  is  properly  received  to  show  that  there 
was  but  one  complaint,  and  that  the  subsequent  use  of  tlie  name 
Charles  P.  was  but  a  mere  clerical  error.  The  admission  of  such  evi- 
dence does  not  violate  the  rule  that  a  record  cannot  be  impeached  or 
contradicted. 

Malicioos  PBosEcaTioN,  Damages,  Counsel  Fees,  and  Costs  of  Sure- 
ties.— In  an  action  for  malicious  prosecution  plaintiflF  maybe  permitted 
to  prove  that  he  necessarily  paid  sureties  to  go  upon  his  bond,  and  that 
he  paid  counsel  fees.  Both  these  expenses  are  direct  and  necessary  re- 
Bults  of  the  prosecution,  and  constitute  part  of  the  damages  to  which 
plaintiff  was  subjected  in  consequence  thereof. 

liALloious  Pbosscution — Damages. — In  an  action  by  a  watchmaker  against 
his  former  employer  for  malicious  prosecution  on  a  charge  of  embezzle- 
ment plaintiff  should  be  permitted  to  show  the  nature  of  his  business, 
and  the  tools  required  in  it,  the  subsequent  difficulty  he  had  in  procur- 
ing employment,  the  trouble  to  which  he  was  subjected  by  taking  away 
the  property  ou  which  he  relied  to  obtain  other  tools,  the^mount  of 
his  earnings,  the  injury  to  his  feelings  and  reputation,  and  indignity 
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he  suffered,  because  the  natural  and  necessary  result  of  the  charge 
made  against  plaintiff  would  be  to  render  it  more  difficult  for  him  to 
obtain  employment,  and  to  impair  his  credit  and  affect  his  reputa- 
tion, as  well  as  to  injure  his  feelings  and  subject  him  to  indignity. 

iJALiciocs  Prosecotios — Etidencs  im  Defense. — One  who  charges  his 
emploj'ee  with  embezzling  goods  from  a  store  will  not,  on  a  trial  of  a 
civil  action  for  Jmalicious  prosecution,  be  permitted  to  prove  that  the 
plaintiff,  being  authorized  to  exchange  such  goods,  exchanged  them  for 
land  at  a  price  greatly  above  its  real  value,  though  an  agreement  had 
been  made  by  plaintiff  for  their  exchange,  such  goods  still  remaining 
in  the  store  at  the  time  the  prosecution  was  instituted. 

Malicious  Prosecution. — Damaqes  Accruing  from  a  Malicious  Prosb- 
OUTION  After  the  Commencement  of  a  Civil  Action  are  recover- 
able therein,  because  there  can  be  but  one  assessment  of  damages  for 
such  a  cause  of  action. 

Malicious  Prosecution. — The  fact  that  the  person  accused  makes  a  mo- 
tion to  dismiss  the  prosecution  cannot  be  considered  as  an  admission  of 
guilt  on  his  part,  nor  as  showing  that  his  accuser  had  probable  cause  to 
believe  him  guilty.  Therefore,  in  a  trial  of  a  civil  action  for  maliciona 
prosecution,  the  defendant  will  not  be  permitted  to  argue  to  the  jury 
as  to  the  effect  of  such  motion. 

Tort  for  maliciously  prosecuting  the  plaintiff  of  a  charge 
of  embezzlement.  A  complaint  was  filed  against  him,  prop- 
«rly  designating  him  as  Charles  F.  Wheeler,  but  in  all  subse- 
quent proceedings  the  name  Charles  P.  Wheeler  appeared, 
and  at  the  trial  evidence  was  received,  against  defendant's 
objection,  tending  to  prove  that  plaintiff  was  the  person  in- 
tended in  all  the  proceedings,  and  that,  in  failing  to  find 
an  indictment  against  Charles  P.  Wheeler,  the  prosecution 
against  plaintiff  by  the  name  of  Charles  F.  Wheeler  had 
terminated  in  his  favor.  The  plaintiff,  who  was  a  watch- 
maker, worked  for  the  defendant  in  the  jewelry-store  of  the 
latter  under  an  agreement  by  which  he,  instead  of  receiving 
wages,  was  entitled  upon  all  sales  made  by  him  to  the  differ- 
ence between  the  prices  at  which  they  were  effected  and  the 
prices  of  the  goods  sold  as  entered  in  duplicate  upon  cer- 
tain books.  The  plaintiff  was  also  authorized  by  his  em- 
ployer to  sell  in  plaintiff's  name  the  whole  business  in  his 
own  name,  if  he  could  procure  a  purchaser,  for  tlvesutn  of  one 
thousand  dollars.  Plaintiff  entered  into  an  agreement  with 
one  Smith  to  exchange  the  store  for  certain  real  property, 
giving  Smith  an  option  within  one  month  to  pay  the  one 
thousand  dollars  and  receive  a  reconveyance  of  the  realty. 
The  defendant  was  notified  of  the  negotiations  of  the  exchange, 
and  asHented  thereto.  Smith  executed  a  conveyance  of  hi* 
property,  which  was  delivered  to  plaintiff  and  placed  on  reo- 
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ord,  and  then  plaintiff  placed  Smith  in  possession  of  the 
store  and  property.  The  goods  remained  in  the  store  when 
defendant  filed  a  complaint  charging  plaintiff  with  their 
embezzlement.  Plaintiff,  ngainst  the  defendant's  objection^ 
was  allowed  to  prove  that  he  was  compelled  to  pay  fifty  dol- 
lars to  sureties  to  go  upon  his  recognizance,  and  a  like  sum  to 
counsel  to  conduct  his  defense;  that  after  the  hearing  of  the 
cause  against  him  he  tried  to  purchase  on  credit  tools  neces- 
sary to  carry  on  his  trade,  but  was  refused  because  of  the 
charge  made  against  him;  that  a  search  warrant  issued 
against  him  at  the  instance  of  the  defendant,  under  which 
certain  jewelry  was  taken  from  his  possession  to  which  he 
was  entitled  as  an  offset  to  the  value  of  certain  tools  which 
had  been  included  in  the  bill  of  sale  to  Smith  by  the  consent 
of  the  defendant;  that  before  his  arrest  plaintiff  had  been 
earning  from  eighteen  dollars  to  twenty  dollars  per  week,  and 
afterwards  could  not  secure  employment  by  which  he  could 
earn  more  than  from  twelve  dollars  to  sixteen  dollars  and  fifty 
cents  for  a  like  period.  In  defense,  evidence  was  offered 
tending  to  prove  that  the  land  taken  in  exchange  was  of 
little  value,  but  this,  on  the  objection  of  the  plaintiff,  was  ex- 
cluded. The  plaintiff  had  filed  a  motion  during  the  progress 
of  the  prosecution  against  him  for  its  dismissal,  and  when 
the  attorney  for  the  defendant  was  arguing  to  the  jury  that 
this  tended  to  show  an  unwillingness  on  the  part  of  the 
plaintiff  to  meet  the  charge  on  the  merits,  the  judge  refused 
to  permit  that  line  of  argument,  and  the  defendant  excepted. 
Verdict  for  the  plaintiff. 

S.  H.  Tyng,  for  the  defendant. 

/.  K.  Berry,  E.  R.  Anderson,  and  E.  0.  Upton,  for  the 
plaintiff. 

•'•  Morton,  J.  The  first  objection  by  the  defendant  to 
the  admission  of  evidence  did  not  result  in  an  exception,  and 
need  not  therefore  be  considered. 

We  discover  no  error  in  regard  to  the  admission  of  evi- 
dence to  show  that  the  prosecution  had  terminated.  The 
substitution  of  the  letter  P  for  the  letter  F  as  the  initial  of 
the  plaintiff's  middle  name  was  wholly  a  clerical  mistake, 
and  the  plaintiff  was  properly  allowed  to  show  that  fact  and 
that  he  was  the  person  meant:  Wood  v.  Le  Baron,  8  Gush.  471. 
In  an  action  against  the  plaintiff's  sureties  on  his  recog- 
nizance it  could  have  been  shown  that  the  mistake  in  his 
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name  was  a  purely  clerical  "'•  error:  Wood  v.  Le  Baron,  8 
Cush.  471.  The  principle  that  a  record  cannot  be  impeached 
or  contradicted  has  no  application  to  a  case  like  the  present, 
where  it  is  evident  from  one  part  of  the  proceedings  that  a 
clerical  mistake  has  occurred  in  another  part  of  the  proceed- 
ings: Eastman  v.  Perkins,  10  Cush.  249;  Commonwealth  v. 
McMahon,  133  Mass.  394;  Commonwealth  v.  Brigham,  147 
Mass.  414,  416. 

The  evidence  as  to  what  the  plaintiff  paid  the  sureties  to  go 
upon  his  bond,  and  what  he  paid  for  counsel  fees,  was  prop- 
erly admitted.  If  it  was  objected  to  on  the  ground  that 
there  was  no  allegation  of  special  damage  in  the  declaration, 
that  objection  should  have  been  called  to  tiie  attention  of  the 
court  at  the  trial,  and  was  not. 

The  expenses  to  which  the  plaintiff  was  put  in  procuring 
sureties  and  in  employing  counsel  were  the  direct  and  neces- 
sary result  of  the  defendant's  act,  and  constituted  a  part  of 
the  damages  to  which  the  plaintiff  was  subjected  in  conse- 
quence thereof:  Savile  v.  Roberts,  1  Ld.  Raym.  374;  Foxnll  v. 
Barnett,  2  El.  &  B.  928;  Sheldon  v.  Carpenter,  4  N.  Y.  579;  55 
Am.  Dec.  301;  Marshall  v.  Betner,  17  Ala.  832;  Lawrence  v. 
Hagerman,  56  111.  68,  75;  8  Am.  Rep.  674;  Magmer  v.  Renk^ 
65  Wis.  364;  Walker  v.  Pittman,  108  Ind.  341;  Blunk  v.  Atchi- 
son etc.  R.  R.  Co.,  38  Fed.  Rep.  311,  317;  2  Greenleaf  on  Evi- 
dence, sec.  456.  It  has  been  held  more  than  once  in  this 
State  that  when  the  plaintiff  has,  in  consequence  of  the 
wrongful  conduct  of  the  defendant,  been  put  to  expense  in 
the  employment  of  counsel,  the  amount  so  paid  is  an  ele- 
ment of  damage  in  an  action  against  the  defendant  arising 
out  of  such  wrongful  conduct:  Pond  v.  Harris,  113  Muss. 
114,  121;  New  Haven  etc.  Co.  v.  Hayden,  117  Mass.  433; 
Westfield  v.  Mayo,  122  Mass.  100;  23  Am.  Rep.  292;  FaneuiC 
Hall  Ins.  Co.  v.  Liverpool  etc.  Ins.  Co.,  153  Mass.  63,  72.  See» 
also,  Boston  etc.  R.  R.  Co.  v.  Charlton,  161  Mass.  32,  and 
Conant  v.  Bnrnham,  133  Mass.  503,  505;  43  Am.  Rep.  532. 

We  also  think  that  it  was  competent  for  the  plaintiff  to  show 
the  nature  of  his  business  and  the  tools  required  in  it,  the 
difficulty  which  he  had  in  getting  employment,  the  trouble 
to  which  he  was  subjected  by  taking  away  the  property  on 
which  he  relied  to  obtain  other  tools,  the  amount  of  his  earn- 
ings, the  injury  to  his  feelings  and  reputation,  and  the  indig- 
nity whicli  •''  he  Buffered:  ^unffr  v.  /'arrrrj,  127  Mass.  481; 
84  Am.  Rep.  423;  Morgan  v.  CurUy^  142  Mass.  107;  French. 
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T.  Connecticut  River  Lumher  Co.,  145  Mass.  261;  Leach  v.  Wil- 
bur,  9  Allen,  212.  Tompson  v.  Mussey,  3  Me.  305;  Ehrgott  v. 
Mayor  etc.,  96  N.  Y.  264;  48  Am.  Rep.  622;  Sedgwick  oa 
Damages,  8th  ed,,  sec.  133. 

The  natural  and  necessary  results  of  the  charge  which  the 
defendant  made  against  the  plaintiff  and  of  his  action  thereon 
would  be,  as  they  became  known,  to  render  it  more  difficult 
for  him  to  obtain  employment,  and  to  impair  his  credit  and 
to  affect  his  reputation,  besides  injuring  his  feelings  and  sub- 
jecting him  to  indignity. 

The  prosecution  instituted  by  the  defendant  against  the 
plaintiff  was  for  the  embezzlement  of  goods  from  the  store. 
Evidence  that  the  land  taken  by  the  plaintiff  in  exchange 
for  the  store  was  taken  at  a  price  greatly  above  its  real  value 
would  have  no  tendency  to  show  that  the  defendant  had 
probable  cause  for  believing  that  the  plaintiff  had  embezzled 
the  goods,  and  was  not  admissible  in  mitigation  of  damages: 
Bliss  V.  Franklin,  13  Allen,  244.  It  was  therefore  properly 
excluded. 

There  can  be  but  one  assessment  of  damages  for  the  cause 
of  action  on  which  this  suit  is  based,  and  all  the  damages, 
those  accruing  after  as  well  as  before  the  bringing  of  the 
action,  must  be  included  in  it.  Evidence  as  to  damages  after 
the  date  of  the  writ  was  therefore  rightly  admitted:  Fay -v. 
Quynon,  131  Mass.  31.  The  case  is  not  like  that  of  a  contin- 
uing trespass;  for  instance,  where  new  causes  of  action  arise 
from  day  to  day,  or  a  case  in  which  there  may  be  successive 
breaches  of  the  same  contract. 

The  court  properly  refused  to  allow  the  defendant  to  argue 
to  the  jury  as  to  the  effect  of  the  motion  to  dismiss  filed 
by  the  plaintiff  in  the  municipal  court.  The  plaintiff  had  a 
right  to  make  the  motion,  and  it  cannot  be  considered  in  any 
eense  as  an  admission  of  guilt  on  his  part,  or  as  showing  that 
the  defendant  had  probable  cause  to  believe  him  guilty. 

The  result  is  that  the  exceptions  must  be  overruled,  and  it 
is  so  ordered.  

Malicious  Pboskcutiok  ov  Criuinai.  Action — Elehxnts  or  Damaoer. 
OocNSSL  Fees,  Injury  to  Business  and  Refutation:  He*  the  extended 
note  to  S<m  v.  Hkeon,  26  Am.  St.  Rep.  162-164. 
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"Wardwell  V.  Hale. 

[161  MA88AC£rC8XTTS,  396] 

Wills.  —  A  Biquest  to  a  Son  oj  a  Sum  or  Monet  to  bk  Paid  to  Ht» 
When  Hb  Shall  Reach  the  Age  of  Thtrtt  Years,  without  any  pro- 
vision for  the  disposition  of  the  money  if  he  shonld  not  reach  that  age, 
vests  the  money  in  him  absolutely,  but  postpones  the  time  when  be 
may  receive  it,  and,  in  the  event  of  his  death  before  reaching  the  age, 
bis  administrator  may  maintain  an  action  for  the  legacy  at  any  time 
after  which  the  son  would  have  been  entitled  to  it  had  he  survived. 

II.  6.  Nichoh  and  C.  K.  Cobbj  for  the  defendants. 
F.  L.  Washburn,  for  the  plaintifiF. 

••'  Field,  C.  J.  The  seventh  article  of  the  will  of  Ezekiel 
J.  M.  Hale  is  as  follows:  "I  give  to  my  son,  Edward  Hale, 
the  "^  sum  of  ten  thousand  dollars  ($10,000),  to  be  paid  to 
him  at  ray  decease,  if  he  shall  then  have  arrived  at  the  age 
of  twenty-one  years;  if  he  shall  not  then  be  twenty-one  years 
old,  the  same  to  be  paid  to  him  when  he  shall  attain  that 
ago.  I  also  give  to  him  the  sum  of  twenty  thousand  dollars 
($20,000),  to  be  paid  to  him  when  he  shall  attain  the  age  of 
twenty-five  j'ears,  together  with  the  further  sum  of  twenty 
thousand  dollars  ($20,000),  to  be  paid  to  him  when  he  shall 
attain  the  age  or  thirty  years.  Also,  I  give  to  him  the  annu- 
ity of  thirty-six  hundred  dollars  ($3,600),  to  be  paid  to  hink 
in  monthly  payments  during  his  life,  and  at  his  decease  I 
give  to  hie  wife  and  children,  if  he  shall  leave  a  wife  or  child 
alive,  the  annuity  of  twenty-four  hundred  dollars  ($2,400),^ 
to  be  paid  to  them,  or  either  of  them,  until  the  final  division 
of  the  rest  and  residue  of  my  estate  as  hereinafter  provided. 
Provided,  however,  if  the  wife  of  my  said  son  shall  remarry,. 
her  interest  in  said  annuity  shall  at  once  and  forever  cease."^ 

The  gift  of  the  foregoing  legacies  to  Edward  Hale,  except 
the  annuity,  is  in  terms  absolute,  but  the  time  of  payment  is 
postponed  until  the  legatee  reaches  the  ages  mentioned.  Tlie 
ten  thousand  dollars  is  "  to  be  paid  to  him  at  my  decease,  if 
he  shall  then  have  arrived  at  the  age  of  twenty-one  years;  if 
he  shall  not  then  be  twenty-one  years  old,  the  same  to  be 
paid  to  him  when  he  shall  attain  that  age."  The  twenty 
thousand  dollars  is  "to  be  paid  to  him  when  he  shall  attain 
the  age  of  twenty-five  years,"  and  the  further  sum  of  twenty 
thousand  dollars  is  "  to  bo  paid  to  him  when  he  shall  attain 
the  age  of  thirty  years."  It  seems  impossible  to  distinguish 
between  these  legacies,  and  to  hold  that  the  first  vested  ou 
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the  death  of  the  testator,  and  that  the  last  two  did  not. 
There  is  no  specific  gift  over  in  case  Edward  Hale  dies  before 
attaining  the  age  of  twenty-one  years,  or  of  twenty-five  years, 
or  of  thirty  years,  although  there  is  a  gift  of  the  residue  by 
the  twenty-second  article,  which  provides  as  follows:  "As  to 
the  residue  and  remainder  of  all  my  estate,  both  real  and 
personal,  not  herein  otherwise  disposed  of,  it  is  my  will  that 
the  same  be  and  remain  in  the  care  and  control  of  my  said 
executrix  and  executors  and  trustees,  and  their  successors, 
well  and  safely  invested,  until  the  decease  of  the  last  survivor 
of  the  life  annuitants  named  in  my  foregoing  will,  and  that 
then  the  said  residue  and  '®®  remainder,  with  all  the  ac- 
cumulated interest  thereof,  shall  be  equally  divided  among 
my  grandchildren  per  stirpes,  to  hold  to  such  grandchildren 
so  distributed,  and  to  their  heirs,  executors,  administrators, 
and  assigns  forever." 

The  only  probable  reason  for  postponing  the  payment  of 
the  legacies  to  Edward  Hale  is,  that,  before  he  should  reach 
the  age  of  twenty-one  years,  a  guardian  might  be  necessary, 
and  that,  after  he  reached  that  age,  he  miglit  be  less  compe- 
tent to  manage  his  property  at  the  age  of  twenty-one  years 
than  at  the  age  of  twenty-five  or  of  thirty  years. 

The  first  clause  of  the  fifth  article  of  the  will  is  as  follows: 
"  I  give  to  my  son,  Harry  H.  Hale,  the  sum  of  fifty  thousand 
dollars  ($50,000),  to  be  paid  to  him  at  my  decease;  and  if  he 
shall  survive  me  for  the  period  of  five  years,  but  not  other- 
wise, I  direct  my  executrix  and  executors  and  trustees,  at  the 
expiration  of  five  years  from  my  death,  to  pay  to  him  the 
further  sum  of  fifty  thousand  dollars  ($50,000);  but  if  he 
shall  not  live  five  years  after  my  death,  the  sum  of  fifty 
thousand  dollars  is  to  remain  a  part  of  my  estate."  This 
shows  that  the  testator  knew  how  to  use  apt  words  when  he 
intended  that  a  pecuniary  legacy  should  be  contingent  until 
the  legatee  reached  the  age  when  it  was  to  be  paid  to  him. 

In  other  articles  of  the  will  the  testator  gives  pecuniary 
legacies  to  be  paid  to  other  legatees  when  they  reach  a  certain 
age,  and  he  uses  substantially  the  same  language  as  in  the 
seventh  article. 

The  weight  of  authority  is,  we  think,  that  the  legacies  to 
Edward  Hale  of  ten  thousand  dollars,  twenty  thousand  dol- 
lars, and  twenty  thousand  dollars  vested  in  him  on  the  death 
of  the  testator,  and  that  only  the  time  of  payment  was  post- 
poned until  he  should  reach  the  ages  respectively  prescribed: 
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Shattuck  V.  Stedman,  2  Pick.  468;  Furness  v.  Fox,  1  Ciisla. 
134;  48  Am.  Dec.  593;  Eldridgev.  Eldri(lge,9  Gush.  516,  519. 
See  Claflin  v.  Clafiin,  149  Mass.  19,  22;  14  Am.  St.  Rep.  393; 
1  Jaruian  on  Wills,  Bigelow's  edition,  794.  We  are  of  opinion 
that  the  ruling  of  the  superior  court  was  right. 
Judgment  for  the  plaintiff  affirmed. 

Lkgacibs  Dkferrtko  Timb  ot  Payment  Whether  Ve-sted.  —  Where 
•  testator  directed  that  a  certain  sum  should  be  invested  out  of  his  estate, 
the  income  to  be  applied  to  the  support  of  a  nephew  until  he  became  of  age, 
and,  in  case  he  lived  to  that  age,  he  was  to  get  the  principal,  and  wliere 
there  was  no  bequest  over,  the  legacy  to  the  nephew  was  a  vested  one,  and 
npon  his  death,  before  becoming  of  age,  passed  to  his  heirs:  Iiobe7t'a  Appeal, 
69  Pa.  St.  70;  98  Am.  Dec.  312,  and  note.  A  legacy  is  vested  if  the  time 
of  payment  is  merely  postponed,  and  it  appears  to  be  the  testator's  inteu* 
tion  that  his  bounty  shall  immediately  attach:  Furness  v.  Fox,  1  Cnsh.  134; 
48  Am.  Dec.  593,  and  note;  OoeM  v.  Wolf,  113  N.  Y.  405;  10  Am.  St.  Rep. 
464,  and  extended  not«. 
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FoRTEiTURX. — A  contract  is  not  unreasonable  which  stipulates  that  a  sum 
paid  by  a  purchaser  of  real  property  shall  be  forfeited  to  the  use  of  the 
•eller  on  the  failure  of  the  former  to  comply  with  the  residue  of  the 
terms  of  sale. 

Vbndob  and  Purchaser — Forfeiture  or  Partial  Payment. — One  who 
purchases  real  property  and  makes  a  deposit  of  money  under  an  agree- 
ment that  it  shall  be  forfeited  if  he  fails  to  comply  with  tlie  terms  of 
the  sale  cannot  recover  it  if  the  sale  is  not  completed  through  his  fault. 

C.  F.  Eldredge,  for  the  plaintiff. 

C.  C.  Readf  for  the  defendant. 

*'•  Lathrop,  J.  By  the  terms  of  the  sale,  which  was  for 
cash,  five  hundred  dollars  were  to  be  "paid  at  sale  into  the 
hands  of  the  auctioneer,  to  be  forfeited  to  the  use  of  the  seller 
in  case  the  purchaser  shall  fail  to  comply  with  the  residue  of 
the  terms  of  the  sale,  a  forfeiture  of  said  sum  not  to  relense 
the  purchaser  from  his  liability  under  this  contract;  the  bal- 
ance of  the  amount  to  be  paid,  and  settlement  to  be  made, 
and  deed  to  be  delivered  at  the  office  of  the  auctioneers  nt  or 
before  2  o'clock  p.  M.,on  Tuesday,  the  third  day  of  January, 
A.  D.  1893." 

The  paper  signed  by  the  purchaser,  the  plaintiff  in  this 
action,  acknowledged  the  purchase  of  the  estate  for  thirt<Mn 
thousand  dollars,  and  proceeded  as  follows:  *'And  I  herely 
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agree  to  comply  with  the  terms  of  the  sale  as  stated  by  thfr 
auctioneer  and  hereto  annexed;  and  having  paid  into  the 
hands  of  the  auctioneer  the  sum  of  five  hundred  dollars, 
agreeably  to  said  terms  of  sale,  I  **'  hereby  agree  to  forfeit 
said  sum  to  the  use  of  the  seller  should  I  fail  to  comply  with 
the  residue  of  said  terms." 

It  is  not  contended  that  there  was  any  thing  unreasonable 
in  the  terras  of  the  sale;  and  it  could  not  be  so  said  as  mat- 
ter of  law:  Model  Lodging- House  Assn.  v.  Boston^  114  Mass, 
133;  Pope  v.  Burrage,  115  Mass.  282;  Wing  v.  Hayford,  124 
Mass.  249. 

The  justice,  who  tried  the  case  without  a  jury,  having 
found  for  the  defendant,  it  must  be  assumed  that  the  fact 
that  the  sale  was  not  carried  out  was  the  fault  of  the  plaintiff. 

The  first  and  principal  question  is  whether  a  purchaser  at 
a  sale  by  auction,  who  has  made  a  deposit  of  money  under 
an  agreement  that  it  shall  be  forfeited  to  the  use  of  the  seller 
if  he  fails  to  comply  with  the  terms  of  the  sale,  can  recover 
back  the  deposit.     It  is  well  settled  that  he  cannot. 

If  the  contract  had  contained  the  words  that  the  deposit 
was  "  to  bind  the  bargain,"  the  case  at  bar  would  be  governed 
by  that  of  Thompson  v.  Kelly,  101  Mass.  291,  299,  3  Am.  Rep. 
353,  where  it  was  held  that,  if  the  purchaser  did  not  make 
the  deposit  and  refused  to  comply  with  the  terms  of  the  sale^ 
an  action  would  lie  against  him  for  the  deposit,  although  the 
property  was  afterwards  sold  for  more  than  it  brought  at  tho 
first  sale. 

Sometimes  the  deposit  is  called  "an  earnest"  in  the  agree- 
ment, and  then  it  is  clear  that  it  cannot  be  recovered  back: 
Hlnton  V.  Sparkes,  L.  R.  3  C.  P.  161;  Catton  v.  Bennett,  51 
L.  T.,  N.  S.,  70.  See,  also,  Sage  v.  Central  R.  R.  Co.,  99  U.  S. 
334,  344,  where  a  decree  of  foreclosure  by  sale  of  the  property 
of  a  railroad  corporation,  which  provided  that  a  purchaser 
should  be  required  to  pay  at  once  a  part  of  his  bid,  as  "  earn- 
est money,"  was  approved  by  the  court. 

It  is  held  in  other  cases  that,  even  if  there  is  no  clause 
of  forfeiture  in  the  agreement,  a  purchaser  who  violates  his 
contract  cannot  recover  the  deposit:  Ex  parte  Barrell,  L.  R. 
10  Ch.  512;  Depree  v.  Bedborough,  4  Giflf.  479;  Howe  v.  Smith, 
27  Ch.  Div.  89. 

Where  the  agreement  contains  a  clause  of  forfeiture  the 
muthorities  generally  agree  that  the  deposit  cannot  be  recoy- 
•red  back.    In  Thompson  v.  Kelly,  101  Mass.  299, 3  Am.  Rep. 


May,  1894.]  Donahue  v.  Parkman.  4l7 

353,  it  is  said  by  Mr.  Justice  Ames:  "When  a  purchaser 
expressly  stipulates  that  a  payment  on  account,  ***  actually 
made  by  him,  is  to  be  forfeited  if  by  his  own  fault  the  pur- 
chase shall  not  go  into  effect,  he  may  reasonably  be  under- 
stood to  mean  that  it  shall  not  be  reclaimed  in  whole  or  in 
part.  The  distinction  between  a  penalty  and  liquidated 
damages  does  not  apply  to  a  case  of  that  description."  So, 
in  Howe  v.  Smith,  27  Ch.  Div.  89,  the  deposit  is  said  by  Lord 
Justice  Fry  to  be  not  merely  a  part  payment,  but  "an  earn- 
est to  bind  the  bargain."  To  the  same  effect  is  Soper  v. 
Arnold,  35  Ch.  Div.  384:  See,  also,  Cooper  v.  London  etc.  Ry* 
Co.,  4  Ex.  88;  Thomas  v.  Brown,  1  Q.  B.  Div.  714;  Best  y. 
Hammond,  12  Ch.  Div.  1. 

In  other  cases  a  deposit  with  an  agreement  for  forfeiture  is 
treated  as  liquidated  damages:  Lea  v.  Whitaker,  L.  R.  8  C.  P. 
70;  Essex  v.  Daniell,  L.  R.  10  C.  P.  538;  Mathews  v.  Sharp, 
99  Pa.  St.  560;  Tingley  v.  Cutler,  7  Conn.  291. 

The  fact  that  the  sale  by  the  defendant  was  made  by  himi 
as  mortgagee  does  not  give  the  plaintiff  any  additional  rights, 
considering  him  simply  as  a  purchaser.  Nor  do  we  see  that 
the  fact  that  he  participated  in  the  scheme  of  Alfred  A. 
Marcus  to  delay  the  foreclosure  of  the  mortgage  by  pretend- 
ing to  buy  the  property  gives  him  any  better  standing  in 
court. 

**•  We  have  no  occasion  to  consider  what  the  rights  of 
the  owner  of  the  equity  of  redemption  would  be,  in  a  bill 
brought  to  redeem  the  mortgage,  to  a  deposit  received  by  the 
mortgagee  from  a  purchaser  who  had  failed  to  carry  out  his 
agreement.     No  such  question  arises  here. 

The  rulings  requested  by  the  plaintiff  were  therefore  prop- 
erly refused,  and  the  order  must  be  exceptions  overruled. 


Vbndor  and  Pdrchaskk— Forfkitorb  of  Partial  Patmbnt  bt  Vbh- 
DBB. — A  purchaser  of  land  under  a  contract  for  the  aale  thereof,  who  repu- 
diates the  contract  and  refasea  to  fulfill,  ia  not  entitled  to  recover  aa 
iaatallinent  of  purchase  money  previously  paid  by  him,  if  the  vendor  ia 
willing  and  ofifera  to  perform  his  part,  notwithstanding  the  contract  ia 
within  the  statute  of  frauds:  McKinury  v.  Harvie,  38  Minn.  18;  8  Am.  St. 
Rep.  640,  and  note;  Coughlin  v.  Knowlet,  7  Met.  57;  39  Am.  Deo.  759,  and 
note;  Sim$  v.  Hutchina,  8  Smedes  &  M.  328;  47  Am.  Dec.  90;  Cohb  v.  Hall, 
29  Vt.  610;  70  Am.  Dec.  432,  and  note;  Galwny  ▼.  Shields,  66  Mo.  313;  27 
Am.  Rep.  351,  and  note;  Day  v.  Wilton,  83  Ind.  463;  43  Am.  Rep.  76;  but 
M«  SeoU  ▼.  Biuh,  26  Mich.  418;  12  Am.  Rep.  311.  A  contract  for  a  sale, 
atipulating  that,  in  the  event  of  the  vendee's  failure  to  pay  the  halance  of  tha 
purchase  price,  the  amount  paid  by  him  ahall  b«  regarded  aa  liquidated  dam- 
An.  BT.  Rbp..  Vou  XLII.— 27 
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ages  for  his  breach  of  the  contract  and  retained  by  the  vendor,  is  void  so 
far  as  it  undertakes  to  fix  such  damages,  and  the  vendee  may  therefor* 
recover  the  amount  paid  by  him,  less  the  actual  damages  resulting  from  hia 
noncompliance  with  his  contract:  Drew  v.  Pedlar,  87  CaL  443;  22  Am.  St. 
Rep.  257,  and  note;  Phelpa  v.  Brown,  95  CaL  572. 


ROTHROOK  V.  DWELLTNG-HOUSE    INSURANCE  Co. 
[161  Massachttsetts,  423.] 

A  C!OBPORATI0H     DOINO    BOSISESS    IN    A     FOREIGN    StATS  ThEBBBT  SuB- 

JECrrs  It3ELF  to  the  statutes  of  that  state. 

COKPORATION   DOINO   BDSINESS  IN   A   FoBEIGN    StATE— JURISDICTION   OF. — 

If  the  statutes  of  a  state  declare  that  no  foreign  insurance  company  shall 
do  business  therein  unless  it  files  a  stipulation  agreeing  that  process 
affecting  it  may  be  served  in  a  designated  manner,  and  that  any  cor- 
poration or  person  transacting  business  without  complying  with  the 
provisions  of  the  statute  shall  forfeit  certain  sums  to  the  school  fund,  a 
corporation  doing  business  without  complying  with  the  statute  does 
not  thereby  subject  itself  to  the  jurisdiction  of  the  courts  of  the  state, 
and  a  judgment  against  it  founded  upon  service  of  process  on  the  oflBcer 
named  in  the  statute  is  void.  The  business  done  is  unlawful,  and  the 
persons  doing  it  are  liable  to  the  penalty  imposed  by  the  statute,  but 
the  corporation  is  not  brought  within  the  jurisdiction  of  the  courts  of 
the  state  in  the  manner  in  which  it  would  have  subjected  itself  to  such 
jurisdiction  had  it  complied  with  the  statute. 

H.  Wheeler,  for  the  defendant. 

F.  B.  Hemenway,  for  the  plaintiff. 

**•  Knowlton,  J.  It  appears  by  the  agreed  facts  that  the 
judgment  on  which  this  action  is  brought  was  rendered  in 
Arkansas  without  service  of  process  on  the  defendant,  and 
that  the  defendant  had  no  notice  or  knowledge  of  the  suit 
until  long  afterwards.  The  defendant  was  incorporated  in 
Massachusetts,  and  had  no  place  of  business  in  Arkansas, 
except  as  certain  ***  persons  solicited  insurance  for  it  there 
and  sent  the  applications  to  the  office  of  the  defendant  in 
Chicago,  Illinois,  where  policies  were  issued. 

In  an  action  upon  a  foreign  judgment  it  is  proper  to  inquire 
into  the  jurisdiction  of  the  court  in  which  the  judgment  was 
rendered  to  ascertain  whether  the  defendant  appeared,  and, 
if  not,  whether  legal  service  was  made  upon  him:  Gilman  v. 
Gilmnn,  126  Mass.  26;  30  Am.  Rep.  646;  Wright  v.  Andrews, 
130  Mass.  149.  In  the  present  case  service  was  made  in  the 
original  action  on  the  auditor  of  the  state  of  Arkansas,  and 
the  only  question  is  whether  such  service  was  authorized| 
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and  was  sufficient  under  the  statute  of  that  state.  The 
language  of  the  statute  is  as  follows: 

"  Sec.  3834.  No  insurance  company,  not  of  this  state,  nor 
its  agents,  shall  do  business  in  this  state,  until  it  has  filed 
"with  the  auditor  of  this  state  a  written  stipulation,  duly 
authenticated  by  the  company,  agreeing  that  any  legal  pro- 
cess affecting  the  company,  served  on  the  auditor  or  the 
party  designated  by  him,  or  the  agent  specified  by  said  com- 
pany to  receive  service  of  process  for  the  company,  shall  have 
the  same  eflFect  as  if  served  personally  on  the  company  within 
this  state.  And  if  such  company  should  cease  to  maintain 
«uch  agent  in  this  state,  bo  designated,  such  process  may 
thereafter  be  served  on  the  auditor;  but,  so  long  as  any  liabil- 
ity of  the  stipulating  company  to  any  resident  of  this  state 
•continues,  such  stipulation  cannot  be  revoked  or  modified 
except  that  a  new  one  may  be  substituted,  so  as  to  require  or 
dispense  with  service  at  the  office  of  said  company  within 
this  state,  and  that  such  service,  according  to  this  stipulation, 
shall  be  sufficient  personal  service  on  the  company.  The 
terra  'process'  includes  any  writ,  summons,  subpoena,  or 
order,  whereby  any  action,  suit,  or  proceedings  shall  be  com- 
menced, or  which  shall  be  issued  in  or  upon  any  action,  suit, 
or  proceedings. 

*'  Sec.  3835.  Any  person  or  persons,  or  corporation,  receiv- 
ing premiums  or  forwarding  applications,  or  in  any  other  way 
transacting  business  for  any  insurance  company  or  associa- 
tion not  of  this  state,  without  having  received  authority 
agreeably  to  the  provisions  of  this  act,  shall  forfeit  and  pay 
to  the  school  fund  of  the  state  the  sum  of  five  hundred  dol- 
lars for  each  month  or  fraction  *'*  thereof  during  which  such 
illegal  business  was  transacted,  and  any  company  not  of  this 
state,  doing  business  without  authority,  shall  forfeit  a  like 
sum  for  every  month  or  fraction  thereof,  and  be  proliibited 
from  doing  business  in  this  state  until  such  fines  are  fully 
paid  ":  Stats,  of  Arkansas  of  1884. 

The  defendant  had  filed  no  stipulation  as  required  by  this 
statute.  The  persons  forwarding  applications,  and  the  cor- 
poration itself,  were  therefore  liable  to  fines,  and  the  corpora- 
tion was  also  prohibited  from  doing  business  until  the  fines 
should  be  paid.  There  is  no  provision  for  service  on  the 
auditor  when  oo  stipulation  is  filed,  and  in  such  cases  the 
policy  holders  are  left  to  pursue  their  remedies  on  their  poli- 
cies in  jurisdictions  where  they  can  get  a  valid  service,  while 
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the  corporation  and  its  agents  are  punished  for  their  viola- 
tion of  law.  In  section  3835  business  done  without  filing  the 
stipulation  is  called  illegal,  and  we  see  nothing  to  indicate 
that  the  object  of  the  statute  is  to  make  the  business  regular,. 
or  to  authorize  a  service  upon  the  auditor  when  no  stipula- 
tion is  filed.  We  do  not  consider  the  decision  of  the  county 
court  in  Arkansas  in  the  original  action  an  exposition  of  the 
statute  which  is  authoritative  and  binding  upon  us,  and  we 
are  not  inclined  to  follow  the  case  of  Ehrman  v.  Teutonia  Ins. 
Co.,  1  Fed.  Rep.  471,  1  McCrary,  128,  in  which  it  is  held 
that  the  defendant  was  estopped  to  deny  the  jurisdiction. 
That  case  differed  from  this  inasmuch  as  the  defendant  there 
had  notice  of  the  suit,  and  appeared  and  sought  to  set  up  a 
want  of  jurisdiction,  although  perhaps  this  difference  is  not 
very  material.  We  do  not  doubt  the  doctrine  that  a  corpo- 
ration doing  business  in  a  foreign  state  thereby  subjects  itself 
to  the  statutes  of  that  state:  Reyer  v.  Odd  Fellows^  etc.  Assn.y. 
157  Mass.  367;  34  Am.  St.  Rep.  288;  Lafayette  Ins.  Co.  v. 
French,  18  How.  404,  408;  Railroad  Co.  v.  Harris,  12  Wall. 
65,  81.  But  it  seems  to  us  that  the  question  before  us  is  not 
whether  the  defendant  would  be  estopped  from  setting  up  its 
failure  to  comply  with  the  law  to  relieve  itself  from  liability 
under  its  contract,  but  whether  the  plaintiff  presents  a  case 
which  comes  within  the  terms  of  the  statute  on  which  the 
jurisdiction  of  the  court  must  be  founded.  Unless  the  stat- 
ute applies  to  a  case  like  this,  the  service  was  improperly 
made,  and  it  is  as  if  there  had  been  no  service.  In  our  opin- 
ion, unless  the  stipulation  is  filed,  a  foreign  insurance  com- 
pany **•  has  no  right  to  do  business  in  the  state,  and,  if  it 
violates  the  law  in  that  respect,  no  service  can  be  made  upon 
the  auditor,  and  no  jurisdiction  can  be  obtained  there  on 
which  to  found  a  judgment  against  it.  The  remedy  provided 
is  by  a  punishment  of  the  corporation,  and  of  such  others  as. 
have  disregarded  the  requirements  of  the  statute.  Suits  may 
be  brought  upon  the  contracts  in  any  state  where  jurisdictioa 
can  be  obtained:  Hartford  Livestock  Ins.  Co.  v.  Matthews,  102 
Mass.  221;  Lamb  v.  Bowser,  7  Biss.  315,  372;  Union  etc.  Im^ 
Co.  V.  McMiUen,  24  Ohio  St.  67. 
Judgment  for  the  defendant. 


OoBPOBATioNS,  FoRXioM — Bboitlation  OF. — ^The  power  of  s  eorporatioD 
to  do  basinesa  in  a  foreign  coautry  or  another  state  depends  upon  the  law 
of  the  ooantr/  of  its  creation,  and  on  the  law  of  the  place  where  it  asauiner 
to  act:  FalU  t.  UnUed  Statea  Sav.  etc  Co.,  97  Ala.  417;  38  Am.  St.  Rep.. 
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194,  and  note.  Every  power  which  a  corporation  exercises  in  a  state  other 
than  that  in  which  it  was  organized  depends  for  its  validity  upon  the  laws 
of  that  state:  Phoenix  Ina.  Co.  v.  Commonwealth^  5  Bush,  68;  96  Am.  Dec 
331,  and  extended  note  at  page  341.  A  foreign  corporation  is  recognized  ia 
a  foreign  jurisdiction  not  as  an  act  of  right,  but  as  an  act  of  grace;  and  a 
«tate  may  refuse  to  recognize  a  foreign  corporation  except  upon  its  own  con- 
ditions: Erie  Ry.  Co.  v.  State,  31  N.  J.  L.  531;  86  Am.  Dec.  226,  and  note; 
Commonwealth  v.  Milton,  12  B.  Mon.  212;  54  Am.  Dec.  522,  and  note.  See, 
further,  the  notes  to  Deringer  v.  Deringer,  1  Am.  St.  Rep.  160,  and  State  v. 
Ooodwill,  25  Am.  St.  Rep.  873. 

FOBKIGN   CORPOEATIONS — FaILURB  TO  COMPLT  WITH   LaW— VALIDITY  0» 

OoNTKAcrs. — The  contract  of  a  foreign  corporation  which  has  not  complied 
with  the  statute  of  this  state  authorizing  it  to  do  business  here  ia  never- 
theless valid,  and  may  be  enforced  by  it  if  the  statute,  after  declaring  what 
nonresident  corporations  should  do  before  transacting  business  in  the  state, 
makes  the  doing  of  business  without  complying  with  the  law  a  misdemeanor 
punishable  by  fine:  Toledo  Tie  etc  Co.  t.  Thomas,  33  W.  Va.  566;  25  Am. 
St.  Rep.  925,  and  note.  To  the  same  effect,  Sherwood  v.  Alvit,  83  Ala.  115; 
3  Am.  St.  Rep.  695,  and  note;  Editon  etc  Electric  Co.  ▼.  Canadian  Pae.  Nav. 
Co.,  8  Wash.  370;  40  Am.  St.  Rep.  910,  and  note.  See  the  note  to  Dudley 
T.  Collier,  13  Am.  St.  Rep.  60. 

FoRiioM  Corporations. — JuRisDicnoN:  Sea  the  note  to  Rtiftr  7.  Odd 
Fellows'  etc  Aaan.,  34  Am.  St.  Rep.  293. 


Kalleok  v.  Deerino. 

[161  MASSACHirerm,  469.] 
Mastbb  and  Skrtant — Vessels. — The  mate  of  a  vessel  and  a  seaman  are 
fellow-servants,  and  the  latter,  therefore,  cannot  recover  of  the  owners 
for  an  injury  received  while  using  an  implement  which  he  was  directed 
to  use  by  such  mate,  who  was  guilty  of  negligence  in  constructing  the 
implement,  and  in  ordering  the  seaman  to  use  it. 

C.  T.  Russell,  Jr.,  for  the  defendants. 

/.  M.  Browne,  for  the  plaintifif. 

*••  Holmes,  J.  This  is  an  action  of  tort  for  personal  in- 
juries suffered  on  board  a  coasting  vessel  while  in  harbor, 
through  the  breaking  of  a  triangle  on  which  the  plaintiff  was 
flitting  and  scraping  a  mast.  As  the  case  comes  before  us 
we  must  take  it  that  the  defendants  did  their  duty  in  fur- 
nishing materials  for  the  construction  of  the  triangle,  that 
the  mate  was  in  control  of  the  vessel  at  the  time,  and  that 
the  cause  of  the  plaintiff's  injury  was  some  negligence  on  the 
mate's  part  in  constructing  the  triangle,  and  in  ordering 
the  plaintiff  to  use  it.  The  question  is  whether  the  defend- 
ants are  answerable  for  this  conduct  of  the  mate. 
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By  the  common  law  as  understood  in  this  state  the  work 
of  construction  was  not  one  of  the  matters  which  the  defend- 
ants were  bound  at  their  peril  to  see  done  with  reasonable 
care,  and  therefore,  if  those  engaged  upon  it  were  fellow- 
servants  in  their  general  standing  and  occupation,  the  plain- 
tiff took  the  risk  of  *'•  their  negligence.  They  were  not 
removed  from  the  class  of  fellow-servants  for  the  time  being 
by  the  nature  of  their  occupation,  to  adopt  the  mode  of  ex- 
pression which  has  been  used:  Johnson  v.  Boston  Toxohoat  Co.y 
135  Mass.  209;  46  Am.  Rep.  458;  Moynihan  v.  Hills  Co.,  14& 
Mass.  586;  4  Am.  St.  Rep.  348;  Allen  v.  Smith  Iron  Co.,  UO 
Mass.  657.  But  if  the  work  had  been  done  by  the  defendants 
in  person,  and  they  had  done  it  negligently,  they  would  have 
been  liable,  and  it  is  argued  that  they  are  equally  liable  when 
the  work  is  done  by  the  master  of  the  vessel,  or  by  one  who' 
for  the  time  being  stands  in  his  place.  It  is  said  that  the 
master  is  not  a  fellow-servant  with  the  seamen,  and  therefore 
is  not  within  the  rule  as  to  the  risks  assumed  by  the  plain- 
tiff, but  that  he  is  nevertheless  an  agent  and  representative 
of  the  owners,  and  that  his  negligence  is  their  negligence. 
Even  if  it  be  said,  as  it  has  been  said  in  some  cases,  that 
masters  are  not  liable  to  servants  for  the  negligence  of  others 
except  when  the  law,  on  grounds  of  policy,  imposes  a  personal 
duty  on  them  to  see  certain  precautions  taken  or  reasonable 
care  used;  and  if  it  be  admitted,  therefore,  that  the  defend- 
ants could  not  be  liable  for  negligence  in  the  construction  of 
the  triangle  on  the  part  of  the  master,  whether  a  servant  or 
not,  any  more  than  where  the  same  work  was  done  by  the  sea- 
men: Quinn  v.  New  Jersey  Lighterage  Co.,  23  Fed.  Rep.  363; 
The  Queen,  40  Fed.  Rep.  694,  696;  Loughlin  v.  State,  lOS 
N.  Y.  159,  162;  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S. 
368,  385.  Still,  ordering  the  plaintiff  to  use  the  faulty  tri- 
angle was  an  act  belonging  to  the  superior  officer  as  such,  and 
it  might  be  that  as  to  that  a  different  rule  would  apply. 

Looking  at  the  reason  given  for  the  exception  to  the  gen- 
eral liability  of  masters  for  servants,  the  last  suggestion  can- 
not prevail.  If  the  sailor  takes  the  risk  of  a  negligent  injury 
to  his  person  from  a  fellow-sailor  there  is  equal  reason  to  say 
that  he  takes  the  risk  of  a  negligent  command.  A  com- 
mand is  a  transitory  act  which  the  employer  has  no  chance 
to  supervise.  It  is  not  like  a  permanent  condition  of  land  or 
machinery,  or  the  abiding  incompetence  of  an  employee: 
See  Flynn  v.  Campbell,  160  Mass.  128, 130.    If  the  defendant* 
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have  been  guilty  of  no  personal  negligence,  and  the  plaintiflf 
does  take  the  risk  of  the  negligence  of  some  persons  with  whom 
his  work  will  bring  him  into  contact,  tlie  question  wiiether 
the  negligence  of  one  of  those  ***  persons  is  within  or  outside 
of  the  risks  assumed  is  not  a  matter  of  names  or  dignities. 
That  is  too  well  settled  to  need  the  citation  of  cases:  Moody  v. 
Hamilton  Mfg.  Co.,  159  Mass.  70;  38  Am.  St.  Rep.  396.  The 
question  is  what  he  must  be  taken  to  have  contemplated  when 
he  went  into  the  employment.  The  chances  of  negligence  on 
the  part  of  a  superior  employed  in  the  common  business  are  as 
obvious  as  in  the  case  of  one  of  a  lower  grade,  and  therefore 
when  the  duty  is  not  personal  to  the  employer,  tiie  same  rule 
applies,  whatever  the  degree  of  the  negligent  employee:  /?aZ- 
timore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  368,  384.  Tiiese  con- 
siderations apply,  and  have  been  applied  by  common-law 
courts,  to  the  captain  of  a  vessel,  and  it  has  been  said  that 
he  is  a  fellow-servant  within  the  meaning  of  the  rule:  Hedley 
V.  Pinkney  &  Sons  Steamship  Co.  [1892],  1  Q.  B.  53;  Loujh- 
lin  V.  State,  105  N.  Y.  159.  So  in  this  commonwealth  as  to 
a  mate:  Bensony.  Goodwin,  147  Mass.  237.  Without  consid- 
ering what  may  be  the  best  mode  of  expressing  it,  we  agree 
with  the  result  of  these  cases. 

But  it  is  argued  that  a  diflFerent  doctrine  obtains  in  the 
admiralty,  and  that  we  ought  to  follow  the  law  which  would 
be  administered  by  the  courts  especially  constituted  for  the 
affairs  of  seamen.  For  this  argument  it  does  not  matter  pre- 
cisely where  the  vessel  was.  If  the  accident  happened  within 
the  body  of  the  county  the  admiralty  jurisdiction  would  not 
be  excluded:  Waring  v.  Clarke,  5  How.  441;  The  Commerce^ 
1  Black,  574;  and,  if  upon  the  high  seas,  that  of  the  common 
law  is  not  to  be  denied:  Percival  v.  Hickey,  18  Johns.  257; 
9  Am.  Dec.  210;  Wilson  v.  Mackenzie,  7  Hill,  95,  97;  42  Am. 
Dec.  51. 

The  case  most  relied  on  is  The  A.  Heaton,  43  Fed.  Rep. 
692,  followed  by  The  Frank  and  Willie,  A5  Fed.  Rep.  494,  and 
The  Julia  Fowler,  49  Fed.  Rep.  277.  Compare  Mors  v.  Slrie, 
1  Vent.  238;  3  Keb.  135,  1  Molloy  de  Jure  Marit.,  b.  2,  o.  2,  sec. 
2.  If  the  American  cases  meant  that  the  admiralty  courts 
had  worked  out  the  liability  of  the  ship  for  the  acts  of  tlie 
captain  from  their  own  peculiar  principles  it  might  be  nec- 
essary to  inquire  whether  the  personal  liability  of  the  owner 
necessarily  followed  from  the  same  premises,  and,  if  it  did, 
why  the  commou  law  should  yield  to  the  admiralty  rather 
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than  the  admiralty  to  the  common  law.  But  it  hardly  is  to 
be  expected  that  different  *''*  views  of  the  substantive 
law  should  be  enforced  by  the  same  judges  sitting  in  different 
courts.  In  The  A.  Eeaton^  43  Fed.  Rep.  592,  Mr.  Justice 
Gray  did  not  declare  a  doctrine  peculiar  to  the  admiralty;  he 
merely  deferred  to  a  decision  upon  the  common  law  from 
which  he  himself  had  dissented,  which  is  inconsistent  with 
the  cases  in  this  commonwealth,  and  which  has  been  ex- 
plained by  a  later  decision  of  the  court  which  rendered  it: 
Chicago  etc.  Ry.  Co.  v.  Ross,  112  U.  S.  377.  See  Baltimore 
etc.  R.  R.  Co.  V.  Baugh,  149  U.  S.  368.  Under  these  circum- 
stances the  circuit  court  cases  do  not  seem  to  us  a  sufficient 
reason  for  departing  from  the  common  law,  because  the  acci- 
dent happened  on  board  ship.  Moreover,  it  is  very  plain  that 
we  cannot  adopt  the  admiralty  law  as  a  whole.  We  cannot 
divide  the  damages  when  the  plaintiff  has  been  guilty  of  con- 
tributory negligence  as  was  done  in  The  Julia  Fowler,  49  Fed. 
Rep.  277;  The  Max  Morris,  137  U.  S.  1.  See  Dowell  v.  General 
Steam  Nav.  Co.,  5  El.  &  B.  195,  206. 
Verdict  set  aside.  

Shipping — Mastsr  and  Sebvant. — ^Thb  Lxabilitt  op  Shipowners  for 
injariea  to  seamen  throngh  the  negligence  of  the  officers  of  a  vessel  is  thor- 
oughly discossed  in  Oabrielson  v.  Waydell,  135  N.  Y.  1;  31  Am.  St.  Rep. 
793,  and  the  extended  note  thereto  at  pages  807-809. 


Miller  v,  Hyde. 

[161  Massachtsettb,  472.] 

Laws  op  Otheb  Statks. — If  the  laws  of  another  state  determining  the 
rights  of  the  parties  are  not  shown,  the  laws  of  this  state  must  be  ap- 
plied. 

Judgment  in  Troveb,  Efpect  of  on  the  Title  to  Property. — A  judg- 
ment in  trover  does  not  transfer  the  title  to  the  property.  Such  title 
remains  in  the  plaintiff  until  he  receives  satisfaction;  nor  does  the  fact 
that  he  attaches  the  property  upon  mesne  process  in  the  action  of  trover, 
and  after  obtaining  judgment  therein  levies  upon  it  as  the  property  of 
the  judgment  debtor,  constitute  an  irrevocable  election  to  treat  the 
title  to  such  property  as  vested  in  the  defendant. 

Replevin  by  the  administratrix  of  the  estate  of  H.  W. 
Miller  to  recover  the  possession  of  a  horse.  The  animal  was 
bought  by  the  decedent  in  July,  1890,  acting  by  his  agent, 
George  Bryden,  in  the  state  of  Connecticut,  and  was  kept  by 
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such  agent  at  Hartford,  in  that  state.  He,  on  demand  being 
made  on  him  for  the  horse  in  November  of  the  same  year  by 
the  administratrix,  refused  to  deliver  it,  and  claimed  to  be 
the  owner  of  a  half  interest  therein.  In  March,  1891,  he  sold 
and  delivered  the  horse  to  J.  C.  Davenport  and  Ada  L.  Hyde, 
residents  of  Connecticut.  Ancillary  administration  having 
been  granted  to  the  plaintiff  in  Connecticut,  she  brought  an 
action  in  that  state  against  Bryden,  Davenport,  E.  A.  Hyde, 
and  one  Shillinglaw  for  the  conversion  of  the  horse,  and 
attached  it  upon  mesne  process.  Judgment  was  entered 
against  Bryden  only,  under  which  an  execution  was  issued, 
and  the  horse  levied  upon.  Before  it  was  sold  it  was  re- 
plevined  by  Davenport,  who  in  August,  1892,  placed  it  in  the 
possession  of  the  defendant,  and  it  was  brought  into  this 
state,  and  seized  in  the  present  action.  The  judgment  in 
trover  recovered  in  Connecticut  remained  wholly  unsatisfied, 
and  the  action  of  replevin  brought  by  Davenport  in  the  same 
state  was  still  pending. 

E.  A.  Whitman,  for  the  plaintiff. 

/.  H.  Morrison,  for  the  defendant. 

*''*  Barker,  J.  The  plaintiff  may  maintain  replevin  if 
she  is  the  owner  of  the  horse,  and  if  she  is  not  estopped 
from  asserting  her  ownership  against  the  defendant.  As 
administratrix  of  her  husband's  estate  she  was  the  owner 
when  she  brought  trover  in  Connecticut  against  Bryden,  the 
bailee,  who  had  wrongfully  usurped  dominion,  and  sold  and 
delivered  the  horse  to  Davenport.  As  the  horse  was  in  Con- 
necticut, and  the  action  of  trover  was  in  the  courts  of  tliat 
state,  the  effect  of  the  suit  upon  her  title  would  be  deter- 
mined by  the  law  of  the  forum.  But  as  the  law  of  Connect- 
icut is  not  stated  as  an  agreed  fact,  we  must  apply  our  own. 
Whether  a  plaintiff's  title  to  the  chattel  is  transferred  upon 
the  entry  in  his  favor  of  judgment  in  trover  has  not  been 
dec'ded  by  this  court.  Assuming  that  in  early  times  title  to 
the  chattel  was  transferred  to  the  defendant  upon  the  entry 
of  judgment  for  the  plaintiff  in  trover,  at  present  a  different 
doctrine  is  generally  applied,  and  it  is  now  commonly  lield 
that  title  is  not  transferred  by  the  entry  of  judgment,  but  re- 
mains in  the  plaintiff  until  he  has  received  actual  satisfac- 
tion: See  Alwater  v.  Tupper,  45  Conn.  144;  29  Am.  Rep.  674; 
Turner  v.  Brock,  6  Heisk.  50;  Lovejoy  v.  Murray,  3  Wall. 
1;   Ex  parte  Drake,  5  Ch.  Div.  866;  BriiMinean  v.  Harrison, 
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L.  R.  7  Com.  P.  547;  1  Greenleaf  on  Evidence,  sec.  533,  and 
note;  and  the  law  has  been  commonly  so  administered  by 
our  own  trial  courts.  We  think  this  doctrine  better  calcu- 
lated to  do  justice,  and  see  no  reason  why  we  should  not  hold 
it  to  be  law. 

Whenever  the  title  passes,  as  there  has  been  no  sale  or  gift, 
and  no  title  by  prescription  or  by  possession  taken  upon  aban- 
donment by  the  true  owner,  the  transfer  is  made  by  his  inferred 
election  to  recognize  as  an  absolute  ownership  the  qualified  do- 
minion wrongfully  assumed  by  the  defendant.  The  true  owner 
makes  no  release  in  terms,  and  no  election  in  terms,  to  relin- 
quish his  title;  but  the  election  is  inferred  by  the  law  to  pre- 
vent *''?  injustice.  Formerly,  this  election  was  inferred  when 
judgment  for  the  plaintiff  was  entered,  because  his  damages, 
measured  by  the  value  of  the  chattel  and  interest,  were  then 
authoritatively  assessed,  and  the  judgment  brought  to  his  aid 
the  power  of  the  court  to  enforce  its  collection  out  of  the 
wrongdoer's  estate,  or  by  taking  his  person;  and  this  waa 
deemed  enough  to  insure  actual  satisfaction.  If  so,  it  was 
just  to  infer  that  when  he  accepted  these  rights  he  elected  to 
relinquish  to  the  wrongdoer  the  full  ownership  of  the  chattel. 
An  election  was  not  inferred  when  the  suit  was  commenced, 
although  the  plaintiff  then  alleged  that  the  defendant  had 
converted  the  chattel,  and  although  the  writ  might  contain  a 
capias  because,  owing  to  the  uncertainties  attendant  upon 
the  pursuit  of  remedies  by  action,  it  was  not  just  to  infer  such 
an  election  while  ultimate  satisfaction  for  the  wrong  was  but 
problematical.  Forms  of  action  are  a  means  of  administer-- 
ing  justice,  rather  than  an  end  in  themselves.  When  it  is 
seen  that  the  practical  result  of  a  form  of  action  is  a  failure 
of  justice  the  court  will  make  such  changes  as  are  necessary 
to  do  justice.  If  the  entry  of  judgment  in  trover  usually 
gave  the  judgment  creditor  but  an  empty  right  it  was  not 
just  to  infer  that  upon  acquiring  such  a  right  he  relinquished 
the  ownership  of  the  chattel,  and  the  rule  that  required  the 
inference  to  be  then  drawn  was  properly  changed.  The 
ground  for  inferring  such  an  election  was  that  upon  the  en- 
try of  judgment  he  acquired  an  effectual  right  in  lieu  of  his 
property,  and  the  doctrine  that  without  some  actual  satisfac- 
tion the  inference  of  an  election  would  not  be  drawn  has  been 
shown  by  experience  to  be  necessary  to  the  administration 
of  justice,  and  has  been  generally  acted  upon,  and  the  modern 
rule  adopted  that  the  plaintiff's  title  is  not  transferred  by  the 
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entry  of  judgment,  but  is  transferred  by  actual  satisfaction. 
Trover  is  but  a  tentative  attempt  to  obtain  justice  for  a  wrong, 
and  until  pursued  so  far  that  it  has  given  actual  satisfaction 
ought  not  to  bar  the  plaintiff  from  asserting  his  title.  The 
present  doctrine  is  consistent  with  the  general  principle  stated 
by  Lord  Ellenborough  in  Drake  v.  Mitchell,  3  Elast,  251, 
and  quoted  in  Vanuxem  v.  Burr,  151  Mass.  386,  389,  21  Am. 
St.  Rep.  458,  as  approved  in  Lord  v.  Bigelow,  124  Mass.  185, 
that  ''a  judgment  recovered  in  any  form  of  action  is  still  but 
a  security  for  the  original  cause  of  action  until  it  be  made 
productive  in  *'•  satisfaction  to  the  party."  Whether  the 
holder  of  an  unsatisfied  judgment  in  trover  can  without  a 
fresh  taking  maintain  replevin  against  the  same  defendant, 
or  is  restricted  to  one  action  against  the  same  person  for  a 
single  tort,  we  do  not  now  decide:  See  Bennett  v.  Hood,  1 
Allen,  47;  79  Am.  Dec.  705;  Trask  v.  Hartford  etc.  R.  R.  Co.^ 
2  Allen,  331;  Bliss  v.  New  York  Cent.  etc.  R.  R.  Co.,  160  Mass. 
447;  39  Am.  St.  Rep.  504.  If  he  is  so  restricted  it  is  not 
because  the  ownership  of  the  chattel  has  been  transferred. 

But  the  present  plaintiff  has  done  more  than  to  take  judg- 
ment in  trover.  In  her  action  of  trover  she  caused  the  horse 
to  be  attached  upon  mesne  process,  and  since  obtaining  judg- 
ment she  has  caused  the  horse  to  be  seized  as  property  of 
Bryden  in  execution  on  the  judgment  as  his  property,  and 
to  be  kept  and  offered  for  sale  on  the  execution  until,  as  it 
was  about  to  be  so  sold,  it  was  replevied  by  Davenport  from 
the  officer  in  a  suit  between  them  which  is  still  pending  in 
Connecticut.  That  suit  is  not  a  bar  to  this  action,  because  it 
is  not  between  the  same  parties:  White  v.  Dolliver,  113  Mass. 
400;  18  Am.  Rep.  502;  Newell  v.  Newton,  10  Pick.  470.  But 
we  must  still  inquire  whether,  assuming  that  the  plaintiff's 
property  in  the  horse  was  not  transferred  by  her  judgment  in 
trover,  it  was  transferred  by  that  judgment  taken  in  connec- 
tion with  the  facts  of  the  attachment  and  levy,  and  also 
whether  she  is  estopped  by  the  attachment  and  the  levy  from 
asserting  her  title  in  this  action. 

In  the  first  place,  the  doctrine  that  a  mortgagee  of  person- 
alty who  attaches  the  mortgaged  goods  on  a  writ  against  the 
mortgagor  cannot  afterwards  enforce  his  mortgage  is  not  in 
point  The  mortgagee  is  not  the  owner,  but  has  merely  a 
lien,  and  may  well  be  held  to  relinquish  that  lien  when  by 
the  attachment  he  establishes  another.  But  if  the  plaintiff 
has  actual  ownership,  and  thus  the  full  right  to  do  with  hia 
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own  property  as  he  may  choose,  merely  procuring  H  to  be 
Attached  on  mesne  process,  or  seized  on  execution  as  the 
property  of  another,  does  not  work  a  change  of  ownership, 
Tlie  owner  does  not  sell  or  give  away  his  goods.  In  cases 
■which  are  likely  to  occasion  such  conduct  there  usually  is 
as  in  the  present  case,  a  disputed  title;  and  it  is  with  the 
hope  of  avoiding  litigation  over  it  that  the  real  owner  con- 
sents that  the  chattel  shall,  for  a  special  purpose  only,  be 
treated  as  the  property  of  another.  This  is  ^''^  "  consistent 
with  an  intention  ultimately  to  assert  title  should  circum- 
stances render  it  desirable  for  him  so  to  do";  and  he  may 
well  wait  to  see  the  issue,  which  may  be  such  as  to  avoid  the 
litigation  of  the  question  of  title:  See  Mackay  v.  Holland,  4 
Met.  69,  74;  Dewey  v.  Field,  4  Met.  381,  384;  38  Am.  Dec. 
576;  Johns  v.  Church,  12  Pick.  557;  23  Am.  Dec.  651;  Bura- 
ley  V.  Hamilton,  15  Pick.  40,  43;  25  Am.  Dec.  423;  Edmunds 
V.  Hill,  133  Mass.  445,  446.  Nor  is  there  any  good  reason 
■why  such  a  use  of  his  own  property  by  a  plaintiff  in  trover 
should  be  held  to  divest  him  of  his  ownership  when  it  would 
not  have  that  effect  in  other  forms  of  action.  In  trover  he  is, 
in  legal  effect,  asserting  by  his  suit  that  the  title  is  and  will 
remain  in  himself  until  he  receives  satisfaction  on  a  judg- 
ment, and  his  subjection  of  the  chattel  to  attachment  or  to 
seizure  on  execution  is  simply  a  use  which  he  chooses  to 
make  of  his  own  property  which  does  not  divest  him  of  title, 
or  hamper  him  in  the  subsequent  assertion  of  his  ownership, 
except  by  the  rules  of  estoppel.     The  case  of  Ex  parte  Drake^ 

5  Ch.  Div.  866,  above  cited,  is  an  authority  to  the  point  that 

6  plaintiff  who  has  brought  an  action  of  detinue,  and  taken 
judgment  both  for  the  detention  and  the  value  of  the  chattel, 
and  has  also  proved  his  judgment  in  bankruptcy  after  hav- 
ing had  the  chattel  seized  on  execution  as  the  defendant's 
property,  may  nevertheless  assert  his  ownership  and  have 
process  to  restore  to  him  the  chattel  in  specie.  In  such  cases 
courts  look  to  substance  rather  than  form,  and  do  not  by 
inferring  an  election  or  a  waiver  deprive  of  his  property 
a  plaintiff  who  has  unfortunately  resorted  to  some  futile 
method  of  procuring  redress. 

In  the  present  case  the  natural  construction  to  be  put 
upon  the  plaintiff's  conduct  in  attaching  and  beginning  a 
levy  upon  her  own  horse  in  a  suit  asserting  her  ownership 
is,  that,  while  she  contended  that  in  fact  the  horse  was  her 
own,  she  consented  that,  if  litigation  as  to  the  true  state  of 
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title  could  be  avoided  by  bo  selling  the  horse  that  the  pro- 
ceeds of  the  sale  should  be  applied  upon  her  claim  for  dam- 
ages, she  would,  in  that  event,  no  longer  assert  her  paramount 
title.  Her  implied  offer  not  having  been  accepted,  and 
Davenport  having  rendered  impossible  the  accomplishment 
of  her  plan  to  avoid  further  litigation,  she  could  thereupon 
say  that  all  which  had  gone  before  was  provisional  upon  the 
completion  of  the  levy,  and  could  enforce  her  *'^®  right  of 
property  by  any  proper  action  against  Davenport,  or  any  one 
who  might  thereafter  take  wrongful  possession  of  her  horse^ 
unless  she  was  barred  by  the  rules  of  estoppel. 

Upon  the  question  of  estoppel  it  is  material  to  the  de- 
cision of  the  present  case  to  consider  only  whether  she  is- 
estopped  as  to  the  present  defendant  or  his  principal,  Daven- 
port. Whether  she  has  rendered  Bryden,  or  the  oflBcer  who- 
made  the  attachment  or  the  levy  in  the  Bryden  suit,  liable 
to  costs,  expenses,  or  chance  of  loss,  is  not  material  upon 
the  question  whether  she  is  barred  by  the  doctrines  of  estop- 
pel from  maintaining  the  present  action.  She  is  now  prose- 
cuting one  of  several  successive  wrongdoers  for  a  fresh 
interference  with  the  possession  of  her  property;  and  neither 
the  present  defendant,  Hyde,  nor  Davenport,  for  whom  he 
claims  to  be  acting  as  agent,  has  done  or  suffered  any  thing, 
or  been  put  to  any  liability  by  reason  of  which  the  plaintiflT 
should  be  estopped  from  asserting  her  title.  Upon  the  facts,, 
Davenport,  in  taking  the  horse  in  replevin,  did  not  rely  upon 
the  attachment  or  levy,  but  acted  in  denial  of  their  validity;, 
and  Hyde  is  not  shown  to  have  been  influenced  by  them  in- 
consenting  to  become  Davenport's  agent  in  keeping  the  horse» 
or  in  any  manner.  Neither  Hyde  nor  Davenport  is  shown  to- 
have  changed  his  position  or  course  of  conduct,  relying  upon 
the  plaintiflTs  action  in  causing  the  attachment  or  the  levy, 
and  the  plaintiff  is  not  estopped  by  it  from  maintaining  the 
present  action.  In  the  opinion  of  a  majority  of  the  court 
the  result  must  be.judgment  set  aside,  and  judgment  for  the 
plaintiff  ordered. 

JuDOK  HoLMSS disaented,  Uj^ing:  "It  hu  always  aeemed  to  me  that  on*- 
whose  property  has  been  converted  has  elected  between  two  courses — that  he 
may  have  the  thing  back  or  may  have  its  value  in  damages,  but  that  he  can- 
not  have  both;  that  when  he  chooses  one  he  necessarily  gives  np  the  other,, 
and  that  by  taking  a  jndgraent  for  the  value  he  does  choose  one  conclu- 
sively. Ho  cannot  have  a  right  to  the  value  of  the  thiu)^,  effectual  or  in- 
effectual,  and  a  right  to  the  thing  at  the  same  time.  The  defendant  i» 
Mtopped  by  the  judgment  to  deny  the  plaintiff^s  right  to  the  value  of  the 
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thing.  Usually  estoppels  by  judgment  are  mutual.  It  would  seem  to  fol- 
low that  the  plaintiff  also  is  estopped  to  deny  his  right  to  the  value  of  the 
thing,  and  therefore  is  estopped  to  set  up  an  inconsistent  claim.  In  gen- 
eral an  election  is  determined  by  judgment:  Butler  v.  Hildreth,  5  Met.  49; 
Bailey  v.  Hervty,  135  Mass.  172,  174;  Goodyear  Dental  Vulcanite  Co.  v. 
Cadtic.  144  Mass.  85,  86;  Raphael  v.  Reinstein,  154  Mass.  178,  179.  I  know 
of  no  reason  why  a  judgment  should  be  less  conclusive  in  this  case  than 
any  other.  Of  course,  I  am  speaking  of  a  judgment  for  the  value  of  the 
chattel,  not  of  one  giving  nominal  damages  for  the  taking.  The  argument 
from  election  is  adopted  in  White  v.  Philhrkk,  5  Greeul.  147,  150,  17  Am. 
Dec.  214,  which,  so  far  as  I  know,  is  still  the  law  of  Maine,  notwithstand- 
ing the  remark  in  Murray  v.  Lovejoy,  2  Cliff.  191,  198.  See,  also,  Shaw, 
0.  J.,  in  Butler  v.  Hildreth,  5  Met.  49,  53. 

"The  most  conspicuous  cases  which  have  taken  a  different  view  speak  of 
the  hardship  of  a  man's  losing  his  property  without  beiug  paid  for  it,  and 
sometimes  cite  the  dictum,  in  Jenkins,  4th  Century,  case  88,  Solutio  preiU 
emptionis  loco  Jiabetur,  which  is  dogma,  not  reasoning;  or,  if  reasoning,  is 
based  on  the  false  analogy  of  a  sale;  but  they  leave  the  argument  which  I 
have  stated  unanswered,  not,  as  I  think,  because  the  judges  deemed  it  un- 
worthy of  answer  or  met  by  paramount  considerations  of  policy,  but  be- 
cause they  did  not  have  either  that  or  a  clue  to  the  early  cases  before  their 
mind:  Lovejoy  v.  Murray,  3  Wall.  1,  17;  Brinsmead  v.  Harrison,  L.  R.  6 
Com.  P.  684,  587;  L.  R.  7  Com.  P.  547,  554.  It  is  not  the  practice  of  the 
English  judges  to  overrule  the  common  law  because  they  disapprove  it,  and 
to  do  so  without  discussion.  In  Brinsmead  v.  Harrison,  L.  R.  6  Com.  P. 
584,  587,  L.  R.  7  Com.  P.  547,  554,  Mr.  Justice  Willes  thought  he  was 
proving  that  the  common  law  always  had  been  in  accord  with  his  position. 
So  far  as  the  question  of  policy  goes  it  does  not  seem  to  me  that  the  pos- 
sibility— it  is  only  the  possibility — of  an  election  turning  out  to  have  been 
unwise,  is  a  sufficient  reason  for  breaking  in  upon  a  principle  which  must 
be  admitted  to  be  scund  on  the  whole,  and  for  overthrowing  the  doctrine 
of  the  common  law  by  a  judicial  fiat.  I  am  not  informed  of  any  statis- 
tics which  establish  that  judgments  for  money  usually  give  the  judgment 
creditor  only  an  empty  right. 

"That  the  view  which  I  hold  is  the  view  of  the  common  law  I  think 
may  be  proved  by  considering  what  was  the  theory  on  which  the 
remedies  of  trespass  and  replevin  were  given.  In  Year  Books  19  Henry  VI. 
65,  pi.  5,  Newton  says:  'If  you  had  taken  my  chattels  it  is  at  my  choice 
to  sue  replevin,  which  shows  that  the  property  is  in  me,  or  to  sue  a  writ  of 
trespass,  which  shows  that  the  property  is  in  the  taker;  and  so  it  is  at  my 
will  to  waive  the  property  or  not.'  In  6  Henry  VII.  8,  pi.  4,  Vavisor  uses 
similar  language,  and  adds:  '  And  so  it  is  of  goods  taken,  one  may  divest 
the  property  out  of  himself,  if  he  will,  by  proceedings  in  trespass,  or  de- 
mand property  by  replevin  or  writ  of  detinue,'  if  he  prefers.  There  is  no 
doubt  that  the  old  law  was  that  replevin  affirms  property  in  the  plaintiff 
and  trespass  disaffirms  it,  and  that  the  plaintiff  has  election:  Browne's 
Abridgment,  Trespass,  pi.  134;  18  Vin.  Abr.  69,  E;  Anderson  and  War- 
berton,  JJ.,  in  Bishop  v.  Montague,  Cro.  Eliz.  824.  The  proposition  is 
made  clearer  when  it  is  remembered  that  a  tortious  possession,  at  least  if 
not  felonious,  carried  with  it  a  title  by  wrong  in  the  case  of  chattels  as  well 
as  in  the  case  of  a  disseisin  of  land,  as  appears  from  the  page  of  Viuer 
just  cited,  and  as  has  been  shown  more  fully  by  the  learned  researches  of 
Mr.  Ames  and  Mr.  Maitland,  3  Harv.  Law  Rev.  23,  326:  See  1  L.  Q.  Rev. 
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324.  I  do  not  regard  that  as  a  necessary  doctrine,  or  as  the  law  of  Massa- 
chusetts, but  it  was  the  common  law,  and  it  fixed  the  relations  of  trespass 
and  replevin  to  each  other.  Trespass,  and  on  the  same  principle  trover, 
proceeds  on  the  footing  of  affirming  property  in  the  defendant,  and  of  rati- 
fying the  act  of  the  defendant  which  already  has  affirmed  it.  I  do  not  sea 
on  what  other  ground  a  judgment  for  the  value  can  be  justified.  If  the 
title  still  is  in  doubt,  or  remains  in  the  plaintiff,  the  defendant  ought  not 
to  be  charged  for  any  thing  but  the  tortious  taking.  Again,  cannot  the 
plaintiff  take  the  converted  chattel  on  execution?  And  on  what  principle 
can  he  do  so  if  it  does  not  yet  belong  to  the  defendant? 

"I  say  but  a  word  as  to  the  practical  difficulties  of  the  prevailing  rule. 
No  doubt  they  can  be  met  in  one  way  or  another.  Suppose  the  plaintiff 
after  judgment  were  to  retake  the  chattel  by  his  own  act  it  would  strike 
me  as  odd  to  say  that  this  satisfied  the  judgment,  and  as  impossible  to  say 
that  it  satisfied  the  whole  judgment,  which  was  for  the  tort,  as  well  as  for 
the  value  of  the  property.  Yet  on  the  view  which  I  oppose  I  presume  that 
the  judgment  could  not  be  collected:  See  Coonibe  v.  Saiiaotiit  1  Dowl.  &  R. 
201. 

"It  seems  to  me  that  the  opinion  which  I  hold  was  the  prevailing  one  In 
Elnglatid  until  Brinsmead  v.  JJarrUon,  L.  R.  6  Com.  P.  584,  587;  L.  R.  7  Cora. 
P.  547,  554;  Binhop  v.  Montagtie,  Cro.  Eliz.  824.  Fenner,  J.,  in  Brown  r. 
Wootlon,  Cro.  Jac.  73,  74;  Yel.  67;  Moore,  762;  Adams  v.  Brouyhton,  2 
Strange,  1078;  Andrew,  18,  19;  Buckland  v.  Johnson,  15  Com.  B.  145,  157, 
162,  163;  Manning's  note  to  6  Man.  &  G.  640:  See  Lamine  v.  Don-ell,  2 
Ld.  Raym.  1216,  1217.  And  I  should  add  that  I  see  a  relic  of  the  ancient 
and  true  doctrine  in  the  otherwise  unexplained  notion  that  when  execution 
is  satisfied  the  title  of  tiie  defendant  relates  back  to  the  date  of  the  conver- 
sion: Hepburn  v.  Sewell,  5  Har.  ft  J.  211;  9  Am.  Dec.  512;  Smith  v.  Stnith, 
51  N.  H.  571;  50  N.  H.  212.  Compare  AttoaCer  v.  Tapper,  45  Conn.  144, 
147,  148;  29  Am.  Rep.  674. 

"The  only  authorities  binding  upon  us  are  the  ancient  evidences  of  the 
common  law  aa  it  was  before  the  Revolution  and  our  own  decisions.  I 
have  shown  what  I  think  was  the  common  law.  Our  own  decisions  leave 
the  question  open  to  be  decided  in  accordance  with  it:  Campbell  v.  Phelps, 
1  Pick.  62,  65,  70;  11  Am.  Dec.  139;  BenneU  v.  Hood.  1  Allen,  47;  79  Am. 
Dec.  705.  Many  cases  in  other  states  are  collected  in  Freeman  on  Judg- 
ments, 4th  ed.,  sec.  237. 

"If  I  am  right  in  my  general  views  they  apply  to  this  case.  The  plain- 
tiff recovered  her  judgment  in  Connecticut,  to  be  sure,  as  ancillary  adminis- 
trator there,  but  the  horse  was  there,  and  she  was  entitled  to  it  there,  so 
that  her  judgment  recovered  tiiere  passed  the  title.  Like  any  other  trans- 
fer of  a  chattel  valid  in  the  place  where  it  was  made  and  where  the  chuitol 
was  situated,  it  will  be  respected  elsewhere.  The  Connecticut  law  was  not 
pat  in  evidence,  and  therefore  we  must  presume  that  a  judgment  there  has 
whatever  effect  we  attribute  to  it  on  the  principles  of  the  common  law.  It 
is  not  argued  that  the  defendant  stands  any  worse  than  Bryden,  against 
whom  the  judgment  was  recovered,  and  from  whom  the  defendant's  bailor 
benight  the  horse." 

Judge  Knowlton  also  dissented,  saying:  "I  am  of  the  opinion  that  the 
Judgment  in  this  case  should  be  for  the  defendant.  It  is  a  general  rule  of 
law  that,  when  one  is  entitled  to  either  of  two  inconsistent  remedies  for  a 
wrong  done  him,  the  pursuit  of  one  of  them  so  far  as  to  affect  the  intercHts 
of  the  other  party  is  a  conclusive  election,  aud  a  waiver  of  the  other:  Hooker 
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▼.  Olmstead,  6  Pick.  481;  Butler  v.  HUdreth,  6  Met.  49,  53;  Arnold  v.  Rich^ 
mond  Iron  Workt,  1  Gray,  434,  440;  Connihanv.  Thompson,  111  Masa.  270; 
Washburn  v.  Oreat  Western  Ins.  Co.,  114  Mass.  175;  Ormsby  v.  Denrbornt 
116  Mass.  386;  Seavey  v.  PotUr,  121  Masa.  297;  Bailey  v.  Hervey,  135  Mass. 
172,  174;  Goodyear  Dental  Vulcanite  Co.  v.  Caduc,  144  Mass.  85,  86;  Rapliael 
T.  Beinstein,  154  Mass.  178.  It  is  under  this  rule  that  the  owner  of  prop> 
erty  wrongfully  taken  by  another  is  held  to  be  precluded  from  claiming  it 
after  he  has  elected  to  recover  the  value  of  it  from  the  wrongdoer.  The 
property  passes,  not  because  there  has  been  a  sale,  but  because  the  owner 
has  elected  to  receive  instead  of  it  that  which  represents  it,  and  because  it 
would  be  unjust  to  permit  him  to  take  the  property  after  having  chosen  the 
money  which  is  its  equivalent.  The  principal  question  in  cases  of  this  kind 
is  at  what  stage  of  the  proceedings  the  owner  shall  be  deemed  to  have  made 
an  election  that  binds  him.  On  principle,  and  as  a  general  rule,  he  should 
be  bound  by  the  election  he  makes,  if  in  marking  it  he  goes  so  far  as  to  affect 
the  rights  or  interests  of  the  other  party.  It  would  be  unjust,  when  he  may 
proceed  only  in  one  or  the  other  of  two  opposite  directions,  that  he  should 
go  forward  in  one  direction  in  such  a  way  as  materially  to  aflFect  the  other 
party,  and  then  turn  backward  and  go  on  in  the  other,  and  compel  hia 
adversary  to  satisfy  him  in  a  different  way. 

"In  very  early  cases  it  was  held  that  the  owner  of  property  unlawfully 
taken  makes  a  conclusive  election  of  his  remedy  which  passes  the  property 
as  between  the  parties  when  he  takes  judgment  for  the  value  of  it  against 
the  wrongdoer.  He  thereby  puts  his  claim  for  property  of  which  he  chooses 
to  say  that  he  has  been  divested  into  the  form  of  a  debt  apparent  of  record, 
for  the  satisfaction  of  which  be  may  at  any  time  have  execution  from  the 
court. 

"But  where  nothing  more  is  done  than  to  take  a  judgment  without  secu- 
rity there  are  considerations  which  have  led  in  many  courts  to  a  modification 
of  the  rule  in  favor  of  the  owner.  Sometimes  when  he  brings  his  suit  in 
trover  he  is  unable  to  find  the  property,  and  very  often  his  judgment  for 
the  value  of  it  cannot  be  made  available.  In  taking  judgment  he  merely 
puts  in  form  and  settles  by  adjudication  a  claim  for  the  value  of  the  prop- 
erty, to  which  he  was  entitled  from  the  beginning  if  he  chose  to  enforce  it. 
He  does  not  otherwise  disturb  the  defendant  or  his  property,  and,  while  it 
would  doubtless  be  more  logical  to  say  that  be  is  concluded  by  his  election 
as  soon  as  he  has  recovered  judgment,  it  is  perhaps  a  practical  rule  which 
will  more  generally  work  out  justice  to  hold  that  if  he  does  nothing  more 
to  collect  the  money,  and  if  he  proceeds  within  a  reasonable  time,  he  may 
still  take  the  property  as  his  own.  But  if,  having  fixed  the  liability  of  the 
defendant  for  a  debt  by  taking  judgment,  he  says  by  his  conduct  that  he 
intends  to  collect  the  debt,  and  does  that  which  affects  the  interests  of  the 
defendant  in  that  particular,  he  should  be  deemed  to  have  made  his  election 
conclusive. 

•'  The  cases  which  say  that  the  rights  of  the  parties  in  regard  to  the  title 
are  fixed,  not  by  taking  judgment,  but  by  obtaining  satisfaction,  cannot 
mean  that  one  may  take  judgment  for  the  full  value  of  the  property,  and 
collect  one-half  or  two-thirds  of  the  amount,  and  may  afterward  take  and 
hold  the  property  itself  under  his  original  title.  Many  of  these  cases  were 
In  jurisdictions  where  attachment  on  mesne  process  is  not  permitted,  and 
where  there  is  no  security  for  a  judgment  when  it  is  rendered.  So  far  as  I 
am  aware,  there  is  no  case  in  which  is  considered  the  effect  of  taking  judg-^ 
ment  in  a  suit  where  there  was  an  attachment  which  secured  the  collection. 
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of  the  judgment,  or  the  effect  of  a  p-irtial  satisfaction,  or  of  a  proceeding 
after  judgment  to  enforce  it  by  a  levy  on  the  property.  It  seems  to  m« 
there  is  good  ground  for  holding  that,  when  one  undertakes  to  collect  th« 
yalue  of  his  property  by  making  an  attachment  to  secure  the  judgment 
which  he  may  obtain,  and  then  prosecutes  his  claim  to  judgment,  he  has 
done  that  which  affects  the  rights  of  the  other  party  far  more  than  the 
mere  recovery  of  a  judgment  on  an  unsecured  claim.  But  however  that 
may  be,  when,  after  judgment,  the  plaintiff  proceeds  to  obtain  satisfaction 
by  a  levy  on  the  defendant's  property,  and  much  more  when  he  levies  od 
the  property  for  the  value  of  which  he  obtained  judgment,  and  advertises  it 
for  sale  as  the  property  of  the  defendant,  he  should  be  held  to  have  fixed 
his  rights  and  the  rights  of  the  other  party  in  regard  to  the  title  beyon<} 
his  power  to  change  them.  By  taking  the  defendant's  property  to  satisfy 
the  execution  be  subjects  him  to  the  legal  costs  and  expenses  attendsuit 
upon  the  levy,  and  deprives  him  of  what  otherwise  he  would  have.  Evea 
if  be  afterwards  returns  the  property  he  puts  upon  him  the  risk  of  loss  or 
depreciation  in  value  while  it  is  held.  If  the  property  had  not  been  taken 
on  execution  the  defendant  might  have  negotiated  to  obtain  the  means  of 
satisfying  the  execution  by  disposing  of  the  property,  or  he  might  hav9 
attempted  to  satisfy  it  in  some  other  way.  He  may  have  relaxed  his 
efforts,  relying  on  the  levy,  and  if  the  plaintiff  is  permitted  to  abandon  tha 
levy  and  proceed  in  another  way  he  may  ultimately  suffer  loss  on  account 
of  what  the  plaintiff  did.  This  is  equally  true  whether  the  property  is  that 
for  which  the  plaintiff  recovered  his  judgment  or  not,  and  if  it  is  the  same 
the  plaintiff's  act  is  a  distinct  and  positive  assertion  that  the  property  is 
the  defendant's  by  reason  of  his  judgment,  and  of  his  purpose  to  collect  the 
judgment,  and  to  appl}'  the  proceeds  of  the  property  in  the  satisfaction  of 
it.  Unless  the  rule  stated  at  the  beginning  of  this  opinion  is  to  be  abro- 
gated altogether  it  must  be  held  that  when  a  plaintiff  has  elected  to  take 
judgment  for  the  full  value  of  property  converted,  and  has  then  levied  the 
execution  upon  property  of  the  defendant  which  is  subject  to  be  taken  on 
execution  — especially  if  it  is  the  property  converted — he  is  thereby  pre- 
eladed  from  reversing  bis  election,  and  taking  the  converted  property  under 
his  original  title. 

"The  case  of  Ex  parte  Drake,  6  Ch.  Div.  866,  cited  in  the  <]i)inion  of  the 
majority  of  the  court,  was  an  action  of  detinue,  where,  by  the  terms  of  the 
jndgment,  the  plaintiff  was  to  have  either  the  property  or  the  ascertained 
value  of  it. 

"  If  the  plaintiff  cannot  abandon  her  jndgment  and  levy,  and  reclaim  the 
horse  as  against  Bryden,  she  cannot  as  against  this  defendant,  who  is  in 
privity  with  Bryden  through  Davenport,  who  is  a  bona  fidt  purchaser  from 
Bryden.  So  far  as  the  pending  proceedings  in  Connecticut  under  the  levy 
and  the  subsequent  replevin  suit  there  affect  the  title,  they  are  binding  on 
the  plaintiff  here,  for  the  ofBcer  was  acting  in  enforcement  of  her  right*  by 
her  direction,  and  she  is  therefore  in  privity  with  hiob  Ui<  relation  to  ber 
li  very  different  from  t^at  of  a  mere  bailee." 

The  chief  jastice  concurred  in  this  opinion. 

Of  the  Vestinv  of  Title  by  a  Jndginent  for  tha  Valna  of  Personal 

Property  in  Actions  of  Trespass  or  of  Trover. 

The  opinion  of  the  court  in  the  principal  case  and  the  vigorous  dissenting 

opinions  on  the  part  of  the  minority  of    the  judges  warrant  the  conclusion 

that  the  judicial  dissension  at  an  early  day  existing  among  the  courU  respeai- 
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inj;  the  effect  of  the  entry  of  a  judgment  in  an  action  of  trespass  or  trover 
for  the  full  valae  of  the  propertj'  alleged  to  be  converted  or  otherwise  inter- 
fered with,  has  not  yet  terminated,  and  there  ia  still  a  reluctance  in  aban- 
doning the  doctrine  that  such  judgment,  though  wholly  unsatisfied,  results 
in  the  transmission  of  the  title  of  the  property  to  the  wrongdoer.  The  early 
cases  in  England  tending  to  give  this  eflfect  to  a  judgment  were,  as  is  sliowa 
in  the  opinions  in  the  principal  case,  overruled  by  Brinsmead  v.  HarrUon, 
L.  R.  6  Com.  P.  589.  While,  of  course,  it  is  not  possible  for  any  one  court  in 
the  United  States  to  overrule  the  opinions  previously  announced  in  all  the 
other  courts,  the  opinion  of  the  supreme  court  of  the  United  States  in  the 
case  of  Lovejoy  t.  Murray,  3  Wall.  1,  did  much  towards  impairing  the  force 
of  pre-existing  decisions  in  the  United  States  not  in  harmony  therewith, 
and  in  establishing  the  doctrine  that  a  judgment  in  trover  or  trespass  does 
not  without  satisfaction  transfer  the  title  of  personal  property  for  the  con- 
verting or  injuring  of  which  a  judgment  has  been  rendered. 

In  section  237  of  Freeman  on  Judgments  we  endeavored  to  state  the 
existing  condition  of  the  authorities  upon  this  subject,  and,  after  reflection 
and  further  consideration,  have  no  disposition  to  modify  the  statement  there 
made,  and  hence  here  quote  it  in  full.  "  Where,  instead  of  suing  for  the 
mere  damages  occasioned  by  an  act  of  trespass  or  conversion,  the  plainliflf 
recovers  judgment  for  the  value  of  the  property  injured  or  converted,  it 
has  frequently  been  held  that  the  recovery  vests  the  title  to  the  property  in 
the  defendant,  and  that  as  it  would  be  unjust  for  the  defendant  to  acquire 
title  to  the  property  taken  or  injured,  while  others  might  be  made  liable  to 
pay  the  entire  value  thereof  in  a  subsequent  action,  the  plaintiff  could  not 
be  allowed  to  proceed  against  any  other  person  concerned  in  the  trespass  or 
conversion,  and  not  included  in  the  first  action:  Acheson  v.  Miller,  2  Oiiio  St. 
«).3;  59  Am.  Dec.  663;  Campbell  v.  Phelps,  1  Pick.  62;  11  Am.  Dec.  139; 
Brown  r.  WootOTi,  Yel.  67;  Adams  v.  Broughton,  2  Strange,  1078;  Floyd  v. 
Brovme,  I  Rawle,  121;  18  Am.  Dec.  602;  Woolley  v.  Carter,  7  N.  J.  L.  85; 
11  Am.  Dec.  520;  White  v.  Philbrick,  5  Greenl.  147;  17  Am.  Dec.  214« 
Emery  y.  Nelson,  9  Serg.  &  R.  12;  Buckland  v.  Johnson,  15  Com.  B.  145;  23 
L.  J.  Com.  P.  204.  This  last  case  has  been  overruled  by  Brinsmead  v  Har- 
r'uon,  L.  R.  6  Com.  P.  588.  If,  indeed,  the  mere  rendition  of  a  judgment 
transferred  the  title  of  property  in  such  cases  to  defendant,  the  plaintiff's 
cause  of  action  would  of  course  cease  to  be  held  by  him,  and  his  claim  to 
further  proceedings  based  upon  it  could  not  be  supported.  But  the  Ameri- 
can courts  have  not  generally  attributed  this  effect  to  judg-nents.  The 
transfer  of  title,  in  their  opinion,  does  not  take  place  until  the  judgment  is 
completely  satisfied,  and  the  value  of  the  property  as  ascertained  by  the 
court  has  been  paid  to  the  plaintiff.  Until  such  judgment,  therefore,  there 
is  no  obstacle  to  prevent  him  from  seeking  redress  ia  the  courts  against  any 
one  originally  liable:  Osterhout  v.  Roberts,  8  Cow.  43;  Spivey  v.  Morrvi,  18 
Ala.  254;  52  Am.  Dec.  224;  Smith  v.  Alexander,  4  Snced,  482;  Sanderson  v. 
Caldwe.ll,  2  Aiken,  203;  Jones  v.  McNeil,  2  Bail  466;  Morgan  v  Chester,  4 
Conn.  387;  Matt/tews  v.  Menedger,  2  McLean,  145;  Hyde  v.  Noble,  13  N.  H. 
501;  McGeev.Overby,  12  Ark.  164;  Sharpy.  Gray,  5  B.  Mon.  4;  Hepburn 
V.  Sewell,  6  Har.  &  J.  212;  9  Am.  Dec.  512;  Lovejoy  v.  Murray,  3  Wall.  1; 
EllioU  V.  Hayden,  104  Mass.  180;  SmUh  v.  Smith,  50  N.  11.  219;  McReady 
V.  Rogers,  1  Neb.  124;  93  Am.  Dec.  333;  St.  Louis  etc.  Ry.  Co.  v.  McKintey, 
78  Tex.  298;  22  Am.  St.  Rep.  54;  Vanttxemv.  Burr,  151  Mass.  386;  21  Am. 
St.  Rep.  458;  Atwaier  v.  Tupper,  45  Conn.  144;  29  Am.  Eep.  674;  note  to 
-  WooUt-y  V.  Carter^  11  Am.  Dec.  524. 
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When  the  judgment  has  been  paid,  the  title  to  the  property  is,  for  most 
pxirposes,  vested  in  the  defendant  by  relation  at  the  date  of  the  conversion. 
When  the  plaintiff  has  succeeded  in  compelling  this  involuntary  purchase 
and  payment  the  title  thereby  acquired  by  the  defendant  relates  back  to 
the  date  of  the  conversion,  because  that  is  the  period  at  which  the  plaintiff 
has  chosen  to  treat  the  property  as  purchased  from  him  by  the  defendant: 
Hepburn  v.  Setoell,  5  Har.  &  J.  211;  9  Am.  Dec.  512.  Therefore,  if,  after 
recovering  judgment  for  the  conversion  of  certain  chattels,  the  plaintiff 
retakes  the  same  chattels  into  his  possession,  and  subsequently  to  such 
retaking  he  enforces  the  collection  of  the  judgment,  such  collection  vests 
the  property  in  the  defendant  as  of  the  date  of  the  original  conversion,  and 
entitles  him  to  recover  against  the  plaintiff  for  the  retaking:  Smiihv.  Smith, 
61  N.  H.  571;  50  N.  H.  219.  But  the  relation  of  title  back  to  the  period  of 
the  conversion  will  not  be  permitted  to  take  effect  to  the  prejudice  of  third 
persons  so  as  to  make  them  liable  as  trespassers:  Bacon  ▼.  Kimmel,  14  Mich. 
201. 
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[161  MASSACHmBTTS,  487.] 

Pabtt  Walls,  Usk  of.  What   is,  and  Who  Answerablb  foe.— If  a 

contract  provides  that  if  any  portion  of  a  party  wall  shall  be  extended 
and  rebuilt,  and  shall  be  used  by  either  of  the  contracting  parties,  or 
his  assigns  or  heirs,  he  or  they  shall  pay  the  party  who  constructed 
the  same,  or  his  heirs  or  assigns,  one-half  the  actual  cost  of  the  portion 
so  used  by  him,  the  use  of  the  wall  means  making  use  of  it  in  the 
progress  of  constructing  the  house  on  the  adjoining  land,  and  the 
builder  of  such  house  is  the  person  who  uses  the  wall  and  becomes 
liable  for  one-half  of  the  cost  thereof,  and  one  who  purchases  from  him 
after  bis  house  is  constructed,  and  thereafter  maintains  such  house, 
does  not  thereby  become  chargeable  under  the  contract  for  using  the 
wall.  A  mortgagee  cannot  be  held  liable  under  the  contract,  though 
bis  mortgage  was  executed  before  the  use  of  the  wall  was  made,  and  he 
afterwards  foreclosed  the  mortgage  and  thereby  became  the  owner  of 
the  property. 

F.  Rackemann  and  F.  V.  Balch,  for  the  plaintiff. 

F.  W.  Kiitredge,  for  the  defendant. 

***  Allen,  J.  The  clause  of  the  agreement  upon  which 
the  plaintifFs  claim  rests  is  as  follows:  "When  any  portion 
of  any  wall  so  built,  extended,  or  rebuilt  shall  be  used  by  the 
party,  or  by  the  heirs  or  assigns  of  the  party,  by  whom  the  por- 
tion of  the  wall  so  used  was  not  constructed,  he  or  they  shall 
pay  to  the  party  who  constructed  the  same,  or  to  his  heirs  or 
assigns.owners  **•  of  the  said  premises,  one-half  of  the  actual 
cost  of  the  portion  of  the  wall  (including  the  piling  and  the 
foundation  thereof)  bo  used  by  him  or  them." 
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Using  the  wall  means  making  use  of  it  in  the  process  of 
constructing  the  house  on  the  adjoining  lot,  arid  the  builder 
of  such  house  is  the  person  who  uses  the  wall.  Under  such 
an  agreement  the  liability  to  pay  for  one-half  of  the  cost  of 
the  wall  does  not  extend  to  a  grantee  of  the  builder. 

The  plaintiff,  however,  contends  that  a  mortgagee  of  land 
which  is  subject  to  a  party  wall  agreement  is  liable  as  as- 
signee of  the  covenants  for  a  use  of  the  wall  made  by  the- 
mortgagor.  No  case  has  been  cited  which  thus  holds,  and 
we  see  no  good  reason  for  establishing  such  a  doctrine.  A 
mortgagee  before  foreclosure  has  no  estate  which  can  descend 
to  his  heirs,  but  by  foreclosure  the  lien  is  converted  into  an 
estate,  and  the  mortgage  is  changed  from  personal  to  real  prop- 
erty: Pub.  Stats.,  0.  133,  sec.  6;  Fay  v.  Cheney,  14  Pick.  399; 
Steel  V.  Steely  4  Allen,  417;  HasMns  v.  Hawkes,  108  Mass. 
379.  As  to  everybody  but  the  mortgagee,  the  mortgagor  is  the 
owner  until  foreclosure.  Until  then,  or  at  least  until  entry 
for  breach  of  condition,  the  adjoining  owner  has  no  concern 
with  the  mortgagee.  It  is  the  mortgagor  alone  who  is  using 
the  party  wall  by  building  a  house  upon  his  lot. 

By  the  agreed  statement  of  facts  it  appears  that  no  work 
was  done  upon  the  wall  while  the  defendant  was  owner  of 
the  adjoining  lot.  The  first  stage  of  the  work  was  done  while 
Bassett  was  in  possession  as  mortgagor,  and  the  work  was 
stopped  owing  to  his  insolvency.  It  does  not  appear  that  the 
defendant  had  any  thing  to  do  with  the  mortgagor's  insolvency 
or  with  the  stopping  of  the  work.  No  entry  was  made  fof 
breach  of  condition.  It  is  stated  that  while  things  were  in 
this  condition  Bassett  released  all  his  rights  in  the  premises 
to  the  defendant.  It  would  seem  that  such  release  could 
have  conveyed  nothing,  as  the  title  was  then  in  his  assignee 
in  insolvency.  But  assuming  that  the  defendant  tiien  be- 
came owner  of  the  equity,  no  work  was  done  while  he  remained 
the  owner.  Soon  afterwards  he  again  conveyed  the  premise* 
to  Bassett,  taking  back  a  mortgage,  and  thus  Bassett  again 
became  mortgagor,  and  the  defendant  mortgagee.  After  thia 
had  been  done  work  on  the  building  was  renewed  and  com- 
pleted. Nearly  a  year  after  its  completion  the  defendant'* 
mortgage  was  foreclosed. 

A90  TijQ  defendant's  liability  is  no  greater  than  if,  at  the 
time  of  the  foreclosure,  he  had  purchased  the  equity  of  re- 
demption and  taken  a  deed  from  the  mortgagor.  Under  the 
agreement  the  heirs  or  assigns  of  the  original  party  to  the 
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contract  are  not  liable  to  the  plaintiff  unless  they  have  used 
the  wall.  The  wall  was  used  by  Bassett  alone.  The  con- 
tinuance of  the  building  after  its  erection  is  not  a  use  of  the 
wall  within  the  meaning  of  the  contract.  The  defendant's 
present  ownership  of  the  building  is  not  a  use  of  the  party 
wall  by  him  which  makes  him  liable  under  the  contract. 

The  plaintiff  further  argues  that  the  conveyance  to  Bassett 
was  a  sham,  and  that  the  defendant  was  virtually  the  owner 
all  the  time.  But  the  case  comes  before  us  on  an  agreed 
statement  of  facts.  No  such  fact  is  agreed,  and  we  cannot 
draw  that  inference. 

Judgment  for  the  defendant  aflBrmed. 

Party  Walls. — Propik  Usb  or:  Set  the  note  to  Everett  v.  Edxeardi,  14 
Am.  St  Rep.  469,  and  the  extended  note  to  Bloch  t.  Itham^  92  Am.  Dee.  289. 
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[161  MASSACHTJBETra,  496.] 

<Jttabantt,  What  n. — If  one  addresses  a  letter  to  another,  saying,  "  If 
Harry  needs  more  money  let  him  have  it,  or  assist  him  to  get  it,  and 
I  will  see  that  it  is  paid,"  and  the  person  to  whom  the  letter  is 
written  acts  upon  it  he  is  entitled  to  rely  apon  the  writer  only  as  a 
guarantor. 

Ouarantt. — An  Oftkr  or  Guaranty  Nebd  kot  be  Acckptkd  in  Words, 
OB  a  promise  to  do  any  thing  before  acting  upon  it.  It  is  not  neces* 
■ary  ordinarily  to  notify  the  offerer  of  the  acceptance  of  the  offer.  The 
doing  of  the  act  is  a  sofficient  acceptance,  and  the  promisor  knows  that 
he  is  bound  when  he  sees  that  action  has  been  taken  on  the  faith  of 
his  offer. 

OrARAWTY.— NonCB  OT  THE  ACCEPTANCE  OF  AN   OfYEK  OT  G0ABAKTY  mUst 

be  given  within  a  reasonable  time  after  such  acceptance,  if  it  is  of  snob 
a  kind  that  knowledge  of  it  will  not  quickly  come  to  the  promisor. 

OtiABANTY,  Contract  of,  When  Complktk.— If  an  offer  to  guaranty  is 
made  in  consideration  of  an  act  to  be  done  it  becomes  binding  on  the 
doing  of  the  act,  so  far  that  the  promisor  cannot  withdraw  from  his 
obligation,  if  within  a  reasonable  time  after  the  acceptance  he  is  noti« 
fied  thereof. 

Ooaranty— Notice  of  AccErrANGE  Given  by  Mail  and  not  Reobitbd. — 
He  who  makes  an  offer  of  guaranty  couHunts  that  notice  of  it«  accept- 
ance may  be  given  in  any  reasonable  way.  If  i)e  and  the  party  to 
whom  the  offer  is  made  are  so  situate  that  communication  by  mail  is 
naturally  to  be  expected,  then  the  deposit  of  a  letter  in  the  mail  is 
all  that  is  necessary,  and  the  miscarriage  of  the  letter  and  its  conse- 
qaent  nondelivery  do  not  make  the  notice  iueffeotire  to  charge  the 
fnarantor. 
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GuiBANTT— NoncB  OF  Detault. — One  wlio  becomes  a  surety  on  a  note,  re- 
lying on  the  guaranty  of  a  third  person  that  he  shall  not  suffer  thereby^ 
is  not  under  obligiition  to  attempt  to  collect  the  money  from  the 
maker  of  the  note,  nor  to  promptly  notify  the  guarantor  of  the  maker'* 
default,  at  least  in  tb9  absence  of  evidence  that  the  defendant  wa» 
injured  by  the  delay. 

A  Gdarantor  is  Discharoid  by  an  Extension  of  the  Time  for  payment 
of  the  debt,  whose  payment  he  gnarantees,  unless  he  subsequently  rati' 
fies  the  extension. 

Action  upon  a  guaranty.  The  plaintiff,  a  resident  of 
Illinois,  and  connected  in  business  with  the  defendant'* 
brother  Harry,  received,  in  1886,  from  the  defendant  a  letter 
containing  the  oflFer  of  guaranty  stated  in  the  opinion  of  the 
court.  In  January  of  the  following  year  plaintiff  relying,  as 
he  alleged,  on  the  offer  of  guaranty,  became  a  surety  of 
Harry  on  a  note  in  favor  of  one  Stark,  payable  in  one  year,, 
and  soon  afterwards  wrote  the  defendant  a  letter  stating 
what  he  had  done,  and  deposited  it  in  the  United  State* 
mail,  properly  addressed  to  the  defendant  at  his  home  in 
Nova  Scotia,  and  with  the  postage  thereon  prepaid.  When 
the  note  fell  due  the  time  of  payment  was  extended  one 
year,  but  whether  plaintiff  assented  to  this  postponement  was 
disputed.  In  August,  1889,  plaintiff  asked  defendant  to  take 
up  the  note,  but  the  defendant  answered,  "Try  to  get  Harry 
to  pay  it.  If  he  don't,  I  will.  It  shall  cost  you  nothing.'* 
The  plaintiff  paid  the  note  on  the  first  day  of  October,  1891. 
The  defendant  testified  that  he  had  no  knowledge  of  the 
payment  of  the  note  by  plaintiff  until  December  1,  1891. 
At  the  trial  a  number  of  instructions  in  favor  of  the  defend- 
ant were  asked  for,  of  which  the  eighth  was  that  *'  the  ex- 
tension of  time  for  the  payment  of  the  note  given  at  its 
maturity,  without  knowledge  or  consent  of  the  defendant,, 
discharged  him  from  his  contract,  unless  subsequently,  witiv 
full  knowledge  of  the  facts,  he  consented  and  ratified  the 
same."  The  defendant's  request  for  instructions  was  re- 
fused, and  the  judge  ruled,  as  a  matter  of  law  upon  the  find- 
ings, that  the  plaintiff  was  entitled  to  recover. 

F.  0.  Cook,  for  the  defendant. 

R.  W,  Light,  for  the  plaintiff. 

*•*  Knowlton,  J.  The  first  question  in  this  case  ift 
"whether  the  contract  proved  by  the  plaintiff  is  an  original 
and  independent  *•*  contract  of  a  guaranty.  The  judge 
found  that  the  plaintiff  signed  the  note  relying  upon  the  let- 
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ter,  "and  looked  to  the  defendant  solely  for  reimbursement 
if  called  upon  to  pay  the  note."  The  promise  contained  in 
the  letter  was  in  these  words:  "  If  Harry  needs  more  money 
let  him  have  it,  or  assist  him  to  get  it,  and  I  will  see  that  it 
is  paid."  On  a  reasonable  interpretation  of  this  promise 
the  plaintiff  was  authorized  to  adopt  the  first  alternative, 
and  to  let  Harry  have  the  money  in  such  a  way  tliat  a  lia- 
bility of  Harry  to  him  would  be  created,  and  to  look  to  the 
defendant  for  payment  if  Harry  failed  to  pay  the  debt  at 
maturity;  or  he  might  adopt  the  second  alternative  and 
assist  him  to  get  money  from  some  one  else  in  such  a  way 
as  to  create  a  debt  from  Harry  to  the  person  furnishing  the 
money,  and,  if  Harry  failed  to  pay,  might  look  to  the  defend- 
ant to  relieve  him  from  the  liability.  The  words  fjiirly  im- 
ply that  Harry  was  to  be  primarily  liable  for  the  debt,  either 
to  the  plaintiff  or  to  such  other  person  as  should  furnish  the 
money,  and  that  the  defendant  was  to  guarantee  the  pay- 
ment of  it.  We  are  therefore  of  opinion  that,  if  the  plain- 
tiff relied  solely  upon  the  defendant,  he  was  authorized  by 
the  letter  to  rely  upon  him  only  as  a  guarantor. 

The  defendant  requested  many  rulings  in  regard  to  the 
law  applicable  to  contracts  of  guaranty,  most  of  which  it  be- 
comes necessary  to  consider.  The  language  relied  on  was  an 
oflFer  to  guarantee,  which  the  plaintiff  might  or  might  not 
accept.  Without  acceptance  of  it  there  was  no  contract,  be- 
cause the  offer  was  conditional,  and  there  was  no  consideration 
for  the  promise.  But  this  was  not  a  proposition  which  was 
to  become  a  contract  only  upon  the  giving  of  a  promise  for  the 
promise,  and  it  was  not  necessary  that  the  plaintiff  should 
accept  it  in  words,  or  promise  to  do  any  thing  before  acting 
upon  it.  It  was  an  offer  which  was  to  become  effective  as  a 
contract  upon  the  doing  of  the  act  referred  to.  It  was  an 
offer  to  be  bound  in  consideration  of  an  act  to  be  done,  and 
in  such  a  case  the  doing  of  the  act  constitutes  the  acceptance 
of  the  offer,  and  furnishes  the  consideration.  Ordinarily, 
there  is  no  occasion  to  notify  the  offerer  of  the  acceptance  of 
Buch  an  offer,  for  the  doing  of  the  act  is  a  sufficient  accept- 
ance, and  the  promisor  knows  that  he  is  bound  when  he  sees 
that  action  has  been  taken  on  the  *"•  faith  of  his  offer.  But 
if  the  act  is  of  such  a  kind  that  knowledge  of  it  will  not 
quickly  come  to  the  promisor  the  promisee  is  bound  to  give 
him  notice  of  his  acceptance  within  a  reasonable  time  alter 
doing  that  which  constitutes  the  acceptance.     In  such  a  case 
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it  is  implied  in  the  offer  that,  to  complete  the  contract,  notice 
shall  be  given  with  due  diligence,  so  that  the  promisor  may 
know  that  a  contract  has  been  made.  But  where  the  prom- 
ise is  in  consideration  of  an  act  to  be  done  it  becomes  bind- 
ing upon  the  doing  of  the  act  so  far  that  the  promisee  cannot 
be  affected  by  a  subsequent  withdrawal  of  it,  if  within  a  rea- 
sonable time  afterward  he  notifies  the  promisor.  In  accord- 
ance with  tliese  principles  it  has  been  held  in  cases  like  the 
present,  where  the  guarantor  would  not  know  of  liimself,  from 
the  nature  of  the  transaction,  whether  the  offer  has  been 
accepted  or  not,  that  he  is  not  bound  without  notice  of  the 
acceptance,  seasonably  given  after  the  performance  which 
constitutes  the  consideration:  Bahcock  v.  Bryant,  12  Pick.  133; 
Whiting  v.  Stacy,  15  Gray,  270j  Schlessinger  v.  Dickinson,  5 
Allen,  47. 

In  the  present  case  the  plaintiff  seasonably  mailed  a  let- 
ter to  the  defendant,  informing  him  of  what  he  had  done  in 
compliance  with  the  defendant's  request,  but  the  defendant 
testified  that  he  never  received  it,  and  there  is  no  finding 
that  it  ever  reached  him.  The  judge  ruled,  as  matter  of  law, 
that  upon  the  facts  found  the  plaintiff  was  entitled  to  recover, 
and  the  question  is  thus  presented  whether  the  defendant 
was  bound  by  the  acceptance  when  the  letter  was  properly 
mailed,  although  he  never  received  it. 

When  an  offer  of  guaranty  of  this  kind  is  made,  the  impli- 
cation is  that  notice  of  the  act  which  constitutes  an  accept- 
ance of  it  shall  be  given  in  a  reasonable  way.  What  kind  of 
a  notice  is  required  depends  upon  the  nature  of  the  transac- 
tion, the  situation  of  the  parties,  and  the  inferences  fairly  to 
be  drawn  from  their  previous  dealings,  if  any,  in  regard  to  the 
matter.  If  they  are  so  situated  that  communication  by  let- 
ter is  naturally  to  be  expected,  then  the  deposit  of  a  letter  in 
the  mail  is  all  that  is  necessary.  If  that  is  done  which  is 
fairly  to  be  contemplated  from  their  relations  to  the  subject 
matter,  and  from  their  course  of  dealing,  the  rights  of  the 
parties  are  fixed,  and  a  failure  *'*''  actually  to  receive  the 
notice  will  not  affect  the  obligation  of  the  guarantor. 

The  plaintiff  in  the  case  now  before  us  resided  in  Illinois, 
and  the  defendant  in  Nova  Scotia.  The  offer  was  made  by 
letter,  and  the  defendant  must  have  contemplated  that  infor- 
mation in  regard  to  the  plaintiff's  acceptance  or  rejection  of 
it  would  be  by  letter.     It  would  be  a  harsh  rule  which  would 
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subject  the  plaintiff  to  the  risk  of  the  defendant's  failure  to 
receive  the  letter  giving  notice  of  his  action  on  the  faith  of 
the  offer.  We  are  of  opinion  that  the  plaintiff,  after  assisting 
Harry  to  get  the  money,  did  all  that  he  was  required  to  do 
when  he  seasonably  sent  the  defendant  the  letter  by  mail 
informing  him  of  what  had  been  done. 

How  far  such  considerations  are  applicable  to  the  case  of 
an  ordinary  contract  made  by  letter,  about  which  some  of 
the  early  decisions  are  conflicting,  we  need  not  now  con- 
sider. 

The  plaintiff  was  not  called  upon  under  his  contract  to 
attempt  to  collect  the  money  from  the  maker  of  the  note,  and 
it  is  no  defense  that  he  did  not  promptly  notify  the  defend- 
ant of  the  maker's  default,  at  least  in  the  absence  of  evidence 
that  the  defendant  was  injured  by  the  delay.  This  rule  in 
cases  like  the  present  was  established  in  Massachusetts  in 
Vinal  V.  Richardson,  13  Allen,  521,  after  much  consideration, 
and  it  is  well  founded  iu  principle  and  strongly  supported 
by  authority. 

We  find  one  error  in  the  rulings  which  requires  us  to  grant 
a  new  trial.  It  appears  from  the  bill  of  exceptions  that  when 
the  note  became  due  the  time  for  the  payment  of  it  was  ex- 
tended without  the  consent  of  the  defendant.  The  defendant 
is  thereby  discharged  from  his  liability,  unless  he  subse- 
quently assented  to  the  extension  and  ratified  it:  Chace  v. 
Brooks,  5  Cush.  43;  Carkin  v.  Savory,  14  Gray,  528.  The 
court  should  therefore  have  ruled  substantially  in  accordance 
witl)  the  defendant's  eighth  request,  instead  of  finding  for  the 
plaintiff,  as  matter  of  law,  on  the  facts  reported.  Whether 
the  judge  would  liave  found  a  ratification  on  the  evidence,  if 
he  had  considered  it,  we  have  no  means  of  knowing. 

Exceptions  sustained. 

GniRAHTT— NiCESSITT  FOR  NoTICK  OF  AOCBPTANCK. — In  caso  of  n  Writ- 
ten guaranty  for  a  debt  yet  to  be  created  and  uncertain  in  amount,  the 
guarantor  must  be  given  notice  within  a  reasonable  time  that  the  guamiity 
is  accepted,  and  that  credit  has  been  given  upon  the  faith  of  it:  Taussig  r, 
Reid,  145  111.  488;  36  Am.  St.  Rep.  504,  and  note.  An  undertaking  of 
guaranty  is  primarily  an  offer,  and  does  not  become  a  binding  obligation 
antil  it  is  accepted  and  notice  of  the  acceptance  given  to  the  guarantor: 
SaitU  r.  Wheeler  etc.  M/,j.  Co.,  95  Ala.  3(32;  36  Am.  St.  Rep.  210,  and  note. 
See,  also,  the  extended  notes  to  T/umpton  r.  Otover,  39  Am.  Kep.  221,  and 
OMt  T.  Cannon,  1 1  Am.  Deo.  703;  Union  Dank  v.  Cotter,  53  Am.  Dec.  289, 
and  the  notes  to  Kincheloe  ▼.  Hoimen,  46  Am.  Dec.  47;  fieebt  r.  Dudley,  59 
Am.  Deo.  845,  and  Menard  v.  Scudder,  56  Am.  Dec.  619. 
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Guaranty — Nkckssity  fob  Notice  of  Default. — In  case  of  a  collateral 
guaranty  of  a  debt  to  be  created,  of  an  amount  uncertain  and  unaseertain< 
able  at  the  time,  the  guarantor  is  not  liable  without  notice  of  the  principal's 
default:  Milroy  v.  Quinii,  69  Ind.  406;  35  Am.  Rep.  227;  Walker  v.  Forbes, 
25  Ala.  139;  60  Am.  Dec.  498,  and  note;  Taussig  v.  Jieid,  145  111.  488;  36 
Am.  St.  Rep.  504,  and  note. 


HoLST  V.  Stewart. 

[161  Massachusetts,  516.] 

Vbkdob  awd  Purchaser. — A  Misrepresentation  as  to  the  Frequency 
OF  THE  Times  of  Departure  and  Arrival  of  Trains  at  a  railway 
station  in  the  vicinity  of  Boston,  near  a  dwelling-house,  tends  greatly 
to  affect  the  value  of  the  property,  and  may  therefore  be  fraudulent. 

Vendor  and  Purchaser— Misrepresentation — Diligence,— One  bargain- 
ing with  another  must  use  reasonable  diligence  to  discover  for  himself 
facts  obvious  to  an  ordinary  observer,  of  which  the  means  of  knowledge 
are  equally  available  to  both  parties.  Failing  to  do  this,  he  cannot 
maintain  an  action  of  deceit  for  the  misrepresentation  of  them.  In 
the  application  of  this  rule  the  circumstances  of  each  case  should  be 
considered  to  determine  whether  the  plaintiff  has  been  guilty  of  such 
inexcusable  neglect  as  to  preclude  him  under  the  general  rule  of  public 
policy  from  having  a  remedy  against  one  who  has  fraudulently  abused 
his  confidence. 

Misrepresentations,  When  Actionable. — A  misrepresentation  to  an  in- 
tending purchaser  of  real  property  as  to  the  time  when  trains  arrive 
and  depart  from  a  station  near  by,  falsely  and  fraudulently  made  by  a 
broker  employed  by  him  and  believed  to  be  true,  whereby  a  purchase 
of  such  property  was  induced,  is  actionable,  though  the  plaintiflf  might 
have  acquired  from  other  persons  the  knowledge  which  he  sought,  and 
the  means  of  knowledge  were  equally  open  to  himself  and  to  his 
broker. 

Misrepresentation,  Carelessness  in  Acting  upon.— One  who  employs 
brokers  to  effect  an  exchange  of  his  property,  and  who,  on  visiting 
property  for  which  it  was  proposed  to  effect  an  exchange,  asks  the  time 
when  the  trains  arrive  and  depart  from  an  adjacent  railway  station, 
and  is  then  assured  by  such  broker,  who  falsely  purports  to  read  from 
a  time-table,  that  such  departures  and  arrivals  are  at  certain  times, 
cannot  as  a  matter  of  law  be  held  to  have  been  so  reckless  in  trusting 
the  broker  as  to  be  precluded  from  recovering  for  the  fraud  practiced 
upon  him  in  regard  to  the  trains. 

Plbadinq. — A  count  for  money  had  and  received  with  a  bill  of  particulars 
claiming  two  hundred  dollars  for  cash  paid  by  mistake  and  under  mis- 
apprehension of  the  iaxiia  at  the  time  of  a  conveyance  to  plaintiff  by 
Sarah  C.  Saunders  is,  in  the  absence  of  a  motion  for  further  particulars, 
sufiScient. 

Pbactice — New  Trial,  Effect  of  Order  for. — If  there  is  a  ruling  at  a 
trial  that  plaintiff  cannot  recover  as  to  the  first  and  third  counts  of  his 
complaint,  and  a  verdict  in  his  favor  on  the  second  count,  and  a  bill  of 
exceptions  filed  by  the  defendant  is  sostained  in  the  appellate  court. 
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and  a  new  trial  granted,  the  defendant  is  not  entitled  to  an  order  in 
the  trial  coart  affirming  the  judgment  as  to  the  first  and  third  counts. 
There  ia  no  judgment.  The  order  for  the  new  trial  leaves  all  matters 
open,  and  the  plaintiff  may  move  for,  and  be  permitted  to  make,  ameud< 
meuts  to  bis  pleadings. 

Tort  for  false  and  fraudulent  representations  with  a  count 
in  contract.  Only  the  second  and  third  counts  were  relied 
on  at  the  trial.  The  second  count  of  the  declaration  as 
amended  alleged  that  the  plaintiff  purchased  a  tract  of  land 
from  Sarah  C.  Saunders,  and  conveyed  to  her  his  estate  at 
Everett,  and  paid  defendants,  who  were  acting  as  his  agents, 
three  hundred  and  fifty  dollars  in  ca^h  and  his  note  for 
thirty-seven  dollars;  that  defendants,  to  induce  the  purcliase 
of  the  land  of  Saunders  and  the  payment  of  the  money  and 
the  giving  of  the  note,  falsely  and  fraudulently  represented  to 
the  plaintiff  that  the  railroad  trains  took  aboard  passengers 
and  left  the  depot  nearest  the  land  in  question  for  Boston 
at  5:50  o'clock  in  the  morning  of  every  week  day  and  lots  of 
times  in  the  evening;  that  plaintiff,  believing  these  representa- 
tions to  be  true,  was  induced  to  purchase  the  lands  and  to 
convey  lands  of  his  in  exchange  therefor,  and  to  pay  the 
defendants  the  sum  hereinbefore  named;  that  the  representa- 
tions made  respecting  the  trains  were  false,  and  that  the 
plaintiff  was  prevented  from  going  to  and  from  his  work  in 
Boston  at  such  times  as  were  convenient  to  him,  and  as  he 
would  have  been  able  to  go  had  the  trains  arrived  and  de- 
parted at  the  times  stated  by  the  defendants.  The  third 
count  was  for  money  had  and  received  with  a  bill  of  par- 
ticulars claiming  two  hundred  dollars  for  cash  paid  "  by 
mistake  and  under  misapprehension  of  the  facts  at  the  time 
of  the  conveyance  to  me  by  Sarah  C.  Saunders  "  of  land  at 
North  Stoughton.  Defendant  demurred  to  the  declaration, 
and  claimed  that  the  representations  alleged  therein  were 
mere  matters  of  opinion  as  much  within  the  knowledge  of 
the  plaintiff  as  of  the  defendant,  and  therefore  were  not 
actionable,  and  that  the  bill  of  particulars  was  insufhcient. 
The  demurrer  was  overruled.  At  tlie  trial  evidence  was 
offered  in  support  of  the  second  count  tending  to  show  the 
employment  by  plaintiff  of  the  defendants  as  his  brokers  to 
effect  an  exchange  of  properties,  and  that  one  of  their  number 
to  induce  such  exchange  made  to  plaintiff  the  misrepresenta- 
tions alleged  in  the  complaint.  The  cause  was  submitted  to 
the  jury  on  the  second  count,  and  a  verdict  returned  for  the 
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plaintiff.  At  a  former  trial  of  the  cause  the  court  had  ruled 
that  the  first  and  third  counts  of  the  declaration  were  insuf- 
ficient. The  second  count  was  submitted  to  the  jury,  and  a 
verdict  returned  thereon  in  favor  of  the  plaintiff.  This 
verdict  was  subsequently  set  aside  by  the  appellate  court, 
and  a  new  trial  granted.  Thereafter,  in  the  trial  court,  the 
<iefendant8  moved  to  affirm  the  judgment  as  to  the  first  and 
third  counts,  but  the  motion  was  denied,  and  plaintiff  per- 
mitted to  amend  his  declaration. 

B.  C,  Moulton  &  F.  /,  Loring  and  E,  D.  Loving^  for  the  de- 
fendant Pratt. 

F.  A.  Perry,  for  the  plaintiff. 

***  Knowlton,  J.  This  case  comes  before  us  on  an  appeal 
from  an  order  of  the  superior  court  overruling  the  defendant 
Pratt's  demurrer  to  the  declaration,  on  a  bill  of  exceptions 
to  the  refusal  of  the  court  to  order  a  judgment  for  the  defend- 
ants upon  the  first  and  third  counts,  ou  the  dismissal  of  the 
plaintiff's  exceptions  after  the  first  trial,  and  on  a  bill  of 
-exceptions  to  certain  rulings  and  refusals  to  rule  at  the  last 
trial. 

At  the  last  trial  the  plaintiff  waived  his  claim  under  all 
the  counts,  except  the  second  and  third,  and  the  demurrer  to 
these  two  counts  is  all  that  is  material  under  the  defendant 
Pratt's  appeal.  Since  the  former  hearing  of  the  case  in  this 
<X)urt  (see  Hoist  v.  Stewart,  154  Mass.  445)  the  second  count 
has  been  amended,  and  the  defects  in  it  which  were  then 
pointed  out  have  been  remedied.  The  objections  which  are 
principally  urged  against  it  in  its  '**  present  form  are: 
1.  That  the  running  of  the  railroad  trains  between  North 
Stoughton  and  Boston  was  not  a  matter  affecting  the  value 
•of  the  farm  so  directly  that  it  could  be  the  subject  of  a 
fraudulent  representation;  and  2.  That  it  was  a  subject  in 
regard  to  which  the  plaintiff  had  ample  opportunity  to  obtain 
information  for  himself,  and  that  he  had  no  right  to  rely  on 
the  representations  of  the  defendants. 

As  to  the  first  objection,  it  seems  clear  that  the  proximity 
of  a  dwelling-house  to  a  railroad  station  in  the  vicinity  of 
Boston  is  a  matter  which  tends  greatly  to  affect  the  value  of 
the  property.  It  is  ordinarily  one  of  the  first  subjects  to 
attract  the  attention  of  a  purchaser.  The  frequency  of  the 
arrival  and  departure  of  trains  at  different  hours  of  the  day 
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is  as  much  to  be  considered  as  the  existence  of  the  railroad. 
We  have  no  doubt  that  this  was  a  matter  which  had  such  a 
relation  to  the  value  of  the  property  that  it  might  be  the 
subject  of  a  fraudulent  representation. 

The  most  diflBcult  question  in  the  case  grows  out  of  the 
fact  that  the  subject  of  the  misrepresentations  was  one  of 
which  the  plaintiff  easily  might  have  obtained  information 
from  other  sources.  This  question  arises  on  the  demurrer^ 
and  in  a  slightly  different  form  on  the  bill  of  exceptions 
taken  at  the  trial. 

It  has  often  been  held,  in  general  terms,  that  one  bargain- 
ing with  another  must  use  reasonable  diligence  to  discover 
for  himself  facts  obvious  to  an  ordinary  observer,  of  which 
the  means  of  knowledge  are  equally  available  to  both  parties. 
If  he  fails  to  do  this  he  cannot  maintain  an  action  of  deceit 
for  the  misrepresentation  of  them:  Salem  India  Rubber  Co.  v. 
Adam^,  23  Pick.  256;  Brown  v.  Leach,  107  Mass.  364;  Poland 
V.  Brownell,  131  Mass.  138;  41  Am.  Rep.  215.  But,  in  the 
application  of  this  rule,  the  circumstances  of  each  case 
should  be  considered  to  determine  whether  the  plaintiff  has 
been  guilty  of  such  inexcusable  negligence  as  should  preclude 
him,  under  a  general  rule  of  public  policy,  from  having  a 
remedy  against  one  who  has  fraudulently  abused  his  con- 
fidence. It  has  been  held  that  one  may  recover  for  false  rep- 
resentations of  facts  which  he  could  have  ascertained  by  an 
examination  of  records  in  the  registry  of  deeds:  Orimes  v. 
KimbaU,  3  Allen,  518,  523;  and  that  one  buying  a  large  number 
of  carpets  in  a  furnished  house  may  take  the  seller's  statement 
of  their  measurement,  *•'  although  he  could  easily  measure 
them  for  himself:  Lewis  v.  Jewell,  151  Mass.  345;  21  Am,  St. 
Rep.  454.  Looking  first  at  the  demurrer,  we  are  of  opinion  that 
the  allegations  of  the  second  count  are  sufficient.  It  is  charged 
that  the  defendants,  to  induce  the  plaintiff  to  purchase,, 
falsely  and  fraudulently  made  these  representations  in  re- 
gard to  the  running  of  trains,  and  that  the  plaintiff  believed 
them  to  be  true,  and  was  thereby  induced  to  purchase.  It 
cannot  be  said  that  the  times  of  the  running  of  railroad 
trains  is  a  Matter  so  easily  ascertainable  by  all  persons,  un- 
der all  circumstances,  that  it  can  never  be  the  subject  of 
A  fraudulent  representation.  The  allegation  is  that  it  was 
made  the  subject  of  a  fraud  in  this  case.  The  circumstances 
are  not  set  out  in  the  declaration,  and  need  not  be.  More- 
over, it  is  alleged  that  the  defendants  were  acting  as  agent» 
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of  the  plaintiff,  and  in  a  relation  of  confidence  the  plaintiff 
would  be  warranted  in  relying  on  their  assertions,  when  he 
would  not  be  if  they  were  representing  only  an  adverse  interest. 

If  we  consider  in  this  connection  the  exception  taken  at 
the  trial  to  the  refusal  to  direct  a  verdict  for  the  defendants 
on  this  count,  we  find  that  the  plaintiff  was  a  native  of 
Sweden,  who  spoke  English  imperfectly;  that  Pratt,  one  of 
the  defendants,  while  they  were  in  a  railway-car  waiting  for 
the  train  to  start  for  North  Stoughton  to  look  at  the  farm, 
undertook  to  find  out  for  the  plaintiff  in  regard  to  the  run- 
ning of  trains,  and  went  out  of  the  car  and  got  a  time-table, 
and  after  his  return  looked  at  it,  and  made  the  false  repre- 
sentations for  which  this  action  is  brought.  The  testimony 
was  that  he  professed  to  be  reading  from  the  time-table  when 
he  made  the  statement,  and  that  when  he  had  finished  read- 
ing from  it  he  put  it  in  his  pocket.  It  appeared  that  the 
plaintiff  exchanged  his  real  estate  in  Everett  for  this  farm, 
and  there  was  evidence  that  the  defendants  acted  as  his 
brokers  in  making  the  exchange,  and  that  they  were  paid 
a  commission  by  him  for  their  services.  Under  these  cir- 
cumstances we  cannot  say,  as  matter  of  law,  that  the  plain- 
tiff was  so  careless  in  trusting  Pratt  that  he  should  be 
precluded  from  recovering  for  the  fraud  practiced  upon  him 
in  regard  to  the  trains.  We  are  of  opinion  that  the  ruling 
on  the  demurrer  to  this  count  and  the  rulings  at  the  trial 
were  correct. 

The  third  count  was  in  the  ordinary  form  for  money  had 
and  ***  received,  with  a  bill  of  particulars  claiming  for 
cash  paid  "  by  mistake  and  under  misapprehension  of  facts 
at  the  time  of  the  conveyance,"  etc.  Under  this  count  evi- 
dence might  be  introduced  which  would  warrant  a  recovery, 
and  in  the  absence  of  a  motion  for  further  particulars  we  are 
of  opinion  that  the  count  was  suflBcient,  and  that  the  de- 
murrer was  rightly  overruled:  Hayes  v.  Wilson,  105  Mass.  21. 

After  the  first  trial,  and  before  the  last,  the  defendant  Pratt 
took  an  exception  to  the  refusal  of  the  judge  to  "  aflirm  the 
judgment  of  the  superior  court "  upon  the  first  and  third 
counts,  at  the  time  of  allowing  his  motion  to  dismiss  the 
plaintiff's  exceptions  to  the  rulings  on  these  counts,  for  failure 
to  enter  the  exceptions  in  the  supreme  judicial  court.  The 
refusal  was  right.  There  was  no  judgment  of  the  superior 
court  to  aflBrm.  There  was  merely  a  ruling  at  the  first  trial 
that  the  plaintiff  could  not  recover  on  these  two  counts,  and 
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at  the  same  time  there  was  a  verdict  for  the  plaintiff  on  the 
second  count,  and  a  bill  of  exceptions  filed  by  the  defendants, 
which  was  afterwards  sustained  in  this  court.  On  the  order 
for  a  new  trial  all  matters  were  open,  and  the  plaintiff  availed 
himself  of  his  right  to  file  motions  to  amend  his  pleadings, 
and  the  motions  were  allowed. 

There  remain  for  consideration  two  or  three  questions 
raised  by  the  exceptions  taken  at  the  last  trial.  It  is  now 
immaterial  whether  there  was  evidence  to  warrant  the  in- 
struction given  in  regard  to  the  possible  combination  or 
conspiracy  of  the  defendants,  for  the  jury  found  specially 
that  they  were  partners,  and  they  were  therefore  both  holden 
for  what  was  done  by  either  of  them  in  the  transaction  of  the 
partnership  business. 

The  defendants  requested  the  court  to  rule  that  the  action 
could  not  be  maintained  on  the  third  count.  But  the  bill  of 
exceptions  recites  that  there  was  evidence  tending  to  prove 
this  count,  and  nothing  appears  to  show  that  there  was  error 
in  submitting  it  to  the  jury:  Dana  v.  Kemble,  17  Pick.  545; 
Boston  etc.  R.  R.  Co.  v.  Dana^  1  Gray,  83. 

There  appears  to  be  an  error  in  the  return  of  the  verdict 
for  the  plaintiff  on  both  of  these  counts.  One  count  was  in 
contract  and  the  other  in  tort,  and  they  are  alleged  to  be  for 
the  same  cause  of  action.  Counts  in  contract  and  in  tort 
cannot  be  "*  joined  in  the  same  suit  unless  they  are  for  the 
same  cause  of  action.  The  jury  should  have  been  instructed 
that,  if  they  found  for  the  plaintiff  on  one  count,  they  should 
find  for  the  defendant  on  the  other.  The  finding  was  for  the 
plaintiff  for  two  hundred  dollars  on  each  count.  No  motion 
appears  to  have  been  made,  and  no  exception  taken  in  regard 
to  this  error  of  the  jury.  If  we  interpret  the  record  cor- 
rectly, the  plaintiff,  as  a  condition  of  taking  judgment  on 
the  finding,  should  be  required  to  remit  his  verdict  on  one 
of  these  counts,  and  the  judgment  should  then  be  rendered 
on  the  other.  But  as  statements  in  different  parts  of  the 
record  are  somewhat  indefinite  and  confusing,  we  leave  this 
part  of  the  case  for  further  proceedings  in  the  superior  court. 

Exceptions  overruled.        

MiSRiPRCSKifTATiONS  tiT  Salb  Of  Land— ACTIONS  FOR.— Any  rcpreseu- 
tatioa  by  the  veudor  of  laad  in  regard  to  a  material  fact,  which  operated 
M  an  indacement  to  the  purchase,  upon  which  tlie  veudee  had  a  right 
to  rely,  and  by  which  he  wa«  deceived  and  injured,  is  actionable  fraud: 
Fo$ter  r.  Kennedy,  33  Ala.  359;  81  Am.  Dec.  50,  and  note;    HiUianu  v.  Mc 
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Fadden,  23  Fla.  143;  11  Am.  St.  Rep.  345,  and  extended  note;  Hexter  v. 
Boat,  125  Pa.  St.  52;  11  Am.  St.  Rep.  874,  and  note;  Mitchell  v.  Zimmer- 
man, 4t  Tex.  76;  51  Am.  Deo.  717,  and  note.  See,  also,  the  notes  to  Moonejf 
▼.  DaviB,  13  Am.  St.  Rep.  43;  Lewark  v.  Carter,  10  Am.  St.  Rep.  45, 
and  Durkin  t.  Cobleigh,  32  Am.  St.  Rep.  441. 

MiSREFRBSEMTATiONS — Whem  MOT  ACTION  ABLE. — Deceit  wUI  not  He  for 
false  representations  where  the  plaintiff  by  reasonable  diligence  could  hare 
informed  himself  of  the  tmth  of  the  matter:  Saunders  v.  Hatterman,  2. 
Ired.  32;  37  Am.  Deo.  404,  and  note;  and  had  equal  opportunity  and 
means  for  ascertaining  their  tmth  or  falsity:  Mamlock  v.  Fairbanks,  46  Wis. 
415;  32  Am.  Rep.  716.  See  the  extended  note  to  EUia  v.  Andrews,  15  Am. 
Rep.  383. 

New  Trial— Estect  or  Order  tor. — A  new  trial  reopens  all  the  issues 
in  the  cause  when  asked  and  granted  in  general  terms,  though  some  of  th» 
issues  were  found  in  favor  of  the  party  asking  for  a  new  trial:  Foster  v. 
Brovoning,  4  R.  I.  47;  67  Am.  Dec.  505.  Oranting  an  order  for  a  new  trial 
on  the  motion  of  a  defendant,  who  with  other  defendants  is  jointly  and 
severally  sued,  vacates  the  former  judgment,  and  operates  as  a  new  trial 
to  all  the  defendants:  Qui/  etc  By.  Co.  r.  JamtMt  73  Tex.  12;  15  Am.  St> 
Rep.  70. 
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CoHBA  V.  Hemingway. 

(71  Mississippi,  22.] 

Powers — Exxounov  or. — Deed  by  am  Ezecutoh  having  an  individaal  inter. 
est  in  land,  purporting  to  convey  a  complete  title  thereto,  but  making 
no  reference  to  his  representative  character,  or  to  a  power  to  sell  con- 
tained in  the  will,  passes  only  his  individual  interest. 

CToTENAMCT — PURCHASE  ot  Tax  Title. — A  cotenaut,  whether  in  or  out  ot 
possession,  cannot  buy  and  bold  a  tax  title  against  the  other  coteuauta. 
Such  purchase  of  a  tax  title  merely  extinguishes  it  for  the  benefit  of  all 
the  cotenants,  and  the  extent  of  the  right  of  the  purchaser  i«  to  charge 
its  cost  on  the  common  property. 

Ejectment.  Perry  Cohea  died  lej"ing  an  estate  consist- 
ing partly  of  lands.  He  devised  bis  3State  by  will,  naming 
three  executors,  to  wbom  he  gave  a  power  of  sale.  Two  of  these 
executors  died,  and  the  third  resigned.  In  1872  W.  B.  Jelks, 
one  of  the  fifteen  devisees  under  the  will,  was  appointed  ad- 
ministrator with  the  will  annexed.  On  November  18,  1882, 
without  an  order  of  court,  he  sold  and  conveyed  the  land  in 
dispute  by  warranty  deed  to  W.  L.  Hemingway.  This  deed 
was  signed  by  Jelks  as  grantor  individually,  without  referring 
to  the  fact  that  he  conveyed  as  administrator  or  under  the 
power  contained  in  the  will.  This  land  had  been  sold  in 
March,  1882,  to  the  state  for  the  taxes  of  1881,  assessed  to 
Jelks  while  he  was  in  possession,  and  on  July  25,  1883,  after 
the  period  for  redemption,  the  state  sold  the  land  to  one 
Buckley,  who,  on  December  14,  1883,  conveyed  it  by  quit- 
claim deed  to  Hemingway.  On  June  19,  1889,  the  heirs 
and  devisees  of  Cohea,  other  than  said  Jelks,  sued  in  ejeot- 
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ment  to  recover  fourteen-fifteenths  of  Baid  land.  Judgment  for 
the  defendants,  and  plaintiffs  appealed. 

E.  E.  Baldwin^  for  the  appellants. 

Calhoon  &  Qreen,  for  the  appellees. 

•*  Campbell,  C.  J.  The  conveyance  to  Hemingway  by 
Jelks  was  not  in  execution  **  of  the  power  of  sale  he  had  as 
administrator  de  bonis  non  cum  testamento  annexo  of  Perry 
Cohea,  and  cannot  be  referred  to  that,  for  he  had  individually 
an  interest  in  the  land  conveyed,  and  could  and  did  convey 
that;  and,  as  he  made  no  reference  in  any  way  to  his  repre- 
sentative character,  or  executing  the  power  hehad  in  that 
capacity,  his  conveyance  cannot  be  referred  to  or  connected 
with  that:  Yates  v.  Clark,  56  Miss.  212. 

By  his  purchase  he  became  cotenant  with  fourteen  others 
(plaintiffs),  and  in  purchasing  the  tax  title  from  Buckley 
merely  extinguished  it  for  the  benefit  of  all  the  owners,  and 
the  extent  of  his  right  as  to  this  is  to  charge  the  cost  on  the 
common  property. 

That  he  was  not  in  possession  does  not  make  any  differ- 
ence. A  co-owner,  whether  in  or  out  of  possession,  may  not 
buy  and  hold  a  tax  title  against  other  cotenants. 

Reversed  and  remanded. 

EXICUTORS  AND  ADMINISTRATORS— S ALES  BY — WhAT  EsTATK  PaSSBS. — A 

eoDTeyance  by  an  administrator  which  does  not  purport  to  convey  any  es- 
tate bnt  bis  own  is  ineffectual  to  pass  the  interest  or  estate  of  his  intestate: 
Davenport  v.  Young,  16  111.  548;  63  Am.  Dec.  320,  and  note. 

Cotenancy — Pdrchask  of  Tax  Title  by  One  Cotenant. — A  purchase 
at  a  tax  sale  of  the  common  property  by  one  cotenant  in  the  name  of  a  third 
person  inures  to  the  benefit  of  all  the  cotenants:  Tanney  r.  Tanney,  159  Pa. 
St.  277;  39  Am.  St.  Rep.  678,  and  note. 
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AssiONHKNTS  —  JcDOMKNTS  —  NoTiCE  TO  DEBTOR. — The  assignment  of  a 
judgment  is  valid  and  effective  to  vest  the  title  to  it  in  the  assignee,  so 
as  to  defeat  a  subsequent  garnishment  of  the  judgment  debtor  by  a 
creditor  of  the  assignor  having  no  notice  of  the  assignment  before  ser- 
vice of  the  garnishment. 

Assignment  of  Judgment  to  Creditor — Acceptance — Effect  of. — An 
assignment  of  a  judgment  to  a  creditor,  in  trust  to  pay  himself  and  other 
creditors  accepted  by  such  creditor  defeats,  a  subsequent  garnishment 
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of  the  debtor  by  a  creditor  of  the  assignor,  although  the  garnishment  is 
served  prior  to  the  absent  of  the  other  creditors  to  the  assignment. 
Assignment  in  Trdst — Accektancb. — An  assignment  in  trust  to  a  creditor 
to  pay  himself  and  other  creditors,  accepted  by  him,  implies  the  assent 
of  the  other  creditors,  and  their  express  acceptance  of  the  assignment 
is  unnecessary. 

Garnishment.  Henrietta Hirsh obtained  ajudgmentagainst 
the  Louisville,  New  Orleans  &  Texas  Railway  Company,  and 
the  latter  prosecuted  an  appeal  therefrom.  Pending  the 
appeal,  Schoolfield,  Hanauer  &  Co.  recovered  a  judgment 
against  Mrs.  Hirsh,  and  subsequently  had  a  writ  of  gar- 
nishment sued  out  on  their  judgment  and  served  upon  the 
railroad  company.  Prior  to  the  suing  out  of  the  garnish- 
ment, Mrs.  Hirsh,  being  indebted  to  one  Pohl  and  others  in  a 
greater  amount  than  her  judgment,  assigned  it  to  him,  in 
trust  to  pay  himself  and  the  other  creditors.  Judgment  in 
favor  of  Pohl,  and  Schoolfield,  Hanauer  &  Co.  appealed. 

Johnston  &  Johnston  and  St.  John  Waddell,  for  the  appel- 
lants. 

Jayne  <fc  Watson,  for  the  appellee. 

*'  Campbell,  C.  J.  All  the  questions  in  this  case  resolve 
themselves  into  two,  the  disposition  of  which  will  be  decisive 
of  the  case,  and  render  unnecessary  any  reference  to  the 
others.     These  questions  are: 

1.  Is  the  assignment  of  a  judgment  valid  and  efi"ective  to 
vest  the  title  to  it  in  the  assignee  so  as  to  defeat  a  garnish- 
ment of  the  judgment  debtor  by  a  creditor  of  the  assignor, 
without  notice  to  the  garnishee  of  the  assignment  before  ser- 
vice of  the  garnishment? 

We  have  no  hesitation  to  answer  this  in  the  affirmative, 
both  on  principle  and  authority.  Notice  may  be  important 
as  to  the  garnishee  or  the  claims  of  conflicting  assignees,  but 
a  valid  assignment  unquestionably  passes  the  title  of  the 
assignor  without  notice  to  the  debtor,  and,  after  assigning, 
the  assignor  has  no  interest  to  he  reached  by  his  creditor  in 
any  proceeding.  As  between  rival  claimants  of  what  is  in 
the  hands  of  a  garnishee,  notice  to  the  garnishee  is  not  mat- 
ter for  inquiry.  Their  rights  do  not  depend  on  notice.  Ex- 
cept as  atlected  by  the  registry  laws  a  creditor  can  subject 
to  **  legal  process  only  the  interest  of  his  debtor,  and  his 
debtor  has  no  interest  in  a  chose  in  action  he  assigned  before 
seizure  by  legal  process:  Oldham  v.  Ledbetier,  1  How.  (Miss.) 
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43;  26  Am.  Dec.  690;  Byars  v.  Griffin,  31  Miss.  603;  Moffatt 
7.  Loughridge,  51  Miss.  211.  Many  cases  might  be  cited  in 
support  of  this  view,  but  it  is  needless. 

A  judgment  is  assignable,  and  the  effect  of  assigning  a 
judgment,  so  far  as  divesting  the  assignor  of  all  interest,  is 
the  same  as  if  the  subject  was  something  else. 

2.  The  other  question  is,  Was  the  judgment  in  favor  of  Mrs. 
Hirsh  assigned  in  such  effectual  way  as  to  defeat  the  right  of 
the  garnishing  creditor?  She  had,  before  the  garnishment 
of  her  judgment  debtor  by  her  creditor,  assigned  the  judg- 
ment, by  written  transfer,  to  Theo.  Pohl,  one  of  her  creditors^ 
to  pay  him  and  others  named  in  the  assignment  their  sev- 
eral claims,  which  were  specified,  in  consideration  of  their 
acceptance  of  the  judgment,  shared  among  them,  in  full  of 
their  several  demands,  which  aggregated  more  than  the 
judgment.  Pohl  received  and  accepted  the  transfer,  but  the 
other  creditors,  beneficiaries  of  it,  are  not  shown  to  have 
signified  their  assent  to  it  until  some  days  afterwards,  and 
after  the  service  of  the  garnishment.  The  argument  is,  that 
the  assent  of  the  creditors  provided  for  by  the  assignment 
was  necessary  to  its  validity,  so  as  to  defeat  the  intervening 
garnishment,  on  the  established  principle  that  two  parties 
are  necessary  to  a  contract,  and  there  must  be  aggregatio 
mentium,  and  the  assent  of  the  grantee  to  make  a  grant  good; 
and  Hart  v.  Forbes,  60  Miss.  745,  and  other  cases  in  accord 
with  it,  are  relied  on  as  decisive  of  the  case  on  this  principle. 

In  these  cases  the  transfer  was  to  the  creditor,  who  had  no 
knowledge  of  it  and  was  no  party  to  it,  and  therefore  did  not 
assent  until  after  the  rights  of  others  attached  to  the  subject 
of  the  transfer,  and  the  principle  here  invoked  was  applica- 
ble and  decisive.  But  in  this  case  the  assignment  was  to 
one  creditor  for  himself  and  others,  and  he  accepted  it  and 
gave  a  valuable  consideration  for  it,  and  became  a  trustee 
*•  for  the  others,  who  were  immediately  entitled  to  enforce 
the  trust  in  their  favor. 

The  assignment  certainly  vested  the  legal  title  of  the 
judgment  in  Pohl,  and  that  put  it  beyond  the  reach  of  gar- 
nishment at  law;  and,  in  a  contest  in  a  court  of  chancery 
between  conflicting  equities,  the  beneficiaries  of  the  assign- 
ment being  prior  in  time,  would  be  prior  in  right  to  the  gar- 
nishing creditor. 

The  cases  which  hold  that  assent  of  the  assignee  is  neces- 
sary, before  seizure  under  legal  process,  to  defeat  the  creditor,. 
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proceed  on  the  proposition  that,  until  such  assent,  the  right 
to  revoke  the  assignment  is  in  the  assignor;  but  Mrs.  Hirsh 
did  not  have  the  right  to  revoke  her  assignment  to  Pohl 
after  his  acceptance  of  it  for  himself  and  others.  Her  right 
•was  gone.  It  was  in  Pohl,  and  beyond  her  control,  and  there- 
fore beyond  the  reach  of  her  creditor.  It  is  true,  if  all  the 
other  beneficiaries  besides  Pohl  had  refused  assent  to  the 
assignment,  he  would  have  been  either  owner  of  the  judg- 
ment himself,  or  trustee  for  Mrs.  Hirsh  of  the  excess  realized 
from  the  judgment  beyond  his  claim;  and  he  might,  in  such 
case,  be  garnished  as  her  debtor,  but  no  such  case  is  pre- 
sented. The  other  beneficiaries  did  not  refuse  assent.  They 
}»ad  the  right  to  signify  assent  within  a  reasonable  time,  and 
the  trust  created  for  them  was  not  defeated  or  affected  by 
the  garnishment  before  they  had  given  their  assent. 

The  books  make  a  wide  distinction  between  a  transfer 
directly  to  a  creditor  and  one  to  a  trustee  for  creditors.  In 
the  latter  case  the  assent  of  the  trustee,  by  acceptance  of  the 
trust,  renders  the  assignment  irrevocable.  That  fulfills  the 
requirement  of  two  parties  and  an  agreement  of  minds,  and 
the  assent  of  the  beneficiaries  is  not  necessary  to  the  validity 
of  the  assignment.  It  creates  a  trust,  and  they  may  assent 
and  claim  its  enforcement  after  attachment,  execution,  or 
garnishment.  This  is  the  true  doctrine,  as  we  think,  and  it 
has  abundant  support:  Burrill  on  Assignments,  sec.  284,  et 
8eq.;  Bump  on  Fraudulent  Conveyances,  324,  etseq.;  Oakley 
V.  Ilibbard,  1  Pinn.  674;  44  Am.  ••  Dec.  426,  427;  Ingram  v. 
Kirkpatrick,  6  Ired.  Eq.  463;  51  Am.  Dec.  428;  Skipwith  v. 
Cunningham,  8  Leigh,  271;  31  Am.  Dec.  642;  Brooks  v.  Mar- 
bury,  11  Wheat.  78. 

It  seems  also  to  be  affirmed  by  most  respectable  courts  in 
England  and  America  that  when  an  assignment  is  made,  not 
to  a  stranger,  a  mere  trustee,  but  to  a  creditor,  in  trust  for 
olliers,  that  this  makes  the  required  assent  of  all  to  the  as- 
signment, or  that  no  otiier  assent  than  tiiat  of  the  creditor  to 
whom  the  assignment  is  made  is  necessary:  Iladinga  v.  Bald- 
win, 17  Mass.  552;  Siggera  v.  Evaua,  32  Eng.  Law  &  Eq.  139. 

We  think  the  assignment  of  Mrs.  Hirsh  to  Pohl  was  effec- 
tual to  vest  in  him  the  right  to  collect  the  judgment  and  carry 
out  the  assignment,  and  that  tlie  garnishing  creditor  has  no 
right  to  the  ])roceed8  of  the  judgment,  or  any  part  of  tliera. 

The  suggestion  that  tiie  assignment  was  made  for  the  very 
purpose  of  defeating  the  garnishing  creditor,  and  therefore 
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that  )t  is  void,  is  unavailing.  It  matters  not  if  it  was.  If 
Mrs.  Hirsh  chose  to  prefer  her  creditors,  named  as  beneficia- 
ries in  the  assignment,  and  made  the  assignment  for  the  pur- 
pose of  preventing  the  appropriation  of  the  judgment  by 
another  creditor,  she  did  nothing  but  what  the  law  allows. 
That  is  just  as  allowable  a  mode  of  preferring  creditors  as 
any  other. 
AflBrmed.  

ASSIONUBMT    or    JODGMKNTS — NECESSITY    FOE    NOTICE    TO     DEBTOR. — A 

jadgment  debtor,  having  no  notice  of  the  assignment  of  the  judgment,  i» 
protected  if  he  settles  with  his  creditor,  and  is  discharged  from  the  debt: 
Johnson  V.  Boice,  40  La.  Ann.  273;  8  Am.  St.  Kep.  528.  Where  a  judgment 
creditor  assigns  a  judgment,  and  the  judgment  debtor,  without  notice  of 
the  assignment,  pays  the  amount  thereof  to  the  sheriff  upon  being  served 
with  garnishee  process,  the  rights  of  the  assignee  are  not  affected:  Brown  v. 
Ayrea,  S3  Cal.  525;  91  Am.  Dec.  655,  and  note.  Third  parties  may  pur- 
chase a  judgment,  and  take  an  assignment  of  it  with  or  without  notice: 
Mitchell  V.  Hockett,  25  Cal,  538;  85  Am.  Dec.  151,  and  note.  A  partial 
assignment  of  a  judgment,  without  the  consent  of  the  judgment  debtor,  doea 
not  affect  him:  Love  v.  Fairfield,  13  Ma  300;  53  Am.  Dec.  148,  and  note. 
See,  also,  the  notes  to  Fisher  ▼.  Knox,  53  Am.  Dec.  507,  and  Dugaa  v.  Ma- 
thewt,  64  Am.  Dec  867. 
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HoinciDK — Resisting  Arrest. — A  hostile  demonstration  of  a  purpose  to 
nse  deadly  weapons  against  an  arresting  posse  by  an  escaped  convict 
and  his  ally  bearing  arms,  for  the  unlawful  purpose  of  defying  civil  au> 
thority  and  preventing  arrest  justifies  the  killing  of  either  of  them.  If, 
after  such  demonstration,  they  kill  one  of  the  arresting  posse,  they  ar» 
both  guilty  of  murder,  irrespective  of  the  question  as  to  whether  one 
or  the  other  of  them  fired  the  fatal  shot,  or  as  to  whether  they  or  the 
posse  fired  the  first  shot. 

JxmoRS — Incompetency — Effect  on  Verdict. — A  mistake  as  to  a  juror,^ 
whereby  one  not  competent  and  not  drawn  but  summoned  by  mistake, 
having  the  same  name,  attended  and  was  accepted  and  served  on  th» 
jnry  at  the  trial,  is  not  ground  for  setting  aside  the  verdict.  Such 
mistake  does  not  impugn  the  fairness  of  the  trial  nor  present  a  ground 
for  a  new  trial. 

Indictment  and  trial  for,  and  conviction  of  murder.    The 
accused  appealed. 

/.  R,  Mcintosh,  for  the  appellants. 

Frank  Johnston,  attorney  general,  for  the  state. 
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***  Campbell,  C.  J.  There  were  some  immaterial  errors 
committed  by  the  court  in  its  rulings  on  the  admission  of 
testimony,  but  they  could  not  prejudice  the  cause  of  the  de- 
fendants, and  hence  are  not  cause  for  reversal.  The  decisive 
question  is  as  to  the  occurrences  in  connection  with  the  kill- 
ing of  Cole,  for  which  the  defendants  are  on  trial.  The  in- 
disputable facts  are  that  Tom  Tolbert  had  been  sentenced 
to  the  penitentiary  for  life,  and,  after  being  put  in,  had 
escaped  and  returned  to  his  father's  house  in  Kemper  county, 
and  was  in  the  habit  of  going  where  he  chose  and  meeting 
people  of  his  acquaintance,  and  was  usually,  if  not  always, 
armed,  and  often  with  ****  both  pistol  and  repeating  rifle, 
and  no  effort  was  made  to  arrest  him,  although  many  months 
elapsed  during  which  he  enjoyed  his  liberty.  He  was  some- 
times attended  by  a  brother,  armed.  The  day  before  the 
killing  of  Cole  he  and  his  brother  John  were  at  an  Indian's 
blacksmith-shop,  and  both  were  armed,  when  Mr.  Donald 
encountered  them,  and  shot  and  killed  John,  who  had  a 
repeating  rifle,  and  shot  at  Tom,  who  shot  at  Donald. 
Just  then  the  community  was  aroused,  and  the  sheriff  was 
sent  for,  and  came  into  the  vicinity.  On  his  suggestion 
several  citizens,  assembled  to  render  him  assistance  to  arrest 
Tom  Tolbert,  went  at  early  dawn  of  the  next  morning  after 
John  was  killed,  and  placed  themselves  on  two  paths  leading 
through  woods  away  from  the  home  of  Tom's  father,  where 
he  was  supposed  to  be,  two  men  being  on  one  path  and  three 
on  another.  Soon  the  two  Tolberts — Tom  and  Walter — came 
along  the  trail  on  which  Cole,  Cummings,  and  Harbour  were 
watching,  and  the  dog  of  the  Tolberts  barked  at  the  men, 
when  Tom  and  Walter,  both  armed — Walter  with  the  repeat- 
ing rifle  and  Tom  with  only  a  pistol,  he  says — immediately 
commenced  firing,  as  the  state's  witnesses  say,  and  made 
ready,  and  demanded  to  know  "Who's  there"?  as  the  Tol- 
berts say;  and  in  the  firing  Cole  was  killed  by  a  shot  of  one 
of  the  Tolberts.  There  was  much  shooting,  and  probably 
ten  or  twelve  discharges  of  firearms.  Tbe  testimony  con- 
flicts as  to  which  party  shot  first,  and  as  to  the  precise  order 
of  the  exciting  oc{;asion;  but  it  distinctly  appears  that  the 
Tolberts  were  both  well  armed,  and  that,  when  the  dog 
barked,  shooting  commenced  very  soon.  It  is  a  just  infer- 
ence that  the  Tolberts  were  on  the  alert,  and  had  their 
weapons  ready  for  instant  use.  It  is  true  that  no  announce- 
ment was  made  to  Tom  by  his  would  be  captors  that  they  had 
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come  for  him  and  wanted  him,  but  it  is  reasonably  certain 
that  he  had  just  ground  to  believe  that  he  was  the  object  of 
pursuit  that  morning,  and,  when  he  called  to  learn  who  was 
there,  he  was  ready  to  open  fire;  and,  whether  he  or  Walter 
shot  first,  or  the  other  parties  did,  *••  is  not  very  material, 
for  it  is  not  to  be  tolerated  that  an  escaped  felon,  arrayed 
against  organized  society,  defying  civil  authority,  with  arms 
in  his  hands  to  resist  arrest,  and  with  an  armed  ally  in  the 
person  of  another,  shall  be  treated  with  the  consideration 
due  to  citizens  generally.  It  may  not  be  allowable  for  any 
one  finding  him  to  shoot  him  down  on  sight;  he  may  not  be 
as  Cain  complained  he  was,  liable  to  be  slain  by  any  one 
finding  him,  but,  in  his  attitude,  neither  an  officer  nor  citi- 
zen arresting  him  was  bound  to  take  any  risk  of  being 
shot  first.  The  very  presence  of  Tolbert  with  arms  and  an 
armed  attendant  was  an  overt  act,  apparently  threatening 
towards  any  seeking  to  arrest  him,  justifying  killing  him  on 
the  very  slightest  indication  of  a  purpose  to  use  his  deadly 
weapons  to  prevent  arrest.  A  citizen  may  bear  arms  for  his 
defense  against  unwarranted  attack.  An  escaped  peniten- 
tiary convict  has  not  the  right  to  bear  arms  for  the  unlawful 
purpose  of  defying  civil  authority  and  preventing  arrest; 
and,  as  all  have  legal  authority  to  arrest  him,  his  demonstra- 
tion of  purpose  to  use  deadly  weapons  against  captors  justi- 
fies his  being  killed. 

These  observations  apply  to  Tom,  and,  as  Walter  was  with 
him  on  this  occasion,  armed,  and  afterwards  fled  with  him, 
and  was  with  him  in  his  final  surrender,  still  keeping  his 
trusty  rifle,  and  thus  showing  himself  an  ally  of  Tom,  and 
warranting  the  belief  that  he  was  with  him  on  the  morning 
Cole  was  killed,  to  make  common  cause  with  him  in  resist- 
ing arrest,  much  as  sympathy  for  Walter  may  be  indulged 
for  obeying  his  fraternal  instinct  and  adhering  to  Tom,  and 
sad  as  it  is  that  a  youth  of  nineteen  years  of  age  should  be 
thus  involved  in  crime  and  punishment  as  the  consequence 
of  espousing  the  cause  of  his  older  brother,  we  are  not  able 
to  say  that  any  distinction  as  to  guilt  can  be  drawn  between 
Tom  and  Walter,  while  a  great  difference  might  be  justly 
made  as  to  the  punishment  of  the  two. 

We  think  the  verdict  right  upon  the  testimony,  while  we 
are  far  from  being  satisfied  that  the  Tolberts  fired  first  in  the 
*•*  melee  in  which  Cole  was  killed.  If  they  did  not,  as 
they  were  exhibiting  deadly  weapons,  under  the   circum- 
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stances,  the  other  parties  were  not  required  to  wait,  and  had 
the  right  to  shoot  and  kill  them. 

The  mistake  as  to  the  juror  Archer,  whereby  one  not  com- 
petent and  not  drawn,  but  summoned  by  mistake,  as  he  had 
the  same  name,  attended,  and  was  accepted  and  served,  is 
not  ground  for  setting  aside  the  verdict:  Const.  1890,  sec. 
264.  It  is  only  where  that  occurs  which  impugns  the  fair- 
ness of  the  trial  that  a  ground  is  presented  for  a  new  trial. 
While  it  is  not  surprising  that  the  mistake  as  to  the  juror 
Archer  was  not  discovered,  under  the  peculiar  circumstances 
60  well  calculated  to  mislead,  it  cannot  be  affirmed  that  it 
might  not  have  been  discovered  by  diligence  before  the  jury 
was  impaneled.  The  Archer  drawn  was  an  elderly  man, 
fifty-eight  years  of  age,  and  a  well-known  citizen.  The 
Archer  summoned,  and  who  served,  was  a  young  man,  and 
recently  had  moved  into  the  county  from  another  state;  and 
it  would  seem  that  inquiry  as  to  the  Archer  drawn,  extend- 
ing beyond  his  mere  name,  would  have  at  once  suggested 
that  the  young  stranger  who  answered  to  the  name  when 
called  was  not  the  one  drawn  and  inquired  about;  and  on 
this  ground  the  mistake  was  not  cause  fur  setting  aside  the 
verdict. 

The  right  of  a  defendant  is  to  have  an  impartial  jury 
rather  than  one  composed  of  particular  persons;  and  where 
this  right  has  been  enjoyed,  there  is  little  cause  for  com- 
plaint, ordinarily,  after  verdict.  An  acquittal  by  such  a  jury 
would  avail  the  defendant;  and,  having  had  a  chance  of 
escape  at  the  hands  of  the  jury,  he  should  not  be  allowed  to 
profit  by  an  innocent  mistake  or  inadvertence  which  in  fact 
did  him  no  harm. 

The  effort  to  show  relationship  between  one  of  the  jurors 
and  Cole,  who  was  killed,  was  a  failure,  which  is  all  that 
need  be  said  of  that  ground  of  complaint  against  the  verdict. 

We  find  in  the  record  no  ground  for  disturbing  the  con- 
viction of  both  defendants,  and  the  judgment  is  therefore 
affirmed.  

HoMiciDX — Rrsistino  Arrest— Right  of  Offickr  to  Kill.— Where  a 
dcfeadant  pata  himself  ia  armed  resistance  to  an  officer  having  a  warrant 
for  his  arrest,  and  is  slain  by  the  officer  in  attempting  to  arrest  him,  with- 
out resorting  to  unnecessary  force,  the  homicide  is  justifiable:  Slate  v.  Oar- 
rett,  1  Winst  L.  144;  84  Am.  Dec.  359,  and  note;  extended  note  to  IJawkina 
T.  Commonwealth,  61  Am.  Dec.  163;  but  the  killing  of  a  misdemeanant  solely 
to  prevent  his  escape  is  not  justifiable:  Handlty  T.  State,  96  Ala.  48;  '■iA 
Am.  St  K«p.  81,  and  note. 
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HoMiciDK. — Killing  an  Officer  While  Resistino  Arkest  is  Mckdeb 
if  the  party  doing  the  killing  had  reasonable  grounds  to  believe  that  the 
deceased  was  a  peace  officer:  Creighton  r.  CommomceaUh,  83  Ky.  142;  4  Am. 
St.  Rep.  143,  and  note;  Cioom  v.  Slate,  85  Ga.  718;  21  Am.  St.  Rep.  179, 
and  note;  Palmer  v.  People,  138  IlL  35G;  32  Am.  St.  Rep.  140,  and  note. 
See,  further,  Miller  v.  State,  31  Tex.  Cr.  Rep.  009;  S7  Am.  St.  Rep.  836,  oa 
homicide  while  resisting  unlawful  arrest,  and  WeniJierford  v.  Slate,  31  Tex. 
Cr.  Rep.  530,  37  Am.  St.  Rep.  828,  on  homicide  while  resisting  arrest  by  a 
tU  facto  officer. 

Criminal  Law — New  Trial — Disqualification  of  Jobob. — Effect  on 
verdict:  See  Nomaque  v.  People,  Breeae,  145;  12  Am.  Deo.  157,  and  the  not* 
to  Rollim  V.  Amea,  9  Am.  Dec.  81. 


Shields  v.  Thomas. 

(71  Mississippi,  260] 

Tbosts — Tbacihq  Funds. — Although  trust  property  may  be  followed  by  a 
court  of  equity  through  all  its  transmutations,  whether  its  identity  and 
individuality  are  preserved  or  merged  in  a  mass  of  which  it  forms  a  part, 
the  right  to  so  follow  it  rests  upon  the  equitable  title  of  the  beneficiary, 
who,  seeking  to  recover  specific  property  or  to  fix  a  charge  upon  a  mass, 
must  trace  his  estate,  and  show  that  the  specific  thing  claimed  is  in 
equity  his  property,  or  that  his  estate  has  gone  into,  and  remains  in, 
the  mass  he  seeks  to  charge. 

Trusts — Tracing  Funds  in  Hands  of  Receiver. — No  lien  upon,  or  pri- 
ority in,  money  in  the  hands  of  a  receiver  of  an  insolvent  bank  can  be 
given  for  funds  deposited  therein  before  the  insolvency,  by  a  tax  col- 
lector, in  the  absence  of  proof  that  the  funds  so  deposited  form  any 
part  of  the  money  in  the  hands  of  the  receiver,  either  in  their  original  or 
transmuted  form,  or  as  a  part  of  the  mass  of  the  assets  of  the  bank. 

Thomas  &  Griffin  and  J.  H.  Wynn^  for  the  appellant. 

Yerger  &  Percy,  for  the  appellee. 

»«*  Cooper,  J.  On  December  22,  a.  d.  1891,  the  Bank  of 
Greenville,  doing  business  in  Greenville,  Washington  county^ 
closed  its  doors,  and  soon  thereafter  a  receiver  of  its  assets 
was  appointed  by  the  chancery  court  of  Washington  county. 
By  an  act  approved  February  10,  1892  (Laws  1892,  p.  46), 
the  district  attorney  of  the  fourth  judicial  district  was  directed 
to  intervene  and  assert  the  claim  of  the  state  of  Mississippi^ 
of  the  county  of  Washington  and  of  the  board  of  levee  com- 
missioners of  the  Mississippi  levee  district  to  the  sum  of 
114,906.06,  which  sum  had  been  deposited  in  said  bank  by 
the  sherifif  and  tax  collector  of  Washington  county.  In 
obedience  to  the  direction  ***  of  that  act  the  district  attor- 
ney exhibited  his  petition  in  said  chancery  court,  by  which 
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he  charged  that  "during  the  month  of  Decemher,  1891,  John 
L.  GriflSn,  sheriff  and  tax  collector  of  said  county,  had  depos- 
ited $14,906.06  to  his  credit  as  sheriff,  of  the  funds  collected 
by  him  from  the  taxes  of  the  year  1891,  for  the  state,  county, 
and  levee  board,  and  at  the  date  of  the  appointment  of  said 
receiver  there  was  $14,906.06  of  said  fund  which  had  not 
been  drawn  out  of  said  bank  by  said  Griilin."  The  petition 
charges  that  the  officers  and  managers  of  the  bank  knew  of 
the  character  and  ownership  of  the  funds  when  the  same 
were  deposited,  and  that  neither  Griffin  nor  any  one  else 
could  legally  use  the  same  in  any  other  maimef  than  to 
make  payment  thereof  into  the  proper  treasuries.  Continu- 
ing, the  petition  charges  that  "said  moneys  are  now  in  pos- 
session of  said  receiver,  unless  said  bank  had  used  the  same 
prior  to  its  suspension;  that  if  the  same  are  in  the  hands  of 
said  receiver,  then  said  state,  county,  and  levee  board  have 
the  right  to  have  the  amounts  respectively  belonging  to  tiiem 
set  apart  and  paid  to  their  respective  officers  authorized  to 
receive  the  same;  and,  if  said  bank  had  used  the  same  prior 
to  its  suspension,  then  said  funds  have  gone  into,  and  become 
a  part  of,  the  assets  of  said  bank,  and  petitioners  are  informed 
and  believe  that  said  receiver  has  on  liand  more  than  $15,000 
in  money  and  currency  of  the  assets  of  said  bank."  The 
prayer  of  the  petition  is,  that  the  court  will  direct  the  receiver 
to  pay  to  the  proper  officers  the  sum  so  deposited  by  the  sher- 
iff and  collector  out  of  any  moneys  then  in  his  hands,  or 
that  might  thereafter  be  received  by  him,  before  paying  any 
Bums  to  the  depositors  or  other  creditors  of  the  bank.  To 
this  petition  the  receiver  pleaded  that,  "as  said  John  L. 
Griffin,  sheriff  and  tax  collector,  deposited  in  tlie  bank  of 
Greenville,  from  time  to  time,  the  various  sums  of  money, 
which  aggregated  the  total  sum  claimed — viz.,  $14,906.06 — 
t))e  same  was  mingled  with  the  other  money  on  deposit  in 
eaid  bank,  there  having  been  up  to  the  time  of  the  fiuspen- 
Bion  of  said  bank  •**  over  $100,000  deposited  therein,  in 
addition  to  the  deposits  of  said  Griffin;  that,  when  the  bank 
suspended,  there  came  into  the  hands  of  the  receiver  only  the 
sum  of  $368.70  in  cash,  and  it  is  impossible  to  trace  into  the 
hands  of  the  receiver  any  of  the  money  deposited  by  the  said 
John  L.  Griffin,  either  as  constituting  a  part  of  the  said  sum 
of  $368.70,  or  as  constituting  any  part  of  the  assets  of  said 
bank  received  by  the  receiver."     The  plea  was  set  for  hear- 
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ing  and  sustained,  and  the  petition  dismissed,  and  the  peti- 
tioner appeals. 

There  are  decisions  by  several  courts  of  authority  sustain- 
ing the  right  of  the  petitioner  to  subject  the  fund  in  the  hands 
of  the  receiver  to  the  payment  of  the  demand  set  up,  in 
exclusion  or  postponement  of  the  creditors  of  the  bank,  but, 
in  our  opinion,  they  are  not  sound  in  principle,  and  are 
departures  from  the  well-settled  course  of  decision.  That 
there  has  been  a  development  of  the  equitable  rule  of  follow- 
ing trust  property  or  money,  and  a  consequent  expansion  of 
the  right  of  the  beneficiary,  so  that  at  this  day  relief  would 
be  afforded  under  circumstances  in  which  it  would  formerly 
have  been  denied,  is  certainly  true;  but  it  is  not  true  that 
the  courts  generally  have  abandoned  the  fundamental  prin- 
ciple which  controls  in  the  application  of  the  rule,  and  have 
substituted  another  and  totally  different  one.  In  the  cases 
cited  by  counsel  for  appellant  the  principle  has  been  misap- 
plied or  overlooked;  in  some  of  them  it  is  apparently  aban- 
doned. 

"  Formerly  the  right  of  following  trust  property  depended 
upon  the  ability  of  identifying  it,  the  equity  attaching  only 
to  the  property  misapplied.  This  right  was  first  extended 
to  the  proceeds  of  the  property,  namely,  to  that  which  was 
procured  in  place  of  it  by  exchange,  purchase,  or  sale.  But 
if  it  became  confused  with  other  property  of  the  same  kind, 
80  as  not  to  be  distinguishable,  without  fault  on  the  part  of 
the  possessor,  the  equity  was  lost.  Finally,  however,  it  has 
been  held  as  the  better  doctrine  that  confusion  does  not  de- 
stroy the  equity  entirely,  but  converts  it  into  a  charge  on  **'' 
the  entire  mass,  giving  to  the  party  injured  b}'  the  unlawful 
diversion  a  priority  of  right  over  the  other  creditors  of  the 
possessor.  This  is  as  far  as  the  rule  has  been  carried ": 
Bradley,  J.,  in  Frelinghuysen  v.  Nugent,  36  Fed.  Rep.  229. 

Mr.  Pomeroy  says:  "Equity  regards  the  cestui  que  trust 
although  without  any  legal  title,  and  perhaps  without  any 
written  evidence  of  interest,  as  the  real  owner,  and  entitled 

to  all  the  rights  and  circumstances  of  such  ownership 

No  change  in  the  form  of  the  trust  property,  effected  by  the 
trustee,  will  impede  the  right  of  the  beneficial  owner  to  reach 
it  and  compel  its  transfer,  provided  it  can  be  identified  as  a 
distinct  fund,  and  is  not  so  mingled  up  with  other  moneys  or 
property  that  it  cannot  be  specifically  separated."  The  prin- 
ciple which  controls  is  that  a  court  of  equity  is  but  lending  its 
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aid  to  the  real  owner  in  reclaiming  his  own,  and  that,  regard- 
less of  mere  changes  in  the  form  of  the  property,  the  equi- 
table title  remains  unimpaired  so  long  as  the  rea  (in,whatever 
form  it  exists)  may  be  traced,  and  that  when  identification 
is  lost  by  confusion,  it  will  give  such  relief  as  is  practicable 
by  creating  a  charge  upon  the  mass  for  the  value  of  the  ascer- 
tainable, but  inseparable,  part  of  the  same  which  belonged  to- 
the  cesttii  que  trust.  Wherever,  in  the  application  of  these 
rules,  the  right  of  the  beneficial  owner  may  be  preserved,  the 
jurisdiction  of  the  court  of  chancery  is  supported  by  both 
principle  and  authority,  and  while,  as  we  have  said,  there  are 
cases  to  be  found  in  which  the  mere  reception  and  use  of  the 
trust  fund  by  the  owner  of  an  estate  has  been  held  to  be  suf- 
ficient to  warrant  the  court  in  fixing  an  equitable  charge  on 
the  vhole  estate,  these  decisions  are,  in  our  opinion,  not  the 
law. 

In  McLeod  v.  Evans,  66  Wis.  401;  57  Am.  Rep.  287;  Peak 
V.  Ellicott,  30  Kan.  156;  46  Am.  Rep.  90;  Davenport  Plow  Co. 
V.  Lamp,  80  Iowa,  722;  20  Am.  St.  Rep.  442;  Independent 
Diet,  of  Boyer  v.  King,  80  Iowa,  497;  Harrison  v.  Smith,  83^ 
Mo.  210;  53  Am.  Rep.  571;  Stoller  v.  Coates,  88  Mo.  514; 
Myers  v.  Board  of  Education,  51  Kan.  87;  37  Am.  St.  Rep.. 
263;  Smith  v.  Combs,  49  N.  J.  Eq.  420;  People  v.  City  Bank,. 
96  N.  Y.  32,  it  seems  to  be  held,  though  in  some  of  the  cases 
'•*  not  very  clearly,  that  there  is  a  sort  of  equitable  charge 
upon  the  whole  estate  of  a  person  who  has  converted  or 
wasted  trust  funds.  This  doctrine  apparently  rests  upon  a 
presumption  entertained  by  the  courts  which  announced  it, 
that  the  general  estate  would  have  been  less  than  it  was  but 
for  the  use  of  the  trust  fund,  and  that  an  indirect  and  conse- 
quential melioration  of  the  general  estate  subjects  it  to  an- 
equitable  charge  as  though  the  trust  fund  was  actually  con- 
fused in  but  a  part  of  it. 

In  Smith  V.  Combs,  49  N.  J.  Eq.  420,  the  vice-chancellor 
examined  the  facts  tending  to  show  that  the  trust  fund  could' 
be  traced  into  certain  bank  stock  which  the  testator  h:;d  oa- 
hand  at  the  time  of  his  death,  and  which  passed  into  the 
hands  of  his  executor.  If  the  conclusion  of  the  court  had 
rested  upon  this  fact,  found  to  be  proved,  no  question  under 
any  modern  authority  would  exist  as  to  the  right  of  the  cestui, 
que  trust  to  subject  that  specific  stock  to  his  demand.  But 
the  vice-chancellor  proceeding,  quotes  from  Lewin  on  Trusts 
as  follows:  *'If  a  sole  trustee  dies  insolvent  and  indebted  to* 
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the  trust  estate  the  personal  representative  of  the  trustee  has 
a  right  of  retainer  in  respect  of  the  debt  to  the  trust,  as 
against  other  creditors,  and,  on  the  cestui  gue  trust  requiring 
him  to  exercise  such  right  of  retainer,  he  is  bound  to  do  so." 
If  the  learned  chancellor  had  been  considering  tlie  question 
of  the  right  of  the  personal  representative  to  retain  for  a  debt 
due  him,  the  extract  from  Lewin  would  have  been  appropri- 
ate, for  Lewin,  in  support  of  his  text,  refers  to  Sander  v. 
Healhfield,  19  L.  R.  Eq.  Gas.  21,  and  Crowder  v.  Stewart,  16 
Ch.  Div.  368.  An  examination  of  these  cases  shows  that  the 
sole  question  involved  in  them  was  the  right  of  retainer  by 
the  executor.  In  the  latter  case  Malius,  vice-chancellor,  said: 
*'  I  can  only  repeat  what  I  said  on  a  former  occasion,  and 
what  almost  every  other  judge  has  said — that  the  right  of 
retainer  is  a  relic  of  old  law,  not  founded  on  justice,  and 
working  the  greatest  possible  injustice."  Now,  in  Smith  v. 
Combs,  49  N.  J.  Eq.  420,  the  vice-chancellor,  treating  this 
extract  from  Lewin  **'  as  authority  for  following  a  trust 
fund,  while  it  is  not,  proceeds  to  eulogize  the  principle  as 
eminently  equitable  and  just.  The  court  of  New  Jersey  is 
entitled  to  great  respect  because  of  its  character  and  the 
ability  of  its  members,  and  we  note  the  misapplication  of  the 
rule  of  retainer  in  the  opinion  of  the  court,  to  show  how  easy 
it  may  be  to  establish  a  new  principle  by  the  inadvertence  of 
distinguished  judges. 

The  principle  of  following  trust  funds  in  equity  is  so  fully 
discussed  in  Knatchbull  v.  Hallett,  L.  R.  13  Ch.  Div.  696, 
that  it  is  unnecessary  to  cite  any  other  English  case  to  show 
the  circumstances  under  which  the  jurisdiction  is  exercised 
in  that  country.  The  supreme  court  of  the  United  States 
exhaustively  considered  the  question  in  National  Bank  v. 
Insurance  Co.,  104  U.  S.  54,  which  case  may  be  considered 
the  leading  American  authority.  The  rule  announced  in 
these  cases,  as  we  understand  it,  is  that  trust  property  will 
be  followed  by  a  court  of  equity  through  all  its  transmuta- 
tions and  forms,  and  that  whether  its  identity  and  individ- 
uality is  preserved  or  is  merged  in  a  mass  of  which  it  forms 
a  part,  but  that  the  right  rests  upon  the  equitable  title  of  the 
beneficiary  who,  seeking  to  recover  specific  property  or  to  fix 
a  charge  upon  a  mass,  must  trace  his  estate,  and  show  that 
the  specific  thing  claimed  is  in  equity  his  property,  or  that 
his  estate  has  gone  into,  and  remains,  in  the  mass  he  seeks  to 
charge:  Peters  v.  Bain,  133  U.  S.  670;  Perry  on  Trusts,  sees. 
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836,  841,  843,  and  notes,  where  many  English  and  American 
authorities  are  cited.  See,  also,  2  Pomeroy's  Equity  Juris- 
prudence, sees.  1048-1058. 

The  principle  of  following  trust  funds  or  property  has  been 
frequently  applied,  not  only  where  the  strict  relation  of  trus- 
tee and  cestui  que  trust  exists,  but  also  against  other  persons 
occupying  the  relation  of  a  quasi  trustee,  and  extends  to 
many  cases  of  mere  fiduciaries;  and,  though  the  relation  be- 
tween the  parties  may  not  be  of  such  character  as  to  give  the 
court  of  equity  exclusive  jurisdiction.  In  such  instances  the 
jurisdiction  of  equity  seems  to  spring  from  the  analogy  to 
strict  trusts  and  from  the  inadequacy  of  legal  remedies:  1 
Pomeroy's  *'•  Equity  Jurisprudence,  sec.  158.  It  has  been 
held  that  money  paid  into  bank  to  his  own  credit  by  an  agent, 
partner,  ofiBcer,  or  other  fiduciary  may  be  claimed  and  recov- 
ered in  equity  by  the  real  owner:  National  Bank  v.  Insurance 
Co.,  104  U.  S.  54;  Farmers'  etc.  Bank  v.  King,  57  Pa.  St.  202; 
98  Am.  Dec.  215;  Holmes  v.  Oilman,  138  N.  Y.  369;  34  Am. 
St.  Rep.  463;  Knatchbull  v.  Hallett,  L.  R.  13  Ch.  Div.  696; 
Myers  v.  Board  of  Education,  51  Kan.  87;  37  Am.  St.  Rep. 
263;  Independent  Dist.  etc.  v.  King,  80  Iowa,  497. 

As  to  the  general  assets  of  the  Bank  of  Greenville,  we 
think  the  petitioner  is  not  entitled  to  relief  upon  the  facts 
stated  in  the  petition,  because  it  is  not  shown  that  the  funds 
deposited  by  the  tax-collector  now  form  a  part  thereof  in  any 
form.  The  record  does  not  disclose  to  what  purpose  the  fund 
was  applied.  For  any  thing  that  appears  to  the  contrary,  it 
may  have  been  lost  in  trade,  appropriated  to  the  payment  of 
pre-existing  debts,  or  paid  out  to  the  agents  and  officers  of 
the  bank  for  services  rendered,  and  what,  if  any,  portion  was 
80  lost  or  applied  could  probably  not  be  ascertained  with  any 
degree  of  certainty.  Tlie  court,  in  attempting  to  determine 
what  portion,  if  any,  of  the  trust  fund  has  been  lost,  and  what 
yet  remains  as  invested  in  and  represented  by  the  existing 
assets,  would,  from  necessity,  act  upon  mere  conjecture.  It 
may  be  that  as  to  the  small  sum  of  $368.70,  which  was  found 
in  the  vaults  of  the  bank,  a  different  conclusion  might  have 
been  reached  if  an  issue  had  been  taken  on  the  plea  instead 
of  setting  it  for  hearing  on  its  sufficiency.  The  plea  avers 
that  "it  is  impossible  to  trace  into  the  hatidsof  the  receiver  any 
of  the  money  deposited  by  John  L.  Griffin,  either  as  constitut- 
ing a  part  of  the  said  sum  of  $368.70  received  by  said  receiver, 
or  as  constituting  any  part  of  the  other  assets  of  the  bank 
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received  by  said  receiver."  By  setting  the  pleas  for  hearing^ 
the  petitioner  admitted  the  truth  of  the  facts  therein  stated, 
and  upon  such  facts  the  petitioner  was  not  entitled  to  relief. 

In  Knatchhull  v.  Hallelt,  L.  R.  13  Ch.  Div.  696,  it  was  held 
that  where  a  trust  fund  was  traced  into  the  personal  *''*■ 
bank  account  of  the  trustee  checks  drawn  by  him  generally 
would  be  applied  first  to  the  disbursement  of  the  fund  which 
belonged  to  him,  leaving  the  trust  fund  as  the  last  item, 
drawn  against.  Under  this  rule,  it  may  be  that  a  trust  fund 
traced  to  the  vaults  of  a  bank  would  be  presumed,  prima 
facie,  to  remain  as  long  as  there  was  any  money  left  therein;, 
but  it  may  also  be  true  that  the  facts  could  be  made  other- 
wise to  appear,  in  which  case  the  presumption  would  be  over- 
turned. Giving  to  the  plea  its  legitimate  effect,  it  follows 
that  all  relief  was  properly  denied  to  the  petitioner,  because 
it  cannot  be  shown  that  the  fund  deposited  by  the  tax-col- 
lector, or  any  part  of  it,  is  in  the  hands  of  the  receiver,  either 
in  its  original  or  transmuted  forms,  or  as  a  part  of  the  mass 
of  the  assets  of  the  bank. 

Decree  affirmed.  ^^ 

In  the  case  of  Citizena'  Batik  ▼.  BarA  of  Oreenvilte,  71  Miss.  271,  it  appeared 
that  a  party  bought,  sold,  and  shipped  cotton,  drawing  his  draft  on  the  con- 
Bignee  in  favor  of  the  Bank  of  Greenville.  The  bank  accepted  such  draft 
and  agreed  to  pay  his  checks,  drawn  on  itself,  in  favor  of  the  parties  fronv 
whom  the  cotton  was  purchased.  The  Citizens'  Bank  acquired  one  such 
check  in  due  course  of  business,  but  instead  of  collecting  it  from  the  Bank 
of  Greenville  accepted  a  draft  drawn  by  the  latter  on  a  New  York  bank. 
This  draft  was  returned  unpaid,  the  Bank  of  Greenville  having  in  the  mean 
time  become  insolvent.  The  supreme  court  decided  that  upon  these  facts 
the  Citizens'  Bank  was  not  entitled  to  impress  a  trust  in  its  favor  upon  the 
assets  of  the  insolvent  bank  in  the  hands  of  a  receiver,  for  the  amount  of 
the  unpaid  draft,  nor  was  it  entitled  to  charge  the  New  York  bank  as  trus- 
tee for  that  amount;  that,  instead  of  being  entitled  to  any  lien  or  priority 
for  the  amount  of  such  unpaid  draft,  it  stood  on  exactly  the  same  footing  a» 
any  other  unsecured  creditor  of  the  insolvent  bank. 

Equity — Tracing  Tkust  Funds.— This  question  will  be  found  thoroughly 
discussed  in  Myera  v.  Board  of  Education,  51  Kan.  87:  37  Am.  St.  Rep.  263; 
Holmes  v.  Oilman,  138  N.  Y.  369;  34  Am.  St.  Rep.  463,  and  note;  Wetherelt 
V.  O'Brien,  140  111.  146;  33  Am.  St.  Rep.  221,  and  note;  Union  Nat.  Bank 
T.  Ooetx,  138  111.  127;  32  Am.  St.  Rep.  119,  and  extended  note,  and  Spring^ 
field  InttUtUion  r.  Copeland,  160  Mass.  380;  39  Am.  St.  Rep.  489,  and  note. 
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Nichols  v.  Sun  Mutual  Insubanoe  Company. 

[71  Mississippi,  826.] 
Insuraxcb — Building  Felled  by  Cyclone. — Under  a  policy  of  inaarano* 
stipulating  that  if  the  insured  building  fall,  except  aa  the  result  of  fire, 
the  insurance  shall  immediately  cease,  the  insurer  is  not  liable  for  the 
loss  of  an  insured  building  felled  by  cyclone,  and  destroyed  by  fire  re- 
sulting from  the  fall. 

Action  to  recover  on  a  policy  of  fire  insurance  covering  a 
stock  of  merchandise  contained  in  a  certain  sound  and  well- 
constructed  building  felled  by  a  cyclone.  Immediately  after 
the  building  was  thus  thrown  down  it  took  fire  from  lamps 
burning  therein,  and  it,  together  with  its  contents,  was 
totally  destroyed.  Judgment  for  the  defendant,  and  plaintiff 
appealed. 

Calvin  Perkins,  for  the  appellants. 

F.  A.  Montgomery,  Jr.,  L.  P.  Cooper,  and  Turley  &  Wright, 
for  the  appellee. 

•'"  Campbell,  C.  J.  The  judgment  is  right.  The  stipu- 
lation of  the  policy  is  unmistakable,  to  the  efiFect  that  if  a 
building  fall,  except  as  the  result  of  fire,  insurance  was  im- 
mediately to  cease.  The  building  fell,  not  as  the  result  of 
fire,  and  fire  broke  out  as  the  result  of  the  fall  of  the  building. 
Therefore,  the  insurer  was  not  liable  for  the  loss.  "The  fire 
did  not  produce  the  fall,  but  the  fall  produced  the  fire,  and 
the  destruction  was  by  the  former,"  etc:  2  May  on  Insur- 
ance, sec.  412;  Ostrander  on  Fire  Insurance,  sec.  248;  Wood 
on  Fire  Insurance,  sec.  85;  Fireman's  Fund  Ins.  Co,  v.  Con- 
gregation etc.,  80  111.  658;  Liverpool  etc.  Ins.  Co.  v.  Ende,  65 
Tex.  118,  and  other  cases  cited  in  the  text- books. 

Affirmed.  

Inburanob — Condition  Against  "  Fallen"  Building. — Where  a  build- 
ing was  insured  by  a  policy,  conditioned  to  be  void  if  the  building  should 
fall  except  by  fire,  the  policy  will  not  be  aroided  where  the  wall  of  part  of 
the  building  fell,  leaving  more  than  two-thirds  standing:  Breuner  v.  Liver' 
jtool  etc  In$.  Co.,  61  Cal.  101;  21  Am.  Rep.  703.  On  the  same  point  se* 
Buck  r.  Olobe  Ina.  Co.,  127  Mass.  306;  34  Am.  Rep.  373,  and  note;  Dowa  y. 
FaneuU  Hall  Ina.  Co.,  127  Mass.  346;  34  Am.  Rep.  384,  and  note;  and  Trana- 
aOarUk  etc  Ina.  Co.  ▼.  Dortey,  66  Md.  70;  40  Am.  Rep.  403. 
AM.  w.  KxTh  Vou  XLIL  — M 
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NioLON  V.  McDonald. 

[71  MI8SI88IPPI,  837.J 
Tkcstkes — Right  to  Compensation  and  Reimbiiksemknt.  —  A  trnstee  la 
entitled  to  reasonable  compensation  for  executing  a  trast,  without  ex- 
press agreement  therefor,  and  also  to  reimbursement  for  any  outlay 
made  by  him  in  the  legitimate  execution  of  the  trust. 

Injunction.  John  M.  Niolon  and  wife  executed  a  trust 
deed  on  certain  property,  to  secure  a  debt  due  to  Hugh  Mc- 
Donald. The  trust  deed  provided  for  a  sale  of  the  property 
upon  default  in  payment  of  the  debt,  and  that  out  of  the  pro- 
ceeds of  such  sale  the  trustee  should  pay  such  debt,  "  and 
the  expenses  of  executing  the  trust."  Default  was  made  in 
the  payment  of  the  debt,  the  trustee  named  declined  to  serve, 
and  the  beneficiary  named  G.  Q.  Hall  as  trustee,  directing 
him  to  collect  the  debt.  Hall  advertised  the  property  for 
sale,  giving  notice  by  posting  and  advertisement  in  a  news- 
paper, for  which  he  paid.  Before  the  sale  day  Niolon  paid 
part  of  the  debt,  and  at  his  request  the  sale  was  postponed, 
to  enable  him  to  pay  the  remainder.  He  subsequently  paid 
the  balance  due  on  the  debt,  but  declined  to  pay  an  addi- 
tional twenty-five  dollars  demanded  by  the  trustee  as  com- 
pensation and  costs  of  advertising  the  sale.  Hall  then 
readvertised  the  property  for  sale  to  pay  the  sum  so  de- 
manded. The  plaintiffs  then  filed  a  bill  to  enjoin  the  sale, 
and  a  temporary  injunction  was  granted.  Upon  motion  of 
Hall  and  McDonald  the  injunction  was  dissolved,  and  the 
plaintiffs  appealed. 

L.  B.  Moody,  for  the  appellants. 

Walker  &  Hall,  for  the  appellees. 

•'*  CooPEB,  J.  No  issue  was  made  by  the  pleading  touch- 
ing the  validity  of  the  appointment  of  Hall  as  substituted 
trustee,  nor  that  the  amount  claimed  by  him  for  his  services 
as  trustee  was  excessive,  the  position  taken  by  complainant 
being  that  the  trustee  was  entitled  to  nothing  for  his  services, 
because  he  did  not  in  fact  make  the  sale  under  the  deed. 
We  therefore  decline  to  consider  and  decide  upon  these 
points. 

The  English  rule  that  a  trustee  is  not  entitled  to  compen- 
sation for  executing  a  trust  unless  provided  for  by  the  parties, 
has  not  been  accepted  in  the  United  States  generally,  nor  in 
■***  this  state.    On  the  contrary,  it  is  settled  in  this  state 
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that  he  is  entitled  to  reasonable  compensation:  Shirley  y. 
Shathkck,  28  Miss.  13. 

The  trustee  here  had  performed  some  service  in  the  execu- 
tion of  the  trust,  and  for  this  he  was  entitled  to  compensation. 
He  had  also  paid  out  money  for  advertisement  of  the  notices 
of  sale  in  a  newspaper,  and  since,  by  the  terms  of  the  deed, 
he  was  authorized  to  so  advertise,  clearly  he  was  entitled  to 
be  repaid  for  this  outlay. 

Decree  affirmed.  ___ 

Tecstees — Right  to  Compensation. — A  trustee  nnder  a  trust  deed 
is  entitled  upon  the  close  of  his  trust  to  a  reasonable  compensation  for  hi* 
serrices  in  performing  his  duties  aa  trustee  under  the  deed,  to  be  fixed  by 
the  court,  unless  the  parties  can  agree  in  relation  thereto,  and  also  to  be 
reimbursed  for  all  expenses  incurred  by  him:  Moore  v.  CaVchia,  96  Cal.  435; 
29  Am.  St.  Rep.  128,  and  note.  This  question  is  discussed  at  length  in  tb« 
monographic  note  to  Qibton't  case^  17  Am.  Deo.  266. 


Waddell  v,  Latham. 

[71  Mississippi,  351.] 

Vendor  and  Vendee — Action  tor  Purchase  Price — Estoppel. — Arendee 
who  goes  into  the  possession  of  land  under  a  warranty  deed  puts  it  of 
record,  refuses  to  restore  the  statu*  quo,  occupies  and  leases  the  land  for 
many  years,  and,  when  sued  for  the  purchase  price,  alleges  by  sworn  an- 
swer that  he  took  possession  under  an  executed  contract  and  deed,  deli  r. 
ered  absolutely  and  unconditionally,  is  estopped  from  subsequently 
asserting  that  he  went  into  possession  under  an  executory  contract,  for 
the  purpose  of  putting  the  burden  of  proof  upon  the  vendor  to  show 
that  when  he  sold  the  land  he  had  a  perfect  title  thereto. 

Vendor  AND  Vendee— Action  fob  Purchase  Price — Defect  in  Title. — 
A  vendee  who  has  gone'into  possession  of  land  under  an  executed  con- 
tract of  sale  is  not  compelled  in  equity  to  pay  the  purchase  price, 
although  he  has  not  been  evicted,  if  it  appears  that  the  title  of  the 
grantor  is  invalid,  and  that  he  is  insolvent,  but  the  vendee  must  clearly 
•how  the  defect  of  title,  and  that,  if  sued,  he  cannot  maintain  his  pos- 
session, and  failing  to  show  the  invalidity  of  the  title  of  the  grantor, 
the  latter  is  entitled  to  recover  the  purchase  price. 

Bill  by  T.  H.  Allen  to  enforce  a  lien  for  the  purchase 
price  of  certain  land.  In  1886  Allen  entered  into  negotia- 
tions to  sell  the  land  to  B.  B.  Waddell  for  four  thousand  dol- 
lars on  credit.  The  latter  executed  a  note  to  the  former  for 
the  sum  named,  payable  five  years  after  date,  with  six  per 
cent  interest,  payable  annually,  and  Allen  executed  a  war- 
ranty deed  to  Waddell,  reciting  that  the  above-named  con- 
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sideration  had  been  paid.  It  was  desired  that  the  deed  show 
no  encumbrance  for  the  purchase  money,  because  Waddell 
wanted  to  negotiate  a  loan  on  the  land.  Nor  was  it  inteiided 
that  the  deed  should  be  delivered  or  recorded  until  such 
loan  was  procured  and  the  purchase  price  paid.  Waddell 
immediately  took  possession  and  began  to  cultivate  the 
land,  obtaining  advances  and  supplies  from  Allen.  Wad- 
dell obtained  the  deed  from  Allen  for  the  purpose  of  exam- 
ination of  the  title  to  the  land,  and  found  that  Allen  had 
no  paper  title  and  nothing  to  support  his  claim  of  title 
except  adverse  possession  for  more  than  ten  years.  For 
want  of  record  title  no  money  could  be  borrowed  on  the 
land,  and  soon  afterward  Allen  became  insolvent.  Wad- 
dell then  immediately  put  his  deed  on  record,  and  on  No- 
vember 5,  1890,  the  present  suit  was  filed.  Waddell,  by 
answer  admitted  the  purchase,  but  denied  that  the  delivery 
of  the  deed  was  conditional,  and  asserted  that  it  was  abso- 
lute. He  also  denied  liability  for  the  purchase  money,  be- 
cause of  the  alleged  defective  title  and  Allen's  insolvency, 
and  by  way  of  aflfirmative  relief  prayed  that  Allen  be  required 
to  tender  a  deed  conveying  a  perfect  title  before  any  decree 
was  rendered  for  the  purchase  price.  Latham  Alexander 
and  Company  were  substituted  as  complainants,  they  having 
become  the  assignees  of  the  purchase  money  note.  Judg- 
ment as  prayed  for  in  the  bill,  and  Waddell  appealed, 

St,  John  Waddellf  for  the  appellant. 

D.  A.  Scott,  for  the  appellees. 

■**  Cooper,  J.  It  is  far  too  late  for  the  appellant  to  set 
up  the  claim  that  he  is  a  purchaser  of  the  lands  under  an 
executory  and  not  an  executed  contract.  Doubtless  tliat 
was  the  attitude  it  was  intended  for  him  to  occupy,  and 
when  the  deed  was  intrusted  to  him  it  was  not  intended  to- 
be  delivered  by  the  grantor.  But  the  appellant  put  it  to 
record;  refused  to  restore  the  status  quo,  upon  the  ground  that 
to  do  so  would  be  an  admission  that  the  grantor  had  justly 
lost  confidence  in  him;  occupied  and  leased  the  land  for 
many  years,  and  finally,  by  his  sworn  answer  and  cross-bill, 
unequivocally  asserted  that  the  delivery  of  the  deed  was  ab- 
solute and  unconditional.  Though  what  was  done  was  not 
intended  by  the  grantor  as  a  delivery  of  the  deed,  he  had  the 
right  to  treat  it  as  a  delivery,  by  reason  of  the  conduct  of 
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appellant,  and  to  exhibit  his  bill  to  foreclose  the  lien  for 
the  purchase  price.  It  suits  the  appellant  now  to  occupy 
the  inconsistent  attitude  of  a  purchaser  under  an  executory 
■contract  for  the  reason  tliat,  if  he  can  occupy  this  relation, 
it  will  devolve  upon  complainant  the  burden  of  proving  that 
he  has  a  good  title  to  the  lands  sold  before  he  can  call  on 
ap[)ellant  to  consummate  the  contract  and  pay  the  purchase 
price,  but  since  appellant  cannot  now  be  treated  otherwise 
than  as  a  vendee  in  the  undisturbed  and  undisputed  posses- 
f;ion  of  the  "•  land,  it  devolves  on  him  to  show  clearly  the 
<lefect  of  title  relied  on  by  him.  The  grantor  being  confess- 
edly insolvent,  a  court  of  equity  will  refuse  to  compel  the 
grantee  to  pay  the  purchase  price,  although  he  has  not  been 
•evicted,  if  it  is  made  to  appear  that  the  title  is  invalid: 
Johnson  v.  Jones,  13  Smedes  &  M.  580;  KiJpatrick  v.  Dye,  4 
Sniedes  &  M.  289;  McDonald  v.  Green,  9  Smedes  &  M.  138; 
Wailes  v.  Cooper,  24  Miss.  208;  Gartman  v.  Jones,  24  Miss. 
234;  Miller  v.  Lamar,  43  Miss.  383.  But  the  defendant  must 
■clearly  show  the  defect  of  title,  and  that  if  sued  he  cannot 
maintain  his  possession:  Moss  v.  Davidson,  1  Smedes  &  M. 
112;  Ayers  v.  Mitchell,  3  Smedes  &  M.  683;  McDonald  v. 
Green,  9  Smedes  &  M.  138;  Green  v.  McDonald,  13  Smedes 
A  M.  445.  The  appellant  failed  to  show  the  invalidity  of  the 
title  of  the  grantor.  At  most,  he  has  shown  a  title  imperfect 
in  written  muniments,  but  supported  by  possession  certainly 
fiufhcient  in  time,  and  probably  in  character,  to  cure  all 
defects. 

Counsel  is  mistaken  in  stating  that  the  pleadings  admit 
that  by  accident  a  part  of  the  land  intended  to  be  conveyed 
was  omitted  from  the  deed,  and  that,  without  directing  a  cor- 
rection of  this  error,  the  court  has  decreed  a  sale  Jiot  only  of 
the  land  described  in  the  deed,  but  of  that  omitted. 

The  final  decree  directs  the  grantor  to  convey  this  land 
-within  twenty  days  from  the  date  of  the  decree,  and,  in  de- 
fault thereof,  that  the  clerk  of  the  court,  acting  as  commis- 
sioner, shall  make  the  conveyance. 

We  find  no  error  in  the  decree,  and  it  is  affirmed. 


Vendor  and  Pubohasbr— Action  for  Ppkchasi  Monkt— DircNSKs.— 
A  vendee  in  pouession  caunot  defend  ngaitist  an  aotioa  for  the  payoneat 
•of  the  purchase  money  of  the  land:  OiU*  v.  WilUamg,  3  Ala.  316;  37  Am. 
Deo.  Gtf'i.  A  vemleo  cannot  resist  the  payment  of  purchase  money  while 
^«  retains   the  warranty  bund    and  continues   in   posaessiou  of   tlie  laudi 
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Lynch  V.  Beater,  4  Tex.  431;  51  Am.  Dec.  735.  In  Oans  v.  Remhaw,  2  Pa.. 
St.  34,  44  Am.  Dec.  152,  it  was  held  that  the  vendee  in  possession  may 
resist  an  action  for  the  purchase  money  without  surrendering  possession,  if 
the  rendor  is  unable  to  make  title  according  to  his  agreement;  and  see  the' 
Bote  to  that  case  where  the  other  cases  in  the  series  are  collected. 


Pearson  v.  MiLtEE. 

[71  Mississippi,  379.] 
KXBMFTIONS — ^HocsEHOLDEB. — An  Unmarried  man  who  holds  and  occnpie» 
one  bouse  as  an  office  and  sleeping  apartment,  while  his  grandfather, 
whom  he  supports,  occupies  a  different  dwellmg  furnished  by  himself, 
but  owned  by  the  former,  who  employs  and  pays  a  servant  to  care  for 
his  grandfather,  all  of  the  parties  taking  their  meals  at  different  places,. 
is  not  a  "householder  having  a  family,"  so  as  to  exempt  his  personal- 
property  from  seizure  under  execntion  against  him. 

Execution.  Claim  of  exemption  by  an  unmarried  man, 
tinder  the  following  statute:  "Every  person  being  a  house- 
holder, and  having  a  family  residing  in  any  city,  town,  or 
Tillage,  shall  be  entitled  to  hold,  exempt  from  seizure  or 
sale  under  execution,  personal  property,  to  be  selected  by 
him,  not  to  exceed  in  value  two  hundred  and  fifty  dollars.'^ 
Judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Stone  &  Lowrey,  for  the  appellant. 

W.  D.  Miller,  for  the  appellee. 

»8i  "Woods,  J.  A  householder  may  be  said  to  be  a  person 
owning  or  holding  and  occupying  a  house;  and  a  family  may 
be  defined  to  be  a  collection  of  persons  living  together  under 
one  head.  A  householder  having  a  family  may  be  char- 
acterized as  the  head  of  a  family  occupying  a  house,  and 
living  together  in  one  domestic  establishment.  He  need  not 
be  a  husband  or  a  father,  nor  need  the  family  over  which  he 
has  headship  and  control  be  kept  together  as  a  unit  continu- 
ously. The  education  of  children,  the  illness  of  any  member 
of  the  family  requiring  change  of  climate,  or  mere  absence, 
however  protracted,  if  only  temporary,  for  pleasure  or  recre- 
ation, will  not,  of  course,  dissolve  the  family  relationship  or 
break  up  the  household. 

Applying  these  definitions  and  their  obvious  limitation* 
to  the  facts  contained  in  the  record  of  the  case  at  bar  it 
seems  clear  to  us  that  the  appellant  is  not  a  householder 
having  a  family.     He  holds  and  occupies,  as  an  office  and 
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sleeping  apartment,  one  house;  his  grandfather  occupies 
another  and  distinct  dwelling.  The  appellant  owns  this 
dwelling  so  occupied  by  the  grandfather,  and  the  grandfather 
owns  its  furnishings  and  furniture.  The  appellant  employs 
the  servant  who  lives  with  and  cares  for  the  grandfather, 
and  supplies  the  table  of  the  grandfather  from  a  restaurant. 
The  parties  do  not  live  together  under  the  headship  of  the 
appellant  as  a  collection  of  persons  in  one  family;  they 
occupy  '®*  different  houses;  they  take  their  meals  at  sep- 
arate places,  and  there  is  only  the  pleasing  and  natural  care 
and  attention  bestowed  upon  the  ancestor  by  the  descendant 
which  instinct  and  honor  prompt  to.  It  is  the  case  of  the 
kind  and  thoughtful  offspring  providing  for  the  temporal 
wants  of  the  aged  and  dependent  progenitor  in  furnishing 
him  a  comfortable  abode  with  table  comforts,  but  it  is  nothing 
more.  The  appellant  is  not  a  householder,  having  a  family 
dwelling  in  one  domestic  establishment,  of  which  he  has  the 
headsiiip  and  government. 
Affirmed,  . 

Execution— ExEMPTiow — Meaning  of  Purase  "Head  of  Familt." — 
Exemption  statutes  apply  only  to  the  case  of  a  housekeeper  with  family, 
and  the  family  contemplated  are  those  who  reside  with  or  compose  the 
household  of  the  debtor:  Seaton  v.  Marshall,  6  Bush,  429;  99  Am.  Dec. 
683,  and  note.  A  widow  keeping  a  boarding-house,  with  a  female  friend 
residing  with  her,  and  female  servants,  besides  the  boarders,  is  the  head 
of  a  family:  Race  v.  Oldridye,  90  IlL  250;  32  Am.  Rep.  27,  and  note.  A 
"householder"  is  any  head  or  chief  of  a  domestic  establishment,  which 
he  keeps  together  and  provides  for,  but  he  need  not  be  the  actual  occupant 
of  a  bouse:  Nelson  v.  State^  57  Miss.  286;  34  Am.  Rep.  444.  A  widow 
living  with  her  father  may  be  the  bead  of  a  family  if  she  have  children 
depending  upon  her  for  support,  although  her  father  claims  absolute  con- 
trol over  the  farm  and  house:  Bachman  v.  Crawford,  3  Humph.  213;  39 
Am.  Deo.  163,  and  note.  See  a  full  discussion  of  this  question  in  the 
extended  notes  to  Rockwdl  T.  Hubbell,  45  Am.  Deo.  254.  and  Wade  t. 
Jonut  61  Am.  Deo.  586. 
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Louisville,  New  Orleans  and  Texas  Railway 
Company  v.  Whitehead. 

[71  Mississippi,  451.] 

WiTNissKS— Experts — Cbbdibility. — An  instruction  that  the  evidence  of 
expert  witnesses  is  "  to  be  received  with  caution,  as  the  opinions  of  such 
witnesses,  however  honestly  entertained,  may  be  erroneous,"  is  fatally 
erroneous,  for  the  reason  that  expert  evidence  is  to  be  received  and 
treated  by  the  jury  precisely  as  other  testimony. 

Witnesses — Expert  Evidence — Credibility. — The  weight  to  be  given  to 
expert  evidence  must  be  determined  by  the  character,  the  capacity,  the 
skill,  the  opportunities  for  observation,  and  the  state  of  mind  of  the 
experts  themselves,  as  seen,  heard,  and  estimated  by  the  jury,  and  by 
the  nature  of  the  case  and  all  its  developed  facta. 

Mayes  &  Harris,  for  the  appellant. 

Cassedy  &  Cassedy,  for  the  appellee. 

453  Woods,  J.  The  first  instruction  given  for  appellee  is 
justly  obnoxious  to  the  criticism  of  containing  a  comment  on 
the  testimony  of  the  two  chief  witnesses  for  the  appellant, 
and  as  charging  the  jury  on  the  weight  of  the  evidence.  The 
jury  was  informed  by  the  court  that  the  evidence  of  these 
witnesses  was  to  "be  received  with  caution,  as  the  opinions 
of  such  witnesses,  however  honestly  entertained,  may  be  erro- 
neous," etc.  The  singling  out  of  the  witnesses  supposed  to 
have  been  expert  witnesses  (whether  they  were  or  not  it  is 
unnecessary  for  us  to  determine)  for  discrediting  remark  by 
the  court,  and  the  unfavorably  contrasting  their  evidence  with 
the  other  evidence  in  the  case,  was  in  disregard  of  section  732 
of  the  code  of  1892. 

The  evidence  of  expert  witnesses  is  to  be  received  and  **• 
treated  by  the  jury  precisely  as  other  testimony.  Its  value 
may  be  very  great,  or  it  may  be  of  little  worth.  It  may  be 
conclusive,  or  it  may  be  not  even  persuasive.  Its  weight  will 
be  determined  by  the  character,  the  capacity,  the  skill,  the 
opportunities  for  observation,  and  the  state  of  mind  of  the  ex- 
perts themselves,  as  seen  and  heard  and  estimated  by  the 
jury,  and,  it  should  be  added,  by  the  nature  of  the  case  and 
all  its  developed  facts:  Lawson  on  Expert  and  Opinion  Evi- 
dence, 240;  Humphries  v.  Johnson,  20  Ind.  190;  Atchison  etc. 
R.  R.  Co.  V.  Thul,  32  Kan.  255;  49  Am.  Rep.  484;  Thompson 
v.  Ish,  99  Mo.  160;  Carter  v.  Bakery  1  Saw.  612;  Stone  v. 
Chicago  etc.  Ry.  Co.,  66  Mich.  76. 

Reversed. 
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Witnesses  —  Expkkts  —  Credibility. — Expert  evidence  should  be  re- 
•ceived  with  great  caution,  and  rejected  by  the  jurors  the  same  as  the  tes- 
timony of  any  other  witness  if,  after  due  consideration,  they  deem  it  not 
well  founded  in  fact:  Haight  v.  Vallet,  89  Cal.  245;  23  Am.  St.  Kep.  465, 
and  note.  Medical  testimony  should  be  received  with  the  utmost  caution, 
«nd,  nnless  sustained  by  reasons  drawn  from  facts,  is  entitled  to  little 
•weight:  Clark  v.  State,  12  Ohio,  48.3;  40  Am.  Dec.  481,  and  note;  but  in  an 
ordinary  case  it  is  error  to  instruct  the  jury  that  medical  testimony  should 
be  received  and  weighed  with  caution:  Atchison  etc.  R.  R.  Co.  v.  Thul,  32 
Kan.  255;  49  Am.  Rep.  484.  If  a  jury  reach  a  conclusion  from  a  consider- 
ation of  the  whole  evidence,  including  that  given  by  experts,  they  are  not 
to  snrrender  this  conclusion  because  the  opinions  of  experts  do  not  coincide 
with  theirs:   Alabama  etc.  R.  R.  Co.  v.  Hill,  93  Ala.  514;  30  Am.  St.  Rep.  65. 

Witnesses — Weight  to  be  Given  Expert  Testimony. — The  value  of 
the  testimony  an  expert  may  give  is  for  the  jury,  and  depends  upon  the 
«kill  of  the  witness  in  his  profession,  the  extent  of  which  may  be  shown  by 
one  who  speaks  from  knowledge:  Thompson  v.  Ish,  99  Mo.  160;  17  Am.  St. 
Rep.  552;  Clark  v.  Finher,  1  Paige,  171;  19  Am.  Dec.  402.  An  instruction 
ia  erroneous  which  says  that  "  the  jury  in  judging  the  weight  of  expert  tes- 
timony should  consider  the  character  of  the  witness,  and  the  interest,  if 
any,  be  has  in  the  case:  Duvall  v.  Kenton,  127  Ind.  178.  See,  also,  the  ex> 
tended  note  to  Hammond  v.  Woodman,  66  Am.  Deo.  228. 


Cryee  V.  State. 

(71  Mississippi,  467.] 

MuBDKB— Joint  Responsibility— Erroneous  Instruction. — On  the  trial 
of  one  of  two  persons  charged  with  murder  in  resisting  arrest,  an  in- 
Btrnction  as  to  the  joint  responsibility  of  the  one  on  trial  for  the  acts  of 
the  other  is  irrelevant  and  erroneous  when  no  conspiracy  is  estab* 
lished,  and  it  appears  that  the  one  not  on  trial  did  not  do  the  killing. 

HcBDBR — Manslaughter — Resisting  Unlawful  Arrest. — One  unlaw- 
fully sought  to  be  arrested,  who,  without  malice  and  to  ])revent  such 
arrest,  kills  the  party  seeking  to  arrest  him,  is  not  guilty  of  murder, 
but  of  manslaughter  only. 

Abbist — When  Unlawfol. — An  arrest  sought  to  be  made  by  an  officer 
without  a  warrant,  for  a  crime  not  committed  in  his  presence,  and 
when  it  is  doubtful  if  any  crime  has  been  committed,  is  an  unlawful 
arrest. 

Appeal  from  a  conviction  for  murder.  S.  and  E.  Cryer 
were  jointly  indicted  for  the  murder  of  one  Robinson.  S. 
Cryer  was  tried  and  found  guilty  on  his  separate  trial.  A 
dispute  arose  between  the  Cryers  and  one  Young,  and  during 
the  ensuing  difficulty  Young  was  severely  wounded.  A 
deputy  sheriff  was  then  sent  for  to  arrest  the  two  Cryers. 
He  acted  without  a  warrant,  and  on  information  alone. 
After  arresting  S.  Cryer  he  deputized  one  Robinson  to  assist 
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hitn,  giving  the  latter  a  gun,  and  placing  S.  Cryer  in  hia 
charge.  The  sheriff  then  attempted  to  arrest  E.  Cryer,  but 
was  resisted,  and,  as  S.  Cryer  was  calling  upon  E.  Cryer  for 
assistance,  the  latter  and  the  oflBcer  started  to  where  S.  Cryer 
was  in  the  custody  of  Robinson.  Before  reaching  that  spot 
E.  Cryer  ran  away,  and  the  officer  then  attempted  to  fetter 
S.  Cryer,  and,  while  so  engaged,  E.  Cryer  canie  back,  seized 
the  gun  in  the  hands  of  Robinson,  and  a  struggle  ensued 
between  them  for  its  possession.  S.  Cryer,  liaving  seized  the 
sheriflf  from  behind,  the  latter  discharged  his  pistol  at  him 
from  over  his  shoulder.  Both  of  the  Cryers  then  jQed,  and  it 
was  discovered  that  Robinson  had  been  shot  and  killed. 
One  witness  testified  that  S.  Cryer  shot  Robinson,  but  there 
was  no  evidence  that  E.  Cryer  fired  a  shot  during  the  diffi- 
culty. The  first  instruction  given  by  the  trial  court  defined 
conspiracy,  and  declared  the  responsibility  of  conspirators 
for  the  acts  of  each  other,  done  in  the  prosecution  of  the  com- 
mon design,  and  that  if  the  two  Cryers  "combined,  and  acted 
in  concert  to  resist  arrest,  and,  on  the  execution  of  this  de- 
sign, S.  Cryer  shot  and  killed  Robinson,  both  were  guilty  of 
murder." 

/.  fl".  Price  and  J.  B.  Sternherger,  for  the  appellant. 

Frank  Johnston^  attorney  general^  for  the  state. 

*'•  Cooper,  J.  There  is  no  suggestion  in  the  evidence 
that  Robinson  was  killed  by  Ephraim  Cryer.  Indeed,  it  is 
shown  by  all  the  testimony  that  he  was  not.  So  much  of 
the  first  instruction  for  the  state  as  relates  to  the  responsi- 
bility of  appellant  for  the  act  of  Ephraim  could  only  confuse 
the  jury,  and  should  not  have  been  given.  It  had  no  rele- 
vancy to  the  issue. 

The  second  instruction  for  the  state  is  fatally  erroneous. 
By  law  "  an  officer  or  private  person  may  arrest  any  person 
without  warrant,  for  an  indictable  ofi'ense  committed,  or  a 
breach  of  the  peace  threatened  or  attempted  in  his  presence, 
or  when  a  person  has  committed  a  felony,  though  not  in  his 
presence;  or  when  a  felony  has  been  committed,  and  he  has 
reasonable  ground  to  suspect  and  believe  the  person  pro- 
posed to  be  arrested  to  have  committed  it;  or  on  a  charge 
made  upon  reasonable  cause  of  the  commission  of  a  felony 
by  the  party  propos.ed  to  be  arrested.  And,  in  all  cases  of 
arrests   without  warrant,  the  person    making    such   arrest, 
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must  inform  the  accused  of  the  object  and  cause  of  the  ar- 
rest, except  when  he  is  in  the  actual  commission  of  the 
offense,  or  is  arrested  on  pursuit  "  :  Code  1892,  sec.  1375. 

The  officer  making  the  arrest  on  the  occasion  of  the  hom- 
icide confessedly  had  no  warrant;  the  evidence  leaves  it  more 
than  doubtful  that  any  felony  had  been  committed  by  any 
one,  or  that  appellant  "  et  al."  had  been  cliarged,  upon  rea- 
sonable cause,  with  the  commission  of  a  felony;  and,  con- 
fessedly, the  offense  for  which  the  arrest  was  sought  to  be 
made  was  not  committed  in  the  presence  of  the  officer. 

The  second  instruction  for  the  state  informed  the  jury 
"that,  if  you  believe  from  the  evidence  in  this  case,  that  the 
defendant  shot  and  killed  deceased  at  a  time  when  deceased 
and  others  were  trying  to  arrest  defendant  et  al.,  and  that 
he,  defendant,  shot  and  killed  him  in  order  to  prevent  said 
arrest,  the  defendant  is  guilty  as  charged,  and  the  jury 
should  so  find." 

This  instruction  either  tells  the  jury  that  the  arrest  sought 
***  to  be  made  was  a  lawful  arrest,  and  was  therefore  errone- 
ous because  upon  the  weight  of  evidence  (Code,  sec.  732),  or 
instructed  the  jury  that,  if  one  unlawfully  sought  to  be  ar- 
rested resists,  and  kills  the  party  seeking  to  arrest  him,  to 
prevent  such  arrest,  and  not  in  malice,  he  is  guilty  of  mur- 
der. This  is  not  the  law,  for  the  killing  under  such  circum- 
stances would  be  manslaughter,  and  not  murder:  WhartOQ 
on  Homicide,  sees.  225-271. 

Judgment  reversed,  and  a  new  trial  awarded. 

HoMiciDB — Resisting  Unlawful  Arrest. — A  person  may  resist  the  at- 
tempt of  another  to  enter  his  bouse  for  the  purpose  of  illegally  arresting  him. 
If  resistance  by  unlawful  means,  but  without  malice,  results  in  the  death 
of  the  assailant,  it  is  manslaughter:  Slate  v.  Scheele,  57  Conn.  307;  14  Am. 
St.  Rep.  106,  and  note.  An  illegal  arrest  is  deemed  in  law  a  great  (provo- 
cation, and,  if  conceded  to  constitute  adequate  cause,  yet  to  reduce  a  killing 
in  resisting  such  arrest  to  manslaughter,  sudden  passion  must  have  existed 
in  the  mind  of  the  slayer  at  the  time  of  the  homicide,  otherwise  the  killing 
is  murder:  JUiller  v.  State,  31  Tex.  Cr.  Rep.  609;  37  Am.  St.  Rep.  836,  and 
note.     See,  also,  the  note  to  Commomoealth  v.  Wright,  33  Am.  St.  Rep.  485. 

ARRX8T — WuEN  UNLAWFUL. — An  arrest  without  warrant  for  a  niiade- 
meanor  by  an  officer  of  the  peace  who  does  not  see  the  offense  committed  i» 
illegal:  nor  will  suspicion  that  the  party  has  committed  a  misilenieanor  oa 
A  previous  occasion  justify  an  arrest  without  warrant:  Pinkerton  v.  Verberg, 
78  Mich.  573;  18  Am.  St.  Rep.  473,  and  note.  No  arrest  can  be  made  for 
•  misdemeanor  unless  by  w.-irrant  upon  complaint  duly  made,  or  by  an  offi- 
eer  or  bystander  who  actually  see  the  offense:  Ron  v.  Leggetl,  61  Mich.  445( 
1  Am.  St  Rep.  608,  and  note.     An  officer  is  a  trespaMer  if  ha  attempts  to 
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<nake  an  arrest  without  a  warrant  when  he  u  not  authorized  to  do  m: 
Commonwealth  r.  Wright,  168  Mass.  149;  35  Am.  St.  Rep.  475,  and  note, 
with  the  oases  collected.  See,  also,  Filer  ▼.  Smith,  96  Mich.  347;  35  Am.  8fe. 
Kep.  603,  and  note. 

HoMiciDB — Joint  Liability. — In  the  absence  of  a  conspiracy  a  mere 
presence  when  a  homicide  is  committed  by  one  person  on  another  does  not 
render  the  third  person  guilty,  though  he  may  be  involved  in  a  difBculty 
with  others  of  the  party  of  the  deceased,  nnless  he  does  some  overt  act  with 
a  view  to  the  commission  of  the  homicide,  see  Woolvocavtr  T.  State,  50  Ohio^ 
fit.  277;  40  Am.  St.  Rep.  6C7,  and  note. 
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Interstate  Commercs— Taxation  o»  Foreign  Tklkorafh  Compant.— 
A  state  tax  imposed  upon  telegraph  companies  operating  within  the 
state,  in  lieu  of  all  other  taxes,  as  a  privilege  tax,  its  amount  beiug 
graduated  according  to  the  amount  and  value  of  the  property  measured 
by  miles,  if  reasonable  in  amount,  and  especially  if  less  than  the  ad 
valorem  state  tax,  is  valid  and  not  an  interference  with  interstate  com- 
merce when  imposed  npon  a  foreign  telegraph  company  operating  its 
lines  in  and  across  the  state,  although  such  company  is  engaged  in  send* 
ing  interstate  messages. 

R.  S.  Guernsey^  Mordecai  <k  Gadsden^  and  Brame  dc  Alex- 
<inder,  for  the  appellant. 

Williamson  &  Potter,  for  the  appellee. 

858  Woods,  J.  This  action  was  instituted  by  the  revenue 
agent  of  the  state  for  the  recovery  of  a  privilege  tax  alleged 
to  be  due  by  the  appellant  for  the  years  1888  and  1889,  under 
section  585  of  the  code  of  1880,  and  the  amendment  thereto 
contained  in  section  1,  chapter  3,  of  the  acts  of  1888.  Under 
the  statute  thus  amended,  among  other  *'*  provisions,  we 
find  this  language:  "A  tax  on  privileges  is  levied  as  follows, 
to  wit:  On  each  telegraph  company  operating  one  thousand 
miles  or  more,  which  shall  be  in  lieu  of  other  state,  county, 
or  municipal  taxes,  three  thousand  dollars;  ....  on  each 
telegraph  company  operating  less  than  one  thousand  miles 
of  wire,  for  each  mile  of  wire,  one  dollar."  The  declaration 
alleges  that  the  appellant  operated,  in  the  aggregate,  during 
the  years  named,  three  hundred  and  ninety-one  and  twenty- 
^ight  one  hundredths  miles  of  wire  in  the  state  of  Mississippi, 
and  was,  therefore,  under  the  statute,  liable  for  a  tax  of  three 
hundred  and  ninety-one  dollars  and  twenty-eight  cents  for 
«ach  year  named. 
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It  will  be  thus  seen  at  once  that  this  is  a  tax  imposed  upon 
a  telegraph  company,  in  lieu  of  all  others,  as  a  privilege  tax, 
and  its  amount  is  graduated  according  to  the  amount  and 
value  of  the  property  measured  by  miles.  It  is  to  be  noticed 
that  it  is  in  lieu  of  all  other  taxes,  state,  county,  raunicipaL 
Tlie  reasonableness  of  the  imposition  appears  in  the  record, 
as  sliowu  by  the  second  count  of  the  declaration  and  its 
exhibits,  whereby  the  appellant  seems  to  be  burdened  in  this 
way  with  a  tax  much  less  than  that  which  would  be  produced 
if  its  property  had  been  subjected  to  a  single  ad  valorem  tax. 

The  pleas  bring  in  question  the  validity  of  our  statute,  and 
aver  its  conflict  with  the  interstate  commerce  clause  of  the 
constitution  of  the  United  States. 

The  record  presents  a  federal  question,  and  we  acknowl- 
edge ourselves  bound  to  follow  the  decisions  of  the  court  of 
last  resort  of  the  United  States,  if  that  court  shall  be  found 
to  have  adjudicated  it.  Our  difliculty  arises  from  our  inabil- 
ity to  say  with  confidence  what  the  supreme  court  of  the 
United  States  has  finally  determined  in  cases  of  like  char- 
acter. The  reported  opinions  of  that  court  are  so  irrecon- 
cilable in  their  variances  and  seeming  conflicts,  in  our  view, 
that  it  is  with  diffidence  that  the  impartial  student  can 
afiirm  what  will  or  will  not  follow  in  any  given  state  of  case. 

If  the  line  of  decisions  adopted  in  Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  S.  1;  Western  Union  Tel.  Co.  «•<► 
V.  Texas,  105  U.  S.  460;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196;  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S. 
34;  Robbins  v.  SMby  County  Taxing  Dist.,  120  U.  S.  489;  Leloup 
V.  Port  of  Mobile,  127  U.  S.  640,  and  Crutcher  v.  Kentticky^ 
141  U.  S.  47,  stood  alone,  the  settlement  of  the  controversy 
in  the  case  at  bar  would  be  made,  without  great  difliculty,  in 
accordance  with  the  contention  of  the  appellant.  But  the 
numerous  other  cases  decided  by  the  same  great  tribunal,  in 
which  was  involved  the  same  or  like  questions  as  are  to  be 
found  in  those  just  named,  and  in  which  contrary  views  seem 
to  have  been  upheld,  involves  the  controversy  in  much  ap- 
parent, and,  as  we  think,  some  real,  difliculty.  If  we  had  for 
our  guidance  only  the  other  line  of  decisions,  embracing  State 
Tax  on  Railway  Gross  Receipts,  15  Wall.  284;  Osborne  v. 
Mobile,  16  Waif.  479;  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  8.  365;  Western  Union  Tel.  Co.  v.  Massachusetts,  125 
U.  S.  530;  Maine  t.  Grand  Trunk  Ry.  Co.,  142  U.  8.  217; 
Ficldin  v.  Shelby  County  Taxing  Dist.,  145  U.  8.  1;  St.  Louis  v. 
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Western  Union  Tel.  Co.,  148  U.  S.  92,  the  right  of  the  revenue 
agent  of  the  state  to  maintain  this  suit  successfully  would 
seem  to  be  well  established  in  accordance  with  the  views  of 
counsel  for  appellee. 

If  from  generalization  we  descend  to  detail  the  confusion 
that  prevails  in  the  decisions  of  the  court  whose  lead  we  are 
bound  to  follow  touching  interstate  commerce  will  be  seen  at 
once,  and  their  confusion  will  deepen  on  protracted  exami- 
nation. 

In  the  case  of  the  Western  Union  Tel.  Co.  v.  Texas,  105 
U.  S.  460,  Mr.  Chief  Justice  Waite,  speaking  for  a  unanimous 
court,  said:  "The  Western  Union  Telegraph  Company,  hav- 
ing accepted  the  restrictions  and  obligations  of  this  provision 
by  Congress,  occupies  in  Texas  the  position  of  an  instrument 
of  foreign  and  interstate  commerce,  and  of  a  government 
agent  for  the  transmission  of  messages  on  public  business. 
Its  property  in  the  state  is  subject  to  taxation  the  same  as 
other  property,  and  it  may  undoubtedly  be  taxed,  in  a  proper 
way,  on  account  of  its  occupation  and  business."  This  very 
language  of  the  ^^^  then  chief  justice  is  quoted  with  approba- 
tion in  Telegraph  Co.  v.  Massachusetts,  125  U.  S.  530,  by  Mr. 
Justice  Miller,  speaking  for  an  undivided  court.  It  is  un- 
qualifiedly declared  in  these  two  cases  that  the  telegraph 
company,  the  agent  of  the  government  and  engaged  in  inter- 
state commerce,  as  held  repeatedly  in  the  court  whose  deci- 
sions we  are  reviewing,  "may  undoubtedly  be  taxed,  in  a 
proper  way,  on  account  of  its  occupation  and  its  business." 

But  in  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  as  well  as  in 
other  cases,  Mr.  Justice  Bradley,  speaking  for  the  same  united 
court,  says:  "  Ordinary  occupations  are  taxed  in  various 
ways,  and,  in  most  cases,  legitimately  taxed.  But  we  fail  to 
see  how  a  state  can  tax  a  business  occupation  when  it  cannot 
tax  the  business  itself.  ....  In  Western  Union  Tel.  Co.  v. 
Texas,  105  U.  S.  460,  we  decided  that  a  state  cannot  lay  a 
tax  on  the  interstate  business  of  a  telegraph  company,  as  it 

is  interstate  commerce In  the  present  case,  it  is  true, 

the  tax  is  not  laid  upon  individual  messages,  but  it  is  laid  on 
the  occupation  or  the  business  of  sending  such  messages.  It 
comes  plainly  within  the  principle  of  the  decisions  lately 
made  by  this  court  in  Rohbins  v.  Shelby  County  Taxing  Dist., 
120  U.  S.  489,  and  Philadelphia  etc.  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326."    And  this  rule  seems  to  be  adopted  in 
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one  or  two  later  cases.     The  conflict  in  the  decisions  on  thia 
point  appears  to  be  sharp  and  irreconcilable. 

The  case  of  Osborne  v.  Mobile,  16  Wall.  479,  occupies  a 
most  unique  position.  In  this  case  the  court  held  that  a 
privilege  tax  levied  upon  an  express  company  having  busi- 
ness iiitraterritorial  as  well  as  extraterritorial,  was  not  invalid 
or  repugnant  to  the  interstate  commerce  clause  of  the  federal 
constitution.  In  PicJcard  v.  Pullvian  Southern  Car  Co.,  117 
U.  S.  34,  the  case  of  Osborne  v.  Mobile,  16  Wall.  479,  was 
re-examined,  and  the  correctness  of  its  determination  re- 
affirmed; and  in  Bobbins  v.  Shelby  County  Taxing  DisL,  120 
U.  S.  489,  Mr.  Chief  Justice  Waite  and  Mr.  Justice  Field  and 
Mr.  Justice  Gray,  in  their  dissenting  opinion,  refer  to  it  as 
unchallenged  authority.  It  has  *®*  been  quoted  by  Mr 
Justice  Bradley,  in  a  dissenting  opinion,  as  authority.  But 
tl)e  judge  last  named,  in  delivering  the  opinion  of  the  court 
in  another  case — the  case  of  Leloup  v.  Port  of  Mobile,  127 
U.  S.  640 — indulges  the  remark  that  the  Osborne  case  would 
now  be  decided  otherwise. 

Again,  in  the  case  of  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  it  was  held  that  the  transportation  of  passen- 
gers and  freight  for  hire  by  a  steam  ferry  across  the  Dela- 
ware river,  from  New  Jersey  to  Philadelphia,  by  a  New 
Jersey  corporation,  is  interstate  commerce,  and  not  subject 
to  taxation  by  the  state  of  Pennsylvania,  while  in  Wirjgins 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  365,  the  court  holds 
that  the  state  has  the  power  to  impose  a  license  fee  upon 
ferry-keepers  living  in  the  state  for  boats  which  they  own  and 
use  in  conveying,  from  a  landing  in  the  state,  passengers  and 
goods  across  a  navigable  river  to  a  landing  in  another  state. 

Once  more,  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S. 
34;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  and  Norfolk  etc. 
R.  R.  Co.  V.  Pennsylvania,  136  U.  S.  114,  in  no  doubtful  terms 
deny  to  the  states  the  right  to  impose  a  license  tax  on  any 
agency  employed,  even  partially,  in  interstate  commerce;  but, 
on  the  other  hand,  Telegraph  Co.  v.  Massachusetts,  125  U.  S. 
530,  and  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217,  unmis- 
takably uphold  a  tax  imposed  upon  a  railway  company 
engaged  partially  in  interstate  commerce,  for  the  privilege  of 
exercising  its  franchise.  It  is  true  the  amount  of  these 
privilege  taxes  is  arrived  at  by  the  ascertainment  of  the  earn- 
ings of  the  railway  company  within  the  state,  and  by  the 
ascertainment  of  the  valuatioti  of  the  property  within  the 


480  Postal  Telegraph  Cable  Co.  v.  Adams.       [Miss. 

state,  in  the  telegraph  company  case;  but  they  are,  by 
the  very  terms  of  the  statutes  of  the  two  states  imposing 
them,  in  the  one  case  "an  annual  excise  tax  for  the  privilege 
of  exercising  its  franchise  in  this  state,  which,  with  the  tax 
provided  for  in  section  one,  shall  be  in  lieu  of  all  taxes  upon 
such  railroad,  its  property  and  stock,"  and  in  the  other  "a 
tax  upon  its  corporate  franchises  at  a  valuation  *•'  thereof 
equal  to  the  aggregate  value  of  the  shares  in  its  capital  stock.'^ 
In  the  case  of  the  Telegraph  Co.  v.  Massachusetts,  125  U.  S. 
530,  it  is  to  be  observed  that  the  tax  was  not  upon  the  fran- 
chises of  a  domestic  corporation,  but  upon  those  of  a  foreign 
one,  the  Western  Union  Telegraph  Company,  a  New  York 
corporation,  and  one  employed  in  interstate  commerce,  and 
employed  as  a  governmental  agency  also.  It  is  no  answer 
to  tlie  contention  that  these  were  privilege  taxes,  taxes  upon 
the  exercise  of  franchises,  to  assert  that  they  were  really  taxe& 
levied  upon  the  property  of  the  corporation.  They  are  dis- 
tinctly declared  to  be  taxes  on  corporate  franchises,  taxes  for 
the  privilege  of  exercising  corporate  franchises,  and  the  mere 
fact  that  the  state  adopted  one  method  or  another  of  fixing 
the  amount  of  the  tax  is  of  no  real  value  in  the  discussion. 
The  question  involved  is  not  that  of  amount  or  method  of 
ascertaining  amount,  but  the  validity  of  the  tax  itself,  in  any 
amount,  ascertained  in  any  way. 

Are  we  mistaken  in  declaring  that  the  decisions  of  the 
supreme  court  of  the  United  States  are  not  concordant  on 
this  most  perplexing  subject?  We  support  ourselves  in  our 
perplexity  by  quoting  the  language  of  Mr.  Justice  Miller  in 
Fargo  v.  Michigan,  121  U.  S.  230.  Speaking  on  this  very 
subject,  the  learned  judge  said:  "  With  reference  to  the  utter- 
ances of  this  court,  until  within  a  very  short  time  past,  as  ta 
what  constitutes  commerce  among  the  several  states,  and  as 
to  what  enactments  by  the  state  legislature  are  in  violation 
of  the  constitutional  provision  on  that  subject,  it  may  be 
admitted  that  the  court  has  not  always  employed  the  same 
language,  and  that  all  the  judges  of  the  court  who  have  writ- 
ten opinions  for  it  may  not  have  meant  precisely  the  same 
thing."  It  appears  to  us  that  it  is  just  and  altogether 
decorous  now  to  say  that  repeated  and  careful  study  of  the 
decisions  between  121  and  148  United  States  will  warrant  us 
also  in  asserting  that  the  language  employed  by  the  court  in 
the  more  recent  cases  of  this  character  has  not  been  the  same, 
and  that  the  judges  who  have  written  the  later  opinions  have- 


Oct.  1893.]     Postal  Telegraph  Cable  Co.  v.  Adams.      481 

••*  not  meant  precisely  the  same  thing.  Unable,  then,  to 
say  certainly  what  the  judgment  of  the  supreme  court  of  the 
United  States  would  be  in  the  case  in  hand  if  presented  to 
it,  we  feel  at  liberty  to  decide  the  controversy  according  to 
our  own  yievra  of  what  is  right  on  the  facts  disclosed — views 
not  unannounced  in  that  tribunal,  whose  final  word  is  law. 

Tliis  is  the  case  of  a  foreign  corporation  admitted  to  the 
use  and  enjoyment  of  its  corporate  franchises  in  our  state 
upon  terms  of  perfect  equality  with  all  others.  It  is  freely 
permitted  to  engage  in  the  vast  and  varied  employments 
connected  with  its  business;  it  has  the  use  and  enjoyment 
of  the  country  highways  of  the  state,  and  the  streets  of  our 
villages,  towns,  and  cities,  for  the  planting  of  its  poles  and 
the  construction  of  its  lines;  and  it  has  the  care  and  protec- 
tion of  our  laws  and  government.  In  return  the  state  claims 
the  right  to  treat  it  as  she  treats  similar  corporations  char- 
tered by  her  own  authority.  She  asserts  her  authority  to 
tax  the  exercise  of  its  franchises  in  her  midst  as  she  does  all 
others,  domestic  as  well  as  foreign  corporations.  The  state 
may  tax  its  property  as  she  does  all  other  property,  of  per- 
sons or  corporations,  within  her  limits.  She  may  tax  the 
exercise  of  its  franchises  within  her  borders  and  under  the 
sheltering  protection  of  her  laws  and  government,  and  no 
foreign  corporation  may  arrogantly  assume  any  superiority 
over  her  domestic  corporations.  The  privilege  tax,  the  tax 
on  the  business,  the  occupation,  the  tax  on  the  exercise  of 
franchises,  may  be  incidentally  burdensome  to  interstate 
commerce.  It  does  affect  the  buisiness  somewhat  and  inev- 
itably; but  so  does  an  ad  valorem  tax  on  the  property  em- 
ployed in  such  commerce.  It  subtracts  that  much  from  the 
sum  total  engaged  in  the  traffic.  So  does  the  tax  on  gross 
receipts,  as  in  the  case  of  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  284;  so  does  the  tax  for  the  privilege  of  exer- 
cising its  franchises  by  a  railroad  company  in  any  state, 
ascertainable  and  determinable  by  the  amount  of  its  gross 
transportation  receipts  scaled  as  required  in  Maine  v.  Grand 
••»  Trunk  Ry.  Co.,  142  U.  S.  217.  Every  tax  is  a  burden, 
and,  to  the  extent  imposed,  is  an  interference  with  the  pur- 
suit or  business  on  which  it  is  laid.  If  the  business  is  partly 
interstate  commerce,  then  that  commerce  is  incidentally  af- 
fected and  interfered  with  by  every  tax,  of  any  nature  what- 
ever, that  may  be  levied  on  it. 

In  the  case  at  bar  there  is  no  direct  burden  upon  inter- 
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state  commerce;  there  is  no  further  interference  with  it  than 
will  be  found  necessarily  to  result  from  the  imposition  of  any 
burden  of  taxation  in  any  shape.  For  the  use  and  occupa- 
tion of  the  public  roads  of  this  state,  for  protection  of  its  laws 
and  government  in  the  exercise  of  its  franchises,  and  as  its 
reasonable  and  proper  contribution  for  tlie  support  of  the 
government  whose  care  and  shelter  it  enjoys,  tiie  state  has 
imposed  a  privilege  tax,  ascertainable  and  determinable  by 
the  number  of  miles  of  wire  in  this  state,  in  lieu  of  all  other 
taxes,  and  in  an  amount  less  than  an  ad  valorem  tax  on  its 
visible  property  would  yield.  The  appellant  is  reasonably 
required  to  pay  what  is  called  a  privilege  tax,  but  it  is  a  tax 
in  lieu  of  all  ad  valorem  and  other  taxes — state,  county,  and 
municipal — on  property  in  this  state.  The  state  has  chosen 
to  impose  a  smaller  burden  than  she  might  have  done,  un- 
questionably, if  the  property  of  the  appellant  had  been  sub- 
jected to  the  same  rate  of  taxation  as  all  other  property 
whose  situs  is  within  her  borders.  By  the  imposition  of  a 
certain  tax  per  mile  on  the  lines  wholly  within  her  limits, 
the  state  secures  from  appellant  that  which  appears  certainly 
not  to  be  a  sum  in  excess  of  the  amount  which  might  have 
been  imposed  as  an  ad  valorem  tax.  It  seems  to  us  that  this 
position  is  supported  by  the  opinions  delivered  and  the  re- 
sults reached  in  Osborne  v.  Mobile,  16  Wall.  479;  Telegraph 
Co.  V.  Massachusetts,  125  U.  S.  530;  Maine  v.  Grand  Trunk 
Ry.  Co.,  142  U.  S.  217;  Ficklin  v.  Shelby  County  Taxing  Dist., 
145  U.  S.  1,  and  St.  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S. 
92,  not  to  mention  others  that  collaterally,  yet  powerfully, 
tend  in  the  same  direction. 

In  the  case  at  bar  there  is  no  taxation  of  messages,  inter- 
state *®®  and  other;  there  is  no  exclusion,  or  attempted  ex- 
clusion, by  state  law,  of  a  governmental  agency  or  a  foreign 
corporation  partially  engaged  in  interstate  commerce;  there 
is  no  taxation  which  interferes  with,  interrupts,  or  burdens 
interstate  commerce.  There  is  a  moderate,  reasonable  tax, 
called  a  privilege  tax,  but  ascertainable  and  determinable  by 
the  amount,  and  necessarily  by  the  value,  of  the  appellant's 
property  lying  wholly  in  this  state,  imposed  in  lieu  of  all 
others;  and  this  tax  burdens  and  interferes  with  interstate 
commerce  just  as  a  tax  on  each  telegraph  pole  does,  as  in  the 
case  of  St.  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  92;  or  as 
a  tax  on  corporate  franchises  whose  value  is  ascertainable  and 
determinable  by  value  of  the  shares  of  capital  stock  propor- 
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tioned  to  the  length  of  the  telegraph  lines  in  the  state,  as  in 
Telegraph  Co.  v.  Massachusetts,  125  U.  S.  530;  or  as  an  annual 
tax  for  the  privilege  of  exercising  corporate  franchises  whose 
amount  is  to  be  determined  by  the  gross  transportation  re- 
•oeipts,  measured  by  the  intrastate  mileage  compared  with 
the  total  lengh  of  the  railway  within  and  without  the  state, 
AS  in  Maine  v.  Grand  Trunk  Ry.  Co.,  142  Q.  S.  217. 

We  adopt  the  language  of  Mr.  Justice  Miller  in  delivering 
the  opinion  of  the  court  in  Western  Union  Tel.  Co.  v.  Massa- 
chusetts, 145  U.  S.  530:  "  While  the  state  could  not  inter- 
fere by  any  specific  statute  to  prevent  a  corporation  from 
placing  its  lines  along  their  post  roads,  or  stop  the  use  of  them 
after  they  were  placed  there,  nevertheless  the  company  re- 
ceiving the  benefits  of  the  laws  of  the  state  for  the  protection 
of  its  property  and  its  rights  is  liable  to  be  taxed  upon  its 
real  and  personal  property  as  any  other  person  would  be.  It 
never  could  have  been  intended  by  the  Congress  of  the  United 
States,  in  conferring  upon  a  corporation  of  one  state  the  au- 
thority to  enter  the  territory  of  another  state,  and  erect  its 
poles  and  lines  therein,  to  establish  the  proposition  that  such 
a  company  owed  no  obedience  to  the  laws  of  the  state  into 
which  it  thus  entered,  and  was  under  no  obligation  to  pay 
its  fair  proportion  of  the  taxes  necessary  to  its  support," 
^^^  and  to  this  enlightened  and  just  observation  we  unite 
the  equally  enlightened  and  just  observation  of  Mr.  Chief 
Justice  Waite,  in  Western  Union  Tel.  Co.  v.  Texas,  105  U.  S. 
460,  quoted  with  approbation  in  the  long  subsequent  case  of 
Telegraph  Co.  v.  Massachusetts,  127  U.  S.  530:  *'  The  Western 
Union  Telegraph  Company,  having  accepted  the  restrictions 
«nd  obligations  of  this  provision  by  Congress,  occupies  in 
Texas  the  position  of  an  instrument  of  foreign  and  interstate 
commerce,  and  of  a  government  agent  for  the  transmission 
•of  messages  on  public  business.  Its  property  in  the  state  is 
subject  to  taxation  the  same  as  other  property,  and  it  may 
undoubtedly  be  taxed  in  a  proper  way  on  account  of  its  oc- 
cupation and  business." 

Affirmed.  

Iktirstati  Commrbcb— Statk  Taxatiok. — This  qne«tion  is  thoroughly 
treated  in  Osborne  v.  StaU,  33  Fla.  162;  39  Am.  St.  Rep.  99,  and  lh«  casM 
collected  in  the  note  tliereto,  and  in  the  monographic  note  to  People  r. 
Wemple,  27  Am.  St.  Rep.  658-564,  and  especially  at  page  559,  where  the 
taxation  of  telegraph  companies  doing  an  interstate  commerce  business  it 
•discussed. 
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Alcorn  v.  Sadler. 

[71  Mississippi,  634.] 

Easement  by  Peksoription. — One  who,  for  twenty  years,  with  the  knowU 
edge  and  assent  of  an  adjoining  owner,  has  been  permitted  to  maintain 
and  cohtinue  an  adverse  flow  of  water  in  a  reservoir  on  the  other's  land 
by  means  of  a  dam,  thereby  acquires  a  prescriptive  easement  and  right 
to  maintain  the  dam  at  a  certain  height,  and  may  enjoin  an  interference 
therewith. 

ESasehent  bt  Pkescription— Interruption. — A  person  is  not  deprived  ot 
a  prescriptive  easement  to  maintain  water  at  a  certain  height  by  means 
of  a  dam  maintained  for  twenty  years,  by  the  fact  that  he  has  from  tim* 
to  time  strengthened  the  dam,  and  has  occasionally  let  ofif  the  water  at 
its  outlet,  these  acts  not  being  such  an  interruption  of  his  enjoyment  of 
the  right  as  to  break  its  continuity. 

Easement  by  Adverse  User. — The  period  required  to  acquire  an  easement 
in  land  corresponds  to  the  statute  of  limitations  conferring  title  by  ad'- 
verse  possession. 

J.  W.  &  W.  D.  Cutrer,  for  the  appellant. 

D.  A.  Scott  and  Calhoon  &  Green,  for  the  appellee. 

*'®  Campbell,  C.  J.  The  report  of  this  case,  as  presented 
on  a  fornner  appeal  and  decided,  is  contained  in  66  Miss.  221, 
where  a  full  and  accurate  statement  of  the  case,  made  by  t\\& 
bill  and  answer,  prepared  by  the  reporters,  may  be  seen.  The 
opinion  of  the  court  then  delivered  settled  the  principles  of 
law  applicable  to  the  controversy,  so  far  as  it  depended  on  the 
character  of  the  body  of  water  in  dispute.  The  case  wa» 
remanded  for  further  investigation,  and  a  vast  mass  of  evi- 
dence has  been  accumulated,  with  the  result  of  a  decreo 
authorizing  Sadler  to  make  his  excavation  so  as  to  rid  his 
land  in  the  reservoir — called  a  cypress  brake — of  water  put 
and  kept  on  it  by  Alcorn's  dam  across  the  outlet  at  the  mouth 
of  Shep's  bayou,  but  not  to  draw  off  the  water,  as  it  would  be 
if  the  dam  was  not  there.  The  decree  recognizes  and  rests- 
on  the  assumption  *'*  that  the  depression  or  reservoir  con- 
stituted a  natural  body  of  water  in  its  condition  before  the 
dam  was  constructed,  and  must  be  maintained  to  that  extent,. 
but  that  Sadler  has  the  right  to  free  his  land  from  overflow 
caused  by  the  dam. 

Alcorn  alone  appealed  from  this  decree,  and  complains,, 
not  of  the  ruling  on  which  it  rests  as  to  the  character  of  the- 
collection  of  water,  which  accords  with  his  contention,  but 
that  the  decree  denies  his  claim  to  the  continued  enjoyment 
of  his  collection  of  water  by  reason  of  his  dam;  and  the  only 
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question  now  presented  for  decision  is  as  to  Alcorn's  right  to 
maintain  and  continue  the  flow  of  water,  caused  by  his  dam, 
undisturbed  by  the  drainage  proposed  by  Sadler.  For  nearly 
or  quite  twenty  years  before  this  suit  the  dam  has  existed, 
and  Alcorn,  with  the  actual  or  presumed  knowledge  of  Sad- 
ler, has  exercised  the  privilege  of  flooding  that  part  of 
Sadler's  land  embraced  in  the  depression,  or  reservoir,  with 
water,  for  the  purpose  of  maintaining  a  certain  height.  This 
user  by  Alcorn  has  been  adverse,  exclusive,  continuous,  un- 
interrupted, open,  and  notorious,  and,  in  fact,  was  known  to 
Sadler  from  an  early  day,  and,  by  this  enjoyment,  Alcorn  has 
acquired  an  easement  in  Sadler's  land  covered  thus  by  water, 
which  cannot  coexist  with  the  right  of  Sadler  to  drain  off  the 
water  so  as  to  interfere  with  the  right  thus  acquired  by  Alcorn. 

It  is  not  possible  to  fix  with  accuracy  the  year  when  the 
dam  was  last  heightened,  but  there  is  no  room  for  doubt  that, 
some  twenty  years  before  this  suit  was  begun  the  conditions 
as  to  increased  water  on  Sadler's  land  were  very  much  such 
as  have  continued  ever  since.  The  strengthening,  or  even 
heightening  the  dam,  from  time  to  time,  would  not  affect  the 
right  to  maintain  the  stage  of  water  produced  long  enough 
ago  to  acquire  an  easement  by  lapse  of  time,  and  the  occa- 
sionally letting  off  the  water  at  the  outlet,  in  the  manner 
practiced  by  Alcorn,  was  not  such  interruption  of  his  enjoy- 
ment of  the  right  exercised  to  flow  all  the  land  in  the  reser- 
voir •*•  as  to  break  its  continuity,  for  that  was  secundum 
suhjectam  rnnteriam.  It  is  analogous  to  a  right  of  way,  which 
may  be  acquired  by  its  use  as  such,  without  the  necessity  for 
being  always  on  it. 

Ten  years  is  the  time  in  this  state  by  which  to  acquire  an 
■easement  in  land.  It  would  be  irrational  to  hold  that  an 
■easement  may  not  be  acquired  by  the  lapse  of  time  to  confer 
title  to  the  land  by  adverse  possession.  The  period  for  ac- 
quiring an  easement  in  land  corresponds  to  the  local  statute 
of  limitations  as  to  land:  Goddard  on  Easements,  133;  Wash- 
burne  on  Easements,  84  et  scq.;  Horner  v.  StillweU,  35  N.  J.  L. 
307,  and  cases  cited;  Donelli  v.  Dlakemnre,  66  Miss.  136;  14 
Am.  St.  Rep.  550;  Ryan  v.  Mississippi  Valley  etc.  Ry.  Co.,  62 
Miss.  162. 

lAxnier  v.  Booth,  60  Miss.  410,  distinctly  recognizes  this 
rule.  It  does  not  decide  that  twenty  years  is  the  periol  for 
acquiring  an  easement  by  user,  and  would  be  clearly  wrong 
if  it  did. 
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The  suggestions  of  counsel  for  the  appellee  as  to  Alcorn*» 
wrongful  act  in  flooding  Sadler's  land,  and  his  appeal  to  a 
court  of  chancery,  improperly  styled  a  "  court  of  conscience,'* 
"to  sanctify  his  wrong,"  is  equally  applicable  to  any  right 
acquired  by  time  and  circumstances  which  make  it  effective 
to  confer  right,  and  cannot  have  any  influence  in  the  deter- 
mination of  the  case.  A  right  acquired  by  lapse  of  time  i& 
just  as  valid  and  available  as  any  other. 

The  decree  of  the  chancellor  is  reversed  and  vacated,  and 
the  injunction  is  perpetuated,  and  all  costs  of  both  the  chan- 
cery court  and  this  court  are  decreed  to  be  paid  by  the  ap- 
pellee.   

Easbmbnts  by  Advebsb  User — How  Obtained. — When  a  party  ha» 
enjoyed  an  easement  for  such  length  of  time  as  to  confer  title  to  land  from 
the  true  owner  to  the  disseisor,  this  adverse  enjoyment  will  establish  the 
right  to  the  easement  as  against  the  owner  of  the  servient  estate:  Pitzman 
V.  Boyce,  111  Mo.  387;  33  Am.  St.  Rep.  536,  and  note,  with  the  cases  col- 
lected. To  acquire  a  prescriptive  right  to  an  easement  it  must  have  been 
continually  used  and  enjoyed  during  the  whole  time  prescribed  by  the  stat- 
ute of  limitations:  Totel  v.  Bonne/or/,  123  111.  653;  5  Am.  St.  Rep.  670,. 
and  note. 

Easements  by  Phescription  to  Flow  Lands. — An  easement  to  flow- 
back  water  upon  lands  is  acquired  by  maintaining  an  embankment  for 
twenty  years:  Railway  Co.  v.  Mossman,  90  Tenn.  157;  25  Am.  St.  Rep.  670^ 
and  note,  with  the  cases  collected. 

Easements  by  Prescription, — Right  op  Millowner  to  Maintain 
Dam:  See  Riverdale  Park  Co.  v.  Westcolt,  74  Md.  311;  28  Am.  St.  Rep.  249^ 
and  note. 


Pevet  V.  Jones. 

[71  Mississippi,  647.] 

Public  Lands— Salb  by  Private  Party— Breach  op  Warranty- Limi- 
tations.— If  a  private  person  conveys  land  owned  by  the  United 
States,  and  warrants  the  title,  the  covenant  of  warranty  is  broken  when 
made,  and  a  right  of  action  accrues  thereon  immediately,  and  tlie  stat- 
ute of  limitation  immediately  begins  to  run  against  such  cause  of  action. 

Public  Lands — Conveyance  by  Private  Party— Breach  ofWakeanty 
— Right  of  Action. — A  grantee  by  warranty  deed  executed  by  a  pri- 
vate person  to  lands  owned  by  the  United  States  cannot  take  possession 
without  becoming  a  wrongdoer,  and  is  not  required  to  take  or  attempt 
to  take  possession,  and  his  right  of  action  accrues  immediately  to  recover 
for  a  breach  of  the  warranty,  not  dependent  on  eviction  or  any  future^ 
event. 

Action  brought  on  March  22,  1893,  by  the  purchasers  to. 
recover  on  a  covenant  of  warranty  the  purchase  money  paid 
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for  land  conveyed  to  them  by  warranty  deed  by  the  defend- 
ants on  December  20,  1881.  In  1890  the  purchasers  discov- 
ered that  said  land  was  owned  by  the  United  States.  The 
defendants  pleaded  the  statute  of  limitations  of  six  years,  and 
recovered  judgment.     The  purchasers  appealed. 

P.  Z.  Jones,  for  the  appellants. 

Willing  &  Ramsey,  for  the  appellees. 

•*®  Campbell,  C.  J.  As  to  the  land  belonging  to  the 
United  States,  the  covenant  ***  of  warranty  was  broken  the 
instant  it  was  made,  and  a  right  of  action  on  it  then  accrued, 
and  was  barred  when  this  action  was  commenced.  The  true 
doctrine  is  that  the  United  States  are  always  seised  of  their 
lands,  and  cannot  be  disseised  as  private  owners  may  be; 
that  land  belonging  to  the  United  States  cannot  lawfully  be 
the  subject  of  sale  and  conveyance  by  individuals,  so  as  to 
confer  any  riglit;  that  a  grantee  of  such  land  by  another  tlian 
the  United  States  cannot  take  possession  without  becoming  a 
wrongdoer,  and  liable  to  summary  ejection;  and,  therefore, 
that  a  covenant  of  warranty,  in  a  conveyance  of  bind  belong- 
ing to  the  United  States,  must  be  viewed  differently  from  one 
where  the  ownership  is  by  a  private  person;  that  the  grantee 
is  not  required  to  take  possession,  or  attempt  to  get  it,  and 
that  a  right  of  action  immediately  accrues  to  recover  for  a 
breach  of  the  warranty,  not  dependent  on  any  future  event,  but 
fixed  by  the  fact  of  ownership  of  the  land  by  the  government. 
In  this  case  the  grantee  acquired  nothing  whatever  as  to  the 
land  owned  by  the  United  States;  and,  by  virtue  of  the  trans- 
action, his  vendor,  on  receipt  of  the  purchase  money,  tliereby 
at  once  became  liable  to  him  for  money  received  to  his  use. 
We  are  not  aware  of  any  direct  authority  for  this  view,  but  it 
seems  to  result  necessarily  from  what  is  well  settled,  and  we 
do  not  hesitate  to  make  a  precedent  so  fully  supported  by 
reason. 

The  question  involved  here  is  not  the  same  as  that  pre- 
sented in  Green  v.  Irving,  54  Miss.  450,  28  Am.  Rep.  360,  in 
which  the  writer  participated,  and,  as  to  the  controverted 
question,  in  which  he  still  entertains  the  view  expressed  in 
his  dissenting  opinion  in  that  case. 

Affirmed.  

PuBi.10  Lands— Rights  of  Skttlkrs. — Settlement  on  public  lands  oon. 
fen  no  ri^hta  aa  against  the  government  or  its  grantees:  WelU  ▼.  Pfnuimf' 
ton  County,  2  S.  Dak.  1;  39  Am.  St  Hep.  7&8,  and  note.     A  contract  to  sell 
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public  lands  before  final  proof  is  illegal  and  void:  MqffaU  ▼.  Bulson,  96  CaL 
106;  31  Am.  St  Rep.  192,  and  extended  note;  Nichols  v.  Council,  51  Ark.  26; 
14  Am.  St.  Rep.  20.  No  title  to,  nor  lien,  nor  privilege  upon  public  land  is 
conferred  by  or  implied  in  a  sale  of  improvements  erected  thereon  inde* 
pendent  of  the  rights  conferred  by  the  laws  of  the  United  States:  Raidiffy. 
Bi-idger,  1  Rob.  57;  36  Am.  Dec.  683.  An  agreement  with  a  settler  on  pub- 
lic land  that  in  consideration  of  money  advanced,  for  the  purpose  of  pur- 
chasing it  and  paying  costs  and  incidental  expenses,  the  lender  should  have 
a  lien  upon  the  land  to  secure  repayment  thereof,  is  void:  McCue  t.  Smith, 
0  Minn.  252;  86  Am.  Dec.  100,  and  note.  See,  also,  the  extended  notes  to 
Tyler  ?.  Cfreen,  87  Am.  Dec.  132,  and  Henry  v.  Welch,  23  Am.  Dec.  492. 


Singleton  v.  State. 

[71  MississiFFi,  782.] 

McRDEB — Former  Conviction  no  bar. — The  fact  that  the  accused  is  » 
convict  under  sentence  of  imprisonment  for  life  for  a  former  murder  ia 
no  defense  for  a  murder  committed  by  him  in  prison  while  serving  such 
sentence. 

Attainder. — Plea  op  Autrefois  Attaint,  as  a  bar  to  a  prosecution  for 
another  felony  of  the  same  grade,  is  not  in  force  in  the  United  States. 

Murder — Evidence. — On  a  trial  for  murder  a  letter  proved  to  be  in  the 
handwriting  of  the  accused,  though  unsigned,  expressing  an  intent  to 
kill,  and  a  motive  therefor,  and  found  at  the  place  of  the  homicide  a 
short  time  thereafter,  is  admissible  in  evidence  against  the  prisoner. 

Murder — Insanity — Instructions. — Without  evidence  suggesting  a  doubt 
of  the  sanity  of  a  person  on  trial  for  murder,  except  the  enormity  of  the 
crime,  the  court  need  not  instruct  the  jury  as  to  his  sanity. 

Conviction  for  murder,  and  sentence  of  capital  punish- 
ment. Singleton  had  been  convicted  of  another  murder,  and, 
while  serving  a  life  sentence  therefor  within  the  prison  walls, 
killed  one  Lula  Payne,  another  convict,  and  was  indicted  for 
her  murder.  He  pleaded  in  abatement  his  former  conviction 
and  sentence,  and  that  he  was  undergoing  life  imprisonment. 
A  demurrer  to  the  plea  was  sustained,  and  he  was  tried  and 
convicted  upon  his  plea  of  not  guilty.  Soon  after  the  last 
killing  there  was  found  upon  the  ground  near  the  place  of 
the  homicide  a  letter  in  the  handwriting  of  the  accused,  but 
without  signature  or  date,  addressed  to  the  warden  of  the 
prison  in  which  he  was  confined.  This  letter  read  as  fol- 
lows, and  was  introduced  in  evidence  over  the  objection  of- 
the  defendant: 
"  Capt.  M.  L.  JenkinSf 

"Sir:  You  will  please  write  to  my  cousin  and  tell  him  of 
my  death  and  he  has  got  fifty-one  dollars  and  thirty-five 
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•cents  of  my  money,  please  collect  it  or  get  it  from  him  & 
burrie  Lula  Payne  and  me  deacon.  I  had  rather  not  live 
«ny  longer.  My  cousin  has  got  my  money  he  wont  send  it 
to  me.  I  think  that  he  has  swindled  me  out  of  it.  I  have 
•no  friends  to  ever  get  me  out  of  here.  I  am  working  turning 
A  crank  with  a  saw  on  it  the  work  will  kill  any  man  that 
live,  I  know  it  will  kill  me.  I  got  sick  and  unable  last  Sat- 
urday week  to  work.  Mr.  Lary  fastened  me  up  in  my 
«ell  all  day  Saturday  &  Sunday  because  I  was  unable  to 
work,  he  dont  like  me  in  the  shop  and  Mr.  McGee  is  trying 
to  work  me  to  death  for  spite,  thats  why  I  had  rather  die. 
I  have  been  giving  Lula  every  thing  she  wanted  for  six 
months  and  now  she  is  flirting  with  the  cook  Taylor  &  her  & 
I  quarreled  about  it  &  she  called  the  seargent  to  have  me 
locked  up  &  had  rather  die  than  to  be  locked  up.  I  will 
send  her  off  first  then  I  will  go  after  her,  I  will  send  her  to 
hell  shure  then  I  will  go.  I  rather  be  in  hell  than  to  be 
locked  up  or  worked  to  death,  come  to  the  shop  and  try  the 
orank  saw  that  I  am  turning  and  you  will  see  that  I  am 
working  unreasonable  I  cant  stand  and  no  other  man  can, 
writ  to  my  sister  at  Natchez  &  inform  her  of  my  death. 
Her  name  is  Mary  Singleton  and  you  will  oblige  me,  tell  her 
that  Poke  has  robbed  me  of  my  money  that  was  left  by  my 
poor  old  father.  Lula  will  never  eat  any  more  stake  Taylor 
five  you  or  write  any  notes." 

On  the  trial  counsel  for  the  defendant  asked  the  court  to 
instruct  the  jury  that  it  '*  should  be  satisfied  beyond  a  rea- 
sonable doubt  of  defendant's  sanity  before  convicting  him; 
that  if  the  evidence  failed  to  satisfy  the  mind  beyond  a  rea- 
sonable doubt  that  the  accused  knew  right  from  wrong,  or 
that  be  was  committing  a  crime,  he  should  be  acquitted; 
that  the  burden  of  proof  was  on  the  state,  and  never  shifted, 
and  that  defendant's  soundness  of  mind  was  a  material  fact, 
to  be  established  beyond  a  reasonable  doubt;  that,  if  a  rea- 
sonable doubt  of  his  sanity  arose  out  of  the  evidence  on  either 
aide,  the  jury  should  acquit."     This  instruction  was  refused. 

M.  M.  McLeod,  for  the  appellant. 

Frank  Johnston,  attorney  general,  for  the  state. 

'*'  Campbell,  C.  J.  The  objection  that  the  prisoner  was 
not  amenable  for  the  murdercominitted  while  he  was  a  convict 
under  sentence  of  imprisonment  for  life  for  a  former  murder 
is  without  support  in  principle  or  practice  here  or  elsewhere, 
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at  the  present  time  or  in  any  former  period  of  which  we  have 
any  account.  At  a  former  day  in  England,  because  of  the 
attainder  consequent  on  conviction  of  felony,  the  doctrine 
was  that  a  plea  of  autrefois  attaint  was  a  bar  to  prosecution 
for  another  felony  of  the  same  grade,  for  the  reason  that  "  a 
second  trial  would  be  wholly  superfluous.  Wliere,  therefore, 
any  advantage,  either  to  public  justice  or  to  private  individ- 
uals, ''®®  would  arise  from  a  second  prosecution,  the  plea  will 
not  prevent  it,  as  where  ....  the  punishment  will  be  more 
severe,"  etc:  1  Cliitty's  Criminal  Law,  464;  4  Blackstone's 
Commentaries,  337;  2  Hale's  Pleas  of  the  Crown,  c.  32;  2 
Hawkins'  Pleas  of  the  Crown,  c.  36. 

TJie  idea  seemed  to  be  that  it  was  vain  and  useless  to  try  a 
man  already  a  convict,  and  to  suffer  the  very  same  conse- 
quences as  would  follow  a  second  conviction,  but  if  public 
justice  could  be  served  by  a  severer  punishment  or  a  more 
extensive  forfeiture,  or  otherwise,  the  plea  of  former  attaint 
was  not  good.  Even  when  the  plea  was  available  in  England, 
as  stated,  it  would  not  have  been  good  in  the  state  of  case 
here  presented,  and  the  courts  would  have  repudiated  the 
monstrous  proposition  that  one  sentenced  for  life  was  privi- 
leged to  kill  his  fellow-men  with  impunity.  Long  ago  the 
plea  of  former  attaint,  as  spoken  of,  was  abolished  by  statute 
in  England.  It  never  was  recognized  in  this  country,  so  far 
as  can  be  learned,  except  in  Tennessee  in  1827,  as  shown  by 
the  case  of  Crenshaw  v.  State,  Mart.  &  Yerg.  122,  17  Am. 
Dec.  788,  where  it  was  held  that  a  conviction,  judgment,  and 
execution  upon  one  indictment  for  a  felony  not  capital  is  a 
bar  to  all  other  indictments  for  felonies  not  capital  committed 
previous  to  such  conviction,  judgment,  and  execution.  Even 
that  curious  decision  is  not  a  precedent  for  the  plea  relied 
on  in  this  case.  In  the  remarkable  opinion  of  Judge  Catron 
in  that  case  is  an  account  of  the  case  of  one  Stone,  in  Eng- 
land, who  was  hanged  for  murder,  although  he  was  attaint 
for  felony,  and  invoked  that  as  a  protection  in  the  trial  for 
murder.  So  it  may  be  confidently  affirmed  that  no  adjudged 
case,  and  no  statement  by  any  text-book,  can  be  found  to 
sustain  the  plea  in  this  case. 

The  plea  of  former  attaint,  as  formerly  known  in  England, 
has  been  expressly  repudiated  in  some  cases  {State  v.  3/c- 
Carty,  1  Bay,  334,  Hawkins  v.  State,  1  Port.  475,  27  Am.  Dec. 
641),  and  generally  understood  not  to  be  admissible  in  this 
country.     It  could  not  be,  for  the  reason  that  attainder  and 
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corruption  of  blood,  and  the  consequent  forfeitures  resulting 
from  convictions  '®*  under  the  common  law  do  not  exist  in 
this  country,  and  cannot  under  the  constitution,  and  there- 
fore the  supposed  principles  which  sustained  the  plea  of 
autrefois  attaint  can  have  no  application  with  us,  wliich, 
strangely  enough,  was  overlooked  by  the  Tennessee  court 
in  the  case  cited.  The  learned  author  of  Walker's  Ameri- 
can Law,  a  most  valuable  elementary  book,  says:  "  There 
cannot  be,  in  this  country,  such  a  plea  as  a  former  attaint^ 
because  there  cannot  be  attainder":  See  page  693.  In  sev- 
eral standard  works-on  criminal  law  no  allusion  is  made  to 
former  attaint  as  a  plea  to  an  indictment. 

We  have  shown  that,  under  the  common  law,  the  plea  liere 
relied  on  was  unavailing,  and  that  the  common  law  as  to 
former  attaint  is  not  in  force  here.  The  question  presented 
by  the  plea  here  is,  whether  a  sentence  to  imprisonment  for 
life  licenses  the  convict  to  murder  with  impunity,  and  surely 
all  must  agree  to  a  negative  answer  to  tiiis  question.  The 
idea  that,  because  a  convict  is  under  many  disabilities,  he 
may  commit  crime  as  he  has  opportunity,  without  punish- 
ment, is  untenable.  If  civilly  dead  he  is  corporeally  alive,^ 
is  under  the  protection  of  the  law,  and  answerable  for  what 
he  does,  just  as  if  under  no  denial  of  civil  rights;  and  so  it 
has  been  expressly  held  in  cases  just  like  this:  State  v.  Cmj- 
vell,  49  Mo.  282;  Thomas  v.  People,  67  N.  Y.  218.  If  it  had 
never  been  so  held  we  would  reject  the  monstrous  proposi- 
tion of  immunity  to  a  convicted  felon  from  punisiiment  for 
his  after  crimes,  and  hold  him  amenable  for  them  as  if  h& 
had  not  been  convicted. 

We  see  no  error  in  admitting  in  evidence  the  letter  proved 
to  be  in  the  handwriting  of  tlie  |)risoner,  and  we  approve  the 
refusal  of  the  instructions  asked  by  the  prisoner.  There  is- 
no  evidence  on  which  to  base  them.  Notiiing  suggests  a 
doubt  of  his  sanity,  unless  it  is  the  enormity  of  his  critne, 
and  it  would  be  unsafe  to  indulge  a  presumption  of  a  want 
of  sanity  from  that  alone,  in  view  of  the  authoritative  declara- 
tion tiiat  "  the  heart  is  deceitful  above  all  things,  and  des- 
perately *••  wicked;  who  can  know  it"?  A  long  list  of 
cases  prove  the  wickedness  of  men  in  the  commission  of  the 
most  heinous  crimes.  The  testimony  of  the  prisoner  himself 
furnishes  a  clue  to  explaining  his  terrible  deed.  It  was 
prompted  by  jealousy,  and  "jealousy  is  the  rage  of  a  man; 
therefore  he  will  not  spare  in  the  day  of  vengeance."     We 
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are  told  that  "love  is  strong  as  death;  jealousy  is  cruel  as 
the  grave";  and,  applying  these  sayings  to  the  account  given 
by  the  prisoner  of  his  relations  to  the  woman  in  the  case,  a 
fiolution  is  found  of  the  horrible  crime  committed. 
Affirmed.  ^__ 

Criminal  Law. — Neithbb  a  CSonviction  .nob  a  Pardon  for  a  partio* 
nlar  offense  can,  in  thia  state,  operate  as  a  bar  or  discharge  any  other 
'distinct  offense:  Hawkins  v.  State,  1  Port.  475;  27  Am.  Dec.  641.  The  ques<- 
tion  as  to  when  a  conviction  bars  other  prosecutions  is  the  subject  of  the 
«xtended  note  to  Crenshaw  v.  State,  17  Am.  Dec.  791;  and  on  the  same  Bnb« 
ject  see  the  note  to  Boberts  y.  State,  58  Am.  Dec.j547. 

Attain  DRR.— Civil  Dkath  and  thb  Extent  to  Which  it  is  Recoo- 
NiZED  IN  America  is  the  subject  of  the  monographic  note  to  Aveiy  r.  Ever* 
ett,  6  Am.  St.  Rep.  379. 


Ferguson  v.  State. 

[71  Mississippi,  805.] 

Seduction— Indictment — Evidence— Chastity. — In  a  criminal  action  for 
seduction  the  indictment  need  not  aver,  nor  is  it  necessary  to  prove, 
primarily,  the  previous  chastity  of  the  female  alleged  to  have  been 
seduced,  unless  the  statute  makes  her  previous  chaste  character  an 
ingredient  in  the  offense. 

Seduction — Sufficiency  of  Indictment.  —The  fact  that  an  indictment 
for  the  seduction  of  a  female  under  promise  of  marriage  fails  to  dis> 
tinctly  and  positively  aver  that  she  was  unmarried  at  the  time  the 
offense  was  committed  is  not  ground  for  setting  aside  a  verdict  of  con- 
viction when  the  indictment  and  evidence  reasonably  shows  that  the 
female  seduced  was  unmarried. 

Seduction — Promise  of  Marriage. — On  a  trial  for  seduction,  testimony 
by  the  prosecutrix  that  she  first  yielded  her  virtue  to  the  accused  be- 
cause of  his  promise  of  marriage,  and  her  reliance  thereon,  is  admissibly 
in  evidence. 

Seduction— Evidence  of  Intercourse — Immaterial  Error. — On  a  trial 
for  seduction  the  admission  of  the  testimony  of  the  prosecutrix  as  to 
admitted  acts  of  intercourse  with  the  accused,  and  the  birth  of  a  child 
subsequent  to  the  alleged  seduction,  though  error,  is  not  prejudicial  to 
the  accused,  nor  is  it  ground  for  setting  aside  a  verdict  of  conviction. 

Seduction. — Whether  the  Accused  was  Married  or  Unmarried  at 
the  time  the  offense  was  committed  is  wholly  immaterial  in  a  prosecu- 
tion for  seduction. 

Seduction — Corroboration  of  Prosecutrix. — The  crime  of  seduction 
under  promise  of  marriage  cannot  be  established  by  the  uncorroborated 
testimony  of  the  prosecutrix,  and  she  must  be  corroborated  by  other 
evidence  as  to  the  promise  of  marriage  and  the  act  of  sexual  inter- 
course, but  the  corroborating  evidence  need  not  support  all  the  neces- 
sary elements  of  the  crime. 
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Stone  &  Lowrey^  for  the  appellant. 

Frank  Johnston,  attorney  general,  for  the  state. 

®*'^  Woods,  J.  The  action  of  the  trial  court  in  overruling 
the  demurrer  to  the  indictment  is  brought  under  review  by 
the  first  assignment  of  error.  The  demurrer  raises  two  ques- 
tions, and  we  examine  them  in  their  order:  1.  The  indict- 
ment does  not  charge  that  the  woman  alleged  to  have  been 
seduced  was  of  previous  chaste  character;  2.  The  indictment 
does  not  charge  that,  at  the  time  of  the  alleged  seductioa 
under  promise  of  marriage,  the  woman  was  unmarried. 

On  the  first  proposition  it  is  to  be  said  that  section  1298  of 
the  code  of  1892  prescribes  the  punishment  for  seduction  of 
any  woman  or  female  child  over  the  age  of  sixteen  years,  by 
means  of  pretended  marriage  or  of  false  promise  of  marriage. 
The  object  is  to  protect  the  chastity  of  women  and  childrea 
above  sixteen  years  of  age  (seductions  in  other  cases  being, 
provided  for  in  sections  1002,  1004)  from  attack  by  false- 
marriages  or  false  promises  of  marriage.  The  statute,  ex  vi 
termini,  is  to  be  confined  to  the  abuse  of  unmarried  female* 
and  unmarried  females  of  previous  chaste  character.  But 
the  previous  chastity  of  the  female  said  to  have  been  seduced 
need  be  neither  alleged  nor  proved. 

The  presumptions  of  law  spring  from  and  rest  upon  the- 
general  knowledge  and  universal  experience  of  mankind. 
In  the  multitudinous  and  varying  ®®®  conditions  and  rank* 
of  womanhood  personal  chastity  is  the  rule;  a  lapse  from, 
virtue  is  the  rare  and  painful  exception.  Until  the  rare  ex- 
ception has  been  proved,  the  legal  presumption  must  prevail,. 
and  this  legal  presumption  need  be  neither  charged  nor 
proved. 

The  adjudged  cases  and  authorities  holding  the  contrary 
view  will  be  found,  on  critical  examination,  to  stand  on  one- 
or  the  other  of  two  grounds,  or  on  both,  viz:  The  statutes- 
creating  and  defining  the  crime  of  seduction  in  some  of  th& 
states  employ  the  words,  "previous  chaste  character,"  or 
similar  words,  and  so  are  supposed  to  require  those  words  ia 
indictments  for  such  offenses.  This  fact  appears  in  all,  or 
nearly  all,  the  reported  cases  which  we  have  examined  in 
which  this  identical  question  was  passed  upon.  This  i» 
notably  true  of  the  early  and  unsatisfactory  case  of  West  v. 
State,  1  Wis.  186,  •209,  which  is  the  foundation  and  perpet- 
ual reference  of  the  later  cases  holding  that  chastity  must. 
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be  alleged  and  proved.  But  in  these  later  cases,  which  follow 
the  early  Wisconsin  decision,  we  shall  discover,  on  thorough 
inspection  of  the  vtvrious  statutes  of  the  several  states  on 
which  the  indictments  founded  thereon  were  examined,  and 
the  sufficiency  of  their  averments  passed  upon,  that  the 
words  "previous  chaste  character,"  or  other  like  ones,  are 
uniformly  to  be  found,  as  we  now  remember  the  results  of 
our  extensive  and  protracted  research  on  this  point.  Said 
that  eminent  jurist,  Cooley,  J.,  speaking  for  the  supreme 
court  of  Michigan,  in  People  v.  Brewer,  27  Mich.  134,  com- 
menting on  the  early  Wisconsin  case  of  West  v.  State,  1  Wis. 
209,  hereinbefore  referred  to:  "The  case  of  West  v.  State,  1 
Wis.  217,  ....  was  decided  upon  the  phraseology  of  the 
Wisconsin  statute,  which  was  thought  to  make  the  '  previous 
chaste  character  of  the  person  seduced  an  ingredient  in  the 
offense.  Our  statute  [Michigan]  is  very  simple,  and  merely 
provides  that  'if  any  man  shall  seduce  and  debauch  any 
unmarried  woman  he  shall  be  punished,'"  etc:  Laws  1871, 
sec.  7697. 

The  Wisconsin  court  itself,  in  the  opinion  in  West's  case, 
®®®  employs  this  language:  "The  previous  chaste  character 
of  the  female  is  one  of  the  most  essential  elements  of  the 
offense,  made  so  by  the  express  words  of  the  statute,"  etc. 
Bishop,  in  his  works  on  Statutory  Crimes,  section  1106,  and 
Criminal  Procedure,  volume  1,  sections  647,  648,  suggests, 
rather  than  declares,  that  the  previous  chaste  character  of 
the  female  seduced  should  be  averred  and  proved  in  cases 
where  these  words  are  not  in  the  statute.  But  the  adjudged 
cases  to  which  he  refers  as  his  authorit}'  for  the  suggestion 
do  not  support  his  text.  The  case  of  People  v.  Roderiyas,  49 
CaL  9,  is  authority  for  the  proposition  involved  in  the  Wis- 
consin case — West  v.  State,  1  Wis.  209 — already  adverted  to, 
that  when  the  statute  creating  and  defining  the  crime  makes 
the  previous  chaste  character  an  essential  ingredient  in  the 
offense,  then  it  is  necessary  to  charge  and  to  prove  this  in- 
gredient. In  the  case  of  Roderigas  the  indictment,  which 
was  demurred  to,  charged  the  prisoner  with  enticing  an  un- 
married female  to  a  house  of  ill-fame  for  the  purposes  of 
prostitution,  without  alleging  that  she  was  of  previous  chaste 
character.  On  an  appeal  from  a  judgment  sustaining  the 
demurrer  the  supreme  court  held  the  indictment  insufficient, 
for  failing  to  charge  the  previous  chaste  character  of  the 
female  enticed  to  the  disreputable  house,  the  court  saying: 
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"  To  entice  a  female  into  a  house  of  ill-fame  or  elsewhere  for 
the  purposes  of  prostitution  is  not  an  offense  under  section 
265  of  the  Penal  Code,  nor  under  the  provisions  of  the  act  of 
March  1,  1872,  unless  such  female  was  of  previous  chaste 
character."  By  reference  to  the  Penal  Code  of  California 
and  the  act  of  March  1,  1872,  of  that  state,  it  was,  we  find, 
made  penal  to  entice  a  female  of  previous  chaste  character 
into  a  house  of  ill-fame.  The  decision  rests  upon  the  propo- 
sition that  it  was  not  the  enticing  to  a  house  of  ill-fame  of 
any  female  which  was  made  a  felony,  but  only  one  of  previ- 
ous chaste  character.  The  other  case  on  which  Bishop's 
text  is  supposed  to  rest  is  that  of  West  v.  State,  1  Wis.  186, 
*209,  alread}'  examined. 

Counsel  for  the  accused  also  cite  us  to  21  American  and 
English  Encyclopedia  **•  of  Law,  1046,  and  note  7.  But 
this  authority  is  content  to  observe  that,  "probably  this  aver- 
ment [previous  chaste  character]  must  be  made,  even  though 
the  statute  makes  no  mention  of  chastity,  as  that,  as  has 
been  stated,  is  regarded  by  the  courts  as  an  essential  feature 
of  the  offense."  The  cases  cited  by  the  author  in  support  of 
this  qualified  and  guarded  remark,  and  found  in  note  7,  are 
Polk  V.  State,  40  Ark.  482,  48  Am.  Rep.  17,  People  v.  Clark, 
33  Mich.  112,  Aud  People  v.  Roderigas,  49  Cal.  9.  The  last- 
named  case,  as  we  have  already  seen,  is  not  support  for  the 
rule  as  guardedly  announced  by  the  American  and  English 
Encyclopedia  of  Law.  The  decision  in  that  case  was  upon 
a  statute  which  made  penal  the  enticing  of  a  female  of  pre- 
vious chaste  character  into  a  house  of  ill-fame  for  the  pur- 
pose of  prostitution. 

In  Polk  V.  State,  40  Ark.  482,  48  Am.  Rep.  17,  the  prisoner 
was  indicted  under  a  statute  which  made  penal  the  "obtairj- 
ing  carnal  knowledge  of  any  female  by  virtue  of  any  feigned 
or  pretended  marriage,  or  of  any  false  or  feigned  promise  of 
marriage."  The  question  on  the  indictment  arose  thus,  as 
is  stated  in  the  opinion  of  the  court:  "  The  defendant  moved 
in  arrest  of  judgment,  because  the  indictment  only  stated  the 
parties  were  past  the  age  of  puberty,  and  did  not  state  that 
they  were  of  full  age,  and  so  able  to  make  valid  and  binding 
promises  to  marry  without  consent  of  parents  or  guardians, 
nor  even  that  tliey  were  of  sufficient  age  to  be  capable  in  law 
of  contracting  marriage.  This  objection  is  frivolous.  It 
thus  appears  that  the  necessity  for  the  averment  and  proof 
of  previous  chaste  character  was  not  raised  or  passed  u|>uii 
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in  any  rulings  in  which  that  point  was  directly  involved.  Ik 
is  worthy  of  remembrance,  however,  that,  in  considering  the 
proper  method  of  impeaching  the  previous  chaste  character 
of  the  female  alleged  to  have  been  seduced,  the  court  used 
this  language:  "Since, in  the  female  sex,  chastity  is  the  rule 
and  want  of  the  exception  the  presumption  is  in  favor  of 
virtue.  No  evidence  is  required  to  establish  it  in  the  first 
instance,  and  the. burden  is  on  the  defendant,  if  he  would 
®**  assail  it,  notwithstanding  the  presumption  of  his  inno- 
cence." The  remaining  case  cited  in  21  American  and  Eng- 
lish Encyclopedia  of  Law  is  that  of  People  v.  Clark,  33  Mich. 
112.  In  this,  as  in  the  Arkansas  case  just  referred  to,  the 
necessity  for  averring  and  making  proof  of  previous  chaste 
character  is  not  raised  or  passed  upon.  The  error  of  the 
editors  of  that  most  valuable  work  is  all  the  more  surprising 
in  view  of  the  following  passage  from  the  opinion  of  the  court 
in  People  v.  Clark,  33  Mich.  112,  to  wit:  "  The  chastity  of  the 
female  at  the  time  of  the  alleged  act  is  in  all  cases  involved,, 
and,  the  presumption  of  law  being  in  favor  of  chastity,  the 
defense  have  the  right  to  show  the  contrary."  It  would 
appear  to  necessarily  result,  from  what  is  said  both  in  the 
Arkansas  and  Michigan  cases,  that  the  reverse  of  the  guarded 
statement  of  the  text  of  the  editor  of  the  encyclopedia  is  cor- 
rect. If  the  previous  chastity  of  the  woman  is  a  legal  pre- 
sumption no  evidence  need  be  offered  to  prove  it  primarily. 
And,  if  no  evidence  need  be  offered  to  prove  it,  its  averment 
would  seem  to  be  unnecessary. 

It  remains  to  consider  the  other  ground  of  contention  oa 
this  point,  which  is  that  the  previous  chastity  must  be 
averred  in  the  indictment  and  established  in  the  evidence; 
otherwise  the  presumption  of  the  defendant's  innocence  will 
be  overthrown  by  the  presumption  of  the  woman's  purity. 
To  put  it  otherwise  the  strength  of  the  presumption  of  the 
defendant's  innocence  cannot  be  weakened  by  any  counter- 
presumption  of  womanly  virtue.  This  same  view  was  ably 
urged  upon  our  attention  in  the  case  of  Hemingway  v.  State, 
68  Miss.  371.  We  need  look  no  further  than  the  opinion  we 
then  delivered  in  order  to  silence  the  present  contention:  "  By 
this  second  proposition  we  suppose  it  is  meant  to  be  said, 
that  the  presumption  of  innocence  is  affected  or  destroyed 
in  part  by  the  legal  presumption  of  the  correctness  of  the- 
records,  and  that  this  favored  presumption  of  innocence  can- 
not be  met  by  another  presumption,  but  must  be  destroyed  by 
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positive  proof.  This  contention  rests  upon  the  ®**  unsub- 
stantial ground  that  the  general  presumption  of  innocence  is 
irrebuttable  by  any  other  and  favored  presumption.  The 
rule  is,  in  conflicting  legal  presumptions,  the  special  and  fa- 
vored must  prevail  or  take  precedence  over  the  general,  and 
the  practical  operation  of  this  rule  we  see  constantly  exem- 
plified in  trials  for  murder.  In  these  trials  for  even  capital 
ofienses  we  shall  constantly  find  the  legal  presumption  of 
malice  arising  from  the  use  of  a  deadly  weapon,  and  we  shall 
see  the  presumption  taking  precedence  over  the  general  pre- 
sumption of  innocence,  in  the  absence  of  any  otlier  evidence 
showing  circumstances  of  justification  or  excuse  for  the  homi- 
cide  But,  after  all,  it  remains  to  be  said  that  .... 

all  that  was  done  was  to  permit  the  jury  to  be  informed  that 
there  was  a  legal  presumption  of  the  correctness  of  the  official 
books,  and,  if  this  was  not  permissible,  then  it  must  be  con- 
ceded that  the  presumption  of  innocence  is  irrebuttable  by 
any  other  presumption — a  proposition  not  to  be  tolerated  in 
a  court  of  law,  for  conflicting  presumptions  must  always  go 
to  the  jury  as  other  conflicting  evidence." 

There  was  no  attempt  to  show  any  want  of  virtue  in  the 
unhappy  girl  in  the  case  at  bar  before  she  fell  a  victim  to  the 
devilish  lust  of  the  prisoner.  Undeniably  he  robbed  his 
victim  of  the  jewel  of  her  virginal  purity,  and  it  is  with 
scoundrelly  grace  only  that  he  can  invoke  the  vanished  fig- 
ment of  the  legal  presumption  of  his  innocence,  insisting  that 
the  well-founded  and  universal  presumption  of  maidenly 
modesty  and  womanly  virtue  shall  be  overlooked  and  denied 
the  wretched  creature  whose  character  he  has  put  to  death. 

As  to  the  second  ground  of  demurrer,  it  is  sufficient  to 
say  that  we  are  of  opinion  that  the  indictment  reasonably 
shows  that  the  female  seduced  was  unmarried.  It  is  to  be 
regretted  that  the  pleader  did  not  distinctly  and  positively 
aver  that  the  female  was  unmarried ;  but  she  is  twice  addressed 
by  the  prefix  to  her  own  proper  name,  which  is  solely  and 
universally  applied  to  an  unmarried  woman,  and  she  is  de- 
scribed **•  as  one  to  whom  offers  of  marriage  were  falsely 
made — lawful  marriage — and  hence  she  is,  by  necessary  in- 
ference, a  female  capable  of  contracting  such  marriage;  that 
is,  that  she  was  marriageable,  unmarried.  The  evidence,  too, 
we  see  witii  surprise,  is  not  direct  and  positive  as  to  her  state; 
but  again,  it  reasonably  appears  that  she  was  unmarried,  for 

it  is  shown  that  she  was  a  member  of  her  father's  household, 
AML  tit.  KBr..  Vol.  XLIL  -S3 
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and  living  under  parental  control.  She  was  uniformly  ad- 
dressed by  the  prefix  to  her  name,  used  only  in  cases  of 
unmarried  females.  She  received  from  the  prisoner  such 
attentions  as  mark  the  courtship  of  the  marriageable  female 
by  the  man  who  would  make  her  his  wife;  and  she  is  called 
in  the  letters  written  her  by  the  accused,  "  my  girl,  my  love," 
etc.,  and  he  writes  her:  "I  don't  know  when  we  will  marry, 
but  sometime,  of  course,"  etc.  But  one  conclusion  can  be 
reached,  on  the  averments  of  the  indictment  and  on  the  evi- 
dence produced  on  trial,  by  an  honest  mind,  and  we  shall 
refuse  to  hunt  for  or  yield  to  mere  technical  rules  of  pleading 
and  evidence,  now  happily  growing  less  and  less  regarded  by 
courts  striving  to  administer  substantial  justice,  where  the 
pleading  avers,  and  the  evidence  proves,  with  reasonable  cer- 
tainty that  which  a  closer  adherence  to  technical  forms  would 
have  made  stand  out  in  bolder  relief. 

That  the  unfortunate  girl  was  of  previous  chaste  character 
the  law  presumes,  and  this  legal  presumption  it  was  not  in- 
cumbent upon  the  state  to  aver  or  prove  primarily.  We  have 
no  doubt  from  the  pleading  and  the  evidence  that  she  was 
unmarried,  and  we  are  therefore  of  the  opinion  that  the  de- 
murrer was  properly  overruled. 

The  second  assignment  of  error  draws  in  review  the  action 
of  the  court  below  in  permitting  the  unhappy  creature  seduced 
to  tell  the  jury  that  she  yielded  her  person  to  her  lover's 
embrace  because  of  his  promise  of  marriage,  and  her  blind 
reliance  thereon.  We  approve  the  action  of  the  court,  for, 
in  the  very  nature  of  things,  it  will  be  irapopsible,  generally, 
perhaps  ever,  to  make  this  evidence  if  the  ruined  ®'*  victim 
of  the  betrayer  is  forbidden  to  speak.  As  she  alone  knows, 
she  cannot  be  held  incompetent  to  communicate  that  knowl- 
edge to  court  and  jury.  We  are  aware  that  the  authorities 
are  not  harmonious  here,  but  reason  and  the  preponderating 
weight  of  authority  pronounce  in  favor  of  the  righteousness 
of  allowing  the  outraged  and  ruined  female  to  testify  that 
she  fell  because  of  the  believed  promise  of  marriage  of  her 
seducer:  Kenyon  v.  People,  26  N.  Y.  203;  84  Am.  Dec.  177; 
Armstrongs.  People,  70  N.  Y.  38;  State  v.  Brinkhaus,  34  Minn. 
285. 

The  third  assignment  of  error  challenges  the  propriety  of 
the  trial  courts  permitting  the  female  seduced  to  testify  as 
to  acts  of  sexual  intercourse  between  herself  and  the  prisoner, 
and  as  to  the  birth  of  her  child  subsequent  to  her  seduction. 


March,  1894.]  Ferguson  v.  State.  499 

There  was  no  controversy  as  to  these  facts.  The  repeated 
acts  of  sexual  intercourse  were  testified  to  by  the  accused, 
and  the  birth  of  the  child  was  not  disputed.  The  evidence, 
we  think,  was  incompetent,  either  as  connecting  accused  with 
the  crime  of  the  seduction  or  as  corroborating  the  evidence 
of  the  female  seduced.  But  we  are  unable  to  see  in  what 
manner  it  could  have  excited  the  minds  of  the  jury  against 
the  prisoner.  Confessedly,  after  having  first  yielded  her 
person  to  her  betrayer,  and  after  the  revolting  crime  of  her 
seduction  had  been  accomplished,  she  had  sexual  intercourse 
many,  many  times  with  her  seducer,  and  confessedly,  also, 
the  child  afterwards  born  was  not  the  fruit  of  the  first  inter- 
course had  when  she  fell  from  the  path  of  virtue.  We  can 
readily  see  how  this  might  have  prejudiced  the  victim,  who 
thus  continued  to  yield  herself  to  his  embraces,  by  cnusing 
the  jury  to  pause  and  hesitate  in  determining  whether  she  was 
the  real  owner  of  a  previous  chaste  character  when  she  took 
this  alleged  first  step  downward  on  the  way  to  irretrievable 
shame.  How  it  could  have  roused  the  feelings  of  a  jury 
against  the  man  we  are  at  a  loss  to  conceive.  The  error  is 
not,  in  this  case,  reversible  error. 

On  the  fourth  assignment  it  is  necessary  only  to  say  that 
***  whether  the  accused  was  married  or  unmarried  was 
wholly  immaterial.  If  he  was,  in  fact,  unmarried,  as  he  tes- 
tifies, the  fact  was  not  improper  to  be  shown  to  the  jury,  for 
it  may  have  had  power  in  facilitating  his  approaches  to  his 
object,  and  have  been  potential  in  moving  his  victim  to  listen 
to  him,  and,  listening,  yield. 

The  second  instruction,  of  which  complaint  is  made  in  the 
fifth  assignment  of  error,  is  not  open  to  tlie  criticisms  made 
by  counsel.  It  does  not  authorize  a  conviction  on  the  uncor- 
roborated evidence  of  the  woman  seduced;  it  is  silent  on  that 
point,  but,  more  than  once,  and  plainly,  the  jury  was  in- 
structed that,  in  order  to  convict,  the  evidence  of  the  woman 
seduced  must  be  corroborated.  Tliis  instruction  is  free  from 
the  fatal  vice  mistakenly  supposed  by  counsel  to  inhere  in  it. 
By  it  the  jury  were  informed  that  if  their  minds  and  con- 
sciences were  satisfied  by  the  evidence  that  the  sexual  inter- 
course was  brought  about  by  virtue  of  a  promise  of  marriage 
made  by  defendant,  before  or  at  the  time  of  the  alleged  inter- 
course, and  that  if  this  satisfaction  of  minds  and  consciences 
was  produced  by  conscientious  belief  in  the  evidence,  then 
the  jury  believed    beyond  all   reasonable  doubt,  and  they 
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BhouUl  convict,  although  they  might  believe  from  the  evi- 
dence, further,  that  the  woman  seduced  afterwards  (after  her 
fall)  yielded  herself  to  the  defendant's  embraces  to  gratify 
her  own  passions — her  own  aroused  and  now  uncontrolled- 
passions — and  was  not  now,  since  her  seduction  and  fall  fron* 
virtue,  a  woman  of  chaste  character.  Whether  the  unhappy 
wretch  continued  to  wallow  in  the  mire  and  filth  of  personal 
depravity,  to  which  defendant's  revolting  villainy  had  re- 
duced her,  in  no  way  affected  his  guilt  or  her  previous  purity^ 
if  these  had  been  established  satisfactorily. 

The  third  instruction  for  the  state  is  neither  vague  nor 
uncertain.  By  this  charge  the  jury  were  simply  informed, 
at  the  state's  request,  that  corroboration  of  the  testimony  of 
the  female  seduced  was  necessary  before  conviction  could  be 
had.  This  was  true,  and  if  the  accused  desired  to  have  de- 
fined ®*®  the  extent  and  reach  of  the  general  propositiorv 
contained  in  our  statute  that  "  the  testimony  of  the  female- 
seduced,  alone,  shall  not  be  sufficient  to  warrant  a  convic- 
tion," he  should  have  asked  supplementary  and  explanatory 
instructions,  with  ampler  definitions  of  the  general  statements- 
contained  in  the  state's  instruction  now  complained  of. 

The  sixth  assignment  goes  to  the  court's  action  in  refusing 
certain  charges  for  the  defendant.  The  first  instruction- 
refused  is  clearly  erroneous.  The  subsequent  acts  of  inter- 
course it  was  sought  to  have  the  court  tell  the  jury  overcame 
the  presumption  of  previous  chaste  character.  This  was  not 
true  in  and  of  itself.  The  subsequent  acts  of  sexual  inter- 
course were  matters  to  be  carefully  pondered  by  the  jury,  and 
their  character  and  value  were  fair  subjects  for  argumenta- 
tion before  the  jury,  but  nothing  more.  To  instruct  the  jury 
that  these  subsequent  acts  of  illicit  personal  intercourse  had 
overcome  the  legal  presumption  of  the  previous  chaste  char- 
acter of  the  woman  would  have  been  to  charge  upon  the 
weight  of  the  evidence,  and,  in  effect,  take  the  case  from  tho 
the  jury. 

The  second,  third,  and  fourth  instructions  refused  were 
properly  refused.  The  second  instruction  asked  the  court  to- 
direct  the  jury  that  it  was  the  duty  of  the  state  to  prove  tho 
character  of  the  female  seduced  to  have  been  chaste  prior  to- 
the  act  of  intercourse  which  accomplished  her  seduction.  We 
have  already  seen  that  this  is  not  sound.  The  third  re- 
fused instruction  is  improper,  because  without  evidence  to- 
Bupport  it.     The   fourth  refused   instruction   is  manifestly 
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•erroneous,  for  the  reason  just  given.  It  was  unsupported  hy 
the  evidence.  There  is  no  testimony,  nor  hint  of  evidence^ 
that  tins  seduced  woman  "had  already  fallen,  and  was  not, 
«t  the  time,  pursuing  the  path  of  virtue,"  and  the  instruction 
'which  assumes  as  proved  that  which  is  not  proved  would  be 
anonstrous. 

Tlie  fifth  refused  instruction  was  also  properly  rejected  by 
the  court  below.  By  it  the  prisoner  sought  to  have  the  jury 
fldvised  that  "all  her  testimony  must  be  corroborated  by  ^'^ 
otiier  evidence  upon  every  fact  necessary  to  make  out  the 
crime."  There  is  much  diversity  of  opinion  as  to  what  ex- 
tent this  corroboration  must  go.  There  are  cases  in  which  it 
has  been  held  suflEicient  corroboration  of  the  female  seduced 
if  there  was  other  evidence  of  the  promise  of  marriage  only. 
At  the  other  extreme  will  be  found  cases  holding  that  the 
corroborating  evidence  must  support  all  the  necessary  ele- 
ments in  the  constitution  of  the  crime.  The  cases  lying 
between  these  two  classes  announce  the  true  rule,  viz:  The 
testimony  of  the  female  seduced  must  be  corroborated  by 
other  evidence  as  to  the  promise  of  marriage  and  the  act  of 
sexual  intercourse.  The  object  of  the  law  is  to  prevent  the 
conviction  of  one  accused  on  the  unsupported  testimony  of 
one  participating  in  the  commistiion  of  the  offense.  As  with 
the  accomplice,  so  here  corroboration  to  the  extent  of  fairly 
tending  to  connect  the  accused  with  the  comnnssion  of  the 
offense,  should  be  held  suHicient.  The  female  seduced  ap- 
pears on  the  witness-stand  as  quasi  particeps  criminis,  and 
under  a  cloud.  Whatever  other  evidence  will  fairly  satisfy 
the  jury  that  she  is  truthful  and  worthy  of  belief  must  be 
lield  sufficiently  corroborative;  and  when  she  is  supported 
as  to  the  promise  of  marriage  and  the  act  of  sexual  inter- 
course— the  two  great  fundamental  essentials — the  corrobo- 
ration, we  think,  will  be  sufficient.  In  the  case  at  bar  the 
corroborative  evidence  (partly  furnished  by  the  defendant's 
«vidence  and  by  his  letters)  as  to  the  act  of  intercourse  and 
the  promise  of  marriage  is  not  wanting,  and  the  jury  has 
passed  upon  its  worth  and  weight,  and  has,  in  our  opinion, 
correctly  estimated  it. 

We  have  here  a  fresh  exemplification  of  the  truth  of  the 
inspired  maxim :  *'  The  way  of  the  transgressor  is  hard."  But 
if  character  is  to  be  held  safe  from  infamous  attack,  and  the 
law  for  its  security  is  to  be  maintained  and  honored,  this 
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transgressor  should  be  made  to  feel  just  punishment  in  all 
its  fullness,  and  with  inexorable  certainty. 
AflSrmed. 

***  Cooper,  J.,  specially  concurring. 

I  concur  in  the  result  announced  by  ihy  brother  Woods,, 
but  I  am  not  prepared  to  decide  that  our  statute  is  appli-^ 
cable  only  in  cases  in  which  the  female  is  of  previous  chaste 
character.  It  is  true  the  codifiers  have  affixed  to  the  statute- 
the  head-line  "Seduction  of  female  over  age  of  sixteen  by 
frauds,"  etc.,  which  is  perhaps  evidence  of  their  construction. 
It  is  also  true  that  the  statute  declares  that  "  the  testimony 
of  the  female  seduced  alone  shall  not  be  sufficient  to  warrant 
a  conviction."  But  the  statute  appears  to  me  to  include  all 
cases  in  which  carnal  knowledge  is  obtained  by  the  mean* 
named.  It  declares  that  "  if  any  person  shall  obtain  carnal 
knowledge  of  any  woman,  or  female  child  over  the  age  of  six- 
teen years,  by  virtue  of  any  feigned  or  pretended  marriage^ 
or  any  false  or  feigned  promise  of  marriage,  he  shall,  upon 
conviction,  be  imprisoned  in  the  penitentiary  not  more  than 
five  years;  but  the  testimony  of  the  female  seduced  alone 
shall  not  be  sufficient  to  warrant  a  conviction." 

If  the  person  indicted  has,  by  the  means  condemned  by 
the  statute,  obtained  carnal  knowledge  of  any  woman,  or 
female  child  over  the  age  of  sixteen  years,  he  is,  in  my  opin- 
ion, subject  to  conviction  and  punishment. 

Campbell,  C,  J.,  delivered  the  following  opinion: 
It  is  not  my  understanding  that  there  is  any  difference  of 
opinion  among  the  members  of  the  court  as  to  section  1298- 
of  the  code  of  1892,  or  the  decision  of  this  case.  All  agree 
that  the  indictment  need  not  aver  that  the  woman  was  of 
previous  chaste  character,  and  that  it  is  not  necessary  to  prove 
that  she  was.  It  seems  clear  that,  if  carnal  knowledge  waa 
obtained  of  any  woman,  or  female  child  over  the  age  of  six- 
teen years,  by  virtue  of  any  feigned  or  pretended  marriage, 
or  any  false  or  feigned  promise  of  marriage,  the  fact  that  the 
woman  had  before  yielded  her  person  to  another  or  others^ 
however  suggestive  of  her  not  having  been  deceived  and 
misled  by  the  accused,  would  not  free  him  from  the  conse- 
quence of  his  act.  

Seduction — Unchastitt  as  a  Defense. — A  man  may  avail  himself  of 
the  previons  unchastity  of  a  woman  as  a  defense  to  an  action  for  seductiont 
Mrou*  T.  State^  31  Tex.  Cr.  Rep.  597;  37  Am.  St.  Hep.  834,  and  note;  State 
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T.  Thornton,  108  Mo.  640.  In  a  prosecution  for  reduction  the  state  must 
prove  the  good  repute  of  the  prosecutrix:  State  v.  Eckler,  106  Mo.  5S5;  27 
Am.  St.  Rep.  372,  and  note.  See,  also,  the  extended  note  to  Weater  r. 
Bachert,  44  Am,  Dec.  171. 

Sedocjion — Unmarried  Female. — Upon  the  prosecution  of  a  defendant 
charged  with  seduction  the  fact  that  the  prosecutrix  was  an  "unmarried 
female"  is  an  essential  element  of  the  crime:  People  v.  Krusick,  93  Cal.  74. 
Where  there  is  no  evidence  that  the  prosecutrix  was  an  unmarried  woman 
at  the  time  of  the  alleged  sednctioa  a  conviction  will  not  be  sustained: 
State  ▼.  Wheder,  108  Mo.  658.  See  the  extended  note  to  State  v.  Can-on, 
87  Am.  Dec.  405. 

S«DOcrioN  Under  Promisb  o»  Marriage. — Seduction  by  means  of  a 
promise  to  marry  is  committed  if  the  man  has  carnal  intercourse  to  which 
the  woman's  assent  was  obtained  by  a  promise  of  marriage,  made  by  the 
man  at  the  time,  and  to  which,  without  such  promise,  she  would  not  have 
yielded:  Putnam  v.  State,  29  Tex.  App.  454;  25  Am.  St.  Rep.  738,  and 
note,  with  the  cases  collected:  Cooper  v.  State,  90  Ala.  641. 

Seduotion— Corroboration  of  Prosecutrix. — On  a  trial  for  seduction 
under  promise  of  marriage  the  prosecutrix  must  be  corroborated  as  to  the 
promise  by  other  evidence  than  that  given  by  herself:  State  v.  McCaskey, 
104  Mo.  644;  and  such  corroboration  must  be  to  the  same  extent  required 
of  the  principal  witness  in  perjury:  State  v.  Primm,  98  Mo.  368.  The  cor- 
roborative evidence  need  not  be  direct  and  positive,  nor  such  a^  would  be 
sufficient  to  convict  independent  of  that  of  the  prosecutrix,  but  simply  such 
facts  ai  tend  to  support  her  testimony  and  satisfy  the  jury  that  she  ia 
worthy  of  credit:  Wright  v.  Slate,  31  Tex.  Cr.  Rep.  354;  37  Am.  St.  Rep. 
822.  To  the  same  efifect  see  State  v.  Smith,  84  Iowa,  522.  In  Cooper  r. 
State,  90  Ala.  641,  it  was  held  that  such  corroborative  evidence  is  not  suffi- 
eient  unless  it  is  matter  material  to  the  issue,  tends  to  connect  the  defend* 
ant  with  that  material  matter,  and  satisfies  the  jury  that  the  woman  has 
■worn  truly:  Cooper  v.  Slate,  90  Ala.  641.  See  the  note  to  Slate  r.  Reeves, 
10  Am.  St.  Rep.  356. 
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Ookporations — Contract  Ultra  Vires— Defense. — A  corporation  having 
received  benefits  Dn<ier  a  contract  made  by  and  with  it  cannot  set  up 
M  a  defense  thereto  that  it  had  no  power  to  do  bnsiuess  ia  the  state  in 
which  the  contract  was  n)a<le. 

Corporations — Ultra  Vires  as  Defense. — Although  a  foreign  corpora- 
tion has  entered  into  a  contract  in  violation  of  a  statute  prohibiting  il 
from  doing  business  within  the  state,  it  cannot  repudiate  the  contract 
vnder  the  plea  of  ultra  vires,  and  retain  the  consideration  received  by  it, 
especially  when  the  other  party  ia  innocent  and  ignorant  of  the  fact 
that  the  law  has  been  violated.  In  each  case  the  corporation  may  b« 
compelled  to  restore  and  repay  the  consideration  it  has  received. 

b/UMCTiONs— Sales  Under  Trcst  Deeds— Damaoes. — A  statute  allowing 
damages  at  a  certain  rate  per  cent  on  the  dissolution  of  injunctions  to 
•tay  sale*  under  deeds  of  trust  or  mortgages  with  powur  of  sale,  such 
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damages  to  be  added  to  the  debt  and  collected  by  the  sale  of  the  prop* 
erty  oa  execution,  applies,  whether  the  injunction  is  sued  out  by  • 
party  to  the  instrument  or  by  a  stranger.  Such  damages,  when 
claimed  and  allowed  by  the  court,  are  exclusive  of  all  damages  of  any 
other  nature. 

Moore  <fc  Jones  and  T.  B.  Edgington^  for  the  appellants. 

C  Perkins^  for  the  appellees. 

•••  Cooper,  J.  The  appellants,  who  are  creditors  of  the 
Fischer  &  Burnett  Lumber  Company,  an  incorporated  com- 
pany under  the  laws  of  this  state,  exhibited  their  bill  in  this 
cause  in  the  chancery  court  of  Bolivar  county  against  the 
said  Fischer  &  Burnett  Lumber  Company,  and  against  the 
Bank  of  Commerce  and  the  Continental  National  Bank  of 
Memphis,  Tennessee,  and  the  Seaboard  National  Bank  of 
New  York,  and  against  James  A.  Omberg  and  Charles  F.  M. 
Miles,  and  against  other  defendants  who  have  no  relation  to 
the  questions  presented  by  this  appeal.  The  purpose  of  the 
bill  is  to  cancel  as  fraudulent  certain  deeds  of  trust  executed 
by  the  Fischer  &  Burnett  Lumber  Company  to  Omberg  and 
Miles  to  secure  the  payment  of  certain  notes  to  the  other 
above-named  defendants,  and  to  subject  the  property  thereby 
conveyed  to  the  payment  of  complainants'  demands. 

By  the  laws  of  the  state  of  Tennessee  corporations  created 
under  the  laws  of  other  states  desiring  to  engage  in  business 
in  that  state  are  required,  before  engaging  therein,  to  file  a 
copy  of  its  charter  with  the  secretary  of  state,  and  also  to  *** 
cause  an  abstract  of  the  same  to  be  recorded  in  the  office  of 
the  register  in  the  county  in  which  it  desires  to  carry  on  its 
business,  or  to  acquire  or  own  property,  and  it  is  made  un- 
lawful for  any  foreign  corporation  to  do,  or  attempt  to  do, 
any  business,  or  to  own  or  acquire  any  property  in  that  state, 
without  having  first  complied  with  the  provisions  of  the  law, 
under  a  penalty  of  a  fine  of  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars,  at  the  discretion  of  the  jury: 
Milliken  &  Ventrees'  Laws  of  Tenn.,  sees.  1992-2003;  Laws 
of  1891,  p.  212. 

The  Fischer  &  Burnett  Company,  without  having  complied 
with  the  law  of  Tennessee,  opened  an  office  in  the  city  of 
Memphis,  in  that  state,  and  engaged  in  business  there,  in 
which  business  it  contracted  debts  to  the  Bank  of  Commerce 
and  to  the  Continental  Bank.  Tlie  debt  to  the  Seaboard 
National  Bank  of  New  York  originated  by  the  Fischer  <fe 
Burnett  Company  discounting  its  notes  to  that  bank  in  the 
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city  of  New  York,  and  it  does  not  appear  that  this  bank  had 
any  transactions  with  the  company  in  the  state  of  Tennessee 
other  than  that  referred  to  in  the  next  paragraph  of  this 
opinion. 

On  the  25th  of  May,  1893,  the  Fischer  &  Burnett  Lumber 
Company,  in  the  city  of  Mempliis,  executed  its  several  prom- 
issory notes  to  the  respective  banks  for  the  amount  it  owed 
€ach,  those  in  favor  of  the  Bank  of  Commerce  and  the  Con- 
tinental Bank  being  payable  in  Memphis,  and  that  in  favor 
of  the  Seaboard  National  Bank  being  payable  at  its  banking- 
house  in  the  city  of  New  York;  and,  to  secure  the  payment 
of  said  notes,  it  executed,  at  said  time  and  place,  a  deed  of 
trust  to  the  defendants,  Omberg  and  Miles,  whereby  a  large 
quantity  of  real  and  personal  property  in  the  state  of  Mis- 
sissippi was  conveyed  to  said  trustees,  and  power  to  sell  said 
property  in  the  state  of  Mississippi  was  conferred  upon  said 
trustees  if  default  should  be  made  in  the  payment  of  the 
notes  it  secured.  After  the  execution  of  these  notes  and  th« 
deed  of  trust  the  creditors  learned  that  ***•  the  Fischer  & 
Burnett  Company  had  not  complied  with  the  law  of  the  state 
of  Tennessee,  by  filing  its  charter  with  the  secretary  of  state, 
and  an  abstract  thereof  with  the  register  of  Shelby  county,  in 
which  county  the  city  of  Memphis  is  situated,  and  a  doubt 
was  entertained  as  to  the  validity  of  the  notes  and  deed  of 
trust.  For  the  purpose  of  curing  this  supposed  defect  the 
proper  officer  of  the  Fischer  &  Burnett  Company  came  to 
Lake  Cormorant,  in  this  state,  and,  on  the  twenty-seventh 
day  of  May,  1893,  there  executed  and  delivered  other  notes 
and  a  deed  of  trust  of  like  tenor  as  those  made  in  Mem- 
phis on  the  25th  of  said  month.  Botli  deeds  of  trust  were 
recorded  in  the  proper  offices  in  this  state.  On  the  third 
day  of  July,  1893,  the  complainants  exhibited  their  original 
bill,  seeking  to  cancel  the  deeds  of  trust  as  fraudulent,  and 
afterwards,  the  trustees  having  advertised  the  lands  for  sale 
under  the  deed  of  date  May  27th,  a  supplemental  bill  was  filed 
by  which  an  injunction  was  prayed  and  obtained  against  the 
sale.  The  defendants,  in  vacation,  moved  for  a  dissolution 
of  the  injunction  on  bill,  answer,  and  exhibits,  and,  upon  the 
hearing,  the  injunction  was  dissolved.  On  the  hearing  the 
defendants  suggested  damages.  The  chancellor  found,  as  a 
fact  that  the  value  of  the  property  covered  by  the  deed  of  trust 
was  $30,000,  it  being  of  less  value  than  the  debts  secured, 
and  allowed  damages  as  follows:  1.  Attorney's  fees,  $1,750; 
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2.  For  one  day's  services  of  trustee,  Ailes,  $25;  3.  For  costs 
of  readvertising  property,  $55;  4.  For  services  of  night  watch- 
man to  guard  property  during  period  of  injunction,  $85;  5. 
Hotel  bill  of  trustees,  $7.40.     Total,  $1,922.40. 

From  the  decree  dissolving  the  injunction  and  allowing 
damages  the  complainants  appeal. 

The  defendants  asked  the  court  to  allow  thera  damages  of 
five  per  cent  on  the  value  of  the  property  in  addition  to  those 
allowed,  and  from  the  decree  disallowing  the  same  they  pros- 
ecute a  cross-appeal. 

Upon  the  principal  question  it  is  contended  by  appellants 
®*®  that  the  business  transacted  by  the  Fischer  &  Burnett 
Company  in  the  state  of  Tennessee,  without  having  com- 
plied with  the  laws  of  that  state,  was  an  unlawful  business, 
made  such  by  the  terms  of  the  statute,  and  that  neither  that 
company  nor  any  one  dealing  with  it,  could  acquire  any 
rights  by  virtue  of  a  contract  entered  into  in  the  course  of  such 
business;  that  the  creditors  of  the  company,  becoming  such 
in  dealing  with  it  while  engaged  in  an  unlawful  business, 
acquired  no  right  by  the  contracts,  nor  could  they  recover 
from  the  company  the  sums  advanced  to  it.  suing  not  upon 
the  contract,  but  for  money  ex  aequo  et  bono  due  to  them, 
wherefore  they  contend  that  the  note  and  deed  of  trust  exe- 
cuted at  Lake  Cormorant  in  this  state  were  not  supported  by 
any  consideration,  and,  because  they  were  not,  that  the  con- 
veyance was  a  voluntary  one,  and  therefore  fraudulent  as 
against  the  creditors  of  the  company.  It  is  further  argued 
that  since  the  notes  to  the  Bank  of  Commerce  and  the  Con- 
tinental Bank,  though  made  in  Mississippi,  were  payable  in 
Memphis,  they  are  to  be  treated  as  contracts  made  in  tlie 
state  of  Tennessee,  and  that  the  courts  of  this  state  should, 
through  comity,  consider  them  as  void. 

In  the  construction  of  statutes  of  the  character  of  that  of 
the  state  of  Tennessee — i.  e.,  statutes  prohibiting  or  making 
unlawful  an  act,  or  declaring  a  penalty  against  it — the  most 
conflicting  conclusions  have  been  reached  by  the  courts  of 
the  various  states,  and  sometimes  by  the  same  court,  in  refer- 
ence to  statutes  apparently  similar. 

In  Bank  of  United  States  v.  Owens,  2  Pet.  527,  the  charter 
of  the  bank  provided  that  "  the  bank  shall  not  be  at  liberty 
to  purchase  any  public  debt  whatever,  nor  shall  it  take  more 
than  at  the  rate  of  six  per  centum  per  annum  for  or  upon 
its  loans  or  discounts."     A  rate  of  discount  exceeding  six  per 
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centum  was  reserved,  and  it  was  held  that  the  contract  wa» 
void,  and  no  recovery  could  be  had  on  the  note. 

In  Gold  Min.  Co.  v.  National  Bank,  96  U.  S.  640,  the  bank 
had  lent  to  the  defendant  more  than  one-tenth  of  its  capital 
stock,  in  **'  violation  of  the  twenty-ninth  section  of  the  act 
under  which  it  was  incorporated,  and  which  declared  that 
*'the  total  liabilities  to  any  association  of  any  person,  or  of 
any  company,  corporation,  or  firm,  for  money  borrowed,  in- 
cluding in  the  liabilities  of  a  company  or  firm  tlie  liabilities 
of  the  several  members  thereof,  shall  at  no  time  exceed 
one-tenth  part  of  the  amount  of  the  capital  stock  of  such 
association  actually  paid  in."  It  was  held  that,  tliough  the 
plaintifiF  had  violated  its  charter  in  making  the  loan,  a  re- 
covery could  be  had. 

In  National  Bank  v.  Matthews,  98  U.  S.  621,  it  was  held  that,, 
though  the  act  under  which  the  bank  was  incorporated  pro- 
hibited it  from  accepting  real  estate  as  security  for  a  loan  to 
be  made,  yet  that  a  mortgage  executed  to  the  bank  in  viola- 
tion of  the  act  was  valid,  and  might  be  enforced  by  the  bank; 
and  to  the  same  eflfect  &Te  National  Bank  v.  Whitney,  103  U.  S. 
99,  and  Fntts  v.  Palmer,  132  U.  S.  282. 

It  has  been  frequently  held  that  the  contracts  of  corpora- 
tions made  in  states  in  which  they  were  forbidden  from  doing 
business,  or  in  violation  of  statutory  provisions,  were  not  en- 
forceable at  the  suit  of  the  corporation:  Springfield  Bank  v.^ 
Merrick,  14  Mass.  322;  Bank  of  United  States,  v.  Owens,  2  Pet^ 
527;  Williams  v.  Cheney,  3  Gray,  215;  National  etc.  Ins.  Co.  v. 
Fursell,  10  Allen,  231;  Cincinnati  Mut.  Health  Assn.  v.Bosen-- 
thnl,  55  111.  85;  8  Am.  Rep.  626;  Cary-Lomhard  Lumber  Co.  v. 
Thomas,  92  Tenn.  587.  And  also  that  the  contract  was  void, 
and  could  not  be  enforced  by  an  innocent  party  who  con- 
tracted with  the  delinquent. 

But,  whatever  view  may  be  taken  of  the  effect  of  a  statute 
prohibiting  a  foreign  corporation  from  doing  business  in  a 
state  upon  contracts  entered  into  against  its  provisions,  it 
cannot  be  that  the  delinquent  corporation  may  repudiate  tho 
contract  and  retain  the  consideration  received  by  it,  especi- 
ally when  the  other  party  is  innocent  and  ignorant  of  the  fact 
that  the  law  has  been  violated.  It  would  be  a  reproach  to 
the  law  if  the  Fischer  &  Burnett  Company,  having  received 
over  thirty  thousand  dollars  of  the  money  of  the  defendant 
banks  under  the  circumstances  disclosed  by  this  record,  could 
**^  plead  its  own  default  in  defense  of  suits  brought  on  it» 
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<;ontract8,  and  yet  hold  the  money  by  reason  of  the  contracts. 
If  the  contracts  were  invalid,  and  conferred  no  right  of  action 
on  the  banks,  they  gave  no  right  to  the  company  to  hold  the 
money,  and,  repudiating  the  contracts,  the  company,  ex  xquo 
€t  bono,  was  liable  to  repay  the  money  it  had  received — liable 
not  under  or  by  virtue  of  the  contracts,  but  by  reason  of  the 
fact  that,  there  being  no  valid  contract,  it  had  received  money 
wliich  in  good  conscience  it  could  not  retain.  There  is  a 
wide  and  marked  distinction  between  transactions  of  the 
character  here  involved  and  those  involving  moral  turpitude, 
the  mere  making  of  which  is  detrimental  to  the  public 
welfare  or  private  morals. 

In  Marble  Co.  v.  Harvey,d2  Tenn.  115,  36  Am.  St.  Rep.  71, 
it  was  held  that  the  defense  of  idtra  vires  might  be  interposed 
by  the  corporation,  although  the  contract  had  been  fully 
executed  by  the  other  party.  The  court  declined  to  pass  upon 
the  question  of  its  liability,  if  sued  upon  a  quantum  meruit^ 
because  the  question  was  not  presented  by  the  record,  but  it 
is  evident  from  the  opinion  that  approval  is  given  to  the 
authorities  by  which  such  right  of  recovery  is  upheld. 

In  Ohio  Life  Ins.  etc.  Co.  v.  Merchants^  Insurance  etc.  Co.,  11 
Humph.  1,  53  Am.  Dec.  742,  the  precise  question  was  in- 
volved and  decided.  The  defendant,  a  corporation  created 
by  the  state  of  Tennessee,  had  entered  into  contracts  beyond 
its  corporate  power,  and  had  received  benefits  therefrom. 
Being  sued  in  equity,  it  defended  upon  the  ground  that  it 
had  no  power  to  make  the  contracts.  The  court  held  that, 
while  the  defendant  was  not  liable  on  the  contracts,  relief 
should  be  afiForded  to  the  complainant  outside  of  them,  saying: 
**  We  are  of  opinion,  therefore,  that  the  complainant  is  not 
repelled  by  reason  of  the  illegality  relied  upon  in  defense,  but 
is  entitled  to  relief,  and  that  in  granting  it  the  court  will 
promote  both  the  claims  of  private  justice  and  the  ends  of 
public  policy.  It  is  to  be  observed,  however,  that  the  relief 
is  against  the  contract  and  not  upon  the  contract;  for  we 
«6»  have  seen  that,  in  the  nature  of  things,  the  law  cannot 
enforce  an  illegal  contract,  although  the  parties  be  not  in  pari 
delicto.  But  it  is  consistent  with  itself  that  the  law  shall 
annul  such  contract,  and  place  the  parties  in  all  respects  in 
4tatu  quo." 

It  is,  therefore,  evident  that  the  Fischer  &  Burnett  Com- 
pany would  have  been  liable  to  the  banks  if  it  had  been  sued 
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in  the  courts  of  Tennessee,  not  upon  its  contracts,  but  in  ai> 
equitable  action  for  the  money  it  had  received. 

The  notes  and  deed  of  trust  executed  by  the  company  in 
this  state  were,  therefore,  fully  supported  by  the  considera- 
tion of  the  money  it  had  received.  We  think  it  obvious  that 
the  validity  of  the  notes  secured  by  the  deed  of  trust  was  not 
at  all  impaired  by  reason  of  the  fact  that  they  were  made 
payable  in  the  state  of  Tennessee:  1.  Because  in  executing 
the  notes  in  this  state,  payable  in  the  state  of  Tennessee,  the 
Fischer  &  Burnett  Company  were  not  doing  business  in  the^ 
state  of  Tennessee;  and  2.  Because,  if  making  the  note  had 
been  doing  business,  it  would  have  been  only  promising  ta 
do  that  which  the  courts  of  Tennessee  would  have  compelled 
the  company  to  do  if  suit  had  been  brought  there. 

The  court  below  properly  dissolved  the  injunction. 

The  remaining  questions  for  decision  are  presented  by  the 
appeal  and  cross-appeal  from  the  decree  allowing  damages  on 
the  dissolution  of  the  injunction. 

Section  572  of  the  code  of  1892  is  as  follows:  "When  an 
injunction,  obtained  to  stay  proceedings  at  law  for  money^ 
shall  be  dissolved,  in  whole  or  in  part,  damages  at  the  rate  of 
five  per  centum  shall  be  added  to  the  judgment  enjoined,  or 
to  so  much  thereof  as  shall  be  found  due,  including  the  costs; 
and  the  clerk  of  the  chancery  court  shall  certify  such  disso- 
lution  to  the  clerk  of  the  court  in  which  the  judgment  was 
rendered,  who  shall  thereupon  issue  execution  for  the  dam- 
ages, as  well  as  for  the  original  debt  and  costs.  Damages  at 
the  same  rate  shall  be  allowed  upon  the  dissolution  of  in-^ 
junctions  to  stay  sales  under  deeds  of  trust  or  mortgages 
with  *'•  power  of  sale;  and  such  damages  may  be  added  to 
the  debt  and  collected  by  the  sale  of  the  property,  or  execu- 
tion may  issue  from  the  chancery  court  for  the  same,  together 
with  the  costs  of  suit,  unless  the  value  of  the  property  the  sale- 
of  which  was  restrained  be  less  than  the  amount  of  the  debt, 
in  which  case  the  damages  shall  be  computed  on  the  value  of 
the  property,  to  be  ascertained  and  determined  by  the  chan- 
cellor; and  in  all  cases,  upon  the  dissolution  of  an  injunction, 
the  damages  may  be  ascertained  by  the  court  or  chancellor 
or  upon  a  reference  to  a  master,  and  proof,  if  necessary,  and 
decree  therefor  be  made  and  execution  be  issued  thereon." 

The  chancellor  was  of  opinion  that  the  damages  provided 
for  by  this  law  could  be  allowed  only  where  an  injutiction 
was  sued  out  by  the  defendant  to  a  judgment,  or  the  grantor 
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in  a  deed  of  trust  or  mortgage,  being  influenced  by  those 
parts  of  the  section  which  provide  that  the  damages  allowed 
when  the  injunction  was  to  stay  proceedings  at  law  should  be 
added  to  the  debt  and  collected  by  execution,  and  that  those 
allowed  upon  dissolution  of  injunction  to  stay  sales  under 
deeds  of  trust  or  mortgages  with  power  of  sale  '*may  be 
added  to  the  debt  and  collected  by  the  sale  of  the  property." 

The  first  clause  of  the  section,  we  think,  refers  exclusively 
to  injunctions  sued  out  by  a  party  to  the  judgment.  There 
may  be  cases  in  which  one  not  a  party  to  a  judgment  may 
sue  out  an  injunction  to  stay  proceedings  thereon,  but  we 
cannot  now  recall  an  instance  in  which  it  could  be  done.  One 
not  a  party  to  a  judgment  may,  by  injunction,  prevent  his 
property  from  being  subjected  thereto,  but  this  is  not  the 
stay  of  proceedings  meant  by  the  statute,  for  in  such  case 
the  judgment  is  not  stayed,  but  only  a  particular  execution 
thereof. 

But  sales  under  deeds  of  trust  or  mortgages  with  power  of 
sale  may  be,  and  frequently  are,  stayed  by  injunction  by 
strangers  to  the  deed,  and  the  statute  was  enacted  with  ref- 
erence to  such  injunctions,  as  well  as  those  issued  at  the  suit 
of  a  party  to  the  instrument.  Its  terms  are  broad  enough 
*"  to  include  them,  and  the  injury  in  either  case  to  the 
creditor  is  the  same.  When  the  writ  is  issued  at  the  suit  of 
a  party  bound  for  the  secured  debt  the  damages  given  may 
be  added  to  the  debt  and  collected  by  the  sale  authorized  by 
the  deed.  But  they  may  also  be  collected  by  execution,  and 
that  may  be  awarded  as  well  against  a  stranger  as  against  a 
party  to  the  conveyance. 

The  statute  was  intended  to  provide  for  and  limit  the  dam- 
ages allowable  in  the  cases  to  which  it  applies.  Ordinarily 
the  injury  sustained  by  the  party  interrupted  in  the  collec- 
tion of  his  debt  consists  of  the  delay  occasioned  and  the  costs 
incident  to  the  defense  of  his  cause.  For  such  cases  and 
for  such  injury  the  law  has  provided  a  fixed  rule  by  which 
the  damages  may  be  ascertained,  to  wit:  By  giving  a  per 
centum  certain  of  the  collection  which  would  have  been 
made  but  for  the  issuance  of  the  injunction.  There  may 
be  cases,  exceptional  in  their  circumstances,  in  which,  by 
reason  of  change  in  the  condition  of  the  property  or  the  ex- 
pense incident  to  its  care  and  preservation  during  the  pend- 
ency of  the  injunction,  other  and  different  damages  should 
be  allowed.     But  when  one  claims  and  receives  the  damages 
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allowed  by  the  statute,  he  cannot  receive,  in  addition  thereto, 
other  damages,  to  be  ascertained  by  reference  to  other  con- 
siderations. Those  provided  by  the  code  are  exclusive  when 
allowed.  We  do  not  decide  that  one  having  a  right  to  dam- 
ages may,  by  his  own  choice,  determine  whether  he  will  ac- 
cept the  damages  fixed  by  the  statute  or  will  elect  to  have 
ascertained  the  real  injury  he  has  suffered.  The  statute,  as 
we  have  said,  was  intended  to  provide  fixed  damages  for 
those  cases  in  which  delay  only  is  the  injury  sustained;  and 
in  such  cases  the  defendant  is  confined  to  the  damages  it 
provides.  Exceptional  cases  may  arise  to  which  the  statute 
may  not  apply,  and  in  these  the  actual  damages  sustained 
would  be  allowed;  but  in  such  instances  the  per  centum 
given  by  the  code  would  not  be  added  to  the  sum  awarded 
as  actual  damages. 

^""^  The  court  should  have  allowed  as  damages  five  per 
cent  on  the  value  of  the  property,  it  being  less  than  the  debt 
secured.  This  value  was  found  by  the  chancellor  to  be  thirty 
thousand  dollars,  on  which  five  per  cent  (fifteen  hundred  dol- 
lars) should  have  been  allowed  as  the  total  sum  to  which  the 
defendants  were  entitled. 

The  decree  dissolving  the  injunction  is  sustained;  the  de- 
cree allowing  damages  is  reversed,  and  a  decree  will  be  en- 
tered here  for  the  sum  of  fifteen  hundred  dollars;  costs  of 
appeal  to  be  divided  equally  between  the  parties. 

Reversed,  and  decreed  here. 

CoRPOHATioKS. — When  Estoppel  ARISES  Agatnst  Pleadino  that 
Contract  was  Ultra  Vires:  See  the  notes  to  Kennedy  v.  California  Sttv. 
Bank,  40  Am.  St.  Rep.  72;  Linhauf  v.  Lombard,  33  Am,  St.  Rep.  750;  Fi- 
delity Ina.  ele.  Co.  v.  Western  Pennsylvania  etc  R.  R.  Co.,  21  Am.  St.  Rep. 
913;  Leavitt  v.  Palmer,  51  Am.  Dec.  341,  and  New  York  etc.  Ins.  Co.  v.  Ely, 
13  Am.  Dec.  108. 

Foreign  Corporations— Failure  to  Comply  with  Law— Enforcf.mknt 
07  CoHTRAOTS  AoAiNBT. — Tliongh  a  foreign  corporation  has  not  registered, 
aa  it  is  required  by  law  to  do  in  a  state  where  it  eaters  into  a  contract,  still 
such  contract  ia  valid  and  may  be  enforced  agiiiiist  it:  Edison  etc.  Eleclrie 
Co.  r.  Canadian  Pac.  Nav.  Co.,  8  Wash.  370;  40  Am.  St  Rep.  910.  and 
note;  and  see  also  the  notes  to  Dudley  ▼.  Collier,  IS  Am.  St.  Rep.  60,  and 
Young  t.  South  Tredegar  Iron  Co.^  4  Am.  St  Rep.  760. 
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Home  Insurance  Company  v.  Scales. 

[71  Mississippi,  975.] 

Appellate  Pbaotick — Ebrors  not  Reviewable. — When  it  appears  from 
the  record  that  a  trial  was  had  finally  upon  the  real  grounds  of  contro* 
Tersy  between  the  parties  it  is  not  the  duty  of  the  appellate  court  to- 
review  preliminary  errors  committed  by  the  trial  court  in  passing  upon 
the  pleadings  presented  in  reaching  the  real  points  in  contest. 

Insurance — Vacant  Premises. — An  insured  building  is  "unoccupied," 
within  the  meaning  of  an  insurance  policy  stipulating  that  it  shall  be- 
void  if  the  premises  are  "  vacant  and  unoccupied  ''  for  a  certain  length  o£ 
time,  in  a  case  where  the  tenant,  who  occupies  the  building  as  a  store, 
closes  and  abandons  it  before  the  end  of  the  term,  leaving  therein  only 
a  small  amount  of  merchandise  of  nominal  value,  although  he  retainr 
the  key  to  the  building  at  the  request  of  the  insured. 

Insurance — Vacant  Premises. — An  insurer  is  not  liable  on  a  policy  stipu- 
lating that  it  shall  be  void  if  the  premises  are  vacant  and  unoccupied 
for  a  certain  length  of  time,  when  they  have  been  unoccupied  for  suck 
period  at  the  time  of  the  fire,  although  the  local  insurance  agent  be- 
lieved them  to  be  occupied,  but  did  nothing  to  mislead  the  insured. 

Insurance — Forfeiture — Duty  of  Insurer  to  Prevent. — It  is  not  the 
duty  of  the  insurer  or  his  agent  to  keep  a  policy  from  becoming  for- 
feited for  violation  of  its  conditions  by  the  insured;  nor  is  it  the  duty 
of  such  agent  to  notify  the  insured  of  the  forfeiture  when  it  occurs. 

Action  to  recover  on  a  policy  of  fire  insurance  on  a  build- 
ing destroyed  by  fire  on  October  14,  1892,  subsequent  to  the 
month  of  September  mentioned  in  the  opinion.  The  policy 
provided  that  it  should  be  void  if  the  insured  builditig 
"should  be  or  become  vacant  or  unoccupied,  and  so  remain 
for  ten  days."  Judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Calhoon  &  GreeUj  for  the  appellant. 

Muldrow  &  Nash,  for  the  appellee. 

•''*  Campbell,  C.  J.  Where  the  action  of  the  court  upon, 
the  pleadings  determines  the  controversy  between  the  parties, 
or  some  feature  of  it,  and  so  puts  an  end  to  it  as  to  withdraw  it 
from  the  jury,  and  eliminate  it  as  a  factor  in  the  trial  of  issues 
of  fact,  this  court  should  pass  upon  the  action  of  the  lower 
court  on  the  pleadings;  but  where  the  matters  involved  in  the 
altercations  between  the  parties,  however  voluminous,  and,^ 
though  the  judgment  of  the  court  be  ever  so  often  required 
and  given,  are  afterwards  litigated  before  a  jury  trying  the 
case,  this  court,  on  appeal,  will  not  perform  the  useless  task 
of  pronouncing  seriatim  on  the  various  rulings  made  during 
the  preparatory  skirmishing   between   the  combatants,  but 
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will  pass  all  by,  and  deal  with  the  final  engagement,  and 
what  was  done  in  it.  The  only  legitimate  object  of  pleadings 
is  to  bring  parties  to  an  issue  on  the  real  grounds  of  contro- 
versy; and  where  this  court,  looking  through  the  records, 
discovers  that  a  trial  was  had  finally  on  these  grounds,  it 
will  not  concern  itself  as  to  any  errors  committed  in  reaching 
the  point  of  real  contest.  We  have  waded  wearily  through 
the  •'*  vast  mass  of  preliminaries  to  the  final  battle  in  this 
case  to  ascertain  that  the  declaration,  with  its  four  counts, 
the  eight  pleas,  the  numerous  replications,  the  motions  to 
make  definite,  motions  to  strike  out  allegations,  rejoinders, 
surrejoinders,  demurrers  at  almost  every  step,  leaves  to 
amend,  and  judgments  as  required  by  the  successive  steps, 
the  record  of  which  covers  one  hundred  and  sixty  pages,  all 
resulted  in  bringing  the  parties  to  trial  of  the  only  matters 
in  dispute  between  them;  and  the  question  now  is,  not  whether 
some  slip  was  made  in  the  hurry  of  a  circuit  court  trial,  and 
some  error  committed  in  deciding  the  multitude  of  questions 
there  presented,  but  in  the  final  contest,  where  every  thing 
involved  in  the  case  was  investigated,  was  any  reversible 
error  committed  against  the  party  found  against? 

The  three  matters  in  dispute  are:  1.  As  to  the  title  of  the 
property  insured;  2.  As  to  the  occupancy  of  the  house;  3. 
As  to  proof  of  loss  as  required  by  the  policy.  The  insurance 
company  denied  liability  on  the  ground  that  there  was  a 
breach  of  warranty  in  the  matter  of  title,  and  that  the  house 
insured  was  vacant  or  unoccupied,  and  so  remained  for  ten 
days,  in  violation  of  the  policy,  and  there  was  failure  to  make 
proof  of  loss  as  the  contract  required. 

We  have  carefully  considered  the  three  matters  of  dispute, 
and,  while  we  think  neither  the  first  nor  third  presents  an 
insuperable  obstacle  to  the  maintenance  of  the  recovery  had, 
we  cannot  escape  the  conviction  that  the  second  does.  The 
house  was,  unquestionably,  unoccupied  for  more  than  ten 
days  before  the  fire,  and  when  it  occurred.  It  matters  not 
that  Hibbler,  the  then  local  agent  of  the  insurer,  now  testi- 
fies that  he  did  not  consider  the  house  vacant  or  unoccupied, 
and  that  he  would  have  issued  another  vacancy  permit  if  he 
had  thought  it  necessary.  The  house  had  been  rented,  and, 
when  insured,  was  occupied  by  merchants.  They  moved 
out,  abandoning  the  house  as  their  store,  in  August.  The 
house  was  found  closed,  and  a  vacancy  permit  for  thirty  days 
was,  at  the  instance  of  the  general  agent,  Krelh,  issued  by 
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•*•  Hibbler,  the  local  agent,  and  delivered  to  Scales,  who 
attached  it  to  the  policy.  He  was  thus  admonished  of  the 
fact  of  nonoccupancy,  and  of  the  course  of  business  pursued 
in  such  case.  The  time  for  which  the  tenants  at  the  time  of 
the  issuance  of  the  policy  rented  expired  September  1st.  By 
that  time  some  meat  they  had  left  in  the  house  was  sold  and 
removed.  They  left  a  few  empty  molasses  barrels,  some  old 
boxes  and  papers  in  the  house,  and  they  had  the  key — not 
surrendered  to  the  agent  of  the  owners,  because  he  told 
them  they  could  keep  it  until  another  tenant  came.  This 
was  not  such  occupation  of  the  house  as  the  policy  required, 
no  matter  what  Hibbler  or  anybody  else  may  have  thought. 
If  Hibbler  knew  the  facts,  and  thought  the  house  occupied, 
he  was  mistaken  in  his  judgment  of  what  was  required  to 
constitute  occupation.  Grant  that  his  knowledge  is  imput- 
able to  the  company,  and  the  case  is  not  altered.  The  com- 
pany was  not  bound  to  notify  the  insured  of  the  unoccupied 
condition  of  the  house,  if  it  actually  knew  it.  Hibbler  may 
have  been  under  obligation  to  Scales,  and  he  may  have  dis- 
regarded it,  or  erred  in  his  judgment,  and  Scales  may  have 
cause  of  complaint  against  him,  but,  in  all  this,  Hibbler  was 
friend  and  agent,  if  at  all,  of  Scales,  and  not  of  the  com- 
pany. If  Hibbler,  the  agent,  had  done  any  thing  in  his  capac- 
ity as  agent,  after  the  house  was  unoccupied,  to  mislead 
the  insured,  the  case  would  be  different,  but  nothing  of  that 
sort  occurred.  There  was  silence,  and  that  is  never  ground 
for  estoppel,  except  where  it  is  a  fraud,  which  cannot  be 
predicated  of  this  silence.  The  agent  had  a  right  to  be 
silent,  and  give  no  notice  as  to  the  unoccupied  condition  of 
the  house.  It  was  no  part  of  his  business,  as  agent  of  the 
company,  to  keep  policies  from  being  avoided  by  violation 
of  their  conditions,  whatever  obligations  he  may  have  as- 
sumed by  his  engagement  to  the  insured,  as  to  which  en- 
gagements he  could  not  bind  the  insurer. 

We  feel  safe  in  the  assertion  that  no  adjudication  oi 
declaration  of  a  text-writer  can  be  found  to  support  the 
proposition  *®'  that  the  house  insured  in  this  case  was  not 
"  unoccupied,"  so  as  to  avoid  the  policy.  We  have  searched 
in  vain  for  any  such  utterance.  There  are  many  to  the  con- 
trary: Richards  on  Insurance,  sec.  150,  and  cases  cited;  1 
Biddle  on  Insurance,  sec.  660,  and  citations;  Ostrander  on 
Insurance,  sec.  143,  and  cases  cited;  Wood  on  Fire  Insur- 
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ance,  sec.  89,  and  cases  cited;  1  May  on  Insurance,  sec.  249 
€t  seq.,  and  references. 

It  may  be  regretted  that  careless  inattention  caused  the 
policy  to  be  forfeited,  and,  gratifying  as  it  would  be  to  us  to 
be  able  to  afiBrm  the  judgment  in  this  case,  we  are  constrained 
to  order  that  it  be  reversed. 

Inscramcb  —  Vacant  and  Unoccupikd  —  Violation  of  Condition 
AoAiNST. — A  policy  of  insurance  on  a  dwelling-houie  was  conditioned  to  be 
void  if  the  premises  were  unoccupied.  The  insured  left  the  house  and  went 
to  reside  elsewhere,  taking  only  part  of  her  furniture  with  her.  She  left  a 
man  in  possession  with  instructioni  to  sleep  in  the  house  at  night.  The 
man  quit  the  premises,  and  several  days  afterwards  a  fire  occurred,  no  one 
being  in  the  house  at  the  time.  It  was  held  that  the  house  was  unoccupied 
and  the  policy  void:  Cooi  v.  Continental  Ins,  Co.,  70  Mo.  610;  35  Am.  Rep. 
438,  and  note.  Compare  Phoenix  Ins.  Co.  v.  Tucker,  92  III.  64;  34  Am.  Rep. 
106.  See  the  notes  to  Weidert  v.  StaU  Ins.  Co.,  20  Am.  St.  Rep.  826;  City 
Planing  etc.  Mill  Co.  ▼.  Merchants'  etc  Ins.  Co.,  16  Am.  St.  Rep.  556,  and 
Mooie  V.  Phoenix  Ins.  Co.,  10  Am.  St.  Rep.  390;  and  see,  also,  Liverpool  etc 
Ins.  Co.  T.  Buckstaff,  38  Neb.  146;  41  Am.  St  Rep.  724^  and  note. 


CASES 

IS  THS 


SUPREME    COURT 


MISSOURI. 


FULLERTON    V.    FoRDYCB. 
[121  MiasoTJKi,  1.] 

R10EIVEK8  Havimo  thb  Exclusive  Control  and  Charge  of  Pbopertt 
of  a  railway  corporatioD,  and  of  the  management  of  its  business,  are 
bound  to  the  same  degree  of  care  as  the  corporation  itself  would  have 
been  under  the  management  of  its  board  of  directors,  and  are,  in  like 
manner,  liable  in  their  official  character  for  injuries  resulting  from  the 
negligence  of  themselves  or  their  agents  and  employees. 

Receivers,  Actions  Against  for  Negligence. — By  the  act  of  Congress 
of  March  8,  1887  every  receiver  may  be  sued  in  respect  to  any  act  or 
transaction  of  his  in  carrying  on  the  business,  without  the  previous 
leave  of  the  couft  in  which  he  was  appointed.  This  includes  actions 
for  the  negligence  of  the  receiver  or  of  his  employees  or  agents. 

Pbrsonal  Examination  of  a  Party  to  the  Action — Discretion  of  the 
Court. — The  ordering  of  personal  examination  of  a  party  to  an  action 
is  within  the  discretion  of  the  court,  and  its  refusal  to  make  such  order 
should  not  be  interfered  with,  unless  its  discretion  was  clearly  abused. 

BvsRT  Carrier  of  Passengers  Owes  Them  the  Duty  to  Keep  Its 
Station  platforms  in  a  reasonably  safe  condition,  and  is  liable  to  per- 
sons, who  are  themselves  duly  careful,  for  damages  sustained  by  reason 
of  its  negligence  in  not  observing  these  duties. 

Carriers  of  Passengers. — A  Passenger  Leaving  a  Train  has  a  Right 
TO  Assume  that  he  can  safely  peiss  across  a  depot  platform  to  take  con- 
veyance to  his  destination,  and  is  not  guilty  of  contributory  negli- 
gence in  assuming  that  such  platform  is  reasonably  safe  and  convenient 
for  his  use. 

A  Oarrieb  of  Passengers  is  Guilty  of  GroSvS  Negligence  in  allowing 
m  hole,  eight  inches  wide  and  six  feet  long,  to  remain  in  the  floor  of  a 
passenger  depot  platform  four  days  after  knowledge  thereof.  The 
question  of  negligence,  therefore,  in  sach  a  case  need  not  be  submitted 
to  the  jory. 

(6U) 


March,  1894.]        Fullebton  v.  Fordycb.  517 

Jdrt  Trial. — An  Instbuction  Assuming  that  the  plaintiff  in  an  action 
for  personal  injuries  was  injured  in  his  hip  and  spine,  when  there  is  a 
conflict  of  evidence  as  to  such  injuries,  is  insufficient,  and  a  verdict  so 
large  that  it  apparently  resulted  from  a  consideration  of  these  injuries 
will  be  set  aside. 

Sam  H.  West,  for  the  appellants. 
Wilson  Cramer^  for  the  respondent. 

*  Macfarlane,  J.  This  is  a  suit  prosecuted  by  plain- 
tiff against  the  receivers  of  the  St.  Louis,  Arkansas  & 
Texas  Railway  Company,  appointed  by  a  United  States  cir- 
cuit court,  to  recover  damages  for  injuries  received  by  reason 
of  falling  into  a  hole  in  the  depot  platform  of  said  company 
at  New  Madrid,  Missouri.  Plaintiff  charged  defendants  with 
negligence  in  not  keeping  its  platform  in  a  reasonably  safe 
condition,  by  reason  of  which,  on  leaving  a  train  at  said 
station,  upon  which  he  had  been  a  passenger,  he  was  precipi- 
tated *  into  the  hole  in  the  platform,  and  was  thereby 
injured. 

It  appeared  from  the  evidence  that  the  platform  was  about 
four  feet  above  the  ground,  and  from  which  one  plank  about 
«ix  feet  long  and  eight  inches  wide  had  been  broken  out. 
The  agents  of  defendants  testified  that  the  plank  had  been 
broken  by  one  of  themselves,  in  moving  a  heavy  box  of 
goods,  at  least  four  days  before  the  injury.  Other  evidence 
tended  to  prove  that  it  had  been  out  as  long  as  two  weeks. 
Plaintiff  arrived  on  the  train  in  the  night-time,  neither  the 
«tation  nor  the  platform  being  lighted,  and,  after  leaving  the 
cars,  walked  across  the  platform  to  take  a  hack  to  a  hotel, 
and  not  knowing  of  the  hole,  and  being  unable  to  see  it,  he 
fell  therein,  by  which  he  received  the  injuries  for  which  he 
«ued. 

Defendant  objected,  in  a  proper  manner,  to  the  sufficiency 
of  the  petition.  The  grounds  of  the  objection  were  that  it 
nowhere  appeared  from  the  petition  that  plaintiff  had  leave, 
from  the  court  appointing  the  receiver,  to  prosecute  the 
action;  and  that  the  receivers  were  not  liable,  officially,  for 
neglect  in  keeping  the  platform  in  repair  unless  authorized 
by  the  court  to  do  so,  which  authority  should  appear  from 
an  averment  in  the  petition.  These  objections  were  overruled. 
Objection  was  made  to  the  rulitig  of  the  court  in  refusing  to 
require  plaintiff  to  submit  to  aii  examination  by  physicinns, 
■and  to  the  giving  of  certain  instructions.     The  other  facts 
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necessary  to  an  understanding  of  the  points  discussed  will 
BuflBciently  appear  in  the  opinion.  The  verdict  and  judg- 
ment were  for  plaintiff  for  fifteen  thousand  dollars,  and  de- 
fendants appealed. 

1.  Receivers  who  have  exclusive  charge  and  control  of  the 
property  belonging  to  a  railroad  company,  and  of  the  man- 
agement of  its  business,  are  bound  to  the  same  degree  of 
care  as  the  corporation  itself  would  have  been  under  the 
management  of  its  board  of  directors,*  and  are  in  like 
manner  liable,  in  their  oflficial  character,  for  injuries  result- 
ing from  the  negligence  of  themselves  or  their  agents  and 
employees.  "  Being  actually  engaged  in  business,  justice  to^ 
those  with  whom  they  deal  demands  that  they  shall  be  held 
to  the  same  accountability  whether  their  liabilities  arise  in 
contract  or  in  tort":  Beach  on  Receivers,  sec.  717;  Little  v» 
Dusenherry,  46  N.  J.  L.  614;  50  Am.  Rep.  445;  High  on  Re- 
ceivers, sec.  395;  2  Rorer  on  Railways,  898. 

2.  Previous  to  the  act  of  Congress  of  March  3,  1887,  the 
generally  accepted  doctrine  was  that  an  action  could  not  be 
maintained  against  a  receiver,  except  by  leave  of  the  court 
wherein  the  receiver  was  appointed.  That  act  declares  that 
"  Every  receiver  ....  may  be  sued  in  respect  of  any  act  or 
transaction  of  his,  in  carrying  on  the  business  connected  with 
such  property  without  the  previous  leave  of  the  court  in  which 
said  receiver  or  manager  was  appointed."  The  language  of 
this  statute  is  broad  enough  to  include  actions  growing  out 
of  the  negligence  of  the  receiver,  or  his  agents  or  servants. 
So  it  has  been  held  by  the  supreme  court  of  the  United 
States  that  such  suits  are  within  the  contemplation  of  said 
act:  Texas  etc.  Pac.  By.  v.  Cox,  lib  U.  S.  601;  McNulta  v. 
Lochridge,  141  U.  S.  327. 

3.  After  plaintiflF  had  concluded  his  evidence  in  chief,  de- 
fendant filed  a  written  application,  asking  an  order  of  the 
court  against  plaintiff  to  have  plaintiff  submit  himself  to  a 
personal  examination  by  competent  and  special  surgeons, 
appointed  by  the  court,  giving  as  reasons  therefor  that  the 
real  extent  of  plaintiff's  injuries  could  only  be  ascertained 
by  such  an  examination.  The  court  declined  to  make  the 
order  for  the  reason,  as  stated,  that  the  application  was  not 
made  in  time.  There  is  no  doubt  of  the  power  of  the  court 
to  make  and  enforce  such  an  order;  but  to  do  so  is  held  to- 
be  a  matter  within  the  discretion  of  the  court,  which  **^ 
should  not  be  interfered  with  unless  clearly  abused :  Owen» 
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V.  Kansas  City  etc.  Ry.  Co.,  95  Mo.  177;  6  Am.  St.  Rep.  39, 
and  cases  cited. 

There  may  be  reasons  which  do  not  appear  on  this  record 
why  an  examination  should  not  have  been  ordered  at  the 
time  it  was  applied  for,  and  we  are  unwilling  to  say  that  the 
court  abused  its  discretion  in  declining  to  make  the  order. 
This  is  certainly  a  case  which  calls  for  the  opinion  of  dis- 
interested and  unbiased  physicians  after  a  careful,  intelli- 
gent, and  thorough  examination  has  been  made.  The 
physicians  who  testified  are  friends  of  the  respective  parties, 
and  their  opinions  are  necessarily  more  or  less  biased.  They 
diflFer  upon  matters  which  seem  to  me  to  be  capable  of  posi- 
tive ascertainment.  As  the  case  will  have  to  be  retried  the 
court  can  have  an  examination  made,  if  proper  and  timely 
application  is  made  therefor. 

4.  A  carrier  of  passengers  owes  to  those  approaching  or 
leaving  its  trains  the  duty  of  keeping  its  station  platforms  in 
reasonably  safe  condition  for  convenient  use,  and  is  liable  to 
such  persons,  who  are  themselves  duly  careful,  for  damages 
sustained  by  reason  of  its  negligence  in  not  observing  this 
duty.  This  duty  and  the  liability  of  the  carrier  for  its  ne- 
glect are  well  settled:  Hutchinson  on  Carriers,  sec.  517;  1 
Rorer  on  Railroads,  476. 

It  also  follows  from  this  obligation  imposed  by  law  that  a 
passenger,  in  leaving  a  train,  has  the  right  to  assume,  in  the 
absence  of  information  to  the  contrary,  that  he  can  safely 
pass  across  the  depot  platform  to  take  a  conveyance  to  his 
destination,  and  there  was  no  error  in  the  instruction  which 
told  the  jury  that  plaintiff  had  the  right  to  assume  that  the 
platform  was  reasonably  safe  and  convenient  for  his  use. 

6.  It  being  the  duty  of  the  receivers  of  this  corporation  to 
use  reasonable  care  to  see  that  their  platform  was  kept  in  a 
safe  and  convenient  condition  for  **  use,  it  was  gross  negli- 
gence to  allow  a  hole,  eight  inches  wide  and  six  feet  long,  to 
remain  in  the  floor  of  that  part  of  the  platform  commonly 
used  by  passengers,  for  the  period  of  four  days  after  knowl- 
edge thereof  by  their  agents:  Hutchinson  on  Carriers,  sec. 
517;  2  Shearman  and  Redfield  on  Negligence,  sec.  411. 

It  is  true,  in  general,  that  the  question  of  negligence  in  such 
case  is  one  of  fact  for  the  determination  of  the  jury;  but  the 
evidence  in  this  case  shows  that  the  defect  was  m;uie  by  one 
of  defendant's  agents,  in  moving  heavy  freight,  at  least  four 
days  before  the  injury,  and  the  station  agent  testified  that  he 
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knew  of  the  defect  for  that  length  of  time.  The  most  ordi- 
nary care  would  have  prompted  the  repairing  of  the  defect, 
or  at  least  that  some  warning  should  be  given.  Necessary 
repairs  could  have  been  made  in  a  few  minutes  and  at  the 
cost  of  but  a  few  cents.  We  must,  therefore,  hold  that  the 
evidence  conclusively  shows  that  defendants  had  ample  time 
after  notice  of  the  defect  in  which  to  have  made  necessary 
repairs,  and  it  was  not  reversible  error  to  give  the  third 
instruction,  to  the  eflfect  that,  if  there  was  a  hole  in  the  plat- 
form, which  was  known  by  defendant's  agents,  or  might  have 
been  known  by  the  use  of  ordinary  care,  and  the  same  was 
not  safely  repaired,  and  no  danger  signals  were  put  up  to 
warn  passengers,  then  such  neglect  and  failure  was  negli- 
gence on  the  part  of  defendants. 

The  complaint  that  the  instruction  did  not  allow  defend- 
ants a  reasonable  time  in  which  to  make  repairs  cannot 
avail  them  in  a  case  like  this,  in  which  the  defect  was  mani- 
festly dangerous,  and  its  existence  was  known  for  so  long  a 
time.  The  court  might  well  have  declared,  as  a  matter  of 
law,  that  this  omission  of  duty  was  negligence. 

6.  The  judgment  in  this  case  is  the  largest  one,  for  personal 
injuries,  that  I  have  been  called  upon  to  **  consider,  except 
in  Qurley  v.  Missouri  Pac.  Ry.  Co.,  104  Mo.  211,  which  was 
held  to  be  excessive.  We  are  asked  to  set  aside  this  verdict 
upon  two  grounds:  1.  That  the  measure  of  damages  given  by 
the  court  to  the  jury  was  improper  and  unfair;  and  2.  That 
the  verdict  was  so  excessive  as  to  show  prejudice  on  the  part 
of  the  jury  in  arriving  at  it.     We  need  only  consider  the  first. 

The  petition  does  not  specify  any  special  injury  except  that 
plaintiff  suffered  rupture  from  falling  through  the  platform 
and  "other  severe,  painful,  and  permanent  injuries."  The 
evidence  shows  that  plaintiff's  body  fell  through  the  hole  to 
his  hips,  upon  which  he  lodged.  This  was  on  Monday,  in 
the  mouth  of  July.  Plaintiff  was  a  traveling  commercial 
agent  engaged  in  his  business.  He  continued  in  the  per- 
formance of  his  duties  until  he  arrived  at  home,  on  Saturday 
thereafter,  before  calling  in  a  physician.  During  this  time 
he  testified  that  he  suffered  from  rupture  and  bruises  on  his 
hips.  It  does  not  appear  that  he  was  confined  to  his  bed  or 
room  any  considerable  time,  though  he  claimed  he  had  diffi- 
culty and  inconvenience  in  traveling  and  transacting  his 
business.  In  February  or  March,  after  his  fall,  ulcers  formed 
on  one  of  his  hips,  and  for  a  short  time  after  his  injury  he 
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complained  of  pains  and  weakness  in  his  back.  Plaintiflf 
introduced  three  doctors,  and  defendants  two,  who  testified 
as  experts.  All  these  physicians  had  examined  plaintiff 
previous  to  the  trial,  and  had  applied  all  the  usual  tests  to 
ascertain  his  condition.  Those  introduced  by  plaintiflf  testi- 
fied that  they  found  rupture;  that  there  were  ulcers  on  the 
hip,  which  may  have  involved  the  hip  bones;  and  that  he 
was  suffering  from  nervousness  caused  by  injury  to  the  spine; 
that  this  injury  to  the  spine  would  likely  be  permanent  and 
might  result  in  paralysis  and  death. 

*■  Their  testimony  indicated  that  plaintiflf  was  a  physical 
wreck.  On  the  other  hand,  the  physicians  introduced  by 
defendant  testified  that  they  could  find  no  symptom  of  rup- 
ture or  injury  to  the  spine,  and  gave  it  as  their  opinion  that 
the  sores  on  the  hip  were  only  skin  deep,  and  were  caused 
intentionally  by  applications  of  some  kind. 

With  this  evidence  of  injury  and  damage  the  court  gave 
this  instruction:  "4.  If  you  find  for  the  plaintiflf  you  will 
allow  him  such  sum  as  will  compensate  him  for  bodily  pain 
and  suffering,  mental  anguish,  and  inconvenience,  in  the 
parts  that  have  resulted  from  his  injury.  You  will  also  take 
into  consideration  the  present  and  prospective  condition  of 
bis  rupture,  if  you  believe  from  the  evidence  he  was  ruptured, 
and  of  the  injuries  to  his  hips  and  spine,  resulting  from  the 
accident;  and  to  the  same  above  found,  you  may  add  com- 
peniiation  for  the  future  effect  of  the  injuries  upon  the  use  of 
his  hips  and  spine,  and  upon  his  health  that  you  believe  will 
be  occasioned  by  the  accident,  providing  you  believe  that  he 
has  not  recovered,  or  that  his  injuries  are  permanent." 

It  will  be  seen  from  the  instruction  that  the  jury  was  left 
to  determine,  from  the  evidence,  whether  or  not  plaintiflf  was 
ruptured;  but  the  court  assumed  that  he  was  injured  in  the 
hip  and  spine.  This  was  more  than  a  comment  upon  the 
evidence.  It  was  taking  entirely  from  the  jury  a  vital  issue 
upon  which  the  evidence  was  conflicting  and  irreconcilable. 
The  court  may  in  its  instructions  to  the  jury  assume  the 
truth  of  a  proposition  which  is  establislied  by  the  undisputed 
testimony,  but  it  is  manifestly  improper  to  do  so  where  there 
is  any  conflict  in  the  evidence:  Hall  v.  Missowi  Pac.  Ry.  Co.^ 
74  Mo.  302;  Barr  v.  Arvuitrong,  56  Mo.  689;  Caldwell  v. 
Stephens,  57  Mo.  595.  The  fact  that  the  jury  was  **  ex- 
pressly required  to  find  that  the  plaintiflf  was  ruptured  ren- 
ders the  assumption  that  be  suflfered  injuries  to  the  spine 
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more  conspicuous.  It  is  manifest  that  there  could  have  beea 
no  such  damages  awarded  for  such  injuries  to  the  hip  and 
abdomen  as  were  shown  by  plaintiff's  evidence.  A  very 
large  part  of  the  damages,  then,  must  have  been  given  on 
account  of  possible  results  from  assumed  injuries  to  the  spine. 

One  of  the  plaintiff's  physicians  placed  before  the  jury  his 
gloomy  prospects  in  the  following  graphic  language:  "Stat© 
if  any  other  result  follows  from  the  spinal  trouble  you  have 
described?  A.  Yes,  sir;  of  course  it  depends  altogether  upon 
the  extent  and  location  of  the  nervous  lesions;  he  may  be 
paralyzed;  he  may  have  paralysis  of  his  whole  body;  he  may 
have  loss  of  speech,  and  loss  of  hearing,  and  loss  of  eyesight, 
and  loss  of  sexual  powers,  and  loss  of  digestion — all  those 
functions  depend  upon  the  nerves  sometimes." 

It  may  be  that  all  these  results  will  follow  an  injury  to 
the  spine,  and  the  jury  could  so  conclude  from  this  evidence; 
and  it  becomes,  therefore,  more  important  that  they  should 
first  conclude,  from  the  evidence,  that  plaintiff  suffered  such 
an  injury.  The  instruction  was  improper  and  prejudicial, 
and  should  reverse  the  judgment. 

Reversed  and  remanded. 

All  concur  except  Barclay,  J.,  who  is  absent. 


Receivers. — Deqree  of  Care  Required  of:  See  note  to  McNulta  ▼. 
Lockridge,  31  Am.  St.  Rep.  374. 

Receivers. — Liability  of  for  Injuries  Arising  from  Neoligencb 
OF  Their  Employees:  See  extended  note  to  Naglee  v.  Alexandria  etc.  Ry, 
Co.,  5  Am.  St.  Rep.  315;  McNulta  v.  Lockridge,  137  111.  270;  31  Am.  St. 
Rep.  362,  and  note. 

Receivers. — Whether  Leave  to  Sue  is  Necessary:  See  monographic 
note  on  liability  of  railroad  corporations  while  road  ia  in  hands  of  trustees 
or  receivers:  Naglee  v.  Alexandria  etc.  By.  Co.,  5  Am.  St.  Rep.  316. 

Personal  Physical  Examination  of  Party  to  Suit. — Power  of  Court 
to  Order,  in  an  action  for  personal  injuries:  See  Craves  v.  City  of  Battle 
Creek,  95  Mich.  266;  35  Am.  St.  Rep.  561;  and  full  discussion  of  the  subject 
in  the  monographic  note  to  Sidekum  r.  Wabash  etc.  By.  Co.,  3  Am.  St.  Rep. 
554-557. 

Carriers. — Railroad  Companies  are  Liable  for  Failing  to  Keep 
Station.s,  Station  Platforms,  etc.,  in  Repair:  See  Johns  v.  Charlotte  etc. 
B.  R.  Co.,  39  S.  C.  162;  39  Am.  St.  Rep.  709,  and  note;  note  to  Little  Rock 
etc  Ry.  Co.  v.  Lawton,  29  Am.  St.  Rep.  55;  Missouri  Pac.  By.  Co.  v.  Long, 
81  Tex.  253;  26  Am.  St.  Rep.  811,  and  note. 

The  Question  of  Negligence  in  Falling  into  Holes  or  Through 
DEFEcriVE  Platforms  around  railway  stations,  whereby  injury  is  occa- 
sioned, is  generally  one  of  fact  for  the  jury:  Cross  v.  Lake  Shore  etc.  Ry.  Co., 
S9  Mich.  363;  13  Am.  St.  Rep.  399;  Pennsylvania  Co.  v.  Marion,  123  Ind. 
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415;  18  Am.  St.  Rep.  330;  Missouri  Pac.  Ry.  Co.  v.  Long,  81  Tex.  253;  26 
Am.  St.  Rep.  811,  and  note,  showing  when  there  is  a  want  of  contribntory 
negligence  in  such  cases. 

Railroad  Company  is  Guilty  of  Nkgligence,  When,  in  allowing  a 
platform  to  remain  out  of  repair:  See  Permsyicania  Co.  v.  Marion,  123  lud, 
415;  18  Am.  St.  Rep.  330. 

iNSTRacrioNS. — The  charge  to  a  jury  may  assume  the  truth  of  facts  not 
disputed,  but  must  not  assume  as  true  disputed  facts:  See  mouographio 
note  to  Sharp  v.  State^  14  Am.  St  Rep.  37,  44. 


Trabue  v.  Dwelltnq  House  Insurance  Co. 

[121  MISSOTJBI,  76.] 

Ihscrance — Changk  of  Titlr  by  Partition. — A  change  in  the  title  of 
property  resulting  from  its  partition  among  its  co-owners  avoids  a  policy 
of  insurance  thereon  containing  a  condition  that  it  shall  become  void  if 
any  change  other  than  by  death,  takes  place  in  the  interest,  title,  or 
possession  of  the  subject  of  the  insurance,  whether  by  legal  possession 
or  judgment,  or  by  voluntary  act  of  the  assured  or  otherwise. 

Iksurancb — Divisibility  OF. — A  breach  of  condition  as  to  part  of  the  prop- 
erty which  is  subject  to  a  policy  of  insurance  by  a  change  in  the  title 
thereto  does  not  avoid  the  whole  policy,  though  it  contains  a  condition 
that  the  entire  policy  shall  become  void  if  any  change  takes  place  ia 
the  interest,  title,  or  possession  of  the  subject  of  the  insurance. 

Joshua  F.  Hicklin  and  Ed  E.  Yatea^  for  the  appellant. 
Reuben  F.  Roy  and  Qeorge  A.  Mahan,  for  the  respondents. 

'•  Gantt,  p.  J.  The  facts  alleged  in  the  petition  and 
supported  by  the  evidence,  and  which  are  not  controverted 
by  the  parties  in  this  suit,  are  as  follows:  The  defendant 
connpany,  by  the  policy  of  insurance  on  which  this  suit  is 
based,  insured  Anthony  E.  Trabue  against  loss  by  fire  or 
lightning  for  a  term  of  five  years,  beginning  at  noon  on  the 
twentieth  day  of  April,  1888,  in  the  sum  of  eight  hundred 
dollars,  on  the  dwelling-house  occupied  at  the  time  by  said 
Trabue,  and  the  sum  of  two  hundred  and  fifty  dollars  on  the 
contents  of  said  dwelling-house,  and  also  two  hundred  dol- 
lars on  other  property  which  escaped  the  fire.  The  insured 
was  the  owner  of  the  insured  property. 

On  the  first  day  of  February,  18S0,  said  insured  died  at  hi» 
place  of  residence,  which  was  said  dwelling-house,  in  Ralls 
county,  Missouri.  At  the  time  of  his  death  there  was  living 
with  him  at  the  said  dwelling-house,  his  wife,  the  plaintiff, 
Christiana  Trabue,  and  three  of  his  children,  plaintids  herein^ 
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to  wit:  Taylor  J.  Trabue,  Kitty  R.  Trabue,  and  Mary  G. 
Trabue.  The  insured  left  a  will,  by  which  he  devised  to  his 
wife,  Christiana  Trabue,  one-third  of  his  estate  during  her 
widowhood,  and  the  residue  and  remainder  he  devised  to  his 
four  children,  his  only  descendants,  plaintiffs  herein,  in  equal 
parts,  with  the  provision  that  the  portion  willed  to  one  child, 
Taylor  J.  Trabue,  should  go  to  him  and  his  bodily  heirs.  The 
plaintiff,  Christiana  Trabue,  was  appointed  executrix  and  was 
•qualified  as  such.  The  plaintiff,  Mary  G.  Trabue,  is  a  *®  minor 
and  was  a  member  of  her  father's  family  at  the  time  of  his 
death.  The  property  was  destroyed  by  fire  October  16, 1890. 
At  the  time  of  the  loss  the  plaintiff,  Christiana  Trabue,  was 
occupying  the  house  as  a  dwelling-house.  Three  of  her  chil- 
dren, the  plaintiffs  Taylor  J.  Trabue,  Kitty  R.  Trabue,  and 
Mary  G.  Trabue,  wen  living  with  her  as  a  part  of  her 
family. 

Prior  to  said  loss  the  plaintiffs,  in  an  ex  parte  proceeding, 
in  the  Ralls  circuit  court,  had  the  real  estate  devised  to  them 
by  said  Trabue  partitioned  among  them,  and  that  portion  on 
■which  said  dwelling-house  stood,  including  said  house,  was 
set  off  to  said  Christiana  Trabue  during  her  natural  life  or 
widowhood.  Notice  and  proof  of  loss  were  given,  and  tiie 
property  was  worth  the  amount  claimed.  The  personal 
property  insured  was  in  said  house  in  the  possession  of 
Christiana  Trabue  at  the  time  of  the  loss. 

In  March,  1864,  just  before  their  marriage,  said  Anthony 
E.  Trabue  and  Christiana  Trabue  entered  into  a  marriage 
contract,  by  which  it  was  agreed  that  neither  should  have 
or  inherit  any  interest  in  the  property  of  the  other,  and  it 
was  provided  that  the  said  Christiana  Trabue  should  not 
receive  any  dower  or  inherit  any  property  of  said  Anthony 
E.  Trabue,  except  as  he  should  give  or  devise  to  her. 

The  policy  contained  this  clause:  "  This  entire  policy  shall 
be  void  if  any  change  (other  than  by  death  of  the  insured) 
take  place  in  the  interest,  title,  or  possession  of  the  subject  of 
insurance,  whether  by  legal  possession  or  judgment,  or  by 
voluntary  act  of  the  insured  or  otherwise." 

The  circuit  court  gave  judgment  for  plaintiffs  for  the 
"whole  amount  of  tl  e  policy,  and  defendant  appealed  to  the 
St.  Louis  court  of  appeals,  where  the  judgment  was  reversed 
■without  remanding,  but  the  decision  being  in  conflict  with 
the  decision  of  the  Kansas  City  court  ®*  of  appeals  in  Crook 
V.  Phoenix  Ins.  Co.,  38  Mo.  App.  582,  the  cause  was  certified 
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to  this  court  under  the  mandate  of  section  6  of  the  constitu- 
tional amendment  of  1884. 

1.  The  St.  Louis  court  of  appeals  held  the  policy  wa» 
avoided  as  to  the  dwelling-house  by  the  transfer  of  the  title 
thereto  by  the  partition  proceedings,  and  judgment  therein,, 
between  the  devisees  of  Anthony  E.  Trabue,  the  loss  having 
occurred  after  that  decree.  The  court  waived  all  discussion 
of  the  eflfect  of  the  marriage  contract,  and  whether  the  will 
alone  which  became  operative  upon  his  death  worked  a 
change  of  property  "  other  than  by  death  of  the  insured,' 
and  placed  their  judgment  upon  the  view  that  the  partition 
proceedings  had  that  effect. 

In  that  conclusion  we  concur.  A  partition  of  property, 
whether  by  deeds  inter  sese,  or  by  the  judgment  or  decree  of 
court,  effects  "  the  change  of  interest,  title,  or  possession," 
against  which  the  policy  provided:  Sherwood  v.  Agricultural 
Tns.  Co.,  73  N.  Y.  447;  29  Am.  Rep.  180;  Burbank  v.  Rock- 
ingham etc.  Ins.  Co.,  24  N.  H.  550;  57  Am.  Dec.  300;  Hine 
V.  Woolworth,  93  N.  Y.  75;  45  Am.  Rep.  176;  Barnes  v.  Union 
etc.  Ins.  Co.j  51  Me.  110;  81  Am.  Dec.  562;  Finley  v.  Lycorti' 
ing  etc.  Ins.  Co.,  30  Pa.  St.  311;  72  Am.  Dec.  705;  Dreher 
V.  JEtna  Ins.  Co.,  18  Mo.  128. 

2.  As  this  judgment  on  its  face  only  affected  the  real  estate 
covered  by  said  policy  the  plaintiffs  insist  they  are  entitled 
to  recover  the  insurance  on  the  personal  property,  as  to  which 
there  was  no  breach  of  any  condition  in  the  policy;  but  the 
defendant  insists  that  by  the  use  of  the  terms  "  entire  pol- 
icy" in  said  clause,  the  whole  policy  is  avoided  for  a  breach 
in  any  respect.  If  defendant's  contention  be  correct  it  is  a 
most  appropriate  subject  for  legislative  correction  at  the 
earliest  opportunity.  But  is  this  clause  properly  construed 
by  the  court  of  appeals? 

**  As  early  as  the  case  of  Loehner  v.  Home  Mut.  Ins.  Co., 
17  Mo.  247,  it  was  held  by  this  court  that  where  a  firm  ob- 
tained insurance  upon  a  storehouse  and  a  stock  of  goods 
therein,  in  separate  amounts,  and  the  insurance  on  the  house 
was  avoided  because  the  interest  in  the  house  was  incorrectly 
described  in  the  application,  the  policy  was  not  vitiated  as 
to  the  goods.  In  other  words,  this  court  then  held  that  suc}i 
a  contract  was  divisible.  Afterwards,  in  Koontz  v.  Hannibal 
Sav.  and  Ins.  Co.,  42  Mo.  126,  97  Am.  Dec.  325,  the  action 
was  on  a  policy  by  defendant  on  a  livery-stable,  the  livestock 
and  personal  property,  each  separately  stated  and  appraised. 
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In  that  case  Judge  Wagner  reviewed  the  cases,  and  admitted 
there  was  a  conflict  between  the  decisions,  but  held  that 
Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247,  was  a  binding 
authority,  and  "cheerfully  followed  it  because  this  court  re- 
garded it  as  in  consonance  with  justice."  These  two  cases 
have  never  been  overruled  or  their  authority  questioned  until 
the  decision  of  American  Ins.  Co.  v.  Barnett,  in  73  Mo.  364, 
39  Am.  Rep.  517. 

The  very  able  and  learned  judge  of  the  St.  Louis  court  of 
appeals,  who  prepared  the  opinion  in  Holloway  v.  Dwelling- 
Home  Ins.  Co.,  48  Mo.  App.  1,  considered  the  American  Ins. 
Co.  V.  Barnett,  73  Mo.  364,  39  Am.  Rep.  517,  as  the  control- 
ling decision,  and  followed  it,  as  required  by  the  constitution 
of  this  court;  and  in  this  case,  Thompson,  judge,  treated  the 
point  as  decided  by  the  Holloway  case,  and  as  clear  of  all 
difficulty.  Since  then  the  Kansas  City  court  of  appeals  in 
Shoup  V.  Dwelling- House  etc.  Ins.  Co.,  51  Mo.  App.  286,  has 
followed  Judge  Rombauer'a  decision  in  the  Holloway  case, 
so  that  it  becomes  very  important  to  determine  the  effect  of 
American  Ins.  Co.  v.  Barnett,  37  Mo.  364;  39  Am.  Rep.  517. 

An  examination  of  that  case  will  show  that  the  remarks  of 
the  learned  judge  who  delivered  that  opinion  were  entirely 
*'  obiter  dictum,"  as  to  this  question  of  the  divisibility  of  the 
contract.  He  says  "  If  such  a  ®'  stipulation  was  in  fact  in 
the  policy,"  the  plaintiff  would  be  entitled  to  the  full  relief 
prayed.  So  that  it  is  clear  no  such  clause  was  before  the 
court,  and  while  his  opinion  is  entitled  to  respect  on  the  sup- 
posed case,  it  is  equally  clear  that  the  court  did  not  overrule 
the  decision  in  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247,  or 
Koontz  V.  Hannibal  etc.  Ins.  Co.,  42  Mo.  126,  97  Am.  Dec. 
325;  but,  on  the  contrary,  on  the  only  point  that  was  in  fact 
before  the  court,  those  cases  were  treated  as  binding  author- 
ity. Our  conclusion  is  that  so  much  of  Judge  Norton's  opin- 
ion as  referred  to  the  entirety  of  the  policy  in  American  Ins. 
Co.  V.  Barnett,  37  Mo.  364,  39  Am.  Rep.  517,  was  obiter,  and 
did  not  overrule  Koontz  v.  Hannibal  etc.  Ins.  Co.,  42  Mo. 
126,  97  Am.  Dec.  325,  and  Loehner  v.  Home  Mut.  Ins.  Co.,  17 
Mo.  247. 

But,  independent  of  the  binding  authority  of  those  cases, 
we  think  they  were  correctly  decided.  In  both  of  those 
cases,  "the  policy"  was  to  be  void,  upon  certain  conditions. 
Here  it  is  said  "the  entire  policy"  shall  be  avoided.  "The 
policy"  includes  all  and  every  part  of  it,  and  the  insertion  of 


March,  1894.]     Trabue  v.  Dwelling  House  Ins.  Co.        527 

the  word  "entire"  cannot  add  any  thing  more  to  it,  so  that 
this  mere  verbal  addition  has  not,  in  our  opinion,  changed 
tlie  hiw  of  the  case. 

The  cases  cited  by  Judge  Norton  from  Pennsylvania,  Maine, 
Maryland,  and  other  states  are  based  upon  the  case  of  Fries- 
muth  V.  Agawam  etc.  Ins.  Co.,  10  Cush.  587.  By  the  laws  of 
Massachusetts  the  policy  in  that  case  was  a  lien  on  the  in- 
terest of  the  assured  in  both  the  building  and  personal  prop- 
erty insured.  In  holding  that  such  a  policy  was  an  indivisible 
contract,  Judge  Bigelow  put  it  upon  the  ground  that  the  con- 
sideration was  regarded  as  an  entirety  for  which  the  deposit 
note  was  given,  and  the  liability  of  the  assured  to  assessments 
on  that  amount  in  case  of  losses.  He  said:  "They  (the 
company)  had  the  right  to  look  to  their  lien  on  each  and  all 
of  the  different  kinds  of  property  insured  by  them  for  the 
security  of  the  whole  amount  of  the  deposit  note";  and  so 
that  policy  said  on  its  face.  Upon  the  facts  of  ®*  that  case  no 
question  can  be  made  on  its  correctness.  The  lien  was  given 
on  all  the  property.  A  false  representation  affected  all  of  the 
lien.  On  the  same  principle  stand  the  subsequent  cases  of 
Brown  v.  People's  Mut.  Ins.  Co.,  11  Cush.  281;  Gould  v.  York 
County  etc.  Ins.  Co.,  47  Me.  403;  74  Am.  Dec.  494.  In  Golts- 
man  v.  Pennsylvania  Ins.  Co.,  56  Pa.  St.  210,  94  Am.  Dec.  55, 
Judge  Thompson  cites  the  Friesmuth  case,  and  those  based 
on  that  case  without,  however,  adverting  to  the  statutory  lien. 

That  other  courts  have  adopted  this  construction  of  the 
entirety  of  the  contract  is  not  questioned,  but,  entertaining  for 
them  as  we  do  all  due  respect,  we  see  no  reason  for  departing 
from  our  own  decisions  when  they  are  based  upon  what  ap- 
pears to  us  the  soundest  reason.  When  one  applies  for  dis- 
tinct and  separate  insurance,  a  part  on  real  estate,  a  part  on 
personal  property,  he  can  require  two  separate  policies.  The 
accidental  circumstance  that  for  convenience  merely  they 
are  included  in  one  policy  does  not  merge  them  into  one.  If 
the  goods  alone  were  destroyed,  the  terms  of  the  policy  ap- 
plying to  them  alone  could  be  made  the  basis  of  recovery. 
The  supposed  danger  of  making  a  contract  for  the  parties 
is  not  in  the  case.  The  question  is  whether,  according  to 
legal  principles,  the  contract  made  is  severable  or  entire. 
There  is  nothing  to  indicate  the  company  would  not  have 
assumed  the  risk  on  the  house  without  taking  one  also  on 
the  goods,  nor  vice  versa.  The  contract  as  to  each  adinitt«'d 
of  being  separately  executed  as  to  the  separate  subjects  of 
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insurance.     The  application  is  for  separate  insurance,  and 
and  it  is  kept  distinct  in  the  policy. 

Nor  are  the  cases  of  Koontz  v.  Hannibal  etc.  Ins.  Co.,  42  Mc 
126,  97  Am.  Dec,  325,  and  Loehner  v.  Home  Mut.  Ins.  Co.y. 
17  Mo.  247,  unsupported  by  authorities  in  other  states. 
In  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.)  9,  81  Am. 
Dec.  521,  the  supreme  court  of  Kentucky  held  that  when 
insurance  was  obtained  upon  a  storehouse  and  stock  of 
goods  in  an  action  for  loss  on  the  goods,  the  fact  that  the 
insurance  on  the  house  ®*  was  void  because  the  interest  oa 
the  insured  was  incorrectly  stated  did  not  vitiate  the  policy 
on  the  goods,  but  it  would  be  treated  as  a  separate  policy^ 
citing  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247,  with  ap*- 
proval.  In  Clark  v.  New  England  etc.  Ins.  Co.,  6  Gush.  342,^ 
53  Am.  Dec.  44,  a  policy  made  separate  insurance  on  two- 
buildings  with  a  clause  declaring  it  void  if  the  insured  should 
alienate  the  property;  it  was  held  that  alienation  of  one- 
building  did  not  avoid  it  as  to  the  other.  In  MerriU  v.  Agri- 
cultural Ins.  Co.,  IB  N.  Y.  452,  29  Am.  Rep.  184,  the  policy 
was  upon  several  separate  and  distinct  classes  and  species  of 
property,  each,  as  in  the  case  at  bar,  separately  valued;  the^ 
sum  total  of  the  valuation  was  insured  for  a  premium  inr 
gross;  the  contract  was  held  severable.  Judge  Folger  re- 
viewed all  the  cases,  including  the  two  cases  of  Loehner 
V.  Home  Mut.  Ins.  Co.,  17  Mo.  247,  and  Koontz  v.  Hannibal  etc. 
Ins.  Co.,  42  Mo.  126,  97  Am.  Dec.  325,  decided  by  this  court,, 
and  in  a  most  satisfactory  manner  sustained  the  reasoning; 
of  those  cases,  upon  the  analogies  of  the  law,  and  the  proper 
construction  of  contract:  Johnson  v.  Johnson,  3  Bos.  &  P. 
162;  Mayfield  v.  Wadsley,  3  Barn.  &  C.  357;  Goring  v.  /n- 
surance  Co.,  10  Ont.  236;  Hartford  etc.  Ins.  Co.  v.  Walsh,  54  111. 
164;  5  Am.  Rep.  115;  Date  v.  Insurance  Co.,  14  U.  C.  C.  P.. 
548;  Deiderick  v.  Commercial  Ins.  Co.,  10  Johns.  234;  TrencK 
V.  Chenango  etc.  Ins.  Co.,  7  Hill,  122;  Phillips  v.  Insurance  Co.y 
46  U.  C.  Q.  B.  334;  Heacock  v.  Saratoga  etc.  Ins.  Co.,  referred 
to  in  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  452;  29  Am. 
Rep.  184;  Moore  v.  Virginia  etc.  Ins.  Co.,  28  Gratt.  508;  26- 
Am.  Rep.  373. 

The  Merrill  case  came  under  review  in  1886  in  Schuster  v. 
Dutchess  County  Ins.  Co.,  102  N.  Y.  260,  and  was  unanimously 
sustained.  In  1891,  in  Pratt  v.  Dwelling- House  etc.  Ins.  Co., 
130  N.  Y.  206,  the  question  again  recurring,  the  court  of 
appeals  says:  "Whatever  the- rule  may  be  elsewhere,  it  is- 
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settled  in  this  state  that  where  insurance  is  made  on  difTer- 
ent  kinds  of  property,  each  separately  valued,  the  contract  is 
severable,  even  if  but  one  premium  is  paid,  and  the  amount 
insured  is  the  sum  total  of  the  valuations":  See,  also,  Smith 
V.  Home  Ins.  Co.,  14  N.  Y.  St.  ««  Rep.  106;  Woodward  v. 
Republic  Fire  Ins.  Co.,  32  Hun,  365;  German  Im.  Co.  v.  Fair- 
hank,  32  Neb.  750;  29  Am.  St.  Rep.  459. 

In  the  very  recent  case  of  Coleman  v.  Insurance  Co.,  49 
Ohio  St.  310,  34  Am.  St.  Rep.  565,  the  supreme  court  of  Ohio 
aligns  itself  in  this  conflict  of  authority  on  the  side  taken  by 
this  court  in  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247,  and 
Koontz  V.  Hannibal  etc.  Ins.  Co.,  42  Mo.  126,  97  Am.  Dec.  325, 
holding  such  contracts  as  this  severable:  Vide,  also,  Roger$ 
V.  Phenix  Ins.  Co.,  121  Ind.  570;  Commercial  Ins.  Go.  v.  Span- 
kncble,  52  111.  53;  4  Am.  Rep.  582;  Quarrier  v.  Peabody  In*, 
Co.,  10  W.  Va.  530;  27  Am.  Rep.  582;  State  Ins.  Co.  v.  Schreck, 
27  Neb.  527;  20  Am.  St.  Rep.  696. 

When  this  contract  was  made,  then,  it  was  the  settled  rule 
of  decision  in  this  state  that  such  a  contract  as  this  was 
divisible  or  severable,  although  the  policy  had  a  clause  which 
would  avoid  the  whole  contract.  The  addition  of  the  word 
"entire,"  given  its  utmost  latitude,  could  not  avoid  any  more 
than  the  whole  policy,  hence  it  added  nothing  to  the  policy. 
Forfeitures  are  not  favored  in  the  law,  and  will  not  be  en- 
forced if  any  reasonable  interpretation  can  be  made  which 
will  prevent  one.  No  reason  is  given  here  why  a  forfeiture 
should  be  enforced,  except  the  insertion  of  the  word  "entire" 
into  the  policy.  The  risk  was  not  increased.  The  premiums 
were  taken,  kept,  and  enjoyed  for  insurance  on  the  personal 
property.  The  policy  as  to  the  house  was  avoided,  doubtless, 
through  the  ignorance  of  the  insured,  but  they  have  violated 
no  condition  as  to  this  personal  property.  Holding,  then,  as 
we  do,  that  this  was  a  divisible  contract,  it  results  that  the 
legal  effect  is  the  same  as  if  two  distinct  and  separate  policies 
were  issued,  and  bo  reading  the  contract,  we  do  not  reject  the 
word  "entire"  at  all,  but  apply  it  to  that  policy  or  portion  of 
this  policy  which  the  insured  has  forfeited  by  the  change  of 
title,  to  which  alone  this  clause  refers,  and  it  avoids  tliat 
"entire"  policy,  and  not  the  policy  in  which  no  condition 
•*  or  warranty  has  been  broken.  Tiiis  construction  logicully 
follows  from  the  divisibility  of  the  contract,  and  best  nccords 
with  fair  dealing,  and  the  presumed  intention  of  the  parties. 

Our  conclusion  is  that  neither  the  law  nor  common  honesty 
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will  permit  the  defendant  to  avoid  paying  the  loss  as  to  this 
personal  property.  The  judgment  of  the  St.  Louis  court  of 
appeals  is  affirmed  in  so  far  as  it  adjudged  the  policy  on  the 
dwelling-house  avoided,  and  reversed  in  so  far  as  it  avoids 
the  insurance  on  the  personal  property,  and  the  cause  is 
remanded  to  that  court  with  directions  to  affirm  the  judg- 
ment of  the  circuit  court  to  the  amount  of  two  hundred  and 
fifty  dollars,  the  amount  of  insurance  on  personal  property 
and  piano,  and  reverse  it  as  to  the  remainder  of  said  judg- 
ment. The  costs  of  the  appeal  to  this  court  are  adjudged  to 
plaintiffs,  and  the  costs  of  the  appeal  to  the  St.  Louis  court 
of  appeals  are  adjudged  to  defendant,  as  also  the  costs  in  the 
circuit  court,  after  the  offer  of  judgment  was  made,  the  other 
costs  to  plaintiff. 

All  of  this  division  concur. 


Inscrance — Chakgb  op  Title  by  Partition.— A  policy  of  insurance  on 
an  undivided  half  of  certain  buildiugs,  providing  that  it  shall  be  void 
"when  the  title  of  any  property  insured  shall  he  changed  by  sale,  mort- 
gage, or  otherwise,"  becomes  void  upon  a  partition  of  the  premises  rendered 
upon  a  judgment  on  the  petition  of  a  cotenant  of  the  insured:  Barnes  v. 
Union  etc  Ins.  Co.,  51  Me.  110;  81  Am.  Dec.  562,  A  policy  of  insurance  ia 
not  avoided  by  sales  of  the  property  made  by  one  part  owner  to  another: 
Hoffman  v.  jEtna  etc  Ins.  Co.,  32  N.  Y.  405;  88  Am.  Dec.  337,  and  note. 
See,  also,  the  note  to  Allemania  etc.  Ins.  Co.  t.  Peck,  23  Am.  St.  Rep.  618. 

Imsdrakck — Contract  when  Entire. — A  policy  of  insurance  covering 
several  lota  of  personal  property  in  the  same  building,  and  distributing  the 
risk  to  each  item,  but  providing  for  the  payment  of  a  gross  sum  as  pre- 
mium, creates  an  indivisible  contract.  If  such  policy  is  conditioned  to  be 
no  longer  binding  upon  the  insurer  in  case  the  property  is  levied  upon  or 
taken  into  possession  under  any  legal  process,  a  levy  upon  part  of  the  prop- 
erty renders  the  policy  void  as  to  the  whole:  Burr  v.  German  Ins.  Co.,  84 
Wis.  76;  36  Am.  St.  Rep.  905,  and  note,  with  the  cases  collected.  See  fur- 
ther on  this  question  the  extended  note  to  Oould  v.  York  County  etc  Ins.  Co., 
74  Am.  De&  498. 


Campbell  v,  Missouri  Pacifio   Railway  Co. 

[121  Missouri,  340.] 

Constitutional  Law. — A  Statute  Maeino  Evert  Person  and  Corfoka- 
TiON  Responsible  in  Damages  for  property  injured  or  damaged  by  6ro 
communicated  directly  or  indirectly  by  locomotive  engines  in  use  upon 
railroads,  without  proof  of  negligence,  is  constitutional. 

Pleadinq — Variance. — A  person  whose  property  was  destroyed  by  fire 
communicated  from  a  locomotive,  and  who  alleged  negligence  on  the 
part  of  the  owner  of  the  locomotive,  may  recover  without  proof  of  such 
negligence,  if  the  statute  of  the  state  makes  the  owner  answerable 
whether  negligent  or  not.     The  statement  of  facts  by  plaintiff  which 
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were  not  required  to  perfect  his  cause  of  action  did  not  forfeit  his  right 
to  recover  upon  the  facta  which  he  was  required  to  state. 

£tidknce  of  Fires  Other  than  the  One  CnARaED. — In  an  action  to  re- 
cover compensation  for  injuries  alleged  to  have  been  suffered  by  the 
escape  of  lire  from  a  locomotive,  and  its  communication  to  tiie  property 
of  the  plaintiff,  when  the  question  is  whether  the  fire  causing  the  dam- 
age  in  fact  originated  from  one  of  the  defendant's  engines,  it  is  proper 
to  receive  evidence  tending  to  prove  that  other  fires,  both  before  and 
after  the  one  in  question,  bad  been  started  at  different  points  along  tiie 
line  of  defendant's  road  by  sparks  from  some  of  its  engines.  Such  evi> 
dence  is  admissible,  because  it  tends  to  prove  the  possibility,  and  the 
consequent  probability,  that  the  fire  was  communicated  to  plaintiff's 
property  from  one  of  defendant's  locomotives. 

Railways,  Damages  to  Non-insurable  Property  by  Fire  from  Loco- 
motives.— If  a  statute  makes  railway  corporations  answerable  for  all 
damages  caused  by  fire  communicated  from  their  engiues  to  the  prop- 
erty of  others,  and  gives  such  corporations  an  insurable  iuterest  in  the 
property  for  whose  destruction  it  may  be  answerable,  it  cannot  escape 
liability  for  any  claim  of  property  on  the  ground  that  it  was  of  such  a 
character  that  the  corporation  could  not  have  effected  insurance  thereon. 

H.  S.  Priest  and  William  S.  Shirk,  for  the  appellant. 

Edwards  <k  Davison  and  Draffen  <Sc  WilliaviSj  for  the  r0- 
tpoudent. 

•**  Macfarlanb,  J.  This  is  an  action  to  recover  damages, 
as  alleged,  by  the  burning  of  plaintiff's  building,  fences, 
shrubbery,  etc.,  by  fire  communicated  from  one  of  defendant's 
locomotives.  The  petition  charged  negligence  on  the  part  of 
defendant  in  permitting  fire  to  escape.  The  answer  was  a 
general  denial. 

It  is  agreed  by  counsel  that  the  evidence,  though  circum- 
stantial, tended  to  prove  that  the  fire,  which  consumed  plain- 
tiff's property,  was  communicated  from  one  of  defendant's 
engines  while  being  operated  on  its  road.  The  court  permit- 
ted a  recovery  under  section  2615  of  the  statute  without  proof 
of  negligence  on  the  part  of  the  defendant. 

1.  The  first  proposition  insisted  upon  as  ground  for  re- 
versal of  the  judgment  is  that  said  section  2615,  •**  which 
makes  every  person  and  corporation  responsible  in  damages 
for  property  injured  or  damaged  by  fire  communicated 
directly  or  indirectly  by  locomotive  engines,  in  use  upon 
their  railroads,  without  proof  of  negligence,  is  unconstitu- 
tional. This  objection  has  received  the  careful  consideration 
of  this  court  in  Bank  at  this  terii  in  the  case  of  Mathews  r. 
St.  Loui$  etc.  Ry.  Co.,  121  Mo.  298,  ia  which  the  statute  ia 
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question  was  held  valid.     The  objection  under  the  authority 
of  that  case  must,  therefore,  be  overruled. 

It  may  not  be  out  of  place  here  to  take  the  occasion  of 
stating  that,  in  my  opinion,  the  statute  can  be  sustained  on 
the  broad  ground  that  it  is  merely  remedial  in  its  character,, 
and  is  authorized  under  the  general  powers  of  the  legislature  to- 
provide  appropriate  remedies  for  the  redress  of  such  wronga 
as  are  contemplated.  "  The  remedy  does  not  alter  the  con- 
tract or  the  tort;  it  takes  away  no  vested  right;  for  the  de- 
faulter can  have  no  vested  right  in  a  state  of  the  law  which 
left  the  injured  party  without,  or  with  only  a  defective,  rem- 
edy": Endlich  on  Interpretation  of  Statutes,  sec.  285. 

It  is  unquestioned  that  the  utmost  diligence  and  care  can- 
not prevent  the  escape  of  fire  from  locomotive  engines.  We 
have,  then,  this  condition  of  things.  The  corporation  is  given 
the  right,  by  the  statute,  to  run  its  engines  by  steam  power, 
necesaitating  the  use  of  fire.  Fire  necessarily  escapes,  and  is 
scattered  along  the  route.  The  citizen  owns  property  on  the 
line  of  the  road,  which  is  exposed  to  fire  from  thoso  engines^ 
regardless  of  the  care  and  vigilance  he  may  exercise.  Both 
parties  are  faultless,  but  nevertheless  the  property  of  tho 
owner  is  consumed  by  fire  from  an  engine.  The  property 
owner  has  the  right  to  own  the  property,  and  to  claim  pro- 
tection under  the  law,  equal  at  least  to  the  right  of  the  cor- 
poration to  use  fire  on  its  engines.  The  '*®  loss  must 
necessarily  fall  upon  one  or  the  other  of  these  parties. 
Which  one  of  them  shall  suffer  the  loss,  the  one  through 
whose  agency  the  damage  was  caused,  though  in  the  lawful 
use  of  its  own  property,  or  the  one  equally  innocent  of  wrong,. 
and  who  had  no  agency  in  causing  the  damage?  Tested  by 
the  rule  of  natural  right  and  equity,  there  could  be  but  ono 
answer  to  the  inquiry.  This  answer  is  formulated  into  the 
maxim  that  "  every  one  should  souse  his  own  property  a& 
not  to  injure  that  of  his  neighbor." 

Prior  to  the  statute  under  consideration  the  loss  was  made 
to  fall  upon  the  owner,  who  was  innocent  of  fault  in  the  use 
and  care  of  his  own  property,  and  had  no  part  in  setting  at 
liberty  the  destructive  agency.  The  rule  was  manifestly  un- 
just. To  change  this  rule,  and  place  the  liability  where  it 
should  rest,  is  the  purpose  of  the  statute.  In  the  language  of 
Dewey,  J,,  in  Lyman  v.  Boston  etc.  R.  R.  Corp.^  4  Gush.  290, 
we  consider  the  statute  "  as  one  of  those  general  remedial 
acts  passed   for  the  more  effectual  protection  of  property^ 
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against  the  hazards  to  which  it  has  become  subject  by  the 
introductioa  of  locomotive  engines.  Tlie  right  to  use  the 
parcel  of  land  appropriated  to  a  railroad  does  not  deprive 
the  legislature  of  the  power  to  enact  such  regulations,  and 
impose  such  liabilities  for  injuries  suffered  from  the  mode  of 
using  the  road,  as  the  occasion  and  circumstances  may  rea- 
sonably justify."  The  statute  considered  in  that  case  im- 
posed on  the  railroad  company  absolute  liability  for  damages 
caused  by  fires  escaping  from  engines. 

So,  in  a  recent  case  in  Connecticut,  the  court,  in  discussing 
a  similar  statute,  says:  "In  this  view  of  the  case  the  statute 
rests  upon  broad  grounds  of  justice  and  equity.  It  is  de- 
signed to  do  justice  where  before  there  was  a  partial  failure 
of  justice.  It  is,  therefore,  a  remedial  statute  in  the  best 
sense,  and  we  must  so  construe  '*^  it  as  to  suppress  the 
mischief  and  advance  the  remedy":  Martin  v.  New  York  etc. 
R.  R.  Co.,  62  Conn.  340. 

The  contract  between  the  state  and  the  corporation  is  that 
the  latter  may  propel  its  trains  by  the  use  of  steam  generated 
by  fire.  There  was  no  agreement  that  it  should  be  exempt 
from  liability  for  the  consequences  resulting  to  others  from 
its  use  of  fire.  In  respect  to  such  consequences  it  is  subject 
to  control  by  remedial  laws  to  the  same  extent  as  natural 
persons.  Fire,  when  uncontrolled,  ia  necessarily  destructive 
of  property.  As  shown  in  the  opinion  of  Gantt,  J.,  in 
Mathetos  v.  St.  Louis  etc.  Ry.  Co.^  121  Mo.  298,  damage 
caused  by  fire  was  recoverable  at  common  law  without  proof 
of  negligence.  There  is  no  reason  why  the  common  law  could 
not,  or  indeed  should  not,  be  restored,  in  cases  in  which  the 
lawful  use  of  property  by  one  necessarily  exposes  the  proi>- 
crty  of  others  to  damage  by  fire. 

A  statute  of  this  state  declared  that  "if  any  person  shall 
Avillfully  set  on  fire  any  woods,  marshes,  or  prairies,  so  us 
thereby  to  occasion  any  damage  to  any  other  person,  such 
person  shaH  make  satisfaction  for  such  damage  to  the  party 
injured,  to  be  recovered  in  an  action  on  the  case":  Rev. 
Stats,  1845,  sec.  3,  p.  1091.  This  act  came  before  this  court 
in  1848,  and  its  validity  was  not  questioned,  though  that  dis- 
tinguished jurist,  Leonard,  afterward  judge  of  this  court,  rep- 
rebented  the  party  charged  with  the  damage,  and  a  recovery 
without  proof  of  negligence  was  affirmed.  In  tliat  case  the 
court  held  that  tlio  f.ict  that  the  fire  was  set  on  defendant's 
land  coutitituled  no  defense  under    the   statute:  Finley    v. 
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Langston,  12  Mo.  123.     A  similar  statute  was  held  valid  hy 
the  supreme  court  of  Iowa:  Conn  v.  May,  36  Iowa,  241. 

We  think  there  can  be  no  doubt  that  the  state  has  the 
power  to  impose  absolute  liability  upon  one  causing  loss  of 
property  to  another,  by  the  use  of  agencies  '*®  necessarily 
destructive,  and,  in  the  use  of  which,  absolute  control  is  im- 
possible, whether  the  one  using  the  agency  be  a  private  per- 
son or  a  corporation. 

2.  The  petition  charged  that  the  fire  causing  the  injury 
was  permitted  to  escape  through  the  negligence  of  defend- 
ant, and  the  court  permitted  a  recovery  under  the  statute 
without  proof  of  negligence.  Defendant  assigns  this  action 
of  the  court  as  error,  in  that  it  permitted  a  recovery  upon 
a  cause  of  action  different  from  that  charged  in  the  peti- 
tion.  The  petition  states  all  the  facts  necessary  to  author- 
ize a  judgment  under  the  provisions  of  the  statute,  and,  in 
addition  thereto,  the  allegation  of  negligence.  By  the  state- 
ment of  more  than  was  required  plaintiff  did  not  forfeit  his 
right  to  recover  upon  proof  of  the  facts  he  was  required  to 
state,  and  did  state,  in  his  petition:  Radcliffe  v.  St.  Louis 
etc.  Ry.  Co.,  90  Mo.  131;  Morrow  v.  Surber,  97  Mo.  155. 

3.  During  the  trial  witnesses  were  permitted  to  testify,  over 
the  objection  of  defendant,  that  other  tires,  both  before  and 
subsequent  to  the  one  in  question,  at  different  places  on  the 
line  of  defendant's  road,  had  been  started  by  sparks  from 
some  of  defendant's  engines.  The  admission  of  this  evidence 
is  assigned  as  error. 

In  Coale  v.  Hannibal  etc.  R.  R.  Co.,  60  Mo.  227,  this  court 
held  that,  in  order  to  prove  that  one  engine  was  insufficient^ 
or  that  the  employees  of  the  company  in  charge  of  such  engine 
were  careless  or  incompetent,  evidence  was  not  admissible  to 
prove  that  other  engines  were  defective  and  other  employees 
were  incompetent  or  negligent.  The  ruling  in  that  case  i» 
not  controlling  on  the  question  of  the  admissibility  of  the 
evidence  complained  of  here,  for  the  reason  that  the  statute 
creates  an  absolute  liability,  without  respect  to  the  character 
of  the  machinery  or  the  competency  of  the  employees.  The 
admission  of  the  evidence  was  clearly  harmless  if  '**  it 
only  tended  to  prove  want  of  care  on  the  part  of  defendant. 

The  only  issue  involving  the  liability  of  defendant  wa* 
whether  the  fire  was  communicated  to  plaintiff's  property 
directly,  or  indirectly,  by  a  locomotive  engine  in  use  upon 
ita  road.     Was  this  evidence  admissible  as  tending  to  prov» 
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that  issue?  The  question  was  sharply  contested  on  the  trial 
whether  the  fire  causing  the  damage  did,  in  fact,  originate 
from  one  of  defendant's  engines.  The  evidence  was  all  cir- 
cumstantial. It  was  important,  then,  to  show  that  there  was 
a  possibility  that  sparks  may  have  been  thrown  a  distance 
sufficient  to  reach  tho  building  in  which  the  fire  originated, 
and  that  they  contained  heat  enough  to  set  it  on  fire.  The 
facts  that  live  sparks  were  thrown  from  engines,  and  did 
ignite  grass  and  other  combustible  materials,  would  tend  to 
prove  the  probability  that  the  fire  was  communicated  from 
an  engine.  It  was  not  shown  that  the  engine,  from  which 
alone  the  fire  could  have  been  communicated,  was  constructed 
or  manned  with  more  care  than  all  others  in  use  on  the  road. 
The  admissibility  of  such  evidence  was  affirmed  in  Sheldon 
V.  Hudson  River  R.  R.  Co.,  14  N.  Y.  223,  67  Am.  Dec.  155,  by 
a  divided  court. 

The  court  in  that  case  says:  "The  competency  of  this  evi- 
dence has  been  directly  decided  in  the  English  court  of  com- 
mon pleas:  Piggott  v.  Eastern  Counties  Ry.  Co.,  10  Jur.  571; 
Aldrige  v.  Great  Western  Ry.  Co.,  3  Man.  &  G.  515.  These 
cases,  upon  this  point,  are  well  decided.  The  principle  is 
essential  in  the  administration  of  justice,  inasmuch  as  cir- 
cumstantial proof  must,  in  the  nature  of  things,  be  resorted 
to,  and  inasmuch  as  the  ju.y  cannot  take  judicial  cognizance 
of  the  fact  that  locomotive  engines  do  emit  sparks  and  cin- 
ders whicii  may  be  borne  a  given  distance  by  the  wind.  The 
evidence  was  competent  to  establish  certain  facts  which  were 
necessary  to  be  established  in  order  to  show  a  possible  cause 
of  the  accident,  '**  and  to  prevent  vague  and  unsatisfactory 
surmises  on  the  part  of  the  jury."  This  ruling  was  followed 
without  division  in  Field  v.  New  York  Cent.  R.  R.  Co.,  32  N.  Y. 
839;  Webb  v.  Rome  etc.  R.  R.  Co.,  49  N.  Y.  421;  10  Am.  Rep.  389. 

A  similar  ruling  was  made  by  tiie  supreme  court  of  tiie 
United  States  in  Orand  Trunk  R.  R.  Co.  v.  Richardson,  91 
U.  8.  470.  Mr.  Justice  Strong,  who  wrote  the  opinion  of  the 
court,  says:  "The  question  has  often  been  considered  by  the 
courts  in  this  country  and  in  England;  and  such  evidence 
has,  we  think,  been  generally  held  admissible,  as  tending  to 
prove  the  possibility,  and  consequent  probability,  that  some 
locomotive  caused  the  fire."  He  follows  this  statement  of  the 
law  by  a  number  of  citations,  both  English  and  American, 
including  the  case  of  Sheldon  v.  Hudson  River  R.  R.  Co.,  14 
N.  Y.  223;  67  Am.  Dec.  155. 
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Further  on  in  the  same  opinion  the  judge  says:  "The  par- 
ticular engines  were  not  identified;  but  their  cropsing  raised 
at  least  some  probability,  in  the  absence  of  proof  of  any  other 
known  cause,  that  they  caused  the  fire;  and  it  seems  to  us 
that,  under  the  circumstances,  this  probability  was  strength- 
ened by  the  fact  tl)at  some  engines  of  the  same  defendant,  at 
other  times  during  the  same  season,  had  scattered  fire  along 
their  passage."  To  the  same  effect  are  tlie  following  cases: 
Smith  V.  Boston  etc.  R.  R.  Co.,  63  N.  H.  25;  Chicago  etc.  Ry. 
Co.  V.  Gilbert,  52  Fed.  Rep.  711;  Thatcher  v.  Maine  Cent. 
R.  R.  Co.,  85  Me.  509. 

We  think  the  evidence  tended  to  prove  the  possibility,  and 
consequent  probability,  that  the  fire  was  communicated  to 
plaintiff's  property  from  one  of  defendant's  engines,  and  that 
the  evidence  was  admissible  and  its  probative  force  was  for 
the  determination  of  the  jury.  If  the  issue  had  been  of  negli- 
gence in  the  construction  or  management  of  the  engine  only, 
and  the  engine  which  could  only  have  caused  the  damage, 
had  been  clearly  identified,  evidence  that  other  engines  '** 
emitted  sparks  and  set  fires  would  have  been  inadmissible 
under  the  decisions  of  this  court:  Coale  v.  Hannibal  etc.  R.  R. 
Co.,  60  Mo.  227;  Ration  v.  St.  Louis  etc.  Ry.  Co.,  87  Mo.  117; 
56  Am.  Rep.  446.  But,  in  case  the  fact  whether  the  fire 
originated  from  the  engine  was  alone  in  issue,  and  there  was 
no  direct  proof  of  the  fact,  it  seems  very  clear  that  such  evi- 
dence would  have  some  tendency  to  prove  that  issue.  The 
evidence  was  all  circumstantial,  and  the  facts  testified  to  were 
circumstances,  though  slight  they  may  have  been,  bearing 
upon  the  issue. 

4.  Defendant  insists,  further,  that  plaintiff  was  not  entitled 
to  recover  under  the  statute  for  personal  property  burned,  nor 
for  shrubs,  trees,  and  flowers  upon  which  defendant  could  not 
obtain  insurance.  For  support  of  this  contention  counsel 
cite  Chapman  v.  Atlantic  etc.  R.  R.  Co.,  37  Me.  92.  The  loss 
considered  in  that  case  was  a  lot  of  cedar  posts  temporarily 
deposited  near  the  road.  The  statute  made  the  railroad  re- 
sponsible when  a  building  or  other  property  is  injured  by 
the  fire  communicated  by  a  locomotive  engine;  and  gave  to  the 
corporation  "an  insurable  interest  in  the  property  along 
the  route,  for  which  it  is  responsible."  After  discussing  the 
statute  the  court  says:  "The  conclusion  to  which  we  have 
arrived  is,  that  the  liability  of  railroad  corporations,  under 
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this  statute,  extends  only  to  property  permanently  existing 
along  their  route,  and  capable  of  being  insured,  and  that  as 
to  movable  property,  having  no  permanent  location,  the  lia- 
bility of  such  corporations  is  to  be  determined  by  the  princi- 
ples of  the  common  law.  In  Pratt  v.  Atlantic  etc.  R.  R.  Co.,  42 
Me.  679,  the  same  court  held  that  the  liability  of  the  com- 
pany under  this  statute  was  not  confined  to  real  estate,  but 
extended  to  personal  property  as  well. 

Exemption  from  responsibility  under  the  statute  of  that 
state  has  never  extended  beyond  injury  to  movable  property 
temporarily  placed  near  the  track.  In  the  '**  recent  case 
of  Thatcher  v.  Maine  Cent.  R.  R.  Co.,  85  Me.  509,  the  supreme 
court  of  that  state  very  evidently  disapproves  the  decision  in 
Chapman  v.  Atlantic  etc.  R.  R.  Co.,  37  Me.  92,  though  it  ex- 
pressly states  that  it  had  no  intention  of  overruling  it. 

The  court  agreed  that  a  different  construction  of  the  statute 
had  been  given  by  the  courts  of  Massachusetts,  Vermont,  and 
New  Hampshire,  from  the  one  declared  in  the  Chapman 
case. 

We  do  not  think  bo  narrow  a  construction  should  be  given 
our  statute.  It  is  remedial,  and  such  construction  should  be 
given  it  as  will  advance  the  remedy.  Indeed,  the  language  of 
the  statute  is  too  plain  and  unambiguous  to  admit  of  but  one 
construction.  The  corporation  shall  be  responsible  "to  every 
person  or  corporation  whose  property  may  be  injured  or  de- 
•troyed."  This  language  leaves  no  room  for  discussion  as  to 
the  character  of  the  property  contemplated;  it  includes  all 
property  that  may  be  injured  or  destroyed. 

We  do  not  think  it  necessary  to  the  validity  of  the  statute 
that  the  railroad  corporations  should  have  been  given  nn  in- 
•urable  interest  in  the  property  upon  the  route  of  their  roads; 
nor  does  the  fact  that  such  interest  was  given  limit  their 
responsibility  to  insurable  property  that  may  be  injured  or 
destroyed.  The  purpose  of  the  law  was  to  give  the  corpora- 
tion the  same  right  and  opportunity  of  protection,  and  in- 
demnity from  fires,  as  the  owner  of  tlie  property  had.  Wi)at 
property  is  the  subject  of  insurance  must  be  determined  by 
the  insurance  companies,  whether  the  indemnity  is  sought  by 
the  owner  or  by  the  corporation. 

Judgment  affirmed. 

Sherwood,  J.,  dissented;  Barclay,  J.,  absent  The  other 
judges  concurred. 
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Railroads. — Constitotionalitt  of  Statute  Imposing  Liability  fob 
FiRB:  See  Union  Pac.  Ry.  Co.  v.  De  Bmk,  12  Col.  294;  13  Am.  St.  Rep. 
221,  and  note;  Oregon  Ry.  etc  Co.  v.  Smalley,  1  Wash.  206;  22  Am.  St.  Rep. 
143,  and  note. 

Railkoads— FiRK. — Negligence  of  Company  Need  not  be  Specifically 
Alleged  in  an  action  to  recover  for  damage  occasioned  by  fire  from  a  loco- 
motive: See  note  to  Union  Pac  Ry.  Co.  v.  De  Busk,  13  Am.  St.  Rep.  233. 
Ordinarily,  where  fires  are  shown  to  have  originated  from  sparks  thrown 
out  by  a  railroad  engine,  negligence  on  the  part  of  the  railroad  company  is 
presumed,  and  it  must  overcome  this  presumption:  See  note  to  Meyer  r, 
Vicksburg  etc.  R.  R.  Co.,  17  Am.  St.  Rep.  411;  note  to  P/iiladelphia  etc.  R.  R. 
Co.  V.  Anderson,  20  Am.  St.  Rep.  490;  Louisville  etc.  R.  R.  Co.  v.  Reese,  7  Am. 
St.  Rep.  66;  Gulf  etc.  Ry.  Co.  v.  Benson,  69  Tex.  407;  5  Am.  St.  Rep.  74.  But 
upon  this  proposition  the  authorities  are  conflicting;  See  Henderson  v.  PAi/- 
adelpliia  etc  Ry.  Co.,  144  Pa.  St.  461;  27  Am.  St.  Rep.  652;  Meyer  v.  Vick*- 
btagelc.  R.  R.  Co.,  41  La.  Ann.  639;  17  Am.  St.  Rep.  408;  monographic 
note  to  Burrotigla  v.  Housatonic  R.  R.  Co.,  38  Am.  Dec.  71.  The  phiiutiflf 
must,  at  least,  assume  the  burden  of  proving  that  there  was  a  fire,  and  that 
it  was  communicated  by  a  locomotive:  Inmanv.  Elberton  Air  Line  R.  R.  Co., 
90  Ga.  663;  35  Am.  St.  Rep.  232. 

Railroads. — Evidence  of  Other  Fires  is  Admissible  in  an  action 
against  a  railroad  company  to  recover  for  loss  by  fire  communicated  by  its 
locomotive:  Inman  v.  Elberton  Air  Line  R.  R.  Co.,  90  Ga.  663;  35  Am.  St. 
Rep.  232;  Henderson  v.  Philadelphia  etc.  Ry.  Co.,  144  Pa.  St.  461;  27  Am. 
St.  Rep.  652. 

Railroads — Fibbs — Insurable  Interest. — The  provision  of  a  statute, 
imposing  upon  a  railroad  company  a  liability  for  fire  caused  by  its  locomo- 
tive, and  which  gives  the  company  an  insurable  interest  in  the  property 
liable  to  be  injured,  does  not  limit  the  liability  of  the  company  for  injury  to 
property  such  as  is  ordinarily  regarded  as  insurable:  Orissell  v.  Hou-mtonte 
R.  R.  Co.,  54  Conn.  447;  1  Am.  St.  Rep.  138. 

In  the  previous  case  of  MatJiewa  v.  St.  Louis  etc  Ry.  Co.,  121  Mo.  228, 
the  court  considered  more  fully  than  in  the  principal  case  the  question 
whether  a  statute  imposing  liability  for  damages  done  by  fire  communicated 
from  a  railway  locomotive,  irrespective  of  the  question  of  negligence,  was 
constitutional  or  not,  and,  in  sustaining  the  validity  of  such  statute,  said: 

"Finally,  is  it  unconstitutional  because  it  deprives  defendant  of  its  prop- 
erty 'without  due  process  of  law,'  or  in  defiance  of  '  the  law  of  the  laud'? 
We  accept  Mr.  Webster's  definition  of  the  law  of  the  laud:  'By  law  of  the 
land  is  most  clearly  intended  the  general  law;  a  law  which  hears  before  it 
condemns;  which  proceeds  npon  inquiry,  and  renders  judgment  only  after 
trial  The  meaning  is  that  every  citizen  shall  hold  his  life,  liberty,  prop- 
erty, and  immunities  under  the  protection  of  the  general  rules  which  govern 
society.  Every  thing  which  may  pass  under  the  form  of  an  enactment  i» 
not,  therefore,  to  be  considered  the  law  of  the  land.  If  this  were  so,  acts 
of  attainder,  bills  of  pains  and  penalties,  acts  of  confiscation,  acts  reversing 
judgments,  and  acts  directly  transferring  one  man's  estate  to  another,  legis- 
lative judgments,  decrees,  and  forfeitures,  in  all  possible  forms,  would  Ije 
the  law  of  the  land.  Such  a  strange  construction  would  render  constitu- 
tional provisions  of  the  highest  importance  completely  inoperative  and  void. 
Jndges  would  sit  to  execute  legislative  judgments  and  decrees,  not  to  de- 
elare  the  law,  or  to  administer  the  justice  of  the  country.' 
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"We  cheerfully  concede  that  if  this  act  comes  within  this  definition  it 
18  onr  sworn  duty  to  declare  it  void  and  inoperative,  notwithstanding  the 
high  respect  we  have  and  owe  to  the  legislative  and  executive  branches  of 
our  government,  which  enacted  and  approved  this  act.  Let  us  subject  this 
statute  to  the  test.  At  common  law,  if  a  person  used  a  highly  dangerous 
machine,  he  must  do  so  at  the  peril  of  the  consequences  if  it  caused  injury 
to  others:  Fletcher  v.  Rylands,  L.  R.  1  Ex.  265;  L.  R.  3  H.  L.  :«0,  and  the 
•athorities  referred  to  in  Comyn's  Digest,  title  Action  on  tlie  Case  for 
Negligence,  *A,'  6.  But,  when  the  legislature  expressly  autiiorized  rail- 
roads in  this  state  to  operate  aud  propel  their  cars  by  locomotive  engines, 
it  was  ruled  by  our  courts  that  the  roads  were  only  liable  for  negligence  iu 
setting  out  fire  upon  the  premises  of  adjoining  owners,  in  the  absence  of 
specific  legislation  to  the  contrary.  And  here  lies  the  real  contention  of 
defendant  in  this  case.  It  is  that  it  is  not  competent  for  the  legislature  or 
law-making  power  to  attach  an  absolute  liability. 

"  We  have  seen  that  at  common  law  the  liability  for  fire  was  absolute. 
In  Jonea  v.  Festiniog  Ry.  Co.,  L.  R.  3  Q.  B.  733,  Blackburn,  J.,  said:  'The 
general  rule  of  common  law  is  correctly  given  in  Fletcher  v.  Rylands,  L.  R. 
1  Ex.  265,  279,  affirmed  in  the  house  of  lords.  L.  K  3  H.  L.  330,  that  when 
•  man  brings  or  uses  a  thing  of  a  dangerous  nature  on  his  own  land,  he 
must  keep  it  at  his  peril,  and  is  liable  for  the  consequences  if  it  escapes 
and  does  injury  to  his  neighbor.  Here  the  defendants  were  using  a  loco- 
motive engine  with  no  express  parliamentary  powers  making  lawful  that 
use,  and  they  are  therefore  at  common  law  bound  to  keep  the  engines  from 
doing  injury,  and,  if  the  sparks  escape  and  cause  damage,  the  defendants 
are  liable  for  the  consequences,  though  no  actual  negligence  be  shown  ou 
their  part.' 

"It  took  acts  of  parliament  (6  Anne,  c.  31,  and  14  Geo.  III.,  c.  7S)  in 
England  to  repeal  this  absolute  liability  for  fire,  accidentally  set  out  on 
one's  own  premises,  and  extending  upon  his  adjoining  proprietor.  But,  if 
parliament  might  repeal,  it  might  also  re-enact. 

"By  the  general  statutes  of  Connecticut,  section  6,  page  489,  one  who 
kindles  a  fire  on  his  own  land  is  made  liable  for  all  damages  it  may  do  if  it 
runs  upon  the  land  of  another,  and  proof  of  negligence  is  not  required.  A 
similar  statate  was  passed  in  Iowa,  and  sustained  in  Conn  v.  May,  36  Iowa, 
241. 

"  When  the  legislature  passed  the  general  railroad  act,  giving  them  the 
right  to  use  steam,  had  it  also  annexed  as  a  condition  that  the  railroad 
should  be  absolutely  liable  for  all  damages  they  might  cause  by  fire  set  ont 
by  them,  would  any  one  have  questioned  its  power  to  do  so?  Had  it  been 
done,  then  would  it  not  have  been  a  valid  exercise  of  its  police  power?  No 
violation  of  the  obligation  of  the  contract  could  be  charged  in  that  case,  and, 
if  it  be  a  valid  exercise  of  police  power,  all  the  authorities  and  defendant's 
«onnsel  agree  that  the  state  is  not  restricted  from  asserting  it  by  reason  of 
the  prior  grant  of  the  charter,  for  all  charters  are  subject  to  it. 

"  Does  it,  then,  contravene  natural  rights?  Is  it  open  to  the  indictment  pre- 
ferred by  defendant  that  it  arbitrarily  takes  its  property  and  confers  it 
npou  another  without  a  hearing  or  consideration?  We  have  seen  that  it 
was  the  ancient  common  law  that  the  owner  was  liable  for  fire  escaping 
from  his  own  premises,  whether  negligent  or  not,  and  that  difi'erent  states 
in  the  union  have  re-enacted  the  old  common  law,  by  which  the  owner  is  now 
absolutely  liable  for  damage  by  fire  put  out  on  his  own  premises.  Looking 
for  the  reason  underlying  the  aucieut  rule  of  law,  we  find  that  it  had  its 
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origin  ia  the  dangerons  character  of  fire,  and  that  whosoever  put  this  dan- 
gerous agency  in  motion  was  rightfully  required  to  see  that  it  did  no  harm. 
'Jhat  while  it  was  an  elementary  principle  that  every  individual  is  entitled 
to  the  undisturbed  possession  and  lawful  enjoyment  of  his  own  property, 
the  mode  of  enjoyment  was  necessarily  limited  by  the  rights  of  others; 
otherwise  it  might  result  in  the  destruction  of  their  rights  altogether.  Heuca 
the  maxim,  'Sic  utere  tuo  non  Icedaa  alUnum.'  So  that  while  it  has  been 
generally  held  that  one  is  only  liable  for  negligence  in  the  prosecution  of  a 
lawful  business,  nothing  is  more  firmly  settled  than  that  a  man  cannot  erect 
A  nuisance  or  employ  dangerous  agencies  to  the  annoyance  of  an  adjoining 
proprietor,  even  for  the  purposes  of  a  lawful  trade.  And  it  was  an  old 
■common-law  maxim  that,  where  one  of  two  innocent  persons  must  suffer 
loss  from  an  act  done,  it  is  just  that  it  should  fall  on  the  one  who  occa- 
sioned the  injury,  rather  than  upon  the  one  who  had  no  agency  in  producing 
the  damage. 

"  Counsel  for  defendant,  in  his  earnest  denunciation  of  the  act  as  violative 
of  every  principle  of  justice  and  indefensible  as  a  police  regulation,  says: 
'But  we  are  not  aware  that  this  principle  of  "Sic  utere,  etc.,"  has  ever  beea 
«xtended  so  far  as  to  make  a  man  liable  for  the  lawful  and  careful  use  of 
his  own  property.' 

"In  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  51  Am.  Dec.  279,  the  court  of  ap- 
peals of  New  York  had  this  case  before  it:  The  defendant  was  a  corpora- 
tion chartered  by  the  legislature  and  authorized  to  constriict  a  canal.  Ia 
the  construction  of  the  canal  they  resorted  to  blasting,  and  threw  stone, 
gravel,  and  slate  upon  the  house  and  premises  of  plaintiff.  He  brought  hia 
action  without  alleging  negligence.  The  defendants  moved  for  a  nonsuit, 
insisting  that  it  was  necessary  both  to  aver  and  prove  negligence  and  wan- 
tonness, and  plaintiff  had  failed  to  do  either.  The  trial  court  nonsuited 
plaintiff.  The  court  of  appeals  reversed  the  case,  saying:  'The  defendants 
had  the  right  to  dig  the  canal;  the  plaintiff  the  right  to  the  undisturbed 
possession  of  his  property.  If  these  rights  conflict,  the  former  must  yield 
to  the  latter,  as  the  more  important  of  the  two,  since,  upon  grounds  of 
public  policy,  it  is  better  that  one  man  shoiild  surrender  a  particular  use  of 
his  land,  than  that  another  should  be  deprived  of  the  beneficial  use  of  his 
property  altogether,  which  might  be  the  consequence  if  the  privilege  of  the 
former  should  be  wholly  unrestricted.' 

"In  Tremain  v.  Cohoes  Co.,  2  N.  Y.  163,  51  Am.  Dec.  284,  the  defendants 
offered  to  prove  'that  the  work  was  done  in  the  best  and  most  careful  man- 
ner.' The  common  pleas  court  rejected  it  as  irrelevant,  as  the  declaration 
neither  averred  willfulness  nor  negligence.  The  court  of  appeals  sustained 
the  common  pleas  court,  and  held  it  was  not  necessary  to  charge  or  prove 
negligence  to  recover. 

"In  McAndrewav.  Collerd,  42  N.  J.  L.  189,  36  Am.  Rep.  508,  these  two 
cases  in  New  York  were  reviewed  and  approved.  In  the  New  Jersey  case 
the  Delaware,  Lackawana  &  Western  Railroad  Company  was  authorized 
by  its  charter  to  construct  a  tunnel  through  Bergen  HilL  It  contracted 
with  McAndrews  to  do  the  work.  The  tunnel  was  driven  through  rock, 
was  begun  in  1873,  and  finished  in  1877.  McAndrews  constructed  near  the 
•eastern  end  of  the  tunnel,  and  within  the  limits  of  Jersey  City,  a  magazine 
for  explosive  materials,  which  he  used  for  blasting.  In  1876,  at  night,  the 
materials  exploded,  doing  damage  to  property,  and  among  others  injured 
Collerd's  houses.  In  a  suit  by  Collerd  for  damages,  it  was  held:  '  1.  That 
the  legislative  authority  to  a  private  corporation,  or  an  individual,  to  do  a 
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work  for  its  or  his  owq  profit,  does  not  include  authority  to  ase,  at  what- 
ever hazard  to  the  persons  or  property  of  others,  dangerous  materials,  evea 
thongh  they  are  necessary  to  the  convenient  prosecution  of  the  work;  2. 
They  will  be  liable  for  the  injury,  although  no  negligence  or  want  of  skill 
in  executing  the  work  is  proved,  and  liable  for  actual  damages,  even  though 
they  show  .that  they  have  done  the  work  in  the  most  careful  manner.' 

"In  Ilefg  v.  Lickt,  80  N.  Y.  579,  36  Am.  Rep.  654,  the  action  was  sus- 
tained '  upon  the  ground  that  the  manufacturing  and  storing  of  fireworks^, 
and  the  use  and  keeping  of  materials  of  a  dangerous  and  explosive  character 
for  that  purpose,  constituted  a  private  nuisance,  for  which  the  defendant 
was  liable  to  respond  in  damages,  without  regard  to  the  question  whether 
ho  was  chargeable  with  carelessness  or  negligence.  The  defendant  hadcon- 
■tructed  a  powder  magazine  upon  his  premises,  with  the  usual  safeguards, 
in  which  he  kept  stored  a  quantity  of  powder,  which,  without  any  apparent- 
cause^  exploded  and  caused  the  injury.'  The  court  says:  '  The  fact  that  the 
magazine  was  liable  to  such  a  contingency,  which  could  not  be  guarded 
against  or  averted  by  the  greatest  degree  of  care  and  vigilance,  evinces  its- 
dangerous  character,  and  might  in  some  localities  render  it  a  private  nui- 
sance. In  such  a  case  the  rule  which  exonerates  a  party  engaged  in  a  law- 
ful business,  when  free  from  negligence,  has  no  application.' 

"It  is  significant  that  the  argument  employed  by  the  court  in  that  case 
to  show  the  dangerous  character  of  the  magazine,  and  for  that  reason  to  take 
it  out  of  the  rule  that  exonerates  one  in  a  lawful  business  from  liability  save 
for  negligence,  is  identically  the  same  used  by  defendant  in  this  case  to- 
escape  liability.  It  admits  that  it  uses  fire  in  its  engines,  and  that  the 
utmost  care  cannot,  and  does  not,  prevent  its  destroying  the  property  of 
adjoininc;  proprietors,  and  yet  insists,  because  it  is  engaged  in  a  lawful  busi- 
ness, it  can  only  be  made  liable  for  negligence:  See,  also,  Bohan  v.  I'ort 
Jervi$  Ooa  Light  Co.,  122  N.  Y.  18;  Laflin  etc  Potcder  Co.  v.  Tearney,  131 
111.  3'J2;  19  Am.  St.  Rep.  34.  We  think  it  is  clear  that  upon  the  plainest 
principles  of  justice  it  ought  to  be  liable,  and  that  when  experience  demon- 
strated the  dangerous  character  of  the  locomotive  engine  in  setting  out  fire, 
it  was  not  only  the  right,  but  the  manifest  duty,  of  the  legislature  to  hold 
the  railroads  liable  for  fires  set  out  by  them  without  reference  to  whether 
they  were  guilty  of  negligence  or  not. 

"Nor  do  we  think  there  is  any  force  in  the  argument  that  by  so  doin^ 
their  property  is  arbitrarily  taken  without  right.  The  right  to  compel  them- 
to  respond  is  based  upon  their  use  of  a  dangerous  element,  and  by  their 
destruction  of  adjoining  proprietors'  property.  Moreover,  it  is  not  done  in 
an  arbitrary  manner.  The  plaintiff  is  required  to  show  to  a  jury  or  court 
organized  as  in  any  other  case  that  the  road  did  set  out  the  fire;  that  it  did 
destroy  his  property;  and  the  jury  must,  from  the  evidence,  determine  the 
amount  of  the  damage.  In  no  sense  is  it  a  finding  without  a  hearing,  nor 
ar«  the  essentials  to  a  recovery  based  upon  unreasonable  or  untenable 
grounds;  in  a  word,  ha  is  simply  called  upon  to  respond  to  a  legal  duty  estab* 
lisbed  by  proofs.  The  wrong  done  by  the  dangerous  agency  set  iu  motioO' 
by  the  company  and  under  its  control  is  ample  consideration  for  the  compeu- 
aation  it  ia  required  by  tb«  statute  to  m;  ce  the  owner  whose  property  it 
destroys. 

"  But  were  it  without  compensation  it  would  not  follow  that  the  statute^ 
would  be  void.  Many  instances  to  the  contrary  were  enumerated  in  Bottoi^ 
tte.  R.  R.  Co.  r.  County  Commrt.,  79  Me.  380.  2  Ry.  4  Corp.  L.  J.  210,  in 
which  it  was  held  that  the  legislature  might  lawfully  require  railroads  tc> 
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fence  their  tracks,  althongh  the  act  was  subseqnent  to  the  charter,  and 
although  it  imposed  a  bhrden  and  expense  on  the  company  not  existing 
when  it  was  incorporated.  Emery,  judge,  says  the  wide  extent  of  the 
police  power  '  can  be  illustrated  by  instances  of  its  actual  exercise  without 
direct  compensation.'  Many  of  these  instances  are  too  familiar  to  need 
citation  of  authorities.  He  enumerates  those  cases  in  which  licenses  to 
manufacture  liquor  have  been  recalled,  and  the  manufacturer  proliibited 
after  much  expenditure  by  the  licensees:  Beer  Co.  v.  Massachusetts,  97  U.  S. 
33.  Lotteries  chartered  for  a  consideration  paid  have  been  suppressed: 
Stone  V.  Mississippi,  101  U.  S.  814.  The  various  inspection  laws  by  which 
dealers  are  required  to  pay  the  inspection  fees.  Dealers  using  weights  and 
measures  must  have  them  approved,  and  pay  the  approving  ofiBcer.  The 
blameless  sufferer  from  a  contagious  disease  is  often  compelled  to  leave 
home  and  friends,  and  bear  his  pain  in  some  quarantine  hospital;  and  his 
clothing  destroyed,  all  at  his  own  expense.  The  right  of  municipalities  to 
destroy  buildings  to  prevent  spread  of  fire  in  an  emergency.  The  ownera 
of  theaters,  hotels,  and  other  public  buildings  are  required  at  their  own 
expense  to  provide  fire-escapes  and  more  ample  means  of  exit.  Steamboats 
are  subject  to  inspeccion,  and  must  pay  the  fees  therefor.  Railroads  euro 
constantly  having  imposed  upon  them  additional  duties  with  reference  to 
safety  of  persons  and  property — new  inventions  in  brakes,  switches,  block* 
uig  their  switches,  etc:  Pierce  on  Railroads,  462,  463." 
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Orihinal  Law. — A  Statute  Imposing  a  Gbkatke  PimisHincNT  tob  a 
Second  Offxnsk,  because  of  prior  conviction  for  another  offense,  is  not 
unconstitutional.     It  does  not  punish  twice  for  the  first  crime. 

Iki>ictmknt — DoPLiciTY. — An  indictment  charging  an  accused  with  the 
commission  of  a  crime,  and  also  his  conviction  of  another  and  entirely 
different  offense,  is  not  bad  for  duplicity,  if  the  statute  imposes  an  in- 
creased punishment  on  offenders  who  hare  before  been  convicted  of 
•rime. 

Charles  T.  Noland^  for  the  appellant. 

R.  F,  Walker,  attorney  general,  and  C.  0.  Bishop,  for  the 
state. 

•**  Burgess,  J.  Defendant  was  indicted  in  the  St.  Louis 
criminal  court  for  burglary  in  the  first  degree,  and  larceny  in 
a  dwelling-house.  The  indictment  charged  that  defendant 
"on  the  eleventh  day  of  January,  a.  d.  1887,  at  the  city  of 
St.  Louis,  in  the  St.  Louis  criminal  court,  was  duly  convicted, 
on  his  own  confession,  of  the  offense  of  grand  larceny,  and,  in 
accordance  with  said  confession,  was  duly  sentenced  by  said 
court  to  imprisonment  in  the  penitentiary  for  the  term  of  three 
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years,  and  was  duly  imprisoned  in  ^aid  penitentiary  in  accord- 
ance with  said  sentence;  and  that  the  said  Frank  Moore,  after 
his  discharge  from  said  penitentiary  upon  compliance  with 
said  sentence,  to  wit,  on  the  twenty-fifth  day  of  May,  a.  d. 
1893,  etc.,  did  commit  the  said  ofi'enses  of  burglary  and  lar- 
ceny." Defendant  was  arraigned  at  the  July  term,  1893,  and 
pleaded  not  guilty. 

At  the  November  term  following,  defendant  withdrew  his 
plea  of  not  guilty,  and  filed  his  motion  to  '***  quasli  the  in- 
dictment, which,  being  overruled,  he  was  again  arraignedi 
pleaded  not  guilty,  was  put  upon  his  trial,  which  resulted  in 
his  conviction  of  burglary  in  the  second  degree,  his  punish- 
ment being  fixed  at  imprisonment  in  the  penitentiary  for  life. 
From  the  judgment  and  sentence  he  appeals. 

The  evidence  showed  that  defendant  had  been  convicted^ 
on  his  plea  of  guilty  in  open  court,  of  grand  larceny,  for 
which  he  had  been  sentenced  to,  and  had  served  a  term  in, 
the  Missouri  penitentiary;  that  afterwards,  on  the  night  of 
the  twenty-sixth  day  of  May,  1893,  he  had  entered  into  the 
dwelling-house  of  one  S.  M.  Tucker,  in  the  city  of  St.  Louis, 
through  the  outer  door,  which  does  not  appear  to  have  been 
closed,  then  into  the  room  occupied  by  one  Mr.  Stephenr.  and 
another,  by  raising  the  latch  or  turning  the  knob  on  and 
opening  the  door  which  led  therein  and  which  was  closed; 
that  he  took  and  stole  from  Stephens  about  thirty-four  dollars 
in  money  and  a  watch  worth  forty-five  dollars.  Tlie  watch 
was  found  upon  defendant's  person  when  he  was  arrested; 
the  money  he  admitted  to  have  thrown  away.  He  was  dis- 
covered when  making  his  exit  from  Stephens'  room  by  a  Mr. 
Love,  who  was  occupying  the  room  with  Stephens.  Stephens 
followed  him  out  into  the  hallway,  and,  while  attempting  to 
restrain  him,  was  shot  in  the  face  by  defendant  with  a  pistol 
wliich  defendant  had  in  his  hand.  Stephens  and  Love  got 
him  down,  however,  and  lield  him  until  a  policeman  came 
and  took  him  into  custody.  On  the  trial  he  admitted  the 
larceny,  but  denied  the  burglary.  No  brief  has  been  filed  in 
his  behalf. 

In  the  motion  to  quash  the  indictment  the  contention  is 
that  it  is  bad:  1.  Because  in  violation  of  both  the  state  and 
federal  constitutions;  2.  That  it  is  bad  because  of  duplicity. 
It  is  difficult  to  conjecture  wherein  or  in  what  manner  tlie 
statute  (Rev.  Stats.  **•  1889,  sec.  3959),  in)posing  a  greater 
punishment  for  a  second  criminal  oflensc,  is  in  viohitiun  of 


644  Statb  t>.  MooRB.  [Missouri^ 

the  constitution,  either  as  putting  a  person  twice  in  jeopardy^ 
or  as  prescribing  different  punishments  for  different  persons 
committing  the  same  offense.  The  clauses  of  the  constitution 
of  the  United  States,  which  we  suppose  it  was  contended  were 
violated,  are  those  which  provide:  1.  That  "nor  shall  any 
person  be  subject  for  the  same  offense  to  be  twice  put  in  jeop- 
ardy of  life  or  limb";  and  2.  "Nor  cruel  and  unusual  pun- 
ishment inflicted." 

In  a  case  similar  to  the  one  in  hand,  and  under  a  similar 
statute,  it  was  held  {People  v.  Stanley^  47  Cal.  113;  17  Am. 
Rep.  401)  that  because  the  punishment  for  the  second  offense 
is  increased,  because  of  a  prior  conviction  for  another  offense^ 
the  accused  is  not  punished  twice  for  the  same  offense.  That 
he  is  not  again  punished  for  the  first  offense,  "  but  the  pun- 
ishment for  the  second  is  increased,  because  by  his  persist- 
ence in  the  perpetration  of  crime  he  has  evinced  a  depravity 
which  merits  a  greater  punishment  and  needs  to  be  restrained 
by  severer  penalties  than  if  it  were  his  first  offense." 

In  Virginia,  under  a  similar  statute,  also,  in  Rand  v.  Com- 
montoealth,  9  Gratt.  743,  the  court  says:  "  No  constitutional 
or  other  obstacle,  however,  seems  to  stand  in  the  way  of  the 
legislature's  passing  an  act  declaring  that  persons  thereafter 
convicted  of  certain  offenses  committed  after  the  passage  of 
the  act,  may,  if  shown  to  have  committed  like  offenses  before, 
be  subjected  to  greater  punishment  than  that  prescribed  for 
those  whose  previous  course  in  life  does  not  indicate  so  great 
a  degree  of  moral  depravity.  One  convicted  under  such  a 
statute  cannot  justly  complain  that  his  former  transgressions 
have  been  brought  up  in  a  judgment  against  him.  He  knew,, 
or  is  presumed  to  have  known,  before  the  commission  of  the 
second  offense,  all  the  penalties  **•  denounced  against  it; 
and  if  in  some  sense  the  additional  punishment  may  be  said 
to  be  a  consequence  of  the  first  offense  (inasmuch  as  tliere 
could  be  no  sentence  for  such  punishment  in  the  absence  of 
proof  of  the  first  conviction),  still  it  is  not  a  necessary  conse- 
quence; but  one  which  could  only  arise  on  the  conviction  for 
the  second  offense,  and  one,  therefore,  which,  being  fully  ap- 
priped  of  in  advance,  the  offender  was  left  free  to  brave  or 
avoid." 

In  Massachusetts  a  similar  statute  has  been  enacted,  and 
in  JBo8«'»  ca««,  2  Pick.  170,  the  court  says:  "The  statute  .... 
provides  that  if  any  person  having  been  before  convicted  of 
larceny  shall  afterward  commit  another  larceny,  he  shall 
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be  punished  more  severely  than  if  he  had  not  previously 
committed  the  like  offense.  The  punishment  is  enhanced 
from  the  character  of  the  culprit.  So  the  same  statute  pro- 
vides that,  if  a  person  shall  be  convicted  at  the  same  term  of 
three  distinct  offenses,  he  shall  receive  a  more  severe  punish- 
ment. The  same  objection  would  apply  in  these  cases  as 
much  in  the  one  under  consideration,  that  the  culprit  was 
punislied  because  he  had  committed  prior  offenses,  and  that 
he  was  punished  anew  for  those  offenses.  But,  in  our  view,  the 
punishment  is  for  the  last  offense  committed,  and  it  is  ren- 
dered more  severe  in  consequence  of  the  situation  into  which 
the  party  had  previously  brought  himself."  The  same  views 
are  expressed  in  Plumbly  v.  Commonwealth,  2  Met.  413;  /n- 
galls  V.  State,  48  Wis.  647;  Maguire  v.  State,  47  Md.  485. 

The  increased  severity  of  the  punishment  for  the  subsequent 
offense  is  not  a  punishment  for  the  same  offense  for  the  sec- 
ond time,  but  a  severer  punishment  for  the  subsequent  offense, 
the  law  which  imposes  the  increased  punishment  being  pre- 
sumed to  be  known  by  all  persons,  and  to  deter  those  so 
inclined  from  the  ***  further  commission  of  crime;  and  we 
are  unable  to  see  how  the  statute  which  imposes  such  in- 
creased punishment  violates  the  provisions  of  our  constitution 
herebefore  quoted.  We  are  not  inclined  to  think  the  punish- 
ment imposed  for  the  second  offense  of  so  grave  a  character, 
either  cruel  or  unusual. 

Nor  are  we  inclined  to  hold  the  indictment  bad  for  duplic- 
ity. Section  3529  of  the  Revised  Statutes  especially  pro- 
vides that  the  offenses  of  larceny  and  burglary  may  properly 
be  charged  in  the  same  count.  The  fact  that  the  indictment 
charged  a  former  conviction  of  another  and  entirely  different 
offense  is  not  in  fact  charging  him  with  an  offense  with  re- 
spect of  the  former  offense  in  the  case  in  hand.  The  aver- 
ments as  to  the  former  offense  go  as  to  the  punishment  only. 
In  liegina  v.  Clark,  6  Cox  C.  C.  210,  it  is  held  that  several 
previous  convictions  may  be  lawfully  set  out  in  the  indict- 
ment when  the  object  in  setting  them  out  is  only  to  justify  a 
severer  punishment.  We  must,  therefore,  hold  that  the  ob- 
jections to  the  indictment  are  not  well  taken:  Bee,  also.  State 
Y.Austin,  113  Mo.  538. 

There  does  not  seem  to  have  been  any  incompetent  or 

irrelevant  testimony  introduced  by  the  state,  as  averred  by 

defendant  in  his  motion  for  a  new  trial.     Nor  is  there  any 

thing  in  the  record  which  shows  that  the  defendant,  "in  the 
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presence  of  the  jury,  charged  the  court  with  being  prejudiced 
against  him."  But  even  if  there  was,  the  judge  was  not  dis- 
qualified from  proceeding  with  the  trial  of  the  cause  by  rea- 
son of  such  statements.  The  only  way  by  which  a  judge 
may  be  disqualified  from  sitting  in  the  trial  of  a  cause  is  by 
reason  of  the  existence  of  some  one  or  more  of  the  causes 
mentioned  by  section  4174  of  the  Revised  Statutes  1889,  and 
by  a  compliance  with  its  provisions. 

The  sixth  ground  assigned  by  defendant  why  a  new  trial 
should  be  granted  him  is  that  the  court  ***  forced  him  to 
trial  without  his  having  an  attorney  to  assist  and  defend 
him  against  the  charges  in  the  indictment.  This  assignment 
is  not  sustained  by  the  record,  which  shows  that  the  court 
offered  and  insisted  upon  assigning  counsel  for  defendant, 
but  that  he  refused  to  permit  it  to  be  done  or  to  accept  the 
services  of  an  attorney  thus  assigned.  While  section  4140 
of  the  Revised  Statutes  of  1889  requires  the  court  to  appoint 
counsel  for  any  person  about  to  be  arraigned  upon  an  indict- 
ment for  a  felony,  at  his  request,  when  he  is  without  counsel 
to  conduct  his  defense,  and  is  unable  to  employ  any,  it  is  no 
part  of  his  duty  to  force  the  services  or  presence  of  counsel 
on  any  person  under  indictment  for  crime  who  does  not  de- 
sire them,  and  who,  as  the  defendant  did  in  this  case,  refuses 
to  accept  them. 

Defendant  also  claims  that  he  was  forced  to  trial  without 
the  presence  of  his  witnesses.  His  alSdavit,  as  copied  into 
the  record,  avers  that  he  desired  witnesses  to  prove  that  the 
front  door  to  the  dwelling-house  through  which  he  entered 
was  always  left  open  at  night.  There  was  no  pretense  or 
claim  on  the  part  of  the  state  that  this  door  was  closed  at  the 
time  of  the  burglary,  and  the  court  instructed  the  jury  that 
there  was  no  evidence  of  the  breaking  of  the  outer  door,  and 
it  is  not  probable  that  the  defendant  could  have  been  preju- 
diced by  the  absence  of  witnesses  by  whom  he  expected  to 
prove  facts  that  were  wholly  immaterial,  and  that  there  was 
no  claim  upon  the  part  of  the  state  did  not  exist. 

The  instructions  covered  every  phase  of  the  case,  and  were 
quite  fair  to  the  defendant.  After  a  careful  examination  of 
them  we  have  been  unable  to  see  any  objection  to  them,  nor 
has  any  objection  other  than  that  which  is  general  been  sug- 
gested in  the  motion  for  a  new  trial. 

*'*  There  is  no  merit  in  the  objection  made  to  the  remarks 
of  the  prosecuting  attorney,  as  they  were  warranted  by  the 
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facts  in  the  case  as  disclosed  by  the  evidence,  which  showed 
•defendant's  guilt  beyond  any  reasonable  doubt.  There  does 
not  seem  to  be  any  error  in  the  record  which  would  justify  a 
reversal  of  the  judgment,  and  it  should  be  affirmed. 

It  is  80  ordered. 

All  of  this  division  concur. 

Statutes  Imposing  Greater  Punishment  roit  Second  Offense. — A 
•tatnte  providing  that  a  person  shall  be  subjected  to  an  increased  punish- 
ment  upon  conviction  for  a  second  ofifense  is  not  in  violation  of  a  constita* 
tioual  provision  that  no  person  shall  be  put  twice  in  jeopardy  for  the  same 
•oflFense:  PeopU  v.  Stanley,  47  Cal.  113;  17  Am.  Rep.  401.  An  increased 
penalty  imposed  by  statute  for  a  second  conviction  of  the  offense  described 
therein  is  not  regarded  as  an  increased  penalty  imposed  for  the  same  offense, 
but  as  a  new  and  distinct  penalty  provided  for  another  and  separate  offense: 
State  V.   Wia>or,  1  R.  I.  199;  36  Am.  Dec.  245. 

Indictment. — Charging  Two  or  More  Offenses  in  the  Same  Ikdici 
MENT:  See  the  extended  note  to  Ben  r.  State,  58  Am.  Dec.  238. 


Walker  v,  Hannibal  &  St.  Joseph  Eailroad 

Company. 

[121  MI980UKI,  676.] 

Master  and  Servant. — A  Master  is  not  Answerable  for  the  negligent 
act  ot  his  servant  or  agent  if  the  latter  in  performing  the  act  from  which 
the  injury  resulted  was  not  acting  in  the  course  of  his  employment. 

Railway  Corporation  is  not  Answerable  for  the  Negligence  of 
one  of  its  employees  in  throwing  certain  articles  from  a  baggage-car 
while  the  train  was  in  motion,  and  thus  inflicting  injury  on  a  persoa 
standing  near  the  track,  if  in  so  doing  the  employee  was  not  acting  ia 
the  course  of  his  employment,  but  was  performing  a  duty  voluntarily 
usamed  for  a  person  other  than  his  employer,  and  from  the  performance 
of  which  the  master  derived  no  benefit. 

Railway  Corporations. — Authority  or  an  Employee  to  do  an  Aot 
Within  the  line  of  His  Employment  is  not  to  be  Inferred  nn- 
les»  express  authority  is  proved,  or  the  officers  of  the  corporation  are 
■hown  to  have  known  the  employee  to  be  engaged  in  the  acts  in  ques* 
tion  for  such  a  length  of  time  as  would  justify'  the  presumption  that  he 
was  authorized  to  do  them.  Mere  knowledge  on  the  part  of  another 
employee  who  had  no  authority  over  the  employee  whose  act  is  in 
question  is  not  sufficient. 

Railway  Corporations. — The  Aot  ov  a  Station  Agent  in  shipping 
articles  over  the  line  gratuitously,  and  not  a*  freight,  is  not  within  thr 
■cope  of  his  authority,  and  cannot  subject  the  corporation  to  liability 
for  the  negligent  aot  of  another  of  its  employees  respecting  such  articlee 
also  outside  of  the  line  of  bis  employment,  and  not  for  or  on  acoouut  of 
the  corporation. 
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Spencer  <fc  Mosman  and  Fagg  &  Bally  for  the  appellant. 
Harrison  &  Mahan,  for  the  respondent. 

*'•  Burgess,  J.  Action  to  recover  damages  on  account  of 
personal  injuries  sustained  by  plaintifif  by  **•  reason  of  the 
alleged  negligence  of  the  servant  of  defendant. 

The  evidence  showed  that  the  plaintiff  was  the  general 
foreman  in  charge  of  the  works  of  the  Hannibal  Lime  Com- 
pany, at  Bear  creek,  a  small  station  on  the  line  of  defendant's 
road,  six  miles  west  of  Hannibal;  that  the  oflBce  of  the  lime 
company  was  in  that  city;  that  plaintiff  had  charge  of  all  ita 
business,  including  the  shipment  of  lime  from  Bear  creek^ 
and  had  been  such  foreman  for  five  or  more  years  previotij 
to  the  injury;  that  he  was  accustomed  to  send  iron  drills,, 
used  for  getting  out  the  rock  to  make  lime,  to  a  blacksmith 
at  Withers  Mill,  two  miles  west  of  Bear  creek,  to  be  sharp- 
ened. The  drills  were  from  five  to  six  feet  in  length,  weigh- 
ing some  thirteen  pounds  each.  They  were  sometimes  sent 
on  wagons,  sometimes  on  handcars,  and  sometimes  in  defend- 
ant's baggage-car.  No  instructions  or  directions  were  given 
as  to  the  manner  in  which  the  drills  were  to  be  returned  by 
the  blacksmith.  The  blacksmith  at  Withers  Mill,  Jacob 
Stover,  was  postmaster  at  that  place,  and  was  also  defendant's 
ticket  agent,  and  had  been  for  about  fifteen  years  before  the 
accident.  After  the  drills  were  sharpened  by  Stover  he  would 
take  them  from  the  shop  to  the  station-house  and  lay  them 
down  on  the  railroad  platform  in  front  of  the  depot;  they 
were  usually  wired  three  together.  He  would  then  tag  the 
drills  "Hannibal  Lime  Companj-,  Bear  Creek  station,"  or,  if 
not  so  tagged,  he  would  mark  them  with  chalk,  in  the  same 
way.  He  would  then,  upon  the  arrival  of  defendant's  passen- 
ger train  from  the  west,  put  the  drills  in  the  baggage-car,  in 
charge  of  defendant's  baggage-man,  who  would  receive  them, 
place  them  in  the  car,  and  deliver  them  to  the  lime  company 
at  Bear  Creek  station.  If  the  train  stopped  he  would  drop 
them  off  at  the  platform,  and,  if  it  did  not  stop,  he  would 
throw  ***  the  drills  off  anywhere  east  of  the  rock  chute. 
This  way  of  delivering  the  drills  the  baggage-man  had  con- 
tinued for  ten  or  fifteen  years  before  and  up  to  the  day  of  the 
injury.  It  was  a  custom  of  long  standing,  and  the  drills 
were  so  delivered  as  frequently  as  from  three  to  five  times 
per  week,  and  often  every  day  in  the  week  during  this  long 
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series  of  years.  Each  retiring  baggage-man  would  hand 
■down  the  habit  and  custom  to  his  successor. 

The  evidence  showed  that  the  plaintiff  was  in  the  habit  of 
■communicating  with  the  managing  officers  of  his  company 
At  Hannibal  by  letters  which  he  would  throw  into  the  bag- 
gage-car as  the  train  went  by,  and  on  the  day  of  this  acci- 
dent he  went  down  to  the  track  in  order  to  put  a  letter  which 
he  had  written  his  employers  in  Hannibal  on  the  train,  as  he 
had  been  accustomed  to  do;  that,  as  the  train  came  in,  he 
"was  standing  with  one  foot  on  the  rail  of  the  sidetrack  near- 
est the  main  line,  with  the  letter  in  his  hand;  when  the 
train  got  within  two  hundred  feet  of  him,  he  noticed  the  ends 
of  the  drills  projecting  out  of  the  open  door  of  the  baggage- 
car,  saw  them  raised  up,  and  saw  the  baggage-man  look  out 
of  the  door  and  down  tiie  track  towards  the  point  where  he 
was  standing,  and  then  withdraw  himself  inside  the  car. 
Anticipating  that  the  drills  were  to  be  thrown  off,  plaintiff 
«t  once  left  his  position  by  the  side  of  the  track  and  ran 
northward  to  get  out  of  the  way,  and  he  had  gotten  about 
fifteen  feet  from  the  point  where  he  was  standing  when  he 
■was  hit  with  the  drills. 

The  baggage-man  testified  that  he  looked  out  of  the  door 
of  the  car,  and  down  along  the  track,  and,  seeing  plaintiff 
standing  by  the  side  of  the  track,  stepped  back  into  the  car, 
and  bracing  himself  swung  the  drills  with  all  his  might 
from  the  train  as  far  as  he  could  throw  them,  for  the  pur- 
pose of  avoiding  any  possibility  "*'  of  striking  plaintiff;  that 
he  did  not  see  plaintiff  move  from  the  position  where  he  had 
first  seen  him,  and  did  not  know  that  he  had  left  that  posi- 
tion; that  knowing  the  ])osition  where  plaintiff  stood,  he  sup- 
posed it  would  be  perfectly  safe  to  thi'ow  the  drills  over 
beyond  the  sidetrack;  the  drills  struck,  the  ground  and,  re- 
volving, struck  plaintiff,  knocking  him  down,  injuring  his 
4irm,  the  point  of  one  of  the  drills  entering  his  arm.  A  por- 
tion of  one  of  the  bones  of  the  forearm  had  to  be  removed^ 
thereby  shortening  that  bone  and  altering  the  normal  posi- 
1ion  of  the  hand  with  relation  to  the  wrist,  and,  as  compared 
with  its  previous  condition,  permanently  impairing  the  use- 
fulness of  the  hand  and  arm. 

The  evidence  furiher  showed  that  James,  the  man  who 
4hrew  the  drills  out  of  the  car,  was  the  agent  of  the  American 
Express  Company,  and  also  a  train  baggage-man  in  defend- 
ant's service;  that  under  the  regulation  of  the  defendant, 
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promulgated  for  the  guidance  and  direction  of  train  baggage- 
men, such  baggage-men  were  not  permitted  to  carry  anjr 
article  or  commodity  in  the  car  which  did  not  belong  to  the 
passengers  on  the  train,  and  coine  properly  within  the  desig- 
nation of  passenger's  baggage,  unless  it  was  the  property  of 
the  railroad  company  itself,  such  as  tools,  material,  or  sup- 
plies sent  out  by  it  for  its  servants  at  the  various  stations; 
that  drills  shipped  by  the  public  over  the  road  properly  fell 
within  the  designation  of  freight  or  express  matter,  and  the 
train  baggage-man,  James,  was  not  authorized  to  carry  them; 
that  they  could  only  be  carried  on  a  passenger  train  by  the 
express  company  as  express  matter.  Plaintiff  swore  that 
defendant  never  to  his  knowledge  received  a  cent  for  the  car- 
riage of  the  drills;  that  so  far  as  he  knew  his  company  was- 
the  only  party  interested  in  their  carriage,  and  this  wa»^ 
corroborated  by  defendant's  train  baggage-man,  Mr.  James, 
who  testified  **'  that  he  was  never  instructed  by  defendant 
to  carry  the  drills,  and  never  informed  any  of  its  officers  that 
he  was  carrying  them;  that  plaintiff  put  the  drills  on  the 
car  at  Bear  creek,  and  instructed  him  to  throw  them  off  at 
Withers  Mill  for  "Uncle  Jake,"  and  he  carried  the  drills- 
purely  as  a  matter  of  accommodation,  never  having  received 
any  thing  for  so  doing. 

The  present  management  of  defendant  company  took 
charge  in  1884,  some  two  years  before  the  accident.  The 
s.uperintendent,  S.  E.  Crance,  the  train-master,  T.  S.  Beeler, 
as  well  as  the  general  agent  of  defendant  at  Hannibal,  E.  F. 
Bradford,  testified  that  they  did  not  know  the  drills  were 
being  carried  by  the  baggage-man  on  a  passenger  train. 
Plaintiff's  evidence,  however,  showed  that  Woodward,  the^ 
superintendent  who  preceded  Crance,  prior  to  1884,  as  well 
as  Beeler,  the  train- master  under  the  present  management, 
had  been  seen  in  the  baggage-car  on  two  or  three  occasions 
when  drills  were  being  carried  by  the  baggage-man,  but  the 
evidence  further  showed  that  the  presence  of  drills  in  the  car,, 
if  seen  by  them,  would  excite  no  suspicion  that  they  were 
being  carried  by  the  baggage-man  for  outside  parties;  that  it 
was  perfectly  right  and  proper  to  carry  drills  and  tools  be- 
longing to  the  defendant  in  the  car,  or  to  carry  such  drills  in 
the  baggage-car  as  express  matter.  The  evidence  further 
showed  that  Hance,  the  conductor  of  the  train,  was  frequently 
in  the  car  when  the  drills  were  being  carried,  and  probabljr 
knew  that  the  baggage-man  was   carrying  the   lime  com- 
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pany's  drills,  but  it  was  shown  that  the  train  baggage-man, 
in  his  department  of  work,  and  in  respect  to  his  special  du- 
ties, was  entirely  independent  of  the  conductor,  who  had  no 
authority  over  him  in  respect  to  the  nature  of  the  articles 
carried  in  the  car.  Defendant  demurred  to  tlie  case  made 
by  plaintiflTs  evidence,  and  renewed  its  demurrer  at  the  close 
of  all  *®*  the  evidence,  but  it  was  overruled.  A  trial  re- 
sulted in  a  judgment  for  the  plaintiff  in  the  sum  of  five  thou- 
sand dollars,  and  the  defendant,  after  an  unsuccessful  motion 
for  a  new  trial,  brings  the  case  to  this  court  by  an  appeal. 

Before  the  defendant  can  be  held  liable  for  the  negligent 
act  of  its  baggage-man  it  must  be  made  to  appear  not  only 
that  at  the  time  of  the  injury  he  was  its  servant  and  in  its 
employ,  but  that  the  act  of  the  servant  which  occasioned  the 
injury  was  done  in  the  course  of  his  employment.  The  mas- 
ter is  not  liable  for  the  acts  of  the  servant  which  are  not  con- 
nected with  the  service  which  the  servant  had  been  employed 
to  perform.  If,  for  instance,  a  servant  should  be  employed 
to  do  a  particular  thing  or  kind  of  work,  and  does  something 
else,  without  his  master's  consent,  and,  by  reason  of  his  neg- 
ligence or  carelessness,  another  is  injured,  the  master  is  not 
liable,  because  the  injury  was  not  done  in  the  course  of  his 
employment.  In  order  that  the  master  may  be  held  liable 
the  act  causing  the  injury  must  pertain  to  the  duties  which 
the  servant  was  employed  to  perform.  If  the  baggage- 
man, in  delivering  the  drills,  was  not  serving  his  master, 
but  was  merely  doing  so  to  accommodate  others,  and  the 
master  was  deriving  no  benefit  therefrom,  then  the  master  is 
not  liable,  even  though  the  injury  complained  of  would  not 
have  been  committed  without  the  facilities  afforded  by  the 
baggage-man's  relations  to  the  defendant:  Garreizen  v.  Du- 
enckel,  50  Mo.  104;  11  Am.  Rep.  405;  Cousins  v.  Hannibal 
etc.  R.  R.  Co.,  66  Mo.  572;  Mitchell  v.  Crassweller,  13  Com. 
B.  236;  Farber  v.  Misaoxin  Pac.  Ry.  Co.,  116  Mo.  81. 

In  Towanda  Coal  Co.  v.  Heeman,  86  Pa.  St.  418,  plaintiff,  a 
Bmall  boy,  climbed  onto  the  cars,  and  a  brakeman,  after  the 
train  started,  threw  coal  at  him,  striking  him  in  the  face, 
blinding,  him,  and  he  slipped  off,  and  was  run  over.  The  evi- 
dence showed  that  the  brakeman  ***  had  no  duty  to  perform 
in  admitting  or  excluding  persons  from  the  train;  that  this 
duty  was  vested  solely  in  the  conductor.  The  court  denied  a 
recovery,  saying:  "The  legal  rule  was  stated  in  the  opinion 
of  Alderson,  J.,  in  that  case  {McKemie  v.  McLeod,  10  Bing. 
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385)  to  be  that  the  act  of  the  servant  is  the  act  of  the  master 
where  the  duty  is  defined  by  precise  orders,  and  where  some- 
thing is  directed  to  be  done,  and  the  manner  of  doing  it  is 
left  wholly  to  the  discretion  of  the  servant,  the  judgment 
exercised  may  be  considered  the  judgment  of  the  master, 
and  he  must  be  answerable.  *  But,'  the  judge  added,  '  where 
he  neither  ordered  the  thing  to  be  done,  nor  allowed  the 
servant  any  discretion  as  to  the  mode  of  doing  it,  I  can- 
not see  how  in  common  justice  or  common  sense  the  master 
can  be  held  responsible.' "  An  examination  of  all  the  testi- 
mony showed  that  there  was  nothing  contained  in  it  to  prove 
that  the  brakeman,  whose  conduct  was  complained  of  in  the 
assault  he  made  on  the  plaintifiF,  was  acting  in  pursuance  of 
any  authority  conferred  on  him. 

In  Farher  v.  Missouri  Pac.  Ry.  Co.,  32  Mo.  App.  378,  the 
court  says:  "The  mere  fact  that  a  tortious  act  is  committed 
by  a  servant  while  he  is  actually  engaged  in  the  performance 
of  the  service,  cannot  make  the  master  liable.  Something 
more  is  required.  It  must  not  only  be  done  while  employed, 
but  it  must  pertain  to  the  duties  of  the  employment.  This 
has  been  repeatedly  decided  in  this  state:  McKeon  v.  Citizen's 
Ry.  Co.,  42  Mo.  88;  Snyder  v.  Hannibal  etc.  R.  R.  Co.,  60  Mo. 
419;  Jackson  v.  St.  Louis  etc.  Ry.  Co.,  87  Mo.  430;  56  Am 
Rep.  460." 

In  Walton  v.  New  York  Cent.  Sleeping  Car  Co.,  139  Mass. 
556,  the  defendant  was  the  owner  of  sleeping-cars  running 
in  the  trains  of  the  Boston  and  Albany  Railway  over  its  road, 
and  had  in  its  employ  as  a  porter  on  the  car  one  Maxwell. 
Maxwell  had  arranged  with  a  woman  at  *®®  Newton  to  do 
his  washing,  and  the  woman  was  to  send  her  daughter  to 
the  train  to  get  his  soiled  linen.  Maxwell  did  the  linen  up 
in  a  bundle,  and,  as  the  train  ran  through  the  station  with- 
out stopping,  dropped  the  bundle  off,  and  it  struck  plaintiff, 
a  track-man  on  the  Boston  and  Albany  road,  and  injured 
him  severely,  and  he  brought  suit  against  the  sleeping-car 
company.  Plaintifif  asked  the  trial  court  to  rule  "  that,  if 
Maxwell  was  in  the  employ  of  the  defendant,  paid  by  it  for 
taking  care  of  the  car,  allowed  to  keep  articles  of  personal 
property  of  his  own  in  the  car,  and,  having  such  articles  in 
his  possession  in  the  car,  on  this  occasion  carelessly  and 
negligently  threw  the  same  from  the  car  while  passing  over 
the  railroad  therein,  in  the  performance  of  his  general  duties 
in  the  care  of  the  car,  and  hit  the  plaintiff,  then  being  in  tha 
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exercise  of  due  care  and  rightfully  on  the  railway,  the  de- 
fendant would  be  liable  for  all  such  damages  resulting  there- 
from as  would  be  legally  recoverable  for  the  injury  occasioned 
thereby." 

"The  judge  refused  so  to  rule,  and  ruled  as  follows:  'The 
defendant  is  not  responsible,  if  the  injury  to  plaintiff  was  done 
by  Maxwell,  the  servant  of  the  defendant,  without  the  author- 
ity of  the  defendant,  and  not  for  the  purpose  of  executing  the 
defendant's  orders,  or  doing  the  defendant's  work,  and  not 
while  acting  as  such  servant  in  the  scope  of  his  employment. 
If  Maxwell  was  employed  by  the  defendant  as  a  porter  upon 
its  parlor-car,  and,  wholly  for  a  purpose  of  his  own,  and,  dis- 
regarding the  object  for  which  he  was  employed,  and  not 
intending  by  his  act  to  execute  it,  negligently  threw  a  bundle, 
his  own  property,  from  the  platform  of  the  parlor-car,  and 
thereby  the  plaintiff,  who  was  not  a  passenger,  was  hit  and 
injured  while  in  the  exercise  of  due  care,  and  if  this  injury 
was  done  by  Maxwell  not  within  the  scope  of  his  employ- 
ment, then  **''  the  defendant  is  not  liable '    The  judge 

also  ruled,  as  requested  by  the  defendant,  that,  upon  all  the 
evidence,  the  plaintiff  could  not  recover."  The  supreme 
court  says:  "  The  rulings  and  instructions  of  the  court  were 
correct.  There  was  no  evidence  that  Maxwell  was  employed 
by  the  defendant  to  take  care  of  his  own  clothing  and  per- 
sonal effects.  The  act  complained  of  was  not  within  the 
scope  of  his  employment;  and  it  is  wholly  immaterial  that 
he  was,  at  the  moment,  riding  in  a  car  of  the  defendant,  in 
which  he  was  employed  by  it  for  other  purposes." 

•In  Cunningham  v.  Railroad,  31  U.  C.  Q.  B.  350,  the  plain- 
tiff was  in  the  employment  of  one  C,  a  contractor  witii  de- 
fendant for  building  fences  along  its  line.  As  a  matter  of 
convenience  to  him,  he  was  permitted  by  defendant  to  carry 
his  tools  upon  its  trains,  and  was,  at  the  time  of  the  injury, 
taking  two  crowbars  from  Port  Hope  to  a  point  on  the  line 
of  the  road  where  his  men  were  at  work.  As  the  train  passed 
the  spot,  C.  dropped  one  bar  out,  and  the  baggage-master 
pitched  out  the  other,  which  struck  and  injured  the  plaintiff. 
The  baggage-man  had  nothing  to  do  with  C.  nor  any  right  to 
meddle  with  his  tools;  nor  did  he  ask  him  to  put  the  bar  out 
Held,  that  defendant  was  not  responsible  for  the  injury,  for 
the  baggage-man  was  not  acting  as  the  servant  for  defendant, 
Dor  in  pursuance  of  his  employment. 

The  evidence  shows  that  the  baggage-man  in  the  case  at 
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bar  was  a  special  agent,  having  no  general  power,  and  that 
his  duties  were  to  look  alone  after  the  baggage  of  passengers. 
Carrying  the  drills  which  occasioned  the  injury  was  not 
witliin  the  line  of  his  employment.  It  necessarily  follows 
that  the  defendant  cannot  be  held  responsible  for  any  in- 
juries occasioned  by  the  negligent  handling  of  them,  unless 
it  was  done  by  the  direction  of  defendant's  officers  and  **** 
agents,  or  with  their  knowledge  and  consent  and  for  the  bene- 
fit of  defendant  corporation.  To  establish  this  knowledge  on 
the  part  of  defendant's  officers  it  was  shown  that  the  con- 
ductor in  charge  of  the  train  knew  that  it  was  the  custom  of 
the  baggage-man  to  carry  the  drills  to  and  from  Withers 
Mill  to  Bear  creek,  and  to  dump  them  oflf  at  the  latter 
place,  on  their  return,  while  the  train  was  in  motion.  Beeler, 
the  general  agent,  E,  F.  Bradford,  superintendent,  and  the 
former  superintendent,  Woodward,  had  been  in  the  baggage- 
car  on  several  occasions  when  the  drills  were  being  carried 
by  the  baggage-man.  But  the  evidence  also  showed  that  the 
conductor  had  no  control  over  the  baggage-man,  who  was  also 
express  messenger,  and  that  it  was  not  unusual  to  carry  such 
things  as  express  matter;  the  other  parties — Crance,  Beeler, 
and  Bradford — stated  that  they  did  not  know  that  the  drills 
were  being  carried  by  the  baggage-man  for  outside  parties, 
even  if  they  saw  them. 

The  plaintiff  testified  as  follows:  "I  don't  know  that  Mr. 
Beeler  knew  any  thing  about  the  arrangement  by  which  the 
bars  were  carried I  never  paid  any  thing  to  the  com- 
pany for  carrying  the  drills;  I  never  knew  the  lime  company 

to  pay  any  thing  to  the  defendant  for  carrying  them 

The  railroad  never  received  a  dollar  or  a  cent,  to  my  knowl- 
edge, for  the  carriage  of  the  drills  or  the  letters  that  I  spoke 
of." 

"  Q.  No  officer"of  the  company  knew  any  thing  about  those 
drills   being    carried   there,   to    your   absolute   knowledge? 

A.  No,  sir I  knew  the  lime  company  was  the  only 

one  interested.  I  did  not  speak  to  Mr.  Woodward  about  the 
drills,  nor  let  him  know  that  the  blacksmith  was  sharpening 
the  drills  for  us,  or  that  the  drills  were  being  carried  on  the 
train."  The  evidence  did  not  show  that  the  officers  of  the 
defendant  ***  knew  that  the  baggage-man  was  in  the  habit 
of  carrying  the  drills  for  the  lime  company,  that  they  con- 
sented to  it,  or  that  it  came  within  the  line  of  his  duty  to  do 
bo;  but  it  did  show  to  the  contrary. 
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If  it  had  been  shown  that  the  baggage-man  had  been  in 
the  habit  of  carrying  the  drills  and  putting  them  off  at  Bear 
Creek  station  by  and  with  the  knowledge  and  consent  of  de- 
fendant's officers  and  its  agent,  authority  to  do  so  might  be 
inferred  therefrom:  Edwards  v.  Thomas,  66  Mo.  468.  But  he 
was,  also,  at  the  same  time  agent  lor  an  express  company^ 
and  his  conduct  in  handling  the  drills  was  as  consistent  with 
the  one  service  as  the  other.  Moreover,  he  testified  that  he 
was  not  acting  as  baggage-man  in  handling  the  drills;  that 
be  did  so  gratuitously,  merely  as  an  accommodation  to  the 
plaintiff,  and  the  evidence  of  the  plaintiff  himself  tended 
strongly  to  show  that  such  was  the  case.  The  mere  fact  that 
the  baggage-man  handled  the  drills  was  no  evidence  of 
itself  that  he  was  doing  so  in  the  capacity  of  baggage-man, 
and  was  no  notice  to  defendant.  In  order  to  make  defendant 
liable  for  the  act  of  the  baggage-man  for  acts  of  negligence 
committed  not  in  the  line  of  his  employment,  it  must  be 
shown  that  he  either  had  express  authority  to  transact  the 
business  connected  with  the  injury,  or  that  defendant,  by  its 
officers,  knew  that  he,  as  its  agent,  was  so  engaged  for  such 
a  length  of  time  as  would  justify  the  presumption  that  he 
was  authorized  to  so  act.  It  was  not  enough  that  the  con- 
ductor, Hance,  had  knowledge  that  the  baggage-man  was  in 
the  habit  of  carrying  the  drills  from  Withers  Mill  and  put- 
ting them  off  at  Bear  Creek  station  for  the  lime  company^ 
for,  as  has  been  said,  the  conductor  had  no  control  whatever 
over  him,  and  notice  to  him  was  not  notice  to  the  defendant 
company. 

But  it  is  contended  by  plaintiff  that  Jacob  Stover,  *••  the 
defendant's  ticket  agent  at  Withers  Mill,  shipped  the  drills 
on  the  passenger  train  of  defendant  of  his  own  accord,  with- 
out solicitation  of  plaintiff,  and  with  the  acquiescence,  if  not 
permission,  of  defendant,  and  that  in  so  doing  he  was  in  th» 
line  of  his  employment  as  station  agent,  his  act  was  that  of 
the  defendant,  and  that  it  is  estopped  to  deny  that  its  agent 
acted  without  its  knowledge  and  authority.  That  this  posi- 
tion is  correct  with  respect  of  the  acts  of  a  station  agent 
clothed  with  the  power  to  receive  and  forward  freight,  and 
who  acts  within  the  scope  of  his  authority,  seems  to  be  well 
settled  law:  Harrison  v.  Missouri  Pac.  Ry,  Co.,  74  Mo.  370; 
41  Am.  Rep.  318,  and  authorities  cited.  But  there  was  not 
one  scintilla  of  evidence  which  showed,  or  tended  to  show, 
that  the  drills  were  sent  as  freight,  or  that  Stover  had  any 
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authority  to  send  them  as  such,  or  in  any  other  way,  on  do- 
feudant's  passenger  trains. 

Stover's  acts  in  sending  the  drills  by  the  baggage-man,  as 
well  also  as  of  the  latter  in  handling  them,  were  unauthor- 
ized by  defendant,  who  should  not  be  held  responsible  for  the 
injury  under  the  circumstances  disclosed  by  the  evidence. 
The  arrangement  seems  to  have  been  one  between  plaintiff 
for  the  lime  company  and  James,  the  train  baggage-man, 
with  reference  to  something  not  in  the  line  of  his  employment, 
and  of  which  his  employer  had  no  knowledge,  and  gave  no 
consent. 

Under  the  views  herein  expressed  it  becomes  unnecessary 
to  pass  upon  the  question  as  to  what  duty  defendant  owed 
plaintiflF  at  the  time  of  the  injury  when  on  its  right  of  way  for 
the  purpose  of  mailing  letters  upon  its  train. 

The  demurrer  to  the  evidence  should  have  been  sustained. 
The  judgment  is  reversed. 

All  of  this  division  concur. 

Master  and  Sebvant— Master's  Liabilitt  to  Thibd  Persons. — ^Devia- 
tion BY  Servant:  See  Ritchie  y.  Waller,  63  Conn.  155;  38  Am.  St  Rep. 
361,  and  note. 

Master  and  Servant. — The  Question  or  Scope  or  Emplotuent  is,  ia 
most  cases,  one  of  fact:  Ritchie  v.  Waller,  63  Conn.  155;  38  Am.  St  Rep. 
361. 
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Enewold  v.  Olsen. 
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Partus — Names — Plkadimo. — A  person's  legal  name  ia  made  np  of  hia 
given  name  and  his  surname,  and  to  be  ignorant  of  either  is  to  be  igno< 
rant  of  such  person's  name  within  the  meaning  of  a  statute  anthorizing 
suit  against  a  party  by  another  than  his  true  name,  if  the  plaintiff  is 
ignorant  of  the  defendant's  correct  name. 

Process— Namb3— Jurisdiction. — A  defendant  must  be  sned  by  his  true 
name  if  it  is  known  or  can  be  ascertained  by  the  plaintiff.  Hence^ 
except  in  those  speciid  cases  in  which  the  statute  allows  the  full  Chris- 
tian name  to  be  dispensed  with,  a  court  obtains  no  jurisdiction  over  the 
person  of  a  defendant  served  with  summons  by  leaving  a  copy  thereof 
at  his  usual  place  of  residence,  in  compliance  with  the  statute,  aules» 
such  defendant  is  designated  by  his  true  name. 

Judgment— Frocbss — Jokisdiction. — A  personal  judgment,  after  default, 
based  npon  the  service  of  a  summons,  in  which  the  law  required  the  de* 
fendant  to  be  designated  by  bis  true  name,  but  which  did  not  state  hir 
full  name,  and  which  was  served  by  leaving  a  copy  thereof  at  the 
defendant's  usual  place  of  residence,  ia  a  nullity,  and  cannot,  if  it  has 
become  dormant,  be  reyived,  aa  the  court  acquired  no  jurisdiction  over 
the  defendant. 

JODOMENT — Mutaks  IN  Namb. — A  judgment  against  "F.  Olsen,  fall  name 
unknown,"  ia  void  as  a  judgment  against  "Ferdinand  Olsen,"  if  the 
aunimons  in  the  case  waa  not  personally  served  on  him. 

Dormant  Judoment,  Revival  or — Detensb.— In  proceedinga  to  revive  a. 
dormant  judgment  the  defenae  may  be  interposed  that  the  judgment 
ia  void,  becanae  the  court  pronouncing  it  had  no  jurisdiction  over  the 
person  of  the  defendant,  if  auch  lack  of  jnriadiotion  affiroutiveij 
appeara  from  the  record  of  such  judgment. 

Jamet  A.  Powers  and  Swilzler  dc  Mclntothf  for  the  appellaQk 
C.  P,  HcUligant  for  the  appellee. 
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•*  Ragan,  C.  On  the  twenty-third  day  of  December,  1886, 
Lawrence  C.  Enewold  brought  suit  on  an  account  in  the 
county  court  of  Douglas  county  against  one  Olsen.  In  the 
petition  filed  Olsen  was  described  as  **  F.  Olsen,  full  name 
unknown."  The  sheriff's  return  of  the  summons  in  the  case 
was  as  follows:  "On  December  23,  1886,  I  received  this 
writ,  and  on  December  23,  1886,  I  served  by  leaving  a  certi- 
fied copy  of  this  writ  and  indorsements  thereon  at  the  usual 
place  of  residence  of  the  within-named  P.  Olsen,  the  de- 
fendant, in  Douglas  county,  Nebraska."  The  further  pro- 
ceedings of  the  county  court  in  the  case  were  as  follows: 
*'  January  4,  1887,  on  the  call  of  the  docket  this  day,  it 
appearing  to  the  court  that  the  defendant,  F.  Olsen,  baa 
been  served  with  a  summons,  and  has  failed  to  appear, 
plead,  answer,  or  demur  thereto,  and  is  in  default:  Now 
therefore,  on  motion  of  plaintiff's  attorney,  it  is  ordered  that 
default  of  the  defendant  be,  and  the  same  is,  hereby  entered 
against  him.  The  same  day  the  case  came  on  for  trial  to 
the  court,  L.  C.  Enewold,  the  plaintiff,  was  duly  sworn  and 
examined  in  his  own  behalf.  After  hearing  the  evidence  the 
court  finds  that  said  defendant,  F.  Olsen,  real  full  name  un- 
known, is  indebted  to  the  plaintiff  in  the  sum  of  four  hundred 
and  thirty-three  dollars  and  eighty-nine  cents.  It  is  there- 
fore considered,  adjudged,"  etc.  February  11,  1892,  Law- 
rence C.  Enewold  filed  in  said  county  court  a  petition  against 
Ferdinand  Olsen,  praying  for  a  revivor  of  said  judgment. 
On  said  day  the  county  court  made  an  order  that  said  judg- 
ment be  revived,  unless  Ferdinand  Olsen  should  show  cause 
why  it  should  not  be.  On  February  18,  1892,  a  copy  of  this 
order  was  duly  served  on  Ferdinand  Olsen,  and  he  appeared 
in  the  county  court  and  objected  to  a  revival  of  said  judg- 
ment on  the  ground  that  the  same  was  void,  as  he,  Olsen, 
was  named  in  the  summons  "F.  Olsen,  full  name  unknown"; 
that  the  court  could  only  acquire  jurisdiction  over  him  by  the 
personal  ®*  service  of  summons,  and  that  the  leaving  a  copy 
of  the  summons  at  his  usual  place  of  residence  was  not  such 
service  upon  him  as  invested  the  court  with  jurisdiction  over 
his  person.  The  county  court  sustained  the  objection  and 
dismissed  the  application  to  revive  the  judgment.  Enewold 
took  this  order  to  the  district  court,  where  the  ruling  of  the 
county  court  was  afl&rmed,  and  Enewold  brings  the  judg- 
ment of  the  district  court  here  for  review. 


Jan    1894.]  Enewold  v.  Olsen.  659 

Section  69  of  the  Code  of  Civil  Procedure  provides:  "  The 
service  [of  summons]  shall  be  by  delivering  a  copy  of  the 
summons  to  the  defendant  personally,  or  by  leaving  one  at 
his  usual  place  of  residence  at  any  time  before  the  return 
day."  Section  148  of  the  Code  of  Civil  Procedure  provides: 
*'  When  the  plaintiff  shall  be  ignorant  of  the  name  of  the  de- 
fendant such  defendant  may  be  designated  in  any  pleading 
or  proceeding  by  any  name  and  description,  and,  when  his 
true  name  is  discovered,  the  pleading  or  proceeding  may  be 
amended  accordingly.  The  plaintiff  in  such  case  must 
state,  in  the  verification  of  his  petition,  that  he  could  not  dis- 
cover the  true  name,  and  the  summons  must  contain  the 
words  'real  name  unknown,'  and  a  copy  thereof  must  be 
served  personally  upon  the  defendant."  The  law  requires  that 
a  defendant  shall  be  sued  by  his  correct  name,  if  known  to 
the  plaintifi"  suing  him;  and  section  69  defines  what  shall  be 
Bufiicient  notice  to  him  when  thus  sued.  But  cases  may,  and 
do,  arise  where  the  correct  name  of  a  party  about  to  be  sued 
is  unknown  to  the  plaintiff  desiring  to  bring  the  action.  To 
meet  such  cases  section  148  was  enacted,  by  which  the  party 
sued  may  be  designated  by  any  name  and  description;  but 
to  authorize  the  suing  of  a  party  by  a  name  and  descrip- 
tion, i.  e.,  by  any  other  than  his  correct  name,  the  statute  not 
only  requires  that  the  plaintiff  should  be  ignorant  of  the  cor- 
rect name  of  the  party,  against  whom  he  desires  the  law's 
process  under  a  pseudonym,  but  to  make  oath  that  he  has 
not  been  able  to  discover  the  party's  true  name.  These  pre- 
requisites •'  complied  with,  the  plaintifi'may  proceed  against 
the  party  by  whatever  name  and  description  he  chooses, 
but  the  summons  in  such  a  case  must  contain  the  words 
"  real  name  unknown,"  and  be  personally  served  on  the  de- 
fendant sued,  except  in  cases  brought  under  section  23  of  tlie 
Code  of  Civil  Procedure.  The  law  presumes  that  a  party 
will  see  a  summons  left  at  his  usual  place  of  residence,  and,  if 
in  such  summons  he  is  notified  by  his  true  name  that  he  has 
been  sued,  he  must  appear  and  make  a  defense  if  he  has  one; 
and  if  he  fails  to  appear  in  obedience  to  the  writ's  command 
he  thereby  confesses  his  liability  and  want  of  defense  to  the 
action,  and  is  concluded  by  the  judgment;  but  the  law  does 
not  require  Ferdinand  Olsen,  should  he  find  on  his  doorstep 
a  summons  directed  to  "F.  Olsen,"  to  know  that  such  sum- 
mons was  meant  for  him.  In  such  a  case,  to  require  Ferdi- 
nand Olsen  to  appear  in  obedience  to  the  command  of  such 
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Buramons,  or  be  concluded  by  the  judgment,  the  sumnQon& 
must  be  delivered  to  him  personally.  Ferdinand  Olsen  may 
Buspect  such  summons  was  intended  for  him,  may  evea 
know  it;  yet,  until  a  copy  of  it  is  personally  served  on  liim,  he 
is  not  notified  of  a  suit  against  him. 

The  inquiries  here  are:  What,  within  the  meaning  of 
said  section  148,  constitutes  a  person's  true  name;  and  it 
Enewold  was  ignorant  that  Olsen's  given  name  was  "  Ferdi- 
nand," was  Enewold  then  ignorant  of  Olsen's  true  name,, 
within  the  meaning  of  said  section  148?  In  Schojield  v.  Jen- 
nings,  68  Ind.  233,  it  is  said:  "  By  the  common  law,  since 
the  time  of  William  the  Norman,  a  full  name  consists  of  one 
Christian  or  given  name,  and  one  surname,  or  patronymic. 
The  two,  using  the  Christian  name  first  and  the  surname 
last,  constitute  the  legal  name  of  the  person."  It  foUowL, 
then,  that  a  person's  legal  name  is  made  up  of  his  first  or 
given  name,  and  his  surname,  or  patronymic,  and  for  one  to 
be  ignorant  of  either  is  to  be  ignorant  of  such  person's  name 
within  the  meaning  of  said  section  148;  ®*  and  that  in  order 
to  invest  the  county  court  with  jurisdiction  over  Ferdinand 
Olsen  in  the  suit  brought  by  Enewold  against  him  under  the 
name  of  "  F.  Olsen,  full  name  unknown,"  the  summons  ia 
which  Ferdinand  Olsen  was  so  designated  must  have  been 
personally  served  on  him.  This  not  having  been  done,  the 
judgment  rendered  by  the  county  court,  and  which  it  i& 
here  sought  to  revive,  was  void.  That  such  summons  was 
left  at  Ferdinand  Olsen's  usual  place  of  residence,  and  that 
he  was  aware  of  it,  count  for  nothing.  It  might  as  well 
have  been  retained  by  the  sherifif,  and  Olsen  notified  by  mail 
of  its  existence.  A  personal  judgment  rendered  against  a 
defendant  without  notice  to  him,  or  an  appearance  by  him, 
is  without  jurisdiction,  and  is  utterly  and  entirely  void: 
Black  on  Judgments,  sec.  220.  A  statute  which  allows  one 
party  to  take  a  personal  judgment  against  another  on  proof 
that  notice  of  suit  was  left  at  the  defendant's  usual  place  of 
residence  ought  not  to  be  extended  to  cases  where  the  party 
is  sued  by  any  other  than  his  true  name. 

In  this  proceeding,  one  to  revive  a  dormant  judgment, 
Olsen  is  called  on  to  show  cause  why  the  judgment  should 
not  be  revived,  and  he  alleges  as  a  reason  why  this  should 
not  be  done  that  such  judgment  is  void,  and  that  this  ap- 
pears from  the  record  itself.  Can  Olsen  be  heard  to  maW 
this  objection  in  this  proceeding?    We  think  he  can.     In- 
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Wright  v.  Sweet,  10  Neb.  190,  it  is  said:  "Upon  proceedings 
to  revive  a  judgment  which  has  become  dormant,  ....  no 
objectiona  will  be  heard  which  seek  to  go  behind  the  original 
judgment."  But  this  case  does  not  decide,  nor  was  it  intended 
to  decide,  that  a  person  against  whom  it  was  sought  to  revive 
a  judgment  might  not  make  the  objection  that  such  judg- 
ment was  void;  that  is  to  say,  that  there  was  no  such  judg- 
ment, and  that  such  fact  appeared  on  the  face  of  the  record. 
Suppose  that  Olsen  had  disregarded  the  notice  served  on 
him  to  show  cause  why  this  judgment  should  not  be  revived. 
The  conditional  •*  order  of  revivor,  then,  would  have  be- 
come absolute;  and  there  are  authorities  which  hold  that 
iuch  order  of  revivor  would  estop  Olsen  from  claiming  that 
the  original  judgment  was  void,  the  proceeding  to  revive 
being  in  the  nature  of  a  suit  on  the  judgment,  and  the  order 
of  revivor  itself  a  judgment  that  the  judgment  revived  was 
valid  and  in  full  force:  Comparet  v.  Hanna,  34  Ind.  74;  Kelly 
V.  Donlin,  70  111.  378;  Van  Fleet  on  Collateral  Attack,  sec.  236, 
and  cases  there  cited.  This  point  is  not  necessary,  however,  to 
the  decision  of  the  case  under  consideration.  It  is  not  raised 
by  counsel  in  their  briefs,  and  we  do  not  determine  it.  Nor 
must  we  be  understood  as  deciding  that  a  judgment  is  void 
because  the  defendant  is  sued  or  summoned,  or  described  in 
the  judgment  rendered  against  him,  by  a  fictitious  name, 
or  because  he  is  designated  by  an  initial  letter  of  his  given 
name.  What  we  do  decide  is  that  the  judgment  rendered  by 
the  county  court  in  the  case  of  Enewold  v.  F.  Olsen,  "  full  name 
unknown,"  was  void  as  a  judgment  against  Ferdinand  Olsen, 
because  the  summons  in  the  case  was  not  personally  served 
on  him.  There  is  no  error  in  the  record,  and  the  judgment 
is  affirmed. 

Irvine,  C,  having  presided  at  the  trial  below,  took  no  part 
in  the  decision  here.  

Th>  Law  Reooonizis  but  Onb  Cubistian  Namk:  CTioen  r.  State,  52 
Ind.  347;  21  Am.  Rep.  179,  and  note.  The  omiuion  of  the  initial  letter  of 
defendant's  middle  name  in  an  action  agaitiat  him  ia  of  no  consequence: 
Allison  r.  Thomcu,  72  Cal.  562;  1  Am.  St.  Rep.  89.  The  middle  name  is, 
in  fact,  surplusage:  Choen  v.  State,  52  Ind.  ^^7;  21  Am.  Rep.  179;  it  ia  not 
•  part  of  either  the  Christian  or  surname,  and  may  be  omitted:  Ilat-t  r. 
Lindtry,  17  N.  H.  235;  43  Am.  Dec.  597. 

ErvKCT  or  Suimo  DKrcNDAXT  bt  Wbono  Nams  is  matter  of  abatement 
only,  and  will  not  a^oid  a  judgment  against  him  if  he  has  been  actually 
•trved:  Walth  r.  Kh-kpntriek,  .30  Cal.  202;  89  Am.  Deo.  85,  and  not«;  Ala- 
AM.  vn.  Kar..  You  XUi.  -M 
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bamaele.  Ry.  Co.  v.  Bolding,  69  Miss.  255;  30  Am.  St.  Rep.  541,  and  note; 
Foxhier  v.  Narver^  24  Or.  441;  41  Am.  St.  Rep.  874.  But  in  Cra/ta  v.  Sikea, 
4  Gray,  194,  64  Am.  Dec.  62,  it  is  beld  that  a  mistake  in  the  sarnaine  of  a 
party,  or  any  other  part  of  his  name,  is  fatal  to  the  validity  of  legal  procesa 
if  no  power  of  amendment  exists.  An  objection  that  the  Cliri^tian  name 
of  one  of  the  plaintiffs  is  incorrectly  stated  in  the  copy  of  a  citation  served 
on  the  defendant  is  properly  overruled,  if  it  is  correctly  stated  in  the  copy 
of  the  petition:  Kirk  v.  Murphy,  16  Tex.  654;  67  Am.  Dec.  640. 

Sebviok  of  Prooess  upok  Asher  B.  Bates  will  not  support  a  judgment 
against  Ashley  B.  Bates:  Bates  v.  SUxU  Bank,  7  Ark.  394;  46  Am.  Dec.  293. 


Crane   Company  v.  Specht. 

[39  Nebraska,  123.] 

OtTARANTT — CONSTRUCTION  OF  CONTRACT. — A  Contract  of  guaranty  will  be 
strictly  construed,  and,  if  made  with  one  person  or  corporation,  it  cannot 
be  extended  to  another.  Hence,  if  a  contract  of  guaranty,  for  goods  to 
be  sold  to  a  third  party,  is  made  with  a  corporation  which  afterwards 
changes  its  name  and  supplies  goods  after  such  change,  there  can  be  no 
recovery  against  the  guarantor  for  the  goods  so  supplied. 

Guaranty— Extrinsic  Evidence. — If  a  contract  of  guaranty  is  plain,  clear, 
and  definite  extrinsic  evidence  is  not  admissible  to  vary  its  terms  or 
meaning. 

Cavanaghf  Thomas  &  McGilton,  for  the  appellant. 
Wharton  &  Baird,  for  the  appellee. 

*"  Harrison,  J.  In  this  case,  an  action  in  the  district 
court  of  Douglas  county,  Nebraska,  the  plaintiff,  the  Crane 
Company,  plaintiff  in  the  court  below  and  in  this  court,  sought 
to  recover  of  defendant,  Christian  Specht,  a  certain  sum  which 
it  claimed  due  from  defendant  as  guarantor  of  the  account 
of  one  A.  C.  Lichtenberger  to  the  Crane  Bros.  Manufacturing 
Company.     The  petition  of  plaintiff  is  as  follows: 

"The  plaintiff  in  the  above-entitled  cause,  complaining  of 
defendant  therein,  for  a  cause  of  action  states  that  said  plain- 
tiff is  a  corporation  duly  organized  under  the  laws  of  the  state 
of  Illinois;  that  on  and  prior  to  August  23,  1889,  Crane  Bros. 
Manufacturing  Company  was  a  corporation  organized  and 
doing  business  underthe  laws  of  the  state  of  Illinois,  and  was 
engaged  in  the  sale  of  plumbing  and  other  materials  in  the 
city  of  Omaha,  Nebraska.  That  prior  to  said  August  23, 
1889,  said  Crane  Bros.  Manufacturing  Company  had  sold  and 
furnished  to  one  A.  C.  Lichtenberger  goods  and  materials; 
that  for  Bald  goods  said  Lichtenberger  was  indebted  to  said 
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Crane  Bros.  Manufacturing  Company,  and  at  said  date  said 
Crane  Bros.  Manufacturing  Company  refused  to  furnish 
aaid  Lichtenberger  additional  goods  or  material,  unless  the 
payment  of  the  bill  already  incurred  by  him,  and  the  payment 
of  goods  *'•  thereafter  delivered,  should  be  guaranteed  by 
some  responsible  party;  that  in  consideration  of  Crane  Bros. 
Manufacturing  Company's  selling  additional  goods  to  said 
Lichtenberger,  said  defendant,  Christian  Specht,  executed  his 
written  guaranty,  whereby  he  agreed  to  pay  the  indebtedness 
already  incurred  by  said  Lichtenberger  with  said  Crane  Bros. 
Manufacturing  Company,  and  the  payment  of  all  materials 
which  said  Lichtenberger  should  thereafter  purchase  of  them; 
that  thereafter  said  Crane  Bros.  Manufacturing  Company, 
relying  upon  said  guaranty,  continued  to  sell  and  deliver 
to  said  Lichtenberger  goods  and  materials — a  copy  of  said 
guaranty  is  hereto  attached,  marked  Exhibit  *A,'  and  made 
a  part  of  this  petition;  that  afterwards  the  said  plaintifif 
became  incorporated  and  succeeded  to  the  business  and  inter- 
■ests  of  said  Crane  Bros.  Manufacturing  Company,  and  con- 
tinued to  carry  on  said  business  and  to  supply  the  customers 
of  said  Crane  Bros.  Manufacturing  Company;  that,  relying 
upon  said  guaranty  made  by  said  Christian  Specht  to  said 
Crane  Bros.  Manufacturing  Company,  said  plaintiff  sold  and 
furnished  said  Lichtenberger  goods  and  materials;  that  said 
sales  made  by  plaintiff  to  said  Lichtenberger  were  made  with 
the  knowledge  and  consent  of  said  defendant  and  at  his 
request,  and  with  the  knowledge  and  intention  of  said  plain- 
tiff and  said  defendant  that  said  defendant  should  be  liable 
to  the  said  plaintiff  for  goods  sold  to  said  Lichtenberger  under 
said  guaranty  to  said  Crane  Bros.  Manufacturing  Company, 
and  that  said  goods  were  furnished  by  said  plaintiff  relying 
upon  said  guaranty  and  at  the  request  of  said  defendant  that 
said  goods  should  be  so  furnished;  that  a  statement  of  said 
goods  furnished  by  said  Crane  Bros.  Manufacturing  Com- 
pany, and  said  plaintiff  to  said  Lichtenberger  in  pursuance 
of  said  guaranty  made  by  said  defendant,  is  hereto  attached, 
marked  Exhibit '  B,'  and  made  a  part  hereof;  that  on  account 
of  goods  so  furnished  there  remains  now  due  said  plaintiff  the 
sum  of  eight  **'  hundred  and  eighty-one  dollars  and  ninety- 
nine  cents  ($88L99),  which  amount  said  Lichtenberger  has 
failed  and  neglected  to  pay.  Wherefore,  the  plaintiff  de- 
mands judgment  against  said  defendant  in  the  sum  of  one 
thousand  dollars  ($1,000),  and  the  costs  of  suit." 
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The  defendant  answers  the  petition  as  follows: 

"  1.  That  he  is  not  advised  as  to  whether  or  not  the  plain- 
tiflF  is  a  legal  corporation,  and  cannot  admit,  and  therefore 
denies,  the  same. 

"2.  The  defendant,  further  answering,  admits  that  the 
Crane  Bros.  Manufacturing  Company  sold  and  furnished  to 
the  said  A.  C.  Lichtenberger  on  or  about  August  23,  1889^ 
some  goods  and  merchandise;  and  further  admits  that  on 
the  twenty-third  day  of  August,  1889,  he  executed  the  guar- 
anty mentioned  in  the  petition,  of  which  Exhibit  'A'  is  a 
copy. 

"  3.  This  defendant,  further  answering,  says  that  he  is  not 
advised  as  to  whether  or  not  the  plaintiff  succeeded  to  the 
business  interests  of  Crane  Bros.  Manufacturing  Company, 
and  continued  to  carry  on  said  business  and  to  supply  the 
customers  of  said  Crane  Bros.  Manufacturing  Company,  aiid. 
cannot  admit,  and  therefore  denies,  the  same. 

"4.  The  defendant,  further  answering,  denies  that  the 
plaintiff  sold  and  furnished  said  Lichtenberger  goods  and 
materials  as  alleged  in  said  petition,  and  denies  that  said 
alleged  sales  were  made  to  said  Lichtenberger  with  the 
knowledge  and  consent  of  the  plaintiff  and  at  his  request,, 
and  denies  that  the  defendant  requested  the  plaintiff  to  sell 
any  goods  whatever  to  said  Lichtenberger,  or  ever  in  any 
manner  whatever  agreed  to  become  liable  for  the  same,  and 
denies  that  there  is  due  the  plaintiff  the  sum  of  eight  hun- 
dred and  eighty-one  dollars  from  said  Lichtenberger,  or  any 
part  thereof. 

"And  the  said  defendant,  further  answering,  denies  that 
he  is  indebted  to  the  plaintiff  in  any  sum  whatever. 

"Wherefore  the  defendant,  having  fully  answered  said  *** 
petition,  prays  to  be  hence  dismissed  with  his  reasonable 
costs." 

Exhibit  "A,"  the  contract  of  guaranty,  attached  to  the  peti- 
tion and  the  foundation  of  this  action,  is  as  follows: 
Exhibit  "A." 
"  Omaha,  Neb.,  August  23,  1889. 
"  Messrs.  Crane  Bros.  Manufacturing  Company ^  City, 

"  Gentlemen:  I  will  guaranty  the  payment  of  your  account 
against  A.  C.  Lichtenberger,  and  for  all  materials  he  may  pur- 
chase from  this  date.  The  above  is  to  hold  good  until  writ- 
ten notice  is  given  you  by  me.  Yours  truly, 

"C.  Specht." 
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A  jury  was  waived  and  trial  had  to  the  court.  There  waa 
a  finding  and  judgment  in  favor  of  defendant.  Plaintiff  filed 
a  motion  for  new  trial,  which  was  argued  and  overruled,  and 
the  case  was  brought  here  by  the  plaintiff  for  review. 

The  evidence  in  the  case  discloses  that  on  the  twenty-third 
■day  of  August,  1889,  the  defendant  executed  and  delivered 
unto  the  Crane  Bros.  Manufacturing  Company  the  guaranty 
in  question  (Exhibit  "A");  that  on  or  about  January  20, 1890, 
the  corporation,  at  an  annual  meeting  of  its  stockholders  then 
held,  changed  its  name  from  Crane  Bros.  Manufacturing  Com- 
pany to  Crane  Company,  no  change  or  alteration  whatever 
being  at  this  time  made  in  the  officers,  management,  busi- 
ness, or  location  of  place  of  business,  and  after  such  change 
-continued  to  furnish  goods  and  materials  to  Lichtenberger, 
for  which  goods  and  materials  Lichtenberger  failed  to  pay;" 
that  defendant  Specht  was  requested  to  make  a  new  guaranty 
to  the  Crane  Company,  but  refused  to  do  so,  and  never  did 
execute  such  a  guaranty;  that  the  action  is  brought  upon 
the  account  running  through  the  whole  time  during  which 
Lichtenberger  purchased  goods  of  the  corporation,  both  under 
the  old  and  the  new  name,  for  a  balance  due  upon  the  account 
which  is  due  for  goods  ***  sold  to  Lichtenberger  after  the 
change  in  the  name  of  the  corporation. 

The  question  raised  by  the  bill  of  exceptions  and  stren- 
uously argued  by  counsel  is.  Can  the  Crane  Company  recover 
upon  the  contract  of  guaranty  given  by  defendant  to  Crane 
Bros.  Manufacturing  Company?  The  attorneys  for  plaintiff 
contended  that  the  Crane  Company  was  organized  on  the 
twentieth  day  of  January,  1890,  being  the  Crane  Bros.  Manu- 
facturing Company  under  the  new  name.  Crane  Company; 
that  it  was  composed  of  the  same  persons,  managed  by  the 
same  oflicers,  engaged  in  the  same  business  and  at  the  same 
location;  that  there  was  merely  a  change  in  the  name,  and 
no  other  or  further  cliange  in  the  composition  or  operations 
of  the  company,  and  hence  it  was  entitled  to  recover  on  tliis 
as  well  as  other  contracts  to  which  the  Crane  Bros.  Manufac- 
turing Company  was  a  party.  The  defendant's  attorneys 
claim  that  the  Crane  Company  cannot  recover,  by  virtue  of 
the  guaranty  given  by  defendant  to  the  Crane  Bros.  Manu- 
facturing Company,  any  sunj  due  it  for  goods  sold  or  furni.'slied 
Lichtenberger  after  the  change  of  its  name  to  "  Crane  Com- 
pany." The  contention  in  the  case  resolves  itself  to  the  ques- 
tion, Did  the  change  in  tlie  name  of  the  corporation  deprive 
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it  of  the  right  to  recover,  upon  the  contract  of  guaranty  giver* 
to  it  by  defendant  in  its  former  name,  the  price  of  goods  fur- 
nished after  the  change  in  style  to  the  party  whose  account 
was  guaranteed  to  it  under  the  old  name?  The  answer  to 
this  question  will  be  most  readily  obtained,  it  seems  to  me, 
by  an  examination  of  the  nature  of  the  contract  of  guaranty 
and  the  construction  to  be  given  to  it. 

In  1  Brandt  on  Suretyship  and  Guaranty,  second  edition,, 
section  93,  pages  134  and  135,  it  is  said,  in  discussing  such 
contracts:  **A  rule  never  to  be  lost  sight  of  in  determining  tho 
liability  of  a  surety  or  guarantor  is,  that  he  is  a  favorite  of  the 
law,  and  has  a  right  to  stand  upon  the  strict  terms  of  his  obli- 
gation when  such  terms  are  ascertained.  This  is  a  rule  *'* 
universally  recognized  by  the  courts,  and  is  applicable  to  every 
variety  of  circumstances."  Again  it  is  said:  "A  surety  or 
guarantor  usually  derives  no  benefit  from  his  contract.  His- 
object  generally  is  to  befriend  the  principal.  ....  The  guar- 
antor is  only  liable  because  he  has  agreed  to  become  so.     He 

is  bound  by  his  agreement  and  nothing  else It  has 

been  repeatedly  decided  that  he  is  under  no  moral  obligation 
to  pay  the  debt  of  his  principal.  Being,  then,  bound  by  his. 
agreement  alone,  and  deriving  no  benefit  from  the  transaction, 
it  is  eminently  just  and  proper  that  he  should  be  a  favorite 
of  the  law,  and  have  a  right  to  stand  upon  the  strict  terms  of 
his  obligation.  To  charge  him  beyond  its  terms  or  to  permit 
it  to  be  altered  without  his  consent  would  be,  not  to  enforce 
the  contract  made  by  him,  but  to  make  another  for  him." 

In  Miller  v.  Stewart,  9  Wheat.  680,  Story,  J.,  says:  *'  Noth- 
ing can  be  clearer,  both  upon  principle  and  authority,  than, 
the  doctrine  that  the  liability  of  a  surety  is  not  to  be  extended 
•  by  implication  beyond  the  terms  of  his  contract.  To  the  ex- 
tent and  in  the  manner  and  under  the  circumstances  pointed 
out  in  his  obligation  he  is  bound,  and  no  farther.  It  is  not 
sufi&cient  that  he  may  sustain  no  injury  by  a  change  in  the 
contract,  or  even  that  it  may  be  for  his  benefit.  He  has  a. 
right  to  stand  upon  the  very  terms  of  his  contract,  and,  if  he 
does  not  assent  to  any  variation  of  it,  and  a  variation  is  made, 
it  is  fatal." 

It  being  well  settled  that  the  foregoing  are  the  rules  of  law 
by  which  such  contracts  as  the  one  in  the  case  at  bar  are 
governed  and  construed,  I  will  pass  now  to  some  of  the  cases 
in  which  these  rules  have  been  particularly  applied  to  the 
facts  as  developed  in  the  cases,  selecting  such  as  are  similar 
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to  the  one  under  consideration  and  more  or  less  directly  in 
point. 

In  the  case  of  Allison  v.  Rutlege,  5  Yerg.  194,  the  defend- 
ant addressed  a  letter  to  "  Mr.  Allison,"  by  which  he  became 
surety  for  the  payment  of  the  purchase  price  of  *'*  some 
bacon  purchased  by  one  Cooper,  and  was  sued  on  the  instru- 
ment by  John  and  Joseph  Allison,  as  guarantor,  for  one  hun- 
dred dollars,  the  price  of  the  bacon.  Catron,  C.  J.,in  delivering 
the  opinion  of  the  court,  says:  "Can,  under  any  circumstances, 
a  recovery  be  had  in  this  action  by  force  of  the  guaranty? 
It  is  addressed  in  the  singular  to  Mr.  Allison.  Rutlege 
undertook  for  the  debt  of  Cooper,  is  bound  by  the  writing,  and 
this  only.  The  contract  cannot  be  varied  or  its  meaning 
explained  without  violating  the  statute  of  frauds.  He  did 
not  address  himself  to  two  Allisons,  but  to  one.  The  paper, 
from  its  face,  could  not  be  given  in  evidence  to  sustain  the 
joint  action,  and  it  could  not  be  proved  by  parol  that  two 
were  meant." 

In  the  case  of  Sviith  v.  Montgomery,  3  Tex.  199,  the  de- 
fendant Montgomery  wrote  and  forwarded  a  letter  of  credit 
as  follows: 

•'  Colorado,  Dec.  27,  1839. 
"  Col.  Smith  &  Pilgrimj 

"  Gentlemen:  Mr.  A.  W.  Tennard  wishes  to  get  some  dry 
goods  on  time.     If  you  will  furnisii,  I  will  see  you  paid  as 
far  as  to  the  amount  of  ($3,000)  three  thousand  dollars, 
"And  much  oblige  yours,  with  respect, 

"James  S.  Montgomery." 

This  letter  was  addressed  on  the  back  to  Sn)ith  alone.  It 
appears  that  Smith  and  Pilgrim  had  been  partners  in  busi- 
ness, but  a  very  short  time  prior  to  the  date  of  the  letter  had 
dissolved  the  partnership.  The  letter,  being  addressed  on 
the  back  to  Smith  alone,  was  delivered  to  him,  and  he  sup- 
plied the  goods  to  Tennard,  who  failed  to  pay  for  them,  and 
Smith  instituted  the  action  to  recover  from  Montgomery,  as 
guarantor,  the  price  of  the  goods  to  the  amount  of  the  guar- 
anty. Mr.  Justice  Wheeler,  in  delivering  the  opinion  of  tiie 
court,  says:  "  Upon  consideration  we  are  all  of  the  opinion 
that  we  must  look  to  the  address  upon  the  face  of  the  letter, 
and  not  to  the  direction  upon  the  back  of  it,  to  ascertain  the 
party  to  whom  its  *••  application  and  promise  were  intended, 
by  the  writer,  to  have  been  made;  that,  bearing  upon  its  face  a 
direction  and  address  full  and  complete,  and  free  from  am- 
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biguity,  we  must  take  that  as  the  certain  criterion  to  de- 
termine its  application  without  regard  to  the  discrepancy  in 
the  superscription.  If  the  letter  did  not  bear  upon  its  face 
the  proper  address,  resort  might  be  had  to  the  superscrip- 
tion, or  perliaps  to  other  extrinsic  evidence,  if  necessary,  to 
determine  its  direction  and  application:  Bell  v.  Bruen,  1 
How.  169.  But  when  the  contract  upon  its  face  is  complete 
and  perfect,  and  certain  to  every  intent,  as  well  in  respect  to 
the  parties  as  the  subject  matter,  we  do  not  think  it  adniis- 
sible  to  resort  to  any  thing  extrinsic  to  control  the  express 

terms  and  clear  import  of  the  face  of  the  instrument 

It  is  a  well-settled  rule,  applicable  to  this  class  of  cases,  that 
the  liability  of  a  guarantor  or  surety  cannot  be  extended  by 
implication  or  otherwise  beyond  the  actual  terms  of  his  en- 
gagement. It  does  not  matter  that  a  proposed  alteration 
would  even  be  for  his  benefit,  for  he  has  a  right  to  stand 
upon  the  very  terms  of  his  agreement.  The  case  must  be 
brought  strictly  within  the  terms  of  the  guaranty,  when  rea- 
sonably interpreted,  or  the  guarantor  will  not  be  liable." 

In  the  case  of  Evansville  Nat.  Bank  v.  Kaufman,  93  N.  Y. 
273,  45  Am.  Rep.  204,  it  is  said:  "  It  is  always  competent  for 
a  guarantor  to  limit  his  liability,  either  as  to  time,  amount, 
or  parties,  by  the  terms  of  his  contract,  and,  if  any  such  limi- 
tation be  disregarded  by  the  party  who  claims  under  it,  the 
guarantor  is  not  bound.  It  follows  that  no  one  can  accept 
its  propositions  or  acquire  any  advantage  therefrom,  unless 
he  is  expressly  referred,  to  or  necessarily  embraced  in  the 
description  of  the  persons  to  whom  the  offer  of  guaranty  is 
addressed." 

"  Guarantor  liable  only  to  person  to  whom  he  makes  the 
guaranty":  Second  Nat.  Bank  v.  Diefendorf,  90  111.  396. 

A  guarantor's  engagement  does  not  make  him  answerable 
*"  for  goods  furnished  by  any  other  person  than  the  one 
with  whom  the  contract  of  guaranty  is  made.  He  is  not 
answerable  beyond  the  scope  of  his  engagement:  Walsh  v. 
Bailie,  10  Johns.  180;  Penoyer  v.  Watson,  16  Johns.  100. 

"  Where  a  letter  of  credit  is  addressed  to  a  particular  firm 
no  one  else  can  rely  on  it  as  a  guaranty":  Taylor  v.  Wet- 
more,  10  Ohio,  491. 

In  Barm  v.  Barrow,  61  N.  Y.  39,  19  Am.  Rep.  247,  it  being 
a  case  in  which,  under  a  written  contract  of  guaranty  made 
with  a  particular  person,  a  partnership  of  which  that  person 
was  a  member  sought  to  recover  the  value  of  goods  furnished 
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the  person  for  whose  debt  or  default  the  guarantor  stood 
charged  to  answer,  it  is  said:  "On  the  face  of  this  contract 
it  is  plain  that  no  one  could  act  upon  it,  except  the  persons 
named  in  it."  And  Burge  on  Suretyship,  chapter  3,  is  cited 
as  follows:  "The  contract  of  suretyship  is  to  be  construed 
strictly;  that  is,  the  obligation  is  not  to  be  extended  to  any 
other  subject,  to  any  other  person,  or  to  any  other  period  of 
time  than  is  expressed,  or  necessarily  included,  in  it."  And 
further  it  is  stated:  "In  the  Roman  law  the  rule  now  under 
consideration  assumes  the  form  of  a  maxim:  'An  agreement 
of  guaranty  made  with  one  person  cannot  be  extended  to 
another  person.'" 

To  the  same  effect  as  the  above  cases  is  that  of  Taylor  v. 
McClung,  2  Houst.  24,  cited  by  attorneys  for  defendant  in 
error  in  their  brief,  and  which  is  a  case  very  much  in  point. 
Our  own  court  has  recognized  the  same  principle  in  the  case 
of  Lee  V.  Hastings,  13  Neb.  508. 

The  case  most  directly  in  point  is  that  of  Grant  v.  Naylor^ 
4  Cranch,  224.  In  this  case  John  and  Jeremiah  Naylor 
brought  an  action  against  Daniel  Grant  on  a  letter  or  con- 
tract of  guaranty  which  was  addressed  to  John  and  Joseph 
Naylor.  Chief  Justice  Marshall,  in  the  opinion  in  the  case, 
Bays:  "That  the  letter  was  really  designed  for  *'*  Jolin  and 
Jeremiah  Naylor  cannot  be  doubted,  but  the  principles  which 
require  that  the  promise  to  pay  the  debt  of  another  shall  be 
in  writing,  and  which  will  not  permit  a  written  contract  to 
be  explained  by  parol  testimony,  originate  in  a  general  and 
a  wise  policy,  which  this  court  cannot  relax  so  far  as  to  ex- 
cept from  its  operation  cases  within  the  principles.  Already 
have  so  many  cases  been  taken  out  of  the  statute  of  frauds 
which  seem  to  be  within  its  letter,  that  it  may  well  be  doubted 
whether  the  exceptions  do  not  let  in  many  of  the  mischiefs 
against  which  the  rule  was  intended  to  guard On  ex- 
amining the  cases  which  have  been  cited  at  the  bar  it  does 
not  appear  to  the  court  that  they  authorize  the  explanation 
of  tlie  contract  which  is  attempted  in  this  case.  This  is  not 
a  case  of  ambiguit}'.  It  is  not  an  ambiguity  patent,  for  tlie 
face  of  the  letter  can  excite  no  doubt.  It  is  not  a  latent 
ambiguity,  for  there  are  not  two  firms  of  the  name  of  John 
and  Joseph  Naylor  &  Co.,  to  either  of  which  this  letter  miglit 

have  been  delivered In  such  a  case  the  letter  itself  is 

not  a  written  contract  between  Daniel  Grant,  the  wi'ter,  and 
John  and  Jeremiah  Naylor,  the  persons  to  whom  it  was  de> 
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livered.  To  admit  parol  proof  to  make  such  a  contract  is 
going  further  than  courts  have  ever  gone,  where  the  writing 
is  itself  a  contract,  not  evidence  of  a  contract,  and  where  no 
pre-existing  obligation  bound  the  party  to  enter  into  it." 

In  the  case  at  bar  the  defendant  Specht  addressed  the 
letter,  or  contract  of  guaranty  sued  upon,  to  the  Crane  Bros. 
Manufacturing  Company,  and  not  to  the  Crane  Company. 
At  the  time  the  contract  was  entered  into  there  was  no 
such  corporation  in  existence  as  the  Crane  Company. 
The  contract  of  guaranty  made  by  Specht  was  not  in 
any  manner  for  his  own  benefit,  but  to  oblige,  befriend, 
or  aid  Lichtenberger,  and  was  such  a  contract  as  author- 
ities uniformly  hold  will  be  strictly  construed,  and,  when 
not  uncertain,  indefinite,  or  ambiguous,  will  not  be  ex- 
tended in  any  particular  *'*  beyond  the  scope  of  its  terms. 
On  January  20,  1890,  when  the  change  of  the  name  of  the 
corporation  from  Ciane  Bros.  Manufacturing  Company  to 
Crane  Company  was  made,  there  was  no  notice  given  de- 
fendant that  such  change  had  been  made.  The  change 
could  not  and  did  not  pass  or  transfer  the  right  of  the  Crane 
Bros.  Manufacturing  Company  to  the  Crane  Company  to  fur- 
nish goods  to  Lichtenberger  and  rely  upon  the  guaranty  of 
Specht  to  answer  for  the  debt  or  default  of  Lichtenberger. 
The  goods,  the  value  of  which  it  is  sought  to  recover  in  this 
action,  were  furnished  to  Lichtenberger  after  the  Crane  Bros. 
Manufacturing  Company  became  the  Crane  Company,  Jan- 
uary 20,  1890,  and  this  is  not  an  action  for  the  price  of  goods 
furnished  by  the  Crane  Bros.  Manufacturing  Company  to 
Lichtenberger,  which,  under  certain  circumstances  as  to  as- 
signment, and  possibly  without,  would  be  a  different  case 
and  raise  another  point  of  question.  The  instrument  con- 
taining the  guaranty  was  plain,  clear,  and  definite  in  its 
terms,  and  not  in  any  particular  ambiguous,  and  certainly 
not  as  to  the  person  or  corporation  to  whom  or  which  it  was 
addressed.  It  was  a  contract  of  guaranty  to  and  with  the 
Crane  Bros.  Manufacturing  Company,  and  not  the  Crane 
Company,  although  the  persons  composing  the  first  may 
have  been  identical  with  those  of  the  second,  and  tlie  intro- 
duction of  the  letter,  showing  as  it  does  the  guaranty  to  the 
Crane  Bros.  Manufacturing  Company,  was  not  competent  to, 
and  does  not,  support  the  action  on  the  guaranty  by  the 
Crane  Company,  the  plaintiff  in  this  case,  nor  do  I  think 
that  evidence  could  be  received  to  show  that  the  Crane  Com- 
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pany  had  the  same  officers,  and  was,  under  the  same  man 
agement,  engaged  in  the  same  business,  and  in  the  same 
location  as  the  Crane  Bros.  Manufacturing  Company,  or  that 
it  had  the  same  stockholders,  and  merely  changed  its  name, 
or,  if  received,  that  it  would  alter  or  affect  in  any  manner 
the  relations  or  rights  of  the  parties  to  tlie  action.  *'*  At 
the  time  the  goods  were  furnished  to  Lichtenberger  there 
was  no  Crane  Bros.  Manufacturing  Company.  It  had  ceased 
to  exist  or  had  become,  by  change  of  name,  the  Crane  Com- 
pany, and  Specht  could  rely  upon  the  exact  terms  of  his 
contract  and  demand  that  his  rights  and  liability  be  meas- 
ured by  the  guaranty  as  written,  signed,  and  delivered  by 
him,  to  be  bound  only  for  goods  furnished  to  Lichtenberger 
by  the  Crane  Bros.  Manufacturing  Company  as  Existing  at 
the  time  the  contract  was  made  and  by  the  name  as  set 
forth  in  his  letter.  The  judgment  of  the  lower  court  was 
right,  and  is  affirmed.  

Contract  ov  Gdarantt  is  to  be  Strictly  Construed,  and  so  as  to 
give  effect  to  the  intention  of  the  parties:  Staver  v.  Locke,  22  Or.  519;  29^ 
Am.  St.  Rep.  621,  and  note. 

Oral  £vidkmce  as  to  the  Meaning  of  a  Contract  is  Inadmissible 
if  there  id  no  ambiguity  ou  its  face  respecting  its  meaning:  Peet  v.  Cldaiy(y 
etc  By.  Co.,  20  Wis.  594;  01  Am.  Dec.  446. 
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CoitTBACTS — StATUTI  OF  FRAUDS — PROMISE  TO  PaT  THE  DeBT  OF  AnOTHFR. 
If  the  leading  object  of  a  party  who  promises  to  pay  the  debt  of  another 
is  to  promote  his  own  interests,  such  a  promise,  if  made  on  siiliicient 
consideration,  is  valid,  though  not  in  writing.  Hence,  if  one  hoMs  the 
possession  of  property  to  secure  a  lien  thereon  for  a  balance  of  acootiiit. 
but  a  third  party  claim.4  a  prior  lien  on  the  property  by  virtue  of  a 
chattel  mortgage,  a  direct  verbal  promise  by  the  latter  to  the  former  to- 
pay  said  balance,  if  the  lieu  claimant  will  release  the  property,  will 
rapport  an  action  against  the  promisor  after  such  release. 

CoNTKACT— Consideration. — A  benefit  to  the  promisor  is  a  sufficient  con- 
sideration for  a  promise. 

JcRT  Tkial — Instruction.^.— If  an  instruction  has  been  given  on  a  point 
in  controversy  in  a  case,  it  is  not  error  to  refuse  to  repeat  it. 

Judomknt— Reversal. — Error  without  prejudice  is  no  ground  for  a  reversal 
of  judgment. 

Simpion  &  Sornhorger,  for  the  appellant. 

J.  R.  Gilkeson  and  H.  Gilkeson,  for  the  appellee. 
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•••  Harrison,  J.  The  plaintiff  in  this  action  in  the  lower 
court  (defendant  in  error  here)  filed  a  petition  alleging  the 
copartnership  of  the  defendants,  and  further,  that  on  or 
about  the  first  day  of  May,  1887,  and  for  some  time  prior 
thereto,  this  plaintiff  was  in  possession  of  certain  personal 
property,  to  wit,  about  $750  or  $850  worth  of  personal 
property,  consisting  of  horses,  mules,  work  harness,  wagons, 
wheel-scrapers,  etc.,  said  property  being  held  by  this  plain- 
tiff and  in  the  possession  of  this  plaintiff  at  the  said  time 
for  the  purpose  of  securing  a  claim  of  $196.30  this  plain- 
tiff had  against  one  J.  B.  O'Connell  for  feed  furnished 
said  horses  and  mules,  for  money  advanced  to  said  O'Con- 
nell by  this  plaintiff,  and  for  livery  furnished  said  J.  B. 
O'Connell' by  this  plaintiff;  that  on  or  about  the  first  day  of 
May,  1887,  while  said  plaintiff  was  in  possession  of  said 
property,  and  while  said  plaintiff  was  retaining  possession. 
of  said  property  to  secure  the  payment  of  said  $196.30  from 
said  J.  B.  O'Connell,  defendants  John  Joseph  and  William 
Orafe  came  to  plaintiff  and  represented  to  plaintiff  that 
these  defendants  had  a  claim  of  $500  against  said  J.  B. 
O'Connell,  and  that  it  would  be  greatly  to  the  advantage  of 
«aid  defendants  if  said  plaintiff  would  release  his  lien  on  said 
property,  and  turn  the  said  property  over  to  the  said  J.  B. 
O'Connell;  and  said  defendant,  on  condition  that  said  plaintiff 
would  release  his  lien  on  said  property  and  turn  said  property 
over  to  said  J.  B.  O'Connell,  agreed  to  assume  and  pay  said 
amount  of  $196.30  due  and  payable  from  said  O'Connell  to 
this  plaintiff;  that,  relying  on  the  said  agreement  and  under- 
taking of  said  defendants,  this  plaintiff  released  said  lien 
on  said  property,  and  surrendered  his  possession  ***  of  said 
property,  and  turned  said  property  over  to  said  J.  B.  O'Con- 
nell, and  assigned  his  claim  of  $196.30  to  the  said  defendants, 
and  turned  the  evidence  of  same  over  to  the  said  defendants; 
that  on  or  about  January  1,  1891,  defendants  paid  plaintiff 
$44.25;  that  there  was  still  due  plaintiff  the  sum  of  $191.65, 
and  interest  at  seven  per  cent  per  annum  from  March  4, 1891, 
for  which  plaintiff  prayed  judgment.  Defendants  Joseph 
and  Grafe  answered,  admitting  the  existence  of  the  partner- 
ship and  denied  each  and  every  other  allegation  of  the  peti- 
tion. There  was  a  trial  to  a  jury  and  a  verdict  for  plaintiff 
in  the  sum  of  $204.13.  Motion  for  a  new  trial  was  filed, 
submitted,  and  overruled,  and  judgment  was  entered  on  the 
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verdict  for  plaintiff,  and  defendants  Joseph  and  Grafe  brought 
the  case  to  this  court  on  error. 

The  facts,  as  they  appear  from  the  evidence,  are  substan* 
tially  as  follows:  During  the  fall,  winter,  and  spring  of  188& 
and  1887,  one  John  B.  O'Connell,  a  railroad  contractor,  wa» 
working  on  sections  of  a  railroad  then  being  constructed  in 
and  through  Saunders  county,  Nebraska,  and  while  there, 
and  so  engaged,  had  bought  supplies  of  Joseph  &  Grafe,  who- 
were  running  a  general  store  in  Wahoo,  in  said  county,  and- 
became  indebted  to  them  in  a  considerable  sum.  He  also- 
had  dealings  with  the  plaintiflf  Smith,  then  proprietor  of  a 
livery  and  feed  stable,  and  became  indebted,  to  the  amount 
of  the  account  in  suit,  for  the  care  and  feeding  of  some  stock, 
horses,  and  mules,  and  for  which  plaintiff  says  O'Connell 
had  given  him  a  verbal  lien  on  the  stock  and  other  property, 
wagons,  and  scrapers  as  security  for  the  payment  of  the  ac- 
count. He  states  that  O'Connell  told  him  he  could  hold  the^ 
property  until  he  was  paid  his  bill.  On  the  15th  of  March, 
1887,  O'Connell  executed  a  chattel  mortgage  to  Joseph  & 
Grafe  in  the  sum  of  $500  on  the  horses  of  which  Smith  had 
possession  at  the  time.  He  alleges  Joseph  &  Grafe  made  the 
promise  to  him  to  induce  him  to  surrender  the  possession  of 
the  property.  Joseph  &  Grafe  ***  had,  it  appears,  loaned 
or  advanced  to  O'Connell  some  money,  indorsed  some  of  hi& 
paper,  and  furnished  him  supplies,  and  by  May,  1887,  O'Con- 
nell owed  Joseph  &  Grafe  about  $800.  At  the  time  O'Con- 
nell completed  his  contract  on  the  road  he  moved  all  his- 
stock  and  lools  to  Wahoo  and  to  the  stable  of  Smith,  where^ 
they  were  left  and  cared  for.  About  this  time  Smith  and 
O'Connell  examined  their  accounts  and  determined  upon  the- 
amount  due  Smith,  and  he  and  Smith,  according  to  the  tes- 
timony on  the  part  of  Smith  by  himself  and  witnesses,  went 
to  the  store  of  Joseph  &  Grafe,  and  there,  in  a  conversation 
between  Joseph  and  Smith,  Joseph  stated  to  Smith  that  if  he 
would  release  or  surrender  the  "stock"  or  "stuff,"  they 
(Joseph  &  Grafe)  would  pay  his  bill  or  account  against- 
O'Connell.  This  conversation  is  disputed  by  Joseph,  but  it 
has  been  passed  upon  by  the  jury,  and  it  is  not  for  us  to  dis- 
turb their  finding.  There  is  no  complaint  on  this  point  in 
the  brief  of  plaintiff,  and  we  think,  from  an  examination  of 
the  evidence,  that  the  weight  of  the  evidence  supports  the 
conversation  as  given  in  the  testimony  of  the  plaintiff.  The- 
testimony  discloses  that  at  this  time  the  firm  of  Joseph  &■ 
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Grate  had  the  largest  claim  against  O'Connell,  and  were  very 
anxious  that  he  should  have  possession  of  his  stock,  scrap- 
ers, etc.,  in  order  that  he  might  get  away,  obtain  work,  and 
earn  money  with  which  to  liquidate  his  indebtedness  to  the 
firm;  that  Smith  delivered  his  account  against  O'Connell  to 
Joseph  &  Grafe,  and  also  some  time  checks  wliich  he  then 
held,  and  released  the  property  or  surrendered  possession  of 
it.  We  find  O'Connell  very  soon  after  with  it  in  Saline 
county;  and  that,  after  he  moved  the  property  to  Saline 
county,  probably  some  time  in  June,  1887,  he  executed  and 
delivered  to  Joseph  &  Grafe  a  mortgage  in  the  sum  of  $700 
on  the  property  surrendered  by  Smith.  There  was  also  evi- 
dence showing  that  O'Connell  had  assigned  and  delivered 
the  final  estimate  for  labor  performed  on  the  road  under  his 
contract  to  Joseph  &  Grafe,  the  same,  when  received  by  '*• 
them,  to  be  applied  to  payment  of  indebtedness  of  O'Connell 
to  parties  in  Wahoo.  Whether  the  claim  of  Smith  was  in- 
cluded, and  one  which  was  to  be  paid  from  this  fund,  is  not 
very  clear.  It  further  appears  that  Joseph  &  Grafe  received 
this  money.  There  is  some  other  evidence  in  the  case,  but 
we  do  not  think  it  necessary  that  it  be  here  quoted  or  re- 
ferred to,  as  it  can  have  no  bearing  upon  the  decision  of  the 
points  raised.  Joseph  &  Grafe  have  failed  and  refused  to 
pay  Smith,  hence  the  suit. 

The  first  contention  in  the  case  is  that  the  promise  of  Joseph 
&  Grafe  to  Smith  was  within  the  statute  of  frauds,  there- 
fore void.  The  case  of  Rogers  v.  Empkie  Hardware  Co.,  24 
Neb.  653,  cited  in  his  brief  by  defendant  in  error,  is,  we  think, 
in  point.  Parties  in  business  at  Wahoo  turned  property  over 
to  the  Empkie  Hardware  Company,  or  its  salesman,  in  pay- 
ment of  the  debt  due  the  company;  and  Rogers'  attorney, 
being  sent  to  collect  a  claim  against  the  parties  who  had 
turned  the  goods  over  to  the  company,  in  a  conversation  with 
the  company's  salesman  then  in  possession  of  the  goods,  was 
told  by  him  that  if  he  would  not  interfere  with  him  in  the 
possession  of  the  goods  he  would  pay  the  plaintiff's  claim  out 
of  the  first  money  received  from  the  sale  of  the  goods.  This 
was  accepted  and  acted  upon,  and  afterward  the  company 
sold  the  stock  of  goods  and  refused  to  pay  Rogers'  claim.  It 
was  argued  that  the  promise  was  within  the  statute  of  frauds. 
The  court  held  on  this  branch  of  the  case  as  follows:  "A 
direct  promise  of  an  agent  of  a  wholesale  mercantile  estab- 
lishment, who  is  in  the  possession  of  the  goods  of  an  insol- 
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vent  firm  in  satisfaction  of  a  debt  of  his  principal,  made  to 
an  attorney  of  another  creditor  of  such  insolvent  firm,  to  pay 
a  claim  held  by  said  attorney  against  said  firm  if  he  will 
not  disturb  him  in  the  possession  of  the  goods,  is  not  a  prom- 
ise to  answer  for  the  debt  of  another,  and  need  not  be  in  writ- 
ing"; and  in  the  body  of  the  opinion  we  find  the  following 
fitateraent:  "  The  first  question  presented  is  whether  or  not 
the  contract  was  ***  a  promise  to  pay  the  debt  of  another, 
and  therefore  necessary  to  be  in  writing.  The  promise  is 
direct — that  the  salesman  would  pay  the  debt  if  not  dis- 
turbed. He  had  at  that  time  more  goods  in  his  hands  than 
were  necessary  to  pay  the  defendant's  claim.  His  promise 
was  not  conditional,  but  absolute,  and  for  a  benefit  to  be 
received  by  the  promisor  or  his  principal.  In  such  case  the 
promise  need  not  be  in  writing."  All  the  benefit  received 
by  the  promisor  in  the  above  case  was  that  he  was  not  dis- 
turbed in  his  possession  by  the  other  party  of  more  goods 
than  were  necessary  to  pay  his  debt.  In  the  case  at  bar 
Smith  had  possession,  and  of  property  other  than  that  cov- 
ered by  the  mortgage  to  Joseph  &  Grafe,  and  in  order  that 
O'Connell  might  have  the  property  to  enable  him  to  earn 
sufficient  money  to  pay  the  debt  of  Joseph  &  Grafe  (certainly 
a  benefit  to  the  firm),  they  induced  Smith  to  surrender  such 
possession.  To  gain  possession  of  the  property  held  by  Smith 
without  the  trouble  and  expense  necessary  to  contest  his 
possession,  not  only  of  the  stock  on  which  they  claimed  to 
hold  a  prior  lien,  but  other  articles  to  which  they  had  no 
claim,  and  turn  it  over  to  O'Connell,  that  he  might  be  able 
to  go  to  work  and  earn  money  to  be  paid  on  their  claim, 
they  make  a  promise  to  Smith  not  to  pay  Smith's  bill  if 
O'Connell  fails  to  pay  it,  but  a  direct  and  unequivocal  prom- 
ise and  undertaking  to  pay  his  claim.  Their  principal  aim 
in  it  was  not  so  much  to  further  O'Connell's  interests,  but 
their  own.  If  they  could  obtain  possession  of  the  stock  and 
other  articles  for  O'Connell,  or  have  them  surrendered  to 
him,  he  could  work  and  pay  their  bill,  and,  if  not,  the  possi- 
bility of  their  ever  receiving  it  was  very  remote.  To  secure 
the  possession  and  to  induce  Smith  to  give  up  the  same  with- 
out trouljle  and  probably  litigation  and  more  or  less  expense 
the  promise  was  given.  Under  the  rule  established  in  our 
state  the  consideration  was  sufficient  and  the  promise  was 
valid. 
Id  Fitzgerald  v.  Morrissey,  14  Neb.  198,  the  following  '•• 
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rule  was  announced:  **  Where  the  leading  object  of  a  party 
promising  to  pay  the  debt  of  another  is  to  promote  his  owa 
interests,  and  not  to  become  guarantor,  and  the  promise  ia 
made  on  sufficient  consideration,  it  will  be  valid,  though  not 
in  writing.  In  such  case  the  promisor  assumes  the  payment. 
of  the  debt."  To  the  same  effect  are  Davis  v.  Patrick,  141 
U.  S.  479;  Emerson  v.  Slater,  22  How.  28,  43;  Mathews  v. 
Seaver,  34  Neb.  592;  Muller  v.  Riviere,  59  Tex.  640;  46  Am. 
Rep.  291;  Leonard  v.  Vredenburgh,  8  Johns.  29;  5  Am.  Dec. 
317;  Nelson  v.  Boynton,  3  Met.  400;  37  Am.  Dec.  148;  Will- 
iams  V.  Leper,  3  Burr.  1886;  Conradt  v.  Sullivan,  45  Ind.  180; 
15  Am.  Rep.  261. 

The  plaintiff  in  error  excepted  to  the  giving  of  instruction 
No.  1,  as  requested  by  plaintiff  in  court  below,  and  alleges  it 
for  error,  and  this  is  one  of  the  errors  insisted  upon  and 
argued  in  the  brief  for  him  in  this  court.  This  instruction  is- 
as  follows: 

"The  jury  are  instructed  that  a  verbal  contract  of  the 
pledge  of  personal  property  to  secure  a  debt,  when  the  party 
to  whom  the  pledge  is  given  has  possession  of  the  property, 
is  valid  and  legal,  and  will  be  a  lien  upon  the  property  sa 
pledged  so  long  as  it  remains  in  the  possession  of  the  party 
to  whom  the  lien  is  given.  And  if,  in  this  case,  you  find  that 
the  said  J.  B.  O'Connell  gave  the  plaintiff  in  this  case  a  lien 
on  the  property  described  in  the  plaintiffs  petition,  and  that 
the  said  defendants,  while  the  said  property  was  in  the  pos- 
session of  the  plaintiff,  agreed  with  the  plaintiflF  that  they 
should  pay  the  plaintiff's  claim  if  he  would  surrender  posses- 
sion of  the  said  property,  and  that  in  consideration  of  the 
said  agreement  of  the  said  defendants  the  plaintiflF  released 
the  said  property  and  surrendered  possession  thereof,  this 
would  be  a  valid  consideration  for  the  agreement  of  defend- 
ants to  pay  the  said  plaintiff,  and  the  said  agreement  would 
be  binding  upon  the  defendants." 

***  This  instruction  embodies  the  proposition  that  the  case 
made  in  the  evidence  was  not  within  the  statute  of  frauds,, 
and  for  this  reason  is  claimed  to  be  erroneous  by  attorneys 
for  plaintiflT  in  error;  but  as  we  have  disposed  of  this  ques- 
tion unfavorably  or  adversely  to  his  contention,  it  dispoFes, 
therefore,  of  his  objection  to  the  above  instruction;  and  we 
may  further  add  that  the  court  had  instructed  the  jury  as  to- 
the  burden  of  proof  in  its  instruction  No.  3,  in  connectioa 
with  which  this  must  be  read  and  construed. 
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The  plaintiff  in  error  offered  an  instruction  numbered  4, 
which  was  as  follows:  "You  are  instructed  that  before  the 
plaintitf  can  recover  in  this  case,  he  must  show  by  a  prepon- 
derance of  the  evidence  not  only  that  the  defendant  prom- 
ised to  pay  the  debt  of  O'Connell,  but  that,  in  addition  to 
Buch  promise  to  pay  the  same,  the  defendants  obtained  an 
advantage  by  reason  of  such  promise,  which  they  did  not 
before  have." 

The  court  refused  to  give  this  instruction,  which  was 
excepted  to  by  plaintiffs  in  error,  and  the  refusal  to  give  the 
instruction  is  assigned  as  error.  The  subject  of  this  instruc- 
tion was  covered  by  No.  1,  asked  by  defendant  in  error,  and 
there  was  no  error  in  such  refusal.  It  has  been  frequently 
held  by  this  court  that  where  an  instruction  has  been  given 
on  a  point  in  controversy  in  a  case,  it  is  not  error  to  refuse  to 
give  another  instruction  submitting  the  same  in  substance  on 
the  same  point. 

It  is  also  urged  that  the  court  erred  in  giving  instruction 
No.  2,  requested  by  defendant  in  error,  which  reads  as  follows: 
"  The  jury  are  instructed  that  if  you  find  by  the  evidence 
that  the  defendant  John  Joseph  was  acting  for  the  firm  of 
Joseph  <fe  Grafe,  then  any  contract  made  in  reference  to  the 
payment  of  the  plaintiff's  claim,  if  you  find  any  was  made, 
would  be  binding  upon  said  firm,  and  both  of  the  defendants 
would  be  bound  by  said  contract." 

We  have  already  disposed  of  the  question  as  to  whether 
••''  or  not  the  promise  to  pay  Smith's  bill  was  founded  upon 
any  thing  which  was  of  benefit,  or  would  forward  the  interests 
of  Joseph  <fe  Grafe,  in  the  affirmative;  and  the  attorneys  for 
the  plaintiffs  in  error  in  their  able  brief,  on  page  9,  say  on 
this  subject:  "  Had  these  acts  of  one  member  been  such  as  to 
advantage  the  firm,  to  further  its  interests,  ....  then  the 
act  of  John  Joseph  would  have  been  the  act  of  the  firm." 
This,  we  believe,  is  correct;  and  having,  as  before  stated, 
foujid  that  such  act  benefited  the  firm,  and  that  the  evidence 
given  warranted  such  a  conclusion  when  construed  with  the 
other  instructions,  especially  No.  1,  asked  by  defendant  in 
error  and  given,  we  think  the  instruction  was  correct. 

The  court  below  refused  to  give  instruction  No.  3,  requested 
by  plaintiffs  in  error,  and  this  is  complained  of  as  error.  The 
instruction  was  as  follows:  "The  jury  are  instructed  that 
the  mere  delivery  of  an  itemized  statement  of  the  account 
of  the  plaintiff  against  the  man  J.  fi.  O'Connell  to  the  defend- 
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ants  will  not  be  in  itself  sufficient  to  prove  an  assignment 
from  the  plaintiff  to  defendant." 

*  Whether  the  above  is  correct  or  not  cannot,  we  think,  affect 
the  result  of  this  case.  The  court  below  did  not  give  any  in- 
structions in  reference  to  the  question  of  the  assignment  of 
the  account  as  alleged  in  the  petition  and  denied  in  the  an- 
swer, and  the  evidence  introduced  in  regard  to  its  delivery  to 
the  plaintiff  in  error.  After  careful  consideration  and  much 
deliberation  we  are  unable  to  discern  any  tendency,  in  the 
refusal  of  the  court  to  instruct  the  jury  on  this  point,  preju- 
dicial to  the  rights  of  the  plaintiffs  in  error.  In  order  to 
arrive  at  the  verdict  returned  by  them  the  jury,  from  the 
very  nature  and  component  parts  of  the  case,  were  forced  to 
conclude  first  that  the  conversation  occurred  and  the  promise 
was  made  to  pay  Smith's  claim  on  surrender  of  the  posses- 
sion of  the  property.  This  was  sufficient  to  sustain  the  ver- 
dict without  any  consideration  of  the  assignment  *®®  of  the 
account  as  one  element  of  the  transaction.  In  other  words 
the  question  of  the  assignment  was  one  of  the  subordinate 
or  collateral  elements  of  the  proof,  and  amounted  to  nothing 
without  the  main  elements,  on  which  it  depended  or  to  which 
it  was  collateral,  being  first  established.  In  other  words 
there  must  have  been  sufficient  proved,  and  the  jury  must 
have  been  convinced  of  such  facts  that  their  verdict  on  such 
conclusion  would  be  as  it  was,  for  plaintiff  (defendant  m 
error),  before  they  reached  the  consideration  of  the  question 
of  assignment  or  no  assignment  in  their  deliberation,  and 
hence  if  it  was  error  to  refuse  the  instruction,  it  was  error 
without  prejudice,  and  does  not  call  for  a  reversal  of  the  case. 

The  giving  of  instruction  No.  6  by  the  court  on  its  own 
motion  is  also  alleged  as  error.  The  following  is  a  copy  of 
the  instruction:  "If  the  jury  find  for  plaintiff,  you  will  find 
for  him  in  the  sum  of  one  hundred  and  ninety-one  dollars 
and  sixty-five  cents,  with  seven  per  cent  per  annum  from 
March  4, 1891." 

We  cannot  discover  wherein  the  plaintiffs  in  error  are  preju- 
diced in  the  giving  of  this  instruction.  To  make  it  as  favor- 
able for  the  plaintiffs  in  error  as  possible,  the  defendant  in 
error  would  be  entitled  to  interest  on  the  account  from  De- 
cember 1,  1887,  or  six  months  after  the  date  of  the  last  item 
in  the  account.  Taking  the  last  item  in  the  account  to  be 
June  1,  1887,  which  is  probably  a  few  days  later  than  it 
should  be  fixed,  the  verdict  is  by  a  small  sum  in  favor  of  the 
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plaintiffs  in  error  as  to  amount;  and  we  conclude  there  was 
«o  error  in  the  instruction  of  which  they  could  complain. 

This  disposes  of  all  the  alleged  errors  argued  in  the  briefs, 
«nd  we  CDnclude  that  the  case  was  fairly  submitted  to  the 
jury,  and  the  verdict  of  the  jury  was  right,  and  the  judgment 
is  aflBrmed.  

Promisb  to  Pat  Anothkr's  Debt  is  not  Within  the  Statutk  o» 
Frauds  if  the  leading  object  of  the  promisor  is  not  to  become  surety  or 
guarantor  of  another,  but  to  promote  or  subserve  some  interest  of  his  own: 
See  numerous  cases  cited  in  monographic  note  to  Packer  v.  Benton,  95  Am. 
Dec.  258;  and  this  notwithstanding  the  effect  is  to  pay  or  discharge  the  debt 
oi  another:  Etkin  v.  TimUn,  151  Pa,  St.  491. 

Rblkasb  of  Lien  is  a  Good  Consideration  for  a  promise  to  pay  the  debt: 
Smith  V.  Weed,  20  Wend.  184;  32  Am.  Dec.  525. 

Rrceivino  a  Benefit  is  a  Sufficient  Consideration  for  a  Promisb: 
McMorrii  v.  Herndon,  2  Bail.  56;  21  Am.  Deo.  515. 

Instructions  on  the  Same  Point  Need  not  bb  Repeated:  Cover  ▼. 
Myers,  75  Md.  406;  32  Am.  St.  Rep.  394,  and  note. 

Error  Without  Prejudice  will  be  Disregarded  on  Appeal:  Nav€  T. 
Adams,  107  Mo.  414;  28  Am.  St.  Rep.  421. 


Pennook  V.  Douglas  County. 

[89  Nebraska,  293.] 
Municipal  Corporations — Void  Tax  Sale,  Recovery  of  Monbt.— In 
the  absence  of  an  express  statutory  provision  authorizing  it,  no  munici- 
pality  can  be  compelled,  either  at  law  or  in  equity,  to  refund  money 
received  by  ft  from  the  sale  of  real  estate  for  taxes,  even  in  cases  where 
the  property  against  which  such  taxes  were  levied  was  not  liable  there* 
for.  The  doctrine  of  eavecU  emptor  applies  with  fall  force  to  the  par* 
chaser  at  such  a  sale. 

Henry  W.  Pennock,  for  the  appellant. 

W.  J.  Connell  and  A.  J.  Poppleton,  for  the  appellee. 

•••  Raqan,  C.  Ames  C.  Pennock  brought  this  suit  in  the 
district  court  of  Douglas  county  against  the  city  of  Omaha, 
the  county  of  Douglas,  and  John  Rush,  the  treasurer  of 
Douglas  county.  The  county  interposed  a  demurrer  to  Pen- 
nock's  petition  on  the  ground,  generally,  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and,  specially, 
that  it  appeared  from  Pennock's  petition  that  the  claim  sued 
for  therein  had  been  by  him  presented  to  the  board  of  super- 
visors of  Douglas  county  and  by  them  rejected,  and  that  he 
had  not  prosecuted  an  appeal  from  the  order  of  said  super- 
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visors  rejecting  said  claim.  The  city  of  Omaha  also  demurred 
to  Pennock's  petition  on  the  ground  that  the  ***  same  did 
not  state  a  cause  of  action.  There  was  no  appearance  by  or 
service  upon  Rush.  The  district  court  sustained  the  de- 
murrers, and  dismissed  Pennock's  case,  and  he  comes  hera 
on  appeal.     His  counsel  thus  states  the  facts  in  this  case: 

"The  petition  alleges  for  first  cause  of  action  that  in  the^ 
year  1883  the  city  counsel  of  the  city  of  Omaha  created, 
by  ordinance,  paving  district  No.  6,  comprising  a  portion  of 
St.  Mary's  avenue  in  said  city;  that  in  the  year  1884  said 
city  council  passed  an  ordinance  providing  for  the  curbing^ 
and  guttering  of  said  street  in  said  paving  district,  and  levied 
a  tax  upon  the  abutting  property  to  pay  for  the  same;  that 
in  the  same  year  said  city  council  passed  an  ordinance  pro- 
viding  for  the  paving  of  said  avenue  in  said  paving  district,, 
and  levying  a  paving  tax  upon  the  abutting  property  to- 
pay  for  the  same;  that  lot  8  in  block  2,  in  Kountze  &  Ruth's- 
addition  to  the  city  of  Omaha,  was  levied  upon  for  said 
purpose,  and  the  city  treasurer  was  directed  to  collect  said 
special  assessments  as  other  taxes;  that  in  September,  1885,. 
said  city  treasurer  certified  to  the  county  treasurer  of  Doug- 
las county  the  amount  of  said  special  assessments  which  were^ 
then  due  and  delinquent  upon  said  lot,  and  said  county  treas- 
urer, after  advertising  the  same  in  the  manner  provided  by 
law,  sold  said  lot  to  the  plaintiff  at  private  tax  sale  on  the- 
twenty-eighth  day  of  December,  1885;  that  the  plaintiff  re- 
ceived of  said  treasurer  a  certificate  of  tax  sale,  in  the  usual 
form;  that  the  plaintifif  paid  to  the  county  treasurer  the  full 
amount  of  said  special  assessments  and  interest,  amounting: 
to  $45.98. 

"  Some  time  after  said  tax  sale  to  the  plaintiff,  the  owner 
of  said  lot,  with  other  adjacent  property  holders,  applied  ta 
the  city  council  by  written  petition  for  relief  against  said  spe- 
cial assessments,  on  the  ground  that  the  same  were  illegal  and 
void;    that  said  council  refused  to  grant  the  relief  asked; 

that  on  the day  of  September,   1887,   and   '**   more- 

than  three  months  before  the  time  of  redemption  had  expired, 
the  plaintiff  served  the  notice  required  by  section  123  of  t)i& 
revenue  law  for  the  taking  out  of  a  tax  deed;  that  after  serv- 
ing of  said  notice,  and  before  two  years  from  tax  sale  had 
expired,  the  owner  of  said  lot  applied  to  the  district  court  of 
Douglas  county  for  a  perpetual  injunction,  restraining  the 
collection  of  said  special  assessments  and  any  further  pro- 
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feedings  under  said  sale;  also  praying  tliat  said  assessments- 
be  adjudged  illegal  and  void  and  no  lien  upon  said  lot.  On 
the  twentieth  day  of  December,  1888,  final  decree  was  ren- 
dered in  said  cause  granting  the  request  of  said  plaintiff,  and 
perpetually  enjoining  plaintiff  herein  from  enforcing  his  tax 
fiale  against  said  property,  and  declaring  that  said  special 
assessments  were  illegal  and  void  and  no  lien  upon  said  lot; 
tliat  no  appeal  has  ever  been  taken  from  said  decree,  and  the 
«anie  is  in  full  force  and  effect,  and  that  plaintiff's  consider- 
ation at  said  tax  sale  has  wholly  failed;  that  afterwards  the 
plaintiff  applied  to  the  county  commissioners  of  Douglas 
•county  for  repayment  of  the  money  expended  at  said  sale, 
which  was  by  said  commissioners  refused;  that  afterwards 
the  plaintiff  applied  to  the  city  council  of  the  city  of  Omaha 
likewise  for  a  reimbursement  of  the  money  so  expended  at 
€aid  tax  sale,  which  was  by  said  city  council  refused;  that 
plaintiff  had  used  due  care  and  diligence  in  the  purchase  of 
eaid  lot  for  taxes,  and  had  no  means  of  knowing  or  reason 
for  suspecting  that  said  lot  was  not  legally  and  properly 
assessed  for  said  improvements,  and  that,  through  the  repre- 
eentations  of  the  city  and  its  officers,  he  had  been  induced  to 
purchase  at  said  tax  sale;  that,  by  reason  of  the  illegal  acts 
of  the  city  in  the  premises,  the  consideration  for  said  sale 
had  entirely  failed;  that  the  city  council  has  authority,  under 
&  special  clause  of  the  statute,  to  make  a  supplemental  assess- 
ment and  levy  upon  the  property  abutting  on  St.  Mary's 
avenue,  to  correct  any  error,  omission,  or  mistake  in  the  first 
Assessment  or  levy,  and  that  said  city  may  thus  fully  reim- 
burse itself  in  the  premises. 

*••  "Second,  third,  and  fourth  causes  of  action  contain 
flimilar  allegations  with  reference  to  adjacent  lots  bonglit  by 
the  plaintiff  for  the  same  special  assessments  at  the  same 
<late  and  under  the  same  conditions. 

*'  Prayer:  1.  That  the  county  of  Douglas  be  required  to 
refund  to  the  plaintiff  the  amount  so  paid  at  said  void  tax 
sale  with  interest;  2.  That  in  case  said  county  be  held  not 
liable,  that  John  Rush,  the  the»i  county  treasurer  of  said 
•county,  wli  )  made  said  illegal  sales,  be  required  to  pay  said 
amount  witli  interest;  3.  That  in  case  neither  the  county  of 
Douglas  nor  John  Rush  be  held  liable,  the  city  of  Omaha  be 
adjudged  to  be  liable  to  the  plaintiff  as  for  money  had  and 
received  from  the  plaintiff;  that,  in  tliat  case,  the  city  be 
aljudged  to  pay  to  the  plaintiff  the  amount  so  paid  by  the 
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plaintiff,  with  interest  at  the  rate  of  seven  per  cent  per 
annum,  and  for  such  other  relief  as  may  be  in  accordance^ 
with  equity  and  justice." 

If  appellant's  claim  is  one  for  which  Douglas  county  wa& 
liable,  then,  to  entitle  him  to  recover  against  the  county  he 
should  have  filed  such  claim  with  its  county  clerk,  had  it 
passed  upon  by  the  county  board  of  supervisors,  or  commis- 
sioners, and  appealed  from  their  decision,  if  the  same  was 
unsatisfactory,  to  the  district  court.  In  no  other  manner 
could  the  district  court  acquire  jurisdiction  of  a  suit  against 
the  county,  founded  on  such  a  claim  as  the  one  sued  on  here 
by  the  appellant:  Comp.  Stats.  1893,  c.  18,  sec.  37;  Brown  v. 
Commissioners  of  Otoe  County,  6  Neb.  Ill;  State  y.  Commission- 
ers of  Buffalo  County,  6  Neb.  454;  Commissioners  of  Dixon 
County  V.  Barnes,  13  Neb.  294;  Richardson  County  v.  Hull,  24 
Neb.  536.  Appellant  alleged  that  he  duly  filed  his  claita 
against  Douglas  county,  and  that  it  was  rejected  by  the  super- 
visors, or  county  commissioners  thereof;  but  it  does  not  appear 
from  the  record  before  us  that  appellant  has  ever  appealed  from 
the  order  rejecting  his  claim,  much  less  that  the  present  suit 
is  a  prosecution  of  such  an  appeal.  The  judgment  of  **''  the 
district  court,  then,  dismissing  appellant's  suit  against  Doug- 
las county,  was  right.  It  may  be  that  Douglas  county  would 
have  been  liable  for  appellant's  claim  had  he  pursued  the 
remedies  provided  by  the  statute:  Comp.  Stats.  1893,  c.  77,. 
sec.  131;  Richardson  County  v.  Hull,  24  Neb.  536;  Roberts  v. 
Adams  County,  18  Neb.  471;  Wilson  v.  Butler  County,  26  Neb. 
676.  But  that  question  is  not  before  us,  and  we  express  no 
opinion  on  the  point. 

The  question  presented  by  this  appeal  is:  In  the  absence 
of  an  express  statutory  mandate,  can  a  city  of  the  metropoli- 
tan class  be  compelled  to  refund  money  received  by  it  from 
a  purchaser  of  real  estate  at  a  sale  made  thereof  by  the 
county  treasurer  for  the  purpose  of  collecting  a  special  assess- 
ment or  tax  levied  against  such  real  estate  by  said  city,  and 
for  which  special  assessment  or  tax  said  real  estate  was  not 
liable?  The  learned  counsel  for  appellant  contends  that  the 
rule  caveat  emptor  does  not  apply  to  such  a  purchaser,  and  in 
support  of  this  contention,  and  that  the  question  stated  above 
should  be  answered  in  the  affirmative,  has  furnished  us  an 
able  and  exhaustive  brief  and  argument  in  which  he  has  cited 
many  authorities.  We  have  carefully  examined  all  the  case» 
cited  by  him,  and  it  is  not  to  be  denied  that  the  conteutioa 
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of  counsel  is  supported  by  the  decisions  of  courts  whose  opin- 
ions are  entitled  to  much  weight. 

The  rule  contended  for  by  appellant  seems  to  be  the  doc- 
trine of  the  supreme  court  of  Iowa.  In  Corbin  v.  City  of 
Davenport,  9  Iowa,  239,  it  is  said:  "The  purchaser  at  an  in- 
valid sale  of  property  by  a  city  for  taxes  may  recover  of  the 
city  the  amount  of  purchase  money  paid  and  interest."  It 
does  not  appear  from  the  opinion  that  it  was  predicated  upon 
a  statute  making  cities  liable  in  such  cases.  Such,  also, 
seems  to  be  the  rule  in  Wisconsin.  In  Norton  v.  Supervis- 
ors, 13  Wis.*  611,  684,  it  is  said:  "Where  a  tax  sale  is  void 
the  county  is  liable  to  the  holder  of  the  certificates  issued  on 
Bucli  sale  for  the  amount  paid  with  interest.  *®®  ....  The 
statute  makes  it  duty  of  the  treasurer  to  refund  the  money 
in  such  case  on  demand  to  the  purchaser  or  his  assigns;  but 
the  liability  of  the  county  does  not  depend  upon  this  statute, 
and  whatever  remedy  it  gives  is  cumulative  to  the  right  of 
the  action  for  money  had  and  received."  This  case  was 
cited  with  approval  in  Fian  Cott  v.  Board  of  Supervisors,  18 
Wis.*  247,  259. 

In  Chapman  v.  City  of  Brooklyn,  40  N.  Y.  372,  the  city  of 
Brooklyn  caused  an  assessment  to  be  levied  upon  certain  lots 
to  pay  the  expense  of  grading  and  paving  a  certain  avenue. 
The  admitted  benefits  of  this  improvement  to  the  two  lots 
were  assessed  against  parties  who  were  not  the  owners  of 
them.  By  the  law  in  force  in  such  cases,  judgment  for  the 
amount  of  the  assessment  was  rendered  against  the  persons 
so  assessed;  executions  issued  on  such  judgment,  and  re- 
turned unsatisfied.  The  lots  were  then  put  up  for  sale  by 
the  street  commissioner,  and  sold  to  a  purchaser,  who  paid 
over  the  amount  of  the  bid,  and  received  the  certificate  of 
sale.  The  money  was  transmitted  by  the  street  commis- 
sioner to  the  city  treasurer.  An  action  was  tlien  brought 
against  the  city  by  the  assignee  of  this  certificate  to  recover 
back  the  money  paid,  on  the  ground  *'that  the  assessment 
proceedings  were  absolutely  void  for  want  of  jurisdiction,  the 
assessment  not  having  been  made  against  the  owner  of  the 
lots."  The  court  held  that  the  assessment  was  void  because 
not  made  against  the  owner  of  the  lots,  and,  by  a  divided 
court,  "that  the  plaintiff  could  recover  on  the  ground  of  an 
entire  failure  of  the  consideration." 

In  Phillips  V.  Mayor  etc.  of  Hudson,  31  N.  J.  L.  143,  the 
court  said:  "  Where  there  was  a  sale  [of  real  estate]  to  pay 
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for  an  improvement  in  the  city  of  Hudson,  and  a  declaration 
of  sale  delivered  in  pursuance  of  a  void  ordinance,  held,  that 
the  purchase  money  could  be  recovered  back  in  an  action  of 
assumpsit"  against  the  city.  This  case  was  also  decided  by 
a  divided  court. 

'••  Tlie  foregoing  are  all  the  authorities  cited  by  counsel 
for  the  appellant  which  can  be  said  to  be  squarely  in  point 
and  support  his  views.  Counsel,  however,  refers  us  to  the 
following:  Fettit  v.  Black,  8  Neb.  52,  Read  v.  Merrinm,  15 
Neb.  323,  and  Merriam  v.  Hemplcy  17  Neb.  345,  as  authority 
for  the  doctrine  for  which  he  argues.  These  cases,  however, 
do  not  support  appellant's  contention.  In  each  of  these  cases, 
while  the  tax  deeds  which  the  purchaser  obtained  at  the  tax 
sale  were  wholly  void,  the  taxes  for  which  the  property  was 
sold  were  valid  liens  on  the  property,  and  furthermore  the 
decisions  in  these  cases  were  based  on  a  statute.  Counsel 
also  cites  us  to  Wilson  v.  Butler  County,  26  Neb.  676;  but  this 
was  a  suit  by  Wilson  against  the  county,  and  the  opinion  is 
predicated  on  a  statute.  Another  Nebraska  case  cited  by 
counsel  is  Clark  v.  Board  of  County  Commrs.,  9  Neb.  516.  In 
that  case  Saline  county  conveyed  a  tract  of  land  to  one  Hunt 
and  paid  him  five  hundred  dollars  in  money,  in  consideration 
of  which  Hunt  agreed  to  build  a  bridge  across  the  Blue  river. 
Hunt  assigned  his  contract  to  Clark  and  conveyed  him  the 
land.  Clark  built  the  bridge  and  the  county  accepted  it. 
The  title  to  the  lands  having  failed,  Clark  sued  the  county 
for  the  value  of  the  bridge,  and  the  court  held  that  he  was 
entitled  to  recover.  But  there  is  a  wide  distinction  between 
the  legal  status  of  a  purchaser  of  property  sold  at  a  tax  sale 
and  that  of  one  who  builds  an  improvement  for  a  county  and 
receives  land  or  other  property  in  payment  for  such  improve- 
ment, the  title  to  which  fails.  Appellant's  case  is  not  within 
the  principles  of  the  case  just  cited. 

Pimental  v.  City  of  San  Francisco^  21  Cal.  352,  Taylor  v. 
People,  66  111.  322,  Louisiana  v.  Wood,  102  U.  S.  294,  and 
Chapman  v.  County  of  Douglas,  107  U.  S.  348,  also  cited  by 
appellant's  counsel,  are  analogous  in  principle  to  Clark  v. 
Board  of  County  Commrs.,  9  Neb.  516,  and  need  not  be  further 
noticed. 

'*•  As  opposed  to  the  rule  contended  for  by  appellant's 
counsel  are  Lynde  v.  Inhabitants  of  Melrose,  10  Allen,  49, 
where  it  is  said:  "  If  a  tax  title  proves  invalid,  the  purchaser 
at  the  collector's  sale  cannot  maintain  an  action  against  the 
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town  to  recover  back  the  money  paid  by  him  as  the  consider- 
ation of  the  purchase No  precedent  for  maintaining 

€uch  a  suit  is  found,  and  the  plaintiff's  counsel  rests  his  ar- 
gument solely  upon  the  ground  that  the  defendants  have  re- 
ceived the  amount  of  the  tax  without  consideration 

There  is  a  plain  distinction  between  the  right  of  a  person  to 
recover  from  the  town  the  amount  of  a  tax  unlawfully  as- 
eessed  upon  him  and  the  claim  of  the  purchaser  under  a 
collector's  deed  whose  title  proves  defective The  pur- 
chaser is  a  mere  volunteer  in  the  payment  of  the  tax.  He 
has  the  same  means  of  knowing  whether  it  is  legally  assessed 
as  the  town  has.  He  buys  the  title  without  warranty  except 
euch  covenants  as  he  takes  from  the  collector,  and  he  must 
rely  only  upon  them.  Beyond  those  covenants,  his  deed  is  in 
the  nature  of  a  mere  quitclaim  for  which  he  has  paid  what 
he  thought  the  chance  was  worth.  His  speculation  may  prove 
very  profitable,  or  wholly  unproductive;  but  no  one  has  taken 
his  property  without  his  consent  or  with  any  contract,  ex- 
pressed or  implied,  to  reimburse  him  if  his  bargain  proves  a 
losing  one." 

Such  is  the  rule  in  the  state  of  Indiana.  In  Churchman  v. 
City  of  Indianapolis,  110  Ind.  259,  it  is  said:  "Money  volun- 
tarily paid  on  a  demand  in  the  nature  of  a  tax — and  a  street 
improvement  assessment  is  such — cannot  be  recovered  back 
in  the  absence  of  an  express  statutory  provision  authorizing 
euch  a  recovery.  The  doctrine  of  caveat  emptor  applies  as 
fully  to  sales  upon  assessments  for  street  improvements  as  to 
any  other  analogous  class  of  sales.  A  recital  in  a  deed  exe- 
cuted by  a  city  treasurer  upon  the  sale  of  lands  in  satisHiction 
of  an'  assessment  for  a  street  improvement  that  *  it  appearing 
from  the  records  of  the  common  ***  council  of  said  city,  in 
the  city  clerk's  office,  that  the  aforesaid  lands  were  legally 
liable  for  such  assessment,'  is  not  a  representation  of  fact  upon 
which  the  grantee  had  a  right  to  rely."  To  the  same  effect 
«ee  Slate  v.  Casteel,  110  Ind.  174;  Worley  v.  Town  of  Cicero^ 
110  Ind.  208;  Board  of  Commrs.  v.  Anmtrong,  91  Ind.  528; 
and  the  City  of  Logansport  v.  Humphrey,  84  Ind.  467,  where 
it  is  said:  "The  purchaser  at  a  city  tax  sale  assumes  nil 
risks,  and,  if  the  sale  proves  invalid,  has  no  remedy  against 
the  n)unicipality." 

This  also  seems  to  be  the  rule  at  present  in  New  Jersey. 

In  Casselberry  v.  Piscataway^  43  N.  J.  L.  853,  it  is  said;  "A 
municipality  is  not  bound  to  refund  the  purchase  money  re- 
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ceived  on  a  tax  sale  merely  because  there  has  been  illegality 
in  the  proceedings  which  defeats  the  title  of  the  purchaser; 
....  the  rule  of  law  applicable  to  such  a  case  is  that  the 
municipality  is  under  no  obligation  to  refund  the  purchase 
money,  because  the  tax  title  fails.  The  purchaser  is  a  vol- 
unteer, and  buys  at  his  own  risk." 

This  also  seems  to  be  the  doctrine  in  California.  In 
Loomis  V.  Lo8  Angeles  County,  59  Cal.  456,  it  is  said:  "In  an 
action  against  a  county  to  recover  purchase  money  paid  by 
the  plaintiff  at  a  void  tax  sale,  there  is  no  rule  of  law  autlior- 
izing  plaintiff  to  recover";  See,  also,  Harper  v.  Rowe,  53  Cal. 
233. 

This  also  seems  to  be  the  rule  in  New  York,  notwithstand- 
ing the  case  of  Chapman  v.  City  of  Brooklyn,  40  N.  Y.  372. 
See  Swift  v.  City  of  Poughkeepsie,  37  N.  Y.  511;  Phelps  y. 
Mayor  etc.  of  New  York,  112  N.  Y.  216. 

Such  is  the  rule  in  Kansas.  In  Sullivan  v.  Davis,  29  Kan. 
28,  it  is  said:  "  The  rule  caveat  emptor  is,  except  as  limited  or 
qualified  by  express  provisions  of  statute,  universally  appli- 
cable to  all  purchasers  at  tax  sales":  See,  also,  Board  of 
Commrs.  v.  Geis,  22  Kan.  381;  Sapp  v.  Commissioners  of 
Brown  County,  20  Kan.  243;  Commissioners  of  Wabaunsee 
County  v.  Walker,  8  Kan.  431;  Phillips  «»*  v.  Board  of 
Commrs.,  5  Kan.  412. 

In  San  Francisco  etc.  Ry.  Co.  v.  Dinwiddie,  13  Fed.  Rep. 
789,  it  is  said:  "An  assessment  made  in  strict  accordance 
with  the  provisions  of  the  state  constitution  relating  to  the 
assessment  of  railroad  property,  which  violates  the  provisions 
of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  is  void.  A  payment  under  it  is  not  a  payment  under 
duress,  but  is  voluntary,  and  cannot  be  recovered." 

In  Cooley  on  Taxation,  first  edition,  328,  it  is  said:  "A  tax 
sale  is  the  culmination  of  proceedings  which  are  matters  of 
record;  and  it  is  a  reasonable  presumption  of  law  that  where 
one  acquires  rights  which  depend  upon  matters  of  record,  he 
first  makes  search  of  the  record  in  order  to  ascertain  whether 
any  thing  shown  thereby  would  diminish  the  value  of  such 
rights,  or  tend  in  any  contingency  to  defeat  them.  A  tax 
purchaser  consequently  cannot  be,  in  any  strict  technical 
sense,  a  bona  fide  purchaser,  as  that  term  is  understood  in  the 
law,  because  a  bona  fide  purchaser  is  one  who  buys  an  appar- 
ently good  title  without  notice  of  any  thing  calculated  to  im- 
pair or  affect  it;  but  the  tax  purchaser  is  always  deemed  to 
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have  such  notice  when  the  record  shows  defects.  He  cannot 
shut  his  eyes  to  what  has  been  recorded  for  the  information 
of  all  concerned,  and,  relying  implicitly  on  the  action  of  the 
officers,  assume  what  they  have  done  is  legal  because  they 
have  done  it.  It  is,  indeed,  a  presun)ption  of  law  that  offi- 
cial duty  is  performed;  and  this  presumption  stands  for  evi- 
dence in  many  cases,  but  the  law  never  assumes  the  existence 
of  jurisdictional  facts;  and  throughout  the  tax  proceedings 
the  general  rule  is  that  the  taking  of  any  one  important  step 
is  a  jurisdictional  prerequisite  to  the  next;  and  it  cannot 
therefore  be  assumed  because  one  is  shown  to  have  been 
taken,  that  tlie  officer  performed  his  duty  in  taking  that 
which  should  have  preceded  it." 

••'  In  Desty  on  Taxation,  page  850,  it  is  said:  "Except 
as  limited  and  qualified  by  express  statutory  provisions,  the 
rule  [caveat  em'ptor\  applies  to  all  purchasers  at  tax  sales; 
and,  if  the  public  has  nothing  to  sell,  the  purchaser  gets  noth- 
ing. Purchasers  are  bound  to  know,  at  their  peril,  that  the 
supposed  delinquent  is  in  fact  delinquent — that  he  has  been 

lawfully  assessed,  and  has  failed  to  make  payment 

The  purchaser  at  a  municipal  sale  for  taxes  buys  at  his  own 
risk,  and  at  his  peril  investigates  the  proceedings.  A  county 
does  not  guaranty  tax  titles  except  as  the  statute  may  pro- 
vide, and  cannot  refund  money  upon  the  failure  of  such 
titles." 

We  are  urged  by  counsel  for  appellant  to  hold  the  city  of 
Omalia  liable  in  this  case  upon  moral  grounds,  but  we  can- 
not do  so.  The  city  did  not  ask  appellant  to  purchase  at  its 
tax  sales.  He  was  a  volunteer,  with  all  that  that  term 
implies.  He  bought  without  warrant  or  covenant  of  any 
kind,  and  bid  what  he  considered  the  venture  worth;  and, 
under  these  circumstances  and  in  a  case  like  the  present^ 
where  there  was  no  fraud,  no  misrepresentation,  and  no  mis- 
take of  the  facts,  it  is  well  settled,  as  between  individuals, 
that  the  purchaser  is  without  remedy  in  case  of  failure  of 
title:  Rawle  on  Covenants  for  Title,  sec.  321,  and  cases  there 
cited.  In  this  case  appellant  knew  when  he  made  the  pur- 
chase that  in  case  of  redemption  he  would  receive  a  return 
on  his  investment  unusually  large.  If  the  owners  of  the 
property  failed  to  redeem  the  same  he  could,  under  the  stat- 
ute, foreclose  his  lien  and  obtain  title  to  valuable  property  for 
a  very  small  part  of  its  actual  worth.  Appellant  claims 
that  he  should  be  given  all  these  advantages   for  unusual 
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profits,  but  at  the  same  time  he  should  be  fully  indemnified 
against  any  risk  of  loss.  In  no  other  line  of  business,  under 
no  other  circumstances,  would  such  a  claim  be  made.  In 
the  interest  of  the  public  revenue,  and  as  an  inducement  to 
buy  at  tax  sales,  our  law  presents  tempting  offers  to  the 
speculator;  but,  until  the  legislature  '"*  shall  so  expressly 
declare,  the  courts  will  not  place  the  responsibility  upon 
cities  of  refunding  money  paid  by  purchasers  for  property  at 
sales  made  thereof  for  taxes:  Budge  v.  City  of  Grand  Forks, 
1  N.  Dak.  309. 

A  consideration  of  the  authorities  reviewed  above  leads  us 
to  the  conclusion  that  the  rule  caveat  emptor  applies  with  full 
force  to  the  purchasers  of  property  at  tax  sales,  and  con- 
strains us  to  the  conclusion  that,  in  the  absence  of  a  statute 
therefor,  no  municipality  can  be  compelled,  either  at  law  or 
in  equity,  to  refund  money  which  it  has  received  from  the 
sale  of  real  estate  for  taxes,  even  in  cases  where  the  prop- 
erty against  which  such  taxes  were  levied  was  not  liable 
therefor.     The  decree  appealed  from  must  be  affirmed. 


Right  to  Rbcoveb  Monet  Paid  at  Void  Tax  Sale.— Little  can  be 
added  to  what  is  said  ia  the  principal  case  on  this  question,  as  the  cases 
are  almost  uniform  on  the  proposition,  and  announce  the  law  to  be  as 
there  laid  down.  Cooley  and  Desty  in  their  works  on  Taxation  also  approve 
the  rule.  Tiiere  seems  to  be  no  common-law  liability  of  either  town,  city, 
county,  or  state  for  money  received  at  a  void  tax  sale,  and  therefore  no 
obligation  to  refund  it.  The  purchaser  at  a  tax  sale  is  bound  to  inquire 
whether  the  officer  making  the  sale  has  acted  in  conformity  with  the  law 
authorizing  it.  He  assumes  all  risks  and  gets  either  the  land  or  nothing. 
If  the  public  has  no  title  he  gets  nothing.  He  buys  upon  the  faith  of  his 
own  judgment  as  to  the  regularity  of  the  proceedings  leading  up  to  the  sale, 
and  must  abide  the  consequences.  In  other  words,  the  purchaser  at  a  tax 
sale,  buying  as  he  does  property  from  a  person  who  is  not  the  owner  of  it, 
comes,  "strictly  and  rigidly,"  within  the  rule  caveat  emptor;  and,  if  hia 
title  fails,  he  cannot,  except  by  virtue  of  some  statutory  provision,  recover 
«ither  the  amount  paid  upon  his  purchase,  or  damages  for  the  illegal  sale 
after  he  has  been  ejected  by  the  owner.  And  the  maxim  applies  to  all  tax 
sales,  whether  made  for  the  benefit  of  a  town,  city,  county,  or  state:  Ham- 
ilton  V.  Valiant,  30  Md.  1.39;  City  of  Loganaport  v.  Humphrey,  84  Ind.  467; 
Mc  Whinney  v.  City  of  Indianapolis,  98  Ind.  182;  Hilgenberg  v.  Board  of 
Oommrs.,  107  Ind.  494;  State  v.  Casteel,  110  Ind.  174;  Worleyy.  Town  of 
€icero,  110  Ind.  208;  Churchman  v.  City  of  Indianapolit,  110  Ind.  259; 
Lyon  County  v.  Qoddard,  02  Kan.  389;  Sullivan  v.  Davis,  29  Kan.  28;  Lynde 
V.  Inhabitants  of  Melrose,  10  Allen,  49;  Packard  v.  Inhabitants  of  New  Lim- 
erick, 34  Me.  266;  McCormick  v.  Edwards,  69  Tex.  106;  Carter  v.  Phillips,  49 
Mo.  App.  319;  Casselhury  v.  Pisaitaway,  43  N.  J.  L.  353;  Budge  v.  City  of 
<3rand  Forks,  1  N.  Dak.  309;  Loomis  v.  County  of  Los  Angeles,  59  CaL  456; 
Oraham  ▼.  Florida  Land  etc.  Co.,  33  Fla.  356. 
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The  doctrine  of  caveat  emptor  applies  as  fully  to  sales  npon  assessments  for 
street  improvements  as  to  any  other  analogous  class  of  sales:  Churchman  v. 
City  of  Itidianapolis,  110  Ind.  259.  The  purchaser  at  a  city  sale  assumes  alt 
risk,  and,  if  the  sale  proves  to  be  invalid,  he  has  no  remedy,  in  the  absence 
of  a  statute,  against  the  municipality:  City  of  Logansport  v.  Humphrey,  84- 
Ind.  467;  Mc  Whinney  v.  City  of  Indianapolis,  98  lud.  182;  Budge  v.  City  of 
Orand  Forks,  1  N.  Dak.  309.  A  power  given  to  a  municipality  to  sell  prop- 
erly for  delinquent  tuxes,  like  other  powers,  can  be  exercised  only  in  the 
mode  prescribed  by  statute,  if  there  be  such  a  mode:  City  of  Loganxport  v. 
Humphrey,  84  Ind.  467. 

So  with  counties.  They  do  not  guarantee  tax  titles,  except  as  the  statute 
may  provide  for  it,  and  neither  the  board  of  commissioners  of  a  county,  nor 
the  county  treasurer,  has  auy  power,  unless  conferred  by  statute,  to  refund 
money  upon  a  failure  of  title:  Lyon  County  v.  Ooddard,  22  Kan.  389.  la 
Loomia  r.  Cotiniy  of  Los  Angeles,  59  Cal.  456,  it  was  held  that  there  was  no 
"rule  of  law"  authorizing  the  plaintifif  to  recover,  against  the  county,  the 
purchase  money  paid  by  the  plaintiff  at  a  void  tax  sale.  In  the  absence  of 
an  express  statute  the  purchaser  cannot  recover  from  the  county  the  money 
paid  by  him  in  such  a  case:  State  v.  Casteel,  110  Ind.  174. 

The  purchaser  buys  a  title  without  warranty,  except  such  covenants  as  he 
takes  from  the  one  who  sells,  and  he  must  rely  only  upon  them.  "Beyond 
those  corenants,"  says  Hoar,  J.,  in  Lynde  v.  Inhabitants  of  Melrose,  10  Allen, 
49,  "  his  deed  is  in  the  nature  of  a  mere  quitclaim,  for  which  he  has  paid 
what  he  thought  the  chance  was  worth.  His  speculation  may  prove  very 
profitable,  or  wholly  unproductive;  but  no  one  has  taken  his  property  with* 
out  his  consent,  or  with  any  contract,  express  or  implied,  to  reimburse  him 
if  his  bargain  proves  a  losing  one.  Where  there  is  no  fraud  or  imposition 
the  sale  of  land  without  warranty  creates  no  obligation  to  return  the  pur* 
chase  money  in  any  event."  And  there  is  no  obligation  in  equity  requiring 
the  owner  of  land  to  refund  the  money  paid  by  a  purchaser  in  pursuance  of 
a  sale  thereof  for  state  and  county  taxes,  in  ca&e  the  sale  proves  to  be  abso> 
Intely  void,  as  such  payment  stands  on  the  footing  of  a  volnntary  payment,^ 
not  made  at  the  request  of  the  owner:  Harper  v.  Howe,  53  Cal.  233. 

On  the  other  hand,  it  has  been  held  in  New  York  that,  if  the  assessment 
proceedings  and  sale  are  absolutely  void  for  want  of  jurisdiction,  by  reason 
of  the  assessment  not  having  been  made  against  the  owner  of  the  lots,  the 
plaintiff  may  recover  on  the  ground  of  an  entire  failure  of  the  consideration 
for  which  the  money  was  paid  to  the  city:  Chapman  v.  City  of  Brooklyn,  40 
N.  Y.  372.  Id  Louisiana  a  tax  sale  had  been  declared  a  nullity,  and  an 
action  was  instituted  to  recover  the  taxes,  penalties,  coats,  etc.,  that  plain- 
tiff bad  paid  out  as  the  price  of  the  property  at  the  illegal  sale.  On  rehear- 
ing  in  Fishel  v.  Merceir,  37  La.  Ann.  356,  Fenner,  J.,  said:  "The  decision 
in  Hopkins  v.  Daunoy,  33  La.  Ann.  1423,  followed  in  this  case,  rests  upon  the 
eqnitaijle  principle  that  all  property  not  exempt  is  legally  bound  to  bear 
its  quot<i  of  equal  and  uniform  taxation;  that,  although  the  assessment  and 
other  proceedings  be  void,  and  the  recovery  of  the  tax  levied  thereunder  be 
thereby  temporarily  defeated,  yet  that  under  the  power  of  reassessment 
the  state  and  municipalities  may,  and  in  the  performance  of  their  duty 
should,  take  new  and  valid  prooeedmgs  for  the  collection  of  the  tax;  that 
therefore,  when  the  purchaser  at  a  void  tax  sale  has  actually  paid  the  taxes 
be  has  relieved  the  property  of  a  charge  which,  though  not  legally  operativs 
at  Um  moment,  was  subject  to  immediate  and  valid  reimpoetitiou,  and  haa 
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thus  conferred  upon  the  owner  a  direct  benefit,  which  equity  will  not  per* 
mit  him  to  enjoy  at  the  expense  of  the  purchaser  who  has  paid. 

"  The  manifest  justice  of  this  rule  approves  the  wisdom  of  its  adoption 
and  the  propriety  of  its  enforcement  under  all  circumstances.  It  is 
calculated  to  repress  the  vicious  tendency  of  property  owners  to  evade,  on 
technical  grounds,  their  just  share  of  the  burdens  of  government,  and  to 
aid  the  state  and  subordinate  taxing  authorities  in  the  collection  of  their 
limited  and  sorely  needed  revenues. 

"But,  as  we  said  in  the  case  referred  to,  the  rule  has  no  application  to 
the  penalties  paid  where  the  assessment  was  null.  The  owner  was  not  lia- 
ble for  such  penalties,  and  could  not  be  made  liable  therefor  by  any  subse- 
quent proceeding. 

•'  Therefore,  the  right  of  the  pnrchaser  to  recover  these  must  depend  upon 
the  fact  whether  or  not  the  assessment  was  valid.  If  valid,  the  penalties 
were  due,  although  the  subsequent  proceedings  for  the  sale  were  defective 
and  illegal. 

"The  plaintiff  in  this  case  has  furnished  no  proof  of  the  validity  of  the 
assessment  except  the  recital  of  the  tax  deed. 

"The  constitutional  provisions  which  attach  certain  presumptions  to  tax 
deeds  have  no  application  to  deeds  which  have  been  decreed  null  and  void, 
as  in  this  case. 

"  It  was,  therefore,  incumbent  on  the  plaintiff  to  establish  the  validity 
of  the  assessment  as  a  condition  precedent  to  his  right  to  recover  penalties. 
Having  failed  to  do  so,  he  must  be  nonsuited  as  to  that  portion  of  his  demand. " 
"The  rule"  referred  to  by  the  learned  justice  is  article  1965  of  Voorhies* 
Revised  Civil  Code  of  Louisiana,  which  reads  as  follows:  "The  equity 
intended  by  this  rule  is  founded  in  the  Christian  principle  not  to  do  unto 
others  that  which  we  would  not  wish  others  should  do  unto  us;  and  on  the 
moral  maxim  of  the  law  that  no  one  ought  to  enrich  himself  at  the  expense 
of  another.  When  the  law  of  the  land  and  that  which  the  parties  have 
made  for  themselves  by  their  contract  are  silent,  courts  must  apply  these 
principles  to  determine  what  ought  to  be  incidents  to  a  contract,  which  are 
required  by  equity."  The  result  of  the  law  in  Louisiana  is  that  the  pur- 
chaser at  a  void  tax  sale  is  entitled  to  recover  from  the  owner  of  the  prop- 
erty such  portion  of  the  price  of  adjudication  as  went  to  the  payment  of 
taxes,  but  not  the  amount  of  the  costs,  penalties,  and  interest,  unless  the 
validity  of  the  assessment  is  established:  Hopkins  v.  Daunoy,  33  La.  Ann. 
1423;  Fishel  v.  Mercier,  37  La.  Ann.  356. 

To  deny  the  right  of  the  purchaser  at  a  void  tax  sale  to  recover  even  the 
taxes  lawfully  assessed  upon  the  land  and  paid  by  his  purchase  has  been 
deemed  inequitable  in  many  of  the  states,  upon  the  ground  that  the  pur- 
chaser should  at  least  recover  the  taxes  which  the  landowner  ought  to  have 
paid,  and  which  he  failed  to  pay.  Accordingly,  purchasers  at  invalid  tax 
sales,  and  holders  of  invalid  tax  deeds,  have  been  given  a  statutory  remedy 
in  many  of  the  states,  which  entitles  such  purchasers  to  a  return  of  the  taxes 
paid  by  them,  and  to  an  amount  sufficient  to  reimburse  them  for  the  cost 
of  improvements  erected  on  the  land  in  good  faith,  and  to  a  lien  on  the 
lands  to  secure  such  reimbursement,  and  authorizes  them  to  bring  an  action 
to  foreclose  such  lien  against  the  property  for  the  amount  paid  at  the  sale, 
and  for  the  subsequent  taxes,  and  statutory  costs.  The  provisions  made 
differ  greatly,  and  it  is  impracticable  to  state  them  here.  But,  as  a  rule, 
the  remedy  of  the  purchaser  at  a  tax  sale  is  wholly  statutory,  and,  unless 
he  can  bring  his  complaint  within  some  provision  of  the  statute,  it  will  be 
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bad:  nUgenhergy.  Board  of  Oommra.,  107  lud.  494;  McCormlciv.  Edwarda, 
69  Tex.  106.  Thus,  under  the  statute  of  Indiana,  the  purchaser  may  re- 
cover if  the  sale  is  void;  but  to  prove  that  the  sale  was  void  he  must  show 
that  the  land  was  not  liable  to  taxation,  or  that  the  taxes  were  paid  before 
the  sale,  or  that  the  description  was  insuflBcient:  State  v.  Casteel,  110  Ind. 
174;  Mc  WJunney  v.  City  of  Indianapolia,  98  Ind.  182.  The  state  does  not 
guarantee  tax  titles  except  as  statutes  may  provide  for  it;  and,  in  the  ab- 
sence of  statutory  provisions,  the  purchaser  must  be  content  with  the  title 
he  gets:  Rice  v.  Auditor  Oeneral,  30  Mich.  12.  The  statute  sometimes 
expressly  provides  in  what  cases  the  rule  caveat  emptor  shall  not  apply  in 
tax  sales:  Bredin  v.  Road  Commra.,  87  Pa.  St.  441.  It  seems  from  the 
principal  case,  when  contrasted  with  prior  cases  decided  in  the  state  of 
Nebraska,  that  a  statute,  authorizing  a  tax  purchaser  to  recover  money  paid 
at  an  illegal  tax  sale,  is  not  to  be  extended  beyond  its  terms.  In  the  princi- 
pal  case  a  recovery  against  a  city  was  denied,  but  the  statute  in  that  state 
does,  in  such  cases,  authorize  a  recovery  against  a  county:  Roberts  v.  Adams 
County,  18  Neb.  471 ;  20  Neb.  409.  Though  the  statute  provides  that  moneys 
paid  at  an  illegal  tax  sale  may  be  recovered,  a  special  agreement  made  by 
the  board  of  supervisors  at  the  time  of  a  tax  sale  to  refund  the  money,  if 
the  sale  proves  defective,  is  ultra  vires  and  void:  Hyde  v.  Supervisors,  43 
Wis.  129.  So  with  an  ofifer  by  a  city  to  refund  in  such  a  case:  Cliapman  v. 
CUy  of  Brooklyn,  40  N.  Y.  372. 


Hot  v.  Anderson. 

[39  Nkbraska,  886.] 

HOME.STKAT). — The  extent  of  a  homestead  is  to  be  determined  by  the  value 
of  the  homestead  claimant's  interest  therein,  and  not  from  the  fee  sim- 
ple value  of  the  land. 

Homestead. — In  Cask  a  Valid  Mortgage  upon  a  homestead  remains  un- 
paid the  mortgagor  is  entitled,  as  against  subsequent  judgment  cred- 
itors, to  the  statutory  exemption  as  to  value,  over  and  above  the  amount 
of  the  mortgage  lien. 

Judgment — Lien — Homestead. — If  one  resides  upon  land  as  a  homestead, 
a  judgment  recovered  against  him  for  a  claim  which  would  not  bind  the 
homestead,  and  after  the  execution  and  recording  of  a  mortgage  upon 
said  land  is  not  a  lien  upon  the  premises,  though  a  transcript  of  such 
judgment  is  filed  in  the  district  court  of  the  county  in  which  the  real 
estate  is  situated. 

Albert  &  Reeder^  for  the  plaintiff  in  error. 

J.  L.  Makeever  and  E.  L.  King,  for  the  defendant  in  error. 

•*'  NoRVAL,  C.  J.  Defendant  in  error  commenced  aa 
action  in  the  court  below  against  Samuel  Maxwell  and  M.  D. 
Hoy,  for  the  purpose  of  having  two  judgments  declared  not 
to  be  liens  upon  certain  premises  claimed  us  a  homestead. 
Defendant  in  error,  Lewis  Anderson,  is  now,  and  has  been 
for  ten  years  last  past,  a  married  man  and  the  head  of  a 
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family,  residing  in  Polk  county,  this  state.  For  three  years 
prior  to  the  instituting  of  this  action  he  has  owned  and  occu- 
pied as  a  homestead  the  following  real  estate,  to  wit:  The 
northwest  quarter  of  section  1,  township  15,  range  3  west, 
containing  one  hundred  and  sixty  acres,  and  no  more,  whicht 
premises  do  not  exceed  in  value  two  thousand  eight  hundred 
dollars.  There  is  now,  and  has  been  for  three  years  past,  a. 
mortgage  on  said  real  estate  amounting  to  twelve  hundred 
dollars,  leaving  the  equity  of  Anderson  in  said  quarter  sec- 
tion not  to  exceed  the  value  of  sixteen  hundred  dollars. 
Subsequent  to  the  recording  of  the  mortgage  Samuel  Max- 
well recovered  a  judgment  against  Anderson  and  others,  in 
the  county  court  of  Merrick  county,  for  one  hundred  and 
sixty-three  dollars  and  sixteen  cents,  and  eleven  dollars  and 
fifty  cents  costs,  and  on  the  fifteenth  day  of  December,  1888, 
a  transcript  of  said  judgment  was  filed  in  the  office  of  the 
clerk  of  the  district  court  of  Polk  county.  One  M.  D.  Hoy 
obtained  a  judgment  in  the  county  court  of  Platte  county 
against  said  Anderson  and  others  in  the  sum  of  six  hundred 
and  five  dollars  and  eight  cents,  and  thirty-one  dollars  and 
fifty  cents  costs,  and  on  the  seventeenth  day  of  September, 
1889,  said  judgment  was  duly  transcripted  to  the  district 
court  of  Polk  county.  Each  of  the  above-mentioned  judg- 
ments was  rendered  upon  an  ordinary  debt,  and  not  upon 
any  claim  whatsoever  which  would  bind  the  homestead. 
Anderson  *®®  filed  his  petition  in  the  district  court,  setting^ 
up  the  foregoing  facts.  The  defendants  appeared  and  filed 
separate  demurrers  to  the  petition,  which  were  overruled,  and 
defendants  failing  and  refusing  to  answer,  the  cause  wa& 
heard  upon  the  petition  and  evidence,  and  a  decree  rendered 
in  favor  of  plaintiff.  Defendant  Hoy  brings  the  case  to  this 
court  for  review  on  error. 

The  sole  question  in  this  case  is  whether  the  extent  of  a^ 
homestead  in  this  state  is  to  be  determined  from  the  fee- 
simple  value  of  the  land,  or  from  the  value  of  the  homestead 
claimant's  interest  therein  above  the  mortgages  and  other 
valid  liens.  The  question  presented  is  a  new  one  in  this 
court,  and  calls  for  a  construction  of  the  provisions  of  our 
homestead  law. 

Section  1,  chapter  36,  of  the  Compiled  Statutes,  declarer 
that  "  a  homestead  not  exceeding  in  value  two  thousand  dol- 
lars, consisting  of  the  dwelling-house  in  which  the  claimant 
resides,  and  its  appurtenances,  and  the  land  on  which  th» 
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same  is  situated,  not  exceeding  one  hundred  and  sixty  acres 
of  land,  to  be  selected  by  the  owner  thereof,  and  not  in  any 
incorporated  city  or  village,  or  instead  thereof,  at  the  optioQ 
of  the  claimant,  a  quantity  of  contiguous  land  not  exceeding 
two  lots  within  any  incorporated  city  or  village  shall  be  ex- 
empt from  judgment  liens  and  from  execution  or  forced  sale, 
except  as  in  this  chapter  provided." 

Section  2  provides  that,  if  the  claimant  be  married,  the 
homestead  may  be  selected  from  the  property  of  the  husband, 
or  from  the  separate  property  of  the  wife,  with  her  consent. 

Section  3  reads  as  follows:  "The  homestead  is  subject 
to  execution  or  forced  sale  in  satisfaction  of  judgments  ob- 
tained: 1.  On  debts  secured  by  mechanics',  laborers',  or 
vendors'  liens  upon  the  premises;  2.  On  debts  secured  by 
mortgages  upon  the  premises,  executed  and  acknowledged 
by  both  husband  and  wife,  or  an  unmarried  claimant." 

•*•  It  will  be  observed  that  the  statute  does  not  limit  the 
right  of  homestead  to  any  particular  estate  in  land.  It  does 
not  require  that  the  claimant  must  be  the  owner  of  an  estate 
in  fee  simple  in  order  to  entitle  him  to  the  benefits  of  the 
homestead  law.  We  are  persuaded  that  any  interest  in  land, 
coupled  with  the  requisite  occupancy  by  the  debtor  and  his 
family,  is  suflScient  to  support  a  homestead  exemption.  In 
Giles  V.  Miller,  36  Neb.  346,  38  Am.  St.  Rep.  730,  it  was  ruled 
that  the  ownership  of  an  undivided  interest  in  land  occupied 
as  a  homestead  will  sustain  a  claim  of  exemption  from  forced 
sale  on  execution  or  attachment  as  to  such  interest  in  the 
land.  It  has  been  held  in  Dakota,  under  a  statute  quite 
similar  to  ours,  that  homestead  rights  can  be  claimed  in  real 
estate  held  under  a  contract  of  purchase,  although  all  the 
purchase  money  has  not  been  paid:  Myrick  v.  Bill,  5  Dak. 
167.  So  in  Michigan,  a  homestead  can  be  acquired  in  land 
held  under  a  partly  paid  school-land  certificate:  Allen  v.  Cad- 
well,  55  Mich.  8.  If  an  interest  in  land  less  than  the  fee  is 
sufficient  to  entitle  a  claimant  to  the  benefits  of  the  provi- 
sions of  the  homestead  act,  and  there  can  be  no  doubt  of  it,  it 
follows  logically  that  the  extent  of  a  homestead  is  to  be  de- 
termined by  the  value  of  the  claimant's  interest  in  the  land, 
whatever  it  may  be.  In  case  a  valid  mortgage  upon  the 
homestead  remains  unpaid  the  mortgagor  is  entitled,  as 
against  subsequent  judgment  creditors,  to  the  statutory  ex- 
emption of  two  thousand  dollars  over  and  above  the  amount 
of  the  mortgage  lien.     That  this  is  the  proper  construction 
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to  be  given  to  the  sections  already  quoted  is  made  more  clear 
when  we  consider  the  language  of  section  16  of  the  iioniestead 
law,  which  declares  that  "if  the  homestead  be  conveyed  by 
the  claimant,  or  sold  for  the  satisfaction  of  any  lien  men- 
tioned in  section  3,  the  proceeds  of  the  sale  beyond  the 
amount  necessary  to  the  satisfaction  of  sucli  lien,  and  not 
exceeding  the  amotint  of  the  homestead  exemption,  shall  be 
entitled,  for  the  period  of  six  months  thereafter,  to  the  same 
protection  against  legal  '*"  process  and  the  voluntary  dis- 
position of  the  claimant  which  the  law  gives  to  the  home- 
«tead."  Under  this  section,  where  a  homestead  is  sold  to 
satisfy  a  mechanic's  or  mortgage  lien,  the  proceeds  of  the  sale 
above  the  amount  sufficient  to  discharge  such  lien,  to  the 
extent  of  two  thousand  dollars,  are  exempt  from  execution 
for  the  period  of  six  months  thereafter.  It  is  reasonable  to 
suppose  that  the  legislature  intended  in  enacting  the  statute 
that  the  extent  of  the  homestead  right  should  attach  to  the 
claimant's  interest  in  the  land  over  and  above  the  amount  of 
all  valid  mortgages  or  mechanics'  liens  thereon.  This  con- 
struction we  have  adopted  is  not  without  precedents  else- 
where, and  certainly  is  in  line  with  the  liberal  rule  of 
construction  which  always  obtains  in  the  interpretation  of 
exemption  laws.  The  following  authorities  have  more  or  less 
bearing  upon  the  question  we  have  been  considering:  Qui?in's 
Appeal,  86  Pa.  St.  447;  Hill  v.  Johnston,  29  Pa.  St.  362;  Lozo 
V.  Sutherland,  38  Mich.  168;  Vermont  Savings  Bank  v.  Elliott, 
63  Mich.  256. 

Applying  the  foregoing  considerations  to  the  case  before 
us,  it  is  clear  that  Anderson's  interest  in  the  land  cannot  be 
reached  by  an  ordinary  execution.  The  total  value  of  the 
quarter  section  is  but  two  thousand  eight  hundred  dollars, 
and  deducting  therefrom  twelve  hundred  dollars,  the  amount 
of  the  mortgage,  leaves  Anderson's  interest  less  than  two 
thousand  dollars.  It  follows  that  the  transcripted  judgments 
are  not  liens  upon  the  real  estate,  and  the  court  below  did 
not  err  in  so  decreeing.  To  hold  otherwise  would  be  against 
the  spirit,  if  not  the  very  letter,  of  our  homestead  law. 

It  is  said  that  the  mortgage  may  in  the  future  be  paid  off 
and  released,  or  the  land  may  increase  in  value,  and  it  is 
argued  from  this  that  plaintifif  below  was  not  entitled  to  the 
relief  prayed  for.  The  decree  only  determined  the  rights  of 
the  parties  at  the  time  it  was  pronounced.  In  the  event  the 
land  should  rise  sufficiently  in  value,  or  the  mortgage  thereon 
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be  canceled,  the  judgment  creditors  would  ••*  be  entitled  to 
enforce  their  judgments  against  the  land,  should  it  remain 
Anderson's  property.     The  decree  is  affirmed. 

JcDOMENT  LiKNS  ON  HOMESTEADS:  See  monographic  note  to  Vanstory  v. 
Thornton,  34  Am.  St.  Rep.  496;  note  to  Hodget  v.  Winston,  36  Am.  St.  Rep. 
1245. 


Larson  v.  Diokey. 

[S9  Nebeaska,  463.] 

'GoMSTiTDTiONAL  Law — Tax  Deeds  AS  EVIDENCE. — The  legislatare  has  tho 
power  to  make  tax  deuda  ptima  facie  evidence  that  every  requirement 
of  the  law  necessary  to  their  validity  has  been  complied  with. 

CoNsrrruTioNAL  Law — Tax  Deeds  as  Evidence. — Tlie  legislature  has  the 
power  to  make  tax  deeds  conclusive  evidence  of  compliance  with  all 
the  requirements  of  the  law  which  are  merely  directory,  and  which  per* 
tain  to  the  regulation  of  the  manner  of  exercising  the  taxing  power, 
and  which  requirements  it  might,  in  the  exercise  of  its  discretion,  dis- 
pense with  entirely. 

Constitutional  Law — Tax  Deeds  as  Evidence. — The  legislature  has  no 
power  to  make  tax  deeds  conclusive  evidence  of  any  jurisdictional  fact, 
or  fact  vital  to  the  exercise  of  the  power  of  taxation  or  sale,  divesting 
the  title  of  property  for  the  nonpayment  of  taxes. 

•Constitutional  Law — Taxation. — The  constitution  of  this  state  has  not 
committed  to  the  legislature  the  power  of  conclusively  determining 
what  facts  are  jurisdictional  or  vital  to  the  exercise  of  the  power  of 
taxation  or  sale,  divesting  the  title  of  property  for  the  nonpayment  of 
taxes.     Such  determination  belongs  to  the  judiciary. 

Tax  Deed — Treasurer's  Seal. — In  the  absence  of  a  statute  providing  for 
a  county  treasurer's  seal  of  office,  such  officer  cannot  execute  a  tax 
deed  of  any  validity  under  a  statute  requiring  the  execution  of  such 
deed  to  be  "under  the  official  seal  of  his  office." 

CoNsiTruTiONAL  Law — Tax  Deed  as  Evidence. — It  is  not  within  tho 
power  of  the  legislature  to  make  a  tax  deed  conclusive  evidence  of  the 
fact  that  the  grantee  named  therein  was  the  purchaser,  or  his  assignee, 
of  the  property  at  the  tax  sale. 

Due  Process  or  Law. — It  is  beyond  the  power  of  the  legislature  to  restrain 
a  defendant  in  any  suit  from  setting  up  a  defunse  to  an  action  against 
bim.  Due  process  of  law  not  only  requires  that  a  party  shall  be  prop- 
erly  brought  into  court,  but  that  he  shall  have  the  opportunity,  when 
in  court,  to  establish  any  fact,  wliich,  according  to  the  usages  of  com- 
mon law  or  provisions  of  the  constitution,  would  be  a  protection  to  bis 
property.     It  is  not  any  process  which  legislative  power  may  devise. 

There  are  Fixed  Bounds  to  the  Power  or  the  Lkqiulature  Over 
THE  Subject  or  EvidencC  which  most  not  Ik)  excacded.  As  to  what 
shall  be  evi<lcuce,  and  who  shall  assume  the  burden  of  proof,  its  power 
is  unrestricted  so  long  as  its  rules  are  impartial  and  uniform;  but  it  has 
no  power  to  establish  rules  whicli,  under  pretense  of  regulating  evidence, 
Altogether  prohibit  a  party  from  exhibiting  his  riglits. 
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James  B.  Meihle  and  George  W.  Covell,  for  the  appellant. 
Saunders  &  Maefarland,  for  the  appellees. 

*•'  Raoan,  C.  During  the  year  1885,  and  until  October  14^ 
1886,  one  Marcus  P.  Mason  owned  lots  11  and  12  in  block  4, 
Kilby  Place,  in  the  city  of  Omaha,  Nebraska.  On  said  last 
date  Mason  sold,  and  by  warranty  deed  conveyed,  said  prem- 
ises to  Sophia  F.  Larson.  These  lots  were  assessed  for 
taxes  in  the  name  of  Mason  for  the  year  1885,  and  on  th& 
sixth  day  of  November,  1886,  were  sold  at  the  county  treasu- 
rer's public  tax  sale  for  the  taxes  of  1885,  to  one  Dickey,  who 
afterwards,  on  the  twentieth  day  of  November,  1888,  obtained 
a  treasurer's  tax  deed  for  the  property,  based  on  the  sale 
made  thereof  in  1886,  for  the  delinquent  taxes  for  the  year 
1885.  This  suit  was  brought  in  the  district  court  of  Doug- 
las county  by  Mrs.  Sophia  F.  Larson  against  J.  B.  Dickey, 
the  holder  of  the  tax  deed,  and  James  M.  Taylor,  his  lessee, 
for  the  purpose  of  canceling  said  tax  deed.  In  her  petition 
Mrs.  Larson  tendered  Dickey  the  amount  which  he  had  paid 
for  the  tax  title,  together  with  interest  and  costs.  Both  par- 
ties submitted  their  title  to  the  court.  The  court  found  and 
decreed  that  the  tax  deed  was  valid,  and  divested  Mrs.  Lar- 
son of  her  title  to  the  property.  From  this  decree  Mrs. 
Larson  appeals  to  this  court. 

Section  86  of  the  Revenue  Act  of  1879,  chapter  77  of  the 
Compiled  Statutes  of  1893,  provides:  "  In  all  cases  where  taxes 
are  delinquent  on  any  real  property,  for  any  preceding  year» 
or  years,  it  shall  be  the  duty  of  the  county  clerk,  in  making 
up  the  list  for  the  current  year,  to  enter  the  amount  of  the 
delinquent  tax  opposite  the  tract  or  parcel  of  real  property 
against  which  it  was  charged,  in  a  suitable  column  or  col- 
umns, with  the  year  or  years  in  which  the  same  was  due, 
and  the  amount  thereof  shall  be  collected  in  like  ****  manner 
as  tax  for  other  real  property  of  that  year  may  be  collected." 

On  the  trial  in  the  district  court  Mrs.  Larson  oflFered  to- 
prove  by  competent  evidence  that  when  the  1886  tax  was 
extended  against  this  property  by  the  county  clerk  the  delin- 
quent taxes  against  the  same  for  the  year  1885,  and  for 
which  it  had  been  sold,  were  not  carried  forward  on  the  tax- 
list  and  entered  as  delinquent  against  the  property  with  the 
taxes  assessed  thereon  for  the  year  1886.  The  district  court 
excluded  this  evidence  on  the  theory,  as  appears  from  a  copy 
of  the  court's  opinion  found  in  the  brief  of  counsel  for  the 
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appellant,  that  section  130  of  this  revenue  law  made  the  tax 
-deed  conclusive  evidence  that  the  requirement  of  said  section 
86  had  been  complied  with.  Said  section  130  is  in  words 
and  figures  as  follows: 

'*  Sec.  130.  Deeds  made  by  the  county  treasurer  as  afore- 
€aid  shall  be  presumptive  evidence  in  all  the  courts  of  this 
state,  in  all  controversies  and  suits  in  relation  to  the  rights 
of  tlie  purchaser,  his  heirs  or  assigns,  to  the  land  thereby 
conveyed,  of  the  following  facts:  1.  That  the  real  property 
■conveyed  was  subject  to  taxation  for  the  year  or  years  stated 
in  the  deed;  2.  That  the  taxes  were  not  paid  at  any  time 
before  tbe  sale;  3.  That  the  real  property  conveyed  had  not 
been  redeemed  from  the  sale  at  the  date  of  the  deed;  4.  That 
the  property  had  been  listed  and  assessed;  5.  That  the  taxes 
were  levied  according  to  law;  6.  That  the  property  was  sold 
for  taxes  as  stated  in  the  deed;  7.  That  notice  had  been 
fierved  and  due  publication  had,  as  required  in  section  123  of 
this  chapter,  before  the  time  of  redemption  had  expired. 
And  it  shall  be  conclusive  evidence  of  the  following  facts: 
1.  That  the  manner  in  which  the  listing,  assessment,  levy, 
and  sale  were  conducted  was  in  all  respects  as  the  law 
directed;  2.  That  the  grantee  named  in  the  deed  was  the 
purchaser  or  his  assignee:  3.  That  all  the  prerequisites 
of  the  law  were  complied  with  by  all  the  oflBcers  who 
had,  or  whose  duty  it  was  to  have  had,  any  part  or  *** 
action  in  any  transaction  relating  to  or  affecting  the  title 
■conveyed,  or  purporting  to  be  conveyed,  by  the  deed,  from 
the  listing  and  valuation  of  the  property  up  to  the  execu- 
tion of  the  deed,  both  inclusive,  and  that  all  things  what- 
«oever  required  by  law  to  make  a  good  and  valid  sale,  and  to 
vest  the  title  in  the  purchaser,  were  done,  except  in  regard 
to  the  points  named  in  this  section,  wlierein  the  deed  shall 
be  presumptive  evidence  only.  And  in  all  controversies  and 
euits  involving  the  title  to  real  property  claimed  and  held 
under  and  by  virtue  of  a  deed  made  substantially  as  afore- 
said by  the  treasurer,  the  person  claiming  the  title  adverse  to 
the  title  conveyed  by  such  deed  shall  be  required  to  prove, 
in  order  to  defeat  the  said  title,  either  that  the  said  real 
property  was  not  subject  to  taxation  for  the  year  or  years 
flamed  in  the  deed,  tliat  the  taxes  had  been  paid  before  the 
eale,  that  the  property  had  been  redeemed  from  the  sale 
according  to  the  provisions  of  tliis  cliapter,  and  that  such  re- 
demption was  had  or  made  for  the  use  and  benefit  of  persons 
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having  the  right  of  redemption  under  the  laws  of  this  state, 
or  that  there  had  been  an  entire  omission  to  list  or  assess- 
the  property,  or  to  levy  the  taxes,  or  to  sell  the  property;  but 
no  person  shall  be  permitted  to  question  the  title  acquired 
by  a  treasurer's  deed  without  first  showing  that  he,  or  the 
person  under  whom  he  claims  title,  had  title  to  the  property 
at  the  time  of  the  sale,  or  that  the  title  was  obtained  from  thfr 
United  States  or  this  state  after  the  sale,  and  that  all  taxes 
due  upon  the  property  have  been  paid  by  such  person  or  the 
person  under  whom  he  claims  title  as  aforesaid;  provided, 
that  in  any  case  where  a  person  had  paid  his  taxes,  and,, 
through  mistake  in  the  entry  made  in  the  treasurer's  books- 
or  in  the  receipt,  the  land  upon  which  the  taxes  were  paid 
was  afterwards  sold,  the  treasurer's  deed  shall  not  convey 
the  title;  provided  further,  that,  in  all  cases  where  the  owner 
of  lands  sold  for  taxes  shall  resist  the  validity  of  such  tax 
title,  such  owner  may  prove  fraud  committed  by  the  officer 
selling  the  same  or  in  the  purchaser  to  defeat  the  *''*  same, 
and  if  fraud  is  so  established  such  sale  and  title  shall  be- 
void." 

The  learned  judge  of  the  district  court  was  right  in  hold- 
ing that  this  section  made  the  tax  deed  conclusive  evidence- 
that  the  requirements  of  said  section  86  had  been  complied 
with;  but  is  this  section  130  constitutional,  in  so  far  as  it 
makes  the  tax  deed  conclusive  evidence  that  the  thing  wa* 
done  which  it  is  here  sought  to  prove,  and,  as  a  matter  of 
fact,  was  not  done? 

At  common  law  it  was  necessary  that  one  who  claimed  to- 
have  obtained  title  to  property  of  another  under  proceedings 
based  upon  a  neglect  of  public  duty  should  take  upon  him- 
self the  burden  of  showing  that  the  law  had  been  complied 
with  by  those  who  had  had  the  proceedings  in  charge;  espe- 
cially if  the  proceedings  would  operate  with  severity  and  bfr 
in  their  effects  something  in  the  nature  of  a  forfeiture.  The^ 
law  was  strict  in  its  requirements  that  his  evidence  should 
exhibit  the  proceedings,  from  step  to  step,  and  show  that 
each  of  the  safeguards  with  which  the  statute  had  sur- 
rounded the  delinquent  for  his  protection  in  this  very  emer- 
gency had  been  duly  observed.  This  rule  of  the  common 
law  has  not  been  modified  by  the  decisions,  and  is  still  rec- 
ognized and  enforced  where  statutes  have  not  changed  it: 
Cooley  on  Taxation,  326,  It  will  be  observed  that  this'  sec- 
tion 130  of  our  revenue  law  makes  the  tax  deed  prima  faci^ 


Feb.  1894.]  Larson  v.  Dickey.  699 

evidence  that  certain  requirements  of  the  revenue  law,  lead- 
ing up  to  the  sale  of  property  for  taxes,  have  been  comi)lied 
with,  thus  casting  the  burden  on  the  one  assailing  the  valid- 
ity of  a  tax  deed  of  showing  that  such  requirements  had  not 
been  complied  with;  and  said  section  130  also  makes  the  tax 
deed  conclusive  evidence  that  every  fact  existed;  that  every 
thing  had  been  done,  and  every  requirement  of  the  law  com- 
plied with,  necessary  to  the  validity  of  the  deed,  except  those 
requirements  whose  performance  are  made  prima  facie  evi- 
dence. 

It  is  said  by  counsel  for  appellant  that  section  130  is  *'* 
repugnant  to  the  constitution,  in  that,  in  making  the  tax  deed 
conclusive  evidence  of  certain  matters,  it  deprives  the  citizen 
of  his  property  without  due  process  of  law.  The  question  is 
an  intensely  interesting  one,  and  we  have  tried  to  give  it 
such  time  and  attention  as  its  importance  deserves,  but  it 
would  extend  this  opinion  to  an  unreasonable  length  to  quote 
and  comment  upon  all  the  cases  examined  in  its  investiga- 
tion. I  have  no  doubt,  however,  that  the  following  propo- 
sitions are  established  by  the  weight  of  authority  in  this 
country. 

1.  That  the  legislature  has  power  to  make  tax  deeds  prima 
facie  evidence  that  every  requirement  of  the  law  necessary  to 
their  validity  has  been  complied  with:  Black  on  Tax  Titles, 
sec.  449,  and  cases  there  cited;  Cooley  on  Constitutional 
Limitations,  458;  Haley  v.  Guinn,  76  Mo.  263;  Abbott  v.  Lin- 
denbower,  42  Mo.  162;  Callanan  v.  Hxirley,  93  U.  S.  387. 

2.  That  the  legislature  has  the  power  to  make  a  tax  deed 
conclusive  evidence  of  compliance  with  all  the  requirements 
of  the  law  which  are  merely  directory,  and  which  pertain  to 
the  regulation  or  the  manner  of  the  exercise  of  the  taxing 
power,  and  which  requirements  it  might,  in  the  exercise  of 
its  discretion,  dispense  with  entirely:  Black  on  Tax  Titles, 
sec.  452,  and  cases  there  cited;  Allen  v.  Armstrong,  16  Iowa, 
608. 

3.  That  the  legislature  has  no  power  to  make  a  tax  deed 
conclusive  evidence  of  any  jurisdictional  fact,  or  fact  vital  to 
the  exercise  of  the  power  of  taxation  or  sale,  divesting  the 
title  of  the  citizen's  property  for  the  nonpayment  of  taxes: 
Bannon  v.  Burnes,  39  Fed.  Rep.  892;  Marx  v.  Hanthorn,  30 
Fed.  Rep.  579;  Abbott  v.  Lindenbower,  42  Mo.  162;  Wanilan 
V.  White,  19  Ind.  470;  White  v.  Flynv,  23  Ind.  46;  McCready 
T.  Sexton^  29  Iowa,  356;  4  Am.  Rep.  214;  Allen  v.  Armitrong, 
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16  Iowa,  508;  Groeaheck  v.  Seeley,  13  Mich.  330;  In  re  Doug- 
las, 41  La.  Ann.  765. 

4.  The  constitution  of  this  state  has  not  committed  to  **• 
the  legislature  the  power  of  conclusively  determining  what 
facts  are  jurisdictional  or  vital  to  the  exercise  of  the  power 
of  taxation  or  sale  divesting  the  title  of  the  citizen's  property 
for  the  nonpayment  of  taxes.  Such  determination  belongs 
to  the  judiciary. 

The  authorities  establishing  the  foregoing  propositions  lead 
us  to  the  conclusion  that  the  requirement  found  in  said  sec- 
tion 86,  that  the  county  clerk  should  enter  the  delinquent 
tax  of  1885  against  these  lots  on  the  tax-list  of  1886,  is  one 
not  jurisdictional  or  vital  to  the  exercise  of  the  powers  of 
taxation  or  sale,  and  one  that  the  legislature  might  have  dis- 
pensed with  altogether,  and  of  the  performance  of  which  the 
legislature  could  make  the  tax  deed  conclusive  evidence,  and 
that,  therefore,  the  court  did  not  err  in  refusing  to  permit 
Mrs.  Larson  to  prove  that  the  county  clerk  did  not  in  fact 
comply  with  said  section  86. 

The  next  error  assigned  by  the  appellant  is  that  the  dis- 
trict court  erred  in  admitting  in  evidence  the  tax  deed  sought 
to  be  canceled  by  this  suit.  The  objections  made  to  this 
deed  are  as  follows:  1.  That  it  does  not  show  where  the  tax 
sale  was  held;  2.  That  it  does  not  show  for  the  taxes  of  what 
year  the  property  was  sold;  3.  That  it  does  not  show  for 
what  amount  the  property  was  sold;  4.  That  it  is  not  wit- 
nessed; 5.  That  there  is  no  seal  of  any  court  attached  thereto; 
6.  That  the  deed  is  not  acknowledged;  7.  That  it  does  not 
purport  on  its  face  to  have  been  executed  by  the  county  treas- 
urer of  Douglas  county,  Nebraska;  8.  That  it  does  not  show 
to  whom  the  property  was  sold;  9.  That  it  is  not  attested  by 
the  seal  of  any  person  authorized  by  law  to  use  a  seal.  The 
deed  was  as  follows: 

"State  of  Nebraska, 

"  Douglas  County. 

"  Whereas,  at  a  public  sale  of  real  estate  for  the  nonpay- 
ment of  taxes,  made  in  the  county  aforesaid,  on  the  fourth 
(4th)  day  of  November,  a.  d.  1886,  the  following  *■"  de- 
scribed real  estate  was  sold,  to  wit:  Lots  eleven  (11)  and 
twelve  (12),  in  block  four  (4),  in  Kilby  Place  addition  to  the 
city  of  Omaha,  as  surveyed,  platted,  and  recorded; 

"And  whereas,  the  same  not  having  been  redeemed  from 
8uch  sale,  and  it  appearing  that  the  holder  of  the  certificate 
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of  purchase  of  said  real  estate  has  complied  with  the  laws 
of  the  state  of  Nebraska  necessary  to  entitle  J.  B.  Dickey  to 
A  deed  of  said  real  estate: 

"JVow,  therefore,  know  ye,  that  I,  Henry  Bollin,  county 
treasurer  of  said  county  of  Douglas,  in  consideration  of  the 
premises,  and  by  virtue  of  the  statutes  of  the  state  of  Ne- 
braska in  such  cases  provided,  do  hereby  grant  and  convey 
unto  J.  B.  Dickey,  his  heirs  and  assigns  forever,  the  said  real 
estate  hereinbefore  described,  subject,  however,  to  any  re- 
demption provided  by  law. 

"  Given  under  my  hand  and  the  seal  of  our  court  this  20th 
day  of  November,  a.  d.  1888. 

"[seal]        Henry  Bollin, 

"  County  Treasurer." 

In  support  of  the  first  objection  made  by  the  appellant  we 
are  cited  to  the  following  cases:  Haller  v.  Blaco,  10  Neb.  36; 
Howard  y.  Lamaster,  11  Neb.  582;  Thompson  v.  Merriam,  15  Neb. 
498,  and  Shelley  v.  Towle,  16  Neb.,  194.  These  authorities  do 
say  that  if  a  tax  deed  fails  to  show  that  the  tax  sale  was  made  at 
the  place  required  by  law,  that  the  deed  is  void;  but  it  must  be 
borne  in  mind  that  these  decisions  were  rendered  under  tlie  rev- 
enue law  of  1869.  Section  56  of  that  law,  as  section  109  of  the 
revenue  law  of  1879,  required  the  county  treasurer  to  hold 
the  sales  of  lands  made  by  him  for  unpaid  taxes  "  at  the  court- 
house, or  the  place  of  holding  court  in  his  county,  or  at  the 
treasurer's  office."  But  the  form  of  the  tax  deed  prescribed  by 
section  68  of  the  Revenue  Act  of  1869  required  a  recital  in  such 
deed  of  the  place  where  the  tax  sale  was  held.  This  require- 
ment is  not  in  the  form  of  tax  deed  prescribed  by  section  127 
of  the  Revenue  Act  of  1879,  *'*  the  section  on  wliich  the  tax 
deed  in  suit  is  based.  The  cases  cited  above  from  this  court 
are,  therefore,  not  applicable  to  the  case  at  bar. 

Again,  the  subject  matter  of  objections  Nos.  1,  2,  and  3  as 
well,  embraces  facts  of  the  performance  of  wljich,  according 
to  law,  we  have  seen  it  was  competent  for  the  legislature  to 
make  the  tax  deed  conclusive  evidence.  As  these  objections 
assail  the  deed  only  on  that  ground  they  are  untenable. 

We  will  consider  objections  Nos.  4  and  6  together.  The 
revenue  law  of  1866  required  that  a  tax  deed  should  be  exe- 
cuted by  the  county  treasurer  under  his  hand,  and  the  execu- 
tion thereof  attested  by  the  county  clerk  with  the  county 
seal,  and  that  such  tax  deed  should  be  acknowledged.     By 
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this  law  not  only  was  the  tax  deed  required  to  be  witnessed, 
but  the  law  specified  the  witness.  Section  68  of  the  revenue 
law  of  1869  contained  precisely  the  same  provision.  The 
revenue  law  of  1879,  the  one  under  consideration,  is  substan- 
tially a  re-enactment  in  most  respects  of  the  acts  of  1866 
and  1869,  but  in  the  act  of  1879  section  68  of  tiieact  of  1869 
was  left  out,  and  in  its  place  was  put  section  221  of  the  Rev- 
enue Act  of  1873  of  the  state  of  Illinois,  which  is  our  section 
127  of  chapter  77  of  the  Compiled  Statutes  of  1893,  and  is  as 
follows: 

**  Sec.  127.  The  deed  so  made  by  the  county  treasurer  un- 
der the  official  seal  of  his  office  shall  be  recorded  in  the  same 
manner  as  other  conveyances  of  real  estate,  and  shall  vest  in 
the  grantee,  his  heirs  and  assigns,  the  title  of  the  property 
therein  described,  without  further  acknowledgment  or  evi- 
dence of  such  conveyance,  and  said  conveyance  shall  be  sub- 
stantially in  the  following  form: 

"  State  of  Nebraska, 
" county. 

"  Whereas,  at  a  public  sale  of  real  estate  for  the  nonpay- 
ment of  taxes  made  in  the  county  aforesaid,  on  the  —  day  of 
— ,  a.  d,  18 — ,  the  following  described  real  estate  was  sold, 
to  wit:  [Here  place  description  of  real  estate  conveyed];  and 
whereas,  *'*  the  same  not  having  been  redeemed  from  such 
sale,  and  it  appearing  that  the  holder  of  the  certificate  of  pur- 
chase of  said  real  estate  has  complied  with  the  laws  of  the 
state  of  Nebraska  necessary  to  entitle  [insert  him,  her,  or 
them]  to  a  deed  of  said  real  estate. 

^^NoWy  therefore^  know  ye,  that  I ,  county  treasurer  of 

said  county  of ,  in  consideration  of  the  premises,  and  by 

virtue  of  the  statutes  of  the  state  of  Nebraska  in  such  cases 

provided,  do  hereby  grant  and  convey  unto ,  his  heirs  and 

assigns  forever,  the  said  real  estate  hereinbefore  described,  sub- 
ject, however,  to  any  redemption  provided  by  law. 

"  Given  under  my  hand  and  the  seal  of  our  court  this 

—  day  of  — ,  A.  D.  18 — .  , 

"County  Treasurer." 

The  only  difference  in  this  section  and  said  section  221  of 
the  Illinois  statute  is  this:  The  word  "  Nebraska"  has  been 
substituted  for  the  word  "Illinois," and  the  word  "treasurer" 
for  the  word  "clerk."  The  law  of  Illinois  in  force  at  the 
date  of  the  enactment  of  the  statute  of  which  said  section 
127  of  our  revenue  act  is  a  copy,  required  the  execution  of 
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all  conveyances  of  real  estate  to  be  acknowledged  or  proved, 
in  order  to  entitle  such  conveyance  to  be  recorded,  and  thu» 
become  of  themselves  evidence,  but  did  not  require  the  sig- 
nature of  the  grantor  to  a  real  estate  conveyance  to  be 
witnessed.  The  conveyance  was  entitled  to  record  if  ac- 
knowledged by  the  grantor  or  his  signature  proved;  hence 
the  language  of  this  section  221,  our  127:  "That  the  deed  so 
made  by  the  county  treasurer  ....  shall  vest  in  the  grantee 
....  the  title  of  the  property  ....  without  further  ac- 
knowledgment or  evidence  of  such  conveyance."  Now,  the 
objects  of  statutes  requiring  conveyances  of  real  estate  to  be 
acknowledged  is  to  make  them  evidence  without  extraneous 
proof  of  their  execution,  and  to  entitle  them  to  be  recorded^ 
tlius  perpetuating  them  as  evidence.  The  acknowledgment^ 
however,  is  not  a  part  of  a  deed:  Bwhank  v.  Ellis,  7  Neb.  157. 
*''*  But  to  entitle  a  deed  to  be  acknowledged,  and  thus  made 
of  itself  evidence,  it  must  first  be  executed  (and  this  execu- 
tion proved)  as  the  statute  provides.  Our  statute  on  the  sub- 
ject of  the  execution  of  real  estate  convej'ances,  section  1  of 
chapter  73  of  the  Compiled  Statutes  of  1893,  provides: 
"  Deeds  of  real  estate  or  any  interest  therein  in  this  state, 
except  leases  for  one  year  or  for  a  less  time,  if  executed  in 
this  state,  must  be  signed  by  the  grantor  or  grantors,  being 
of  lawful  age,  in  the  presence  of  at  least  one  competent 
witness,  who  shall  subscribe  his  or  her  name  as  a  witness 
thereto,  and  be  acknowledged  or  proved  and  recorded  as 
directed  in  this  chapter."  With  this  statute  before  us,  and 
bearing  in  mind  that  the  Revenue  Acts  of  this  state  prior  to 
the  act  of  1879  required  the  execution  of  tax  deeds  to  be 
witnessed  and  acknowledged  in  order  to  entitle  tliem  to 
record,  and  thus  make  them  evidence,  can  it  be  said  our  leg- 
islature intended  to  do  away  with  these  requirements  be- 
cause of  the  interpolation  of  this  section  221  of  the  Illinois 
statute  into  our  Revenue  Act?  Had  the  Revenue  Acts  of 
186G  and  1869  been  silent  on  the  subject  of  witnessing 
and  acknowledging  of  tax  deeds  it  seems  that  the  general 
statute  on  the  subject  of  the  execution,  witnessing,  and  ac- 
knowledging of  conveyances  of  real  estate  would  have  been 
applicable  to  tax  deeds  made  under  said  acts:  Heelan  v. 
Hoagland,  10  Neb.  511;  Stierlin  v.  Daley,  37  Mo.  483;  Tilson 
V.  Thompson,  10  Pick.  359. 

The  language  of  section  127  should  be  strictly  con?trueJ 
iu  favor  of  the  citizen,  the  title  to  whose  property  is  sought 
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■to  be  divested  by  a  tax  deed.  It  is  said  in  said  section  that 
'*'  the  deed  so  made  by  the  county  treasurer  ....  shall  vest 
in  the  grantee  ....  the  title  of  the  property  ....  without 
further  acknowledgment  or  evidence  of  such  conveyance." 
Now,  every  conveyance  of  real  estate  can  only  be  recorded 
when  acknowledged,  and  can  only  be  acknowledged  when 
the  signature  of  the  grantor  is  witnessed  or  proved.  The 
words  "  without  further  acknowledgment  *'"'  or  evidence," 
it  would  seem,  ought  not  in  this  case  to  be  construed  to  read: 
*'  Without  any  acknowledgment  or  evidence  of  such  convey- 
ance"; especially  in  view  of  our  statutes,  by  which  the 
holder  of  a  void  tax  deed  is  subrogated  to  the  lien  of  the 
public  for  taxes  on  real  estate,  and  by  which  the  holder  is 
allowed  to  foreclose  his  lien  in  equity  against  the  property, 
and  thus  acquire,  if  the  same  be  redeemed,  a  large  return 
on  his  investment,  and,  if  not  redeemed,  an  indefeasible  title 
to  the  property.  Since  the  decree  must  be  reversed  on  an- 
other ground,  we  do  not  decide  whether  the  failure  to  witness 
or  acknowledge  the  deed  renders  it  void. 

Objection  No.  7,  made  to  this  tax  deed,  is  untenable.  True, 
the  words  "of  Douglas  county,  Nebraska"  do  not  follow  the 
signature  "  Henry  Bollin,  county  treasurer,"  but  the  deed  is 
headed  "state of  Nebraska,  Douglas  county,"  and  in  it  is  the 
statement  "I,  Henry  Bollin,  county  treasurer  of  said  Douglas 
county,"  etc.  This  is  sufficient,  so  far  as  the  objection  made, 
is  concerned. 

We  next  direct  our  attention  to  objections  Nos.  5  and  9. 
The  substance  of  these  objections  is  that  the  deed  of  the 
treasurer  shows  that  it  was  not  executed  under  the  official 
seal  of  his  office.  The  copy  of  the  deed  in  the  bill  of  excep- 
tions recites:  "  Given  under  my  hand  and  the  seal  of  our 
court  this  20th  day  of  November,  a.  d.  1888.  [seal]  Henry 
Bollin,  County  Treasurer."  It  will  be  observed  that  this  is 
the  exact  language  of  the  form  of  tax  deeds  provided  for  by 
section  127  quoted  above  from  our  Revenue  Act,  and  which  is, 
as  already  stated,  a  copy  of  section  221  of  the  Illinois  Revenue 
Act  of  1873.  By  the  statute  of  Illinois  in  force  when  this 
section  221  was  enacted  the  collector  of  taxes  brought  a  pro- 
ceeding or  suit  in  the  county  court  against  all  the  property, 
and  the  parties  in  whose  name  the  same  was  listed,  on  which 
taxes  were  delinquent,  and  gave  notice  by  publication  in  a 
newspaper  that  at  a  certain  term  of  the  county  court  he  would 
apply  for  judgment  against  *'*  such  property  and  persons 
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for  the  unpaid  taxes,  and  for  an  order  of  the  court  for  a  sale 
of  the  property.  At  the  term  fixed  by  the  notice  the  taxes 
against  any  piece  of  property  remaining  unpaid,  and,  no  de- 
fense being  interposed  to  the  collector's  proceeding,  the  county 
court  rendered  judgment  against  the  property  for  the  unpaid 
taxes  and  an  order  that  the  collector  sell.  The  statutes  also 
made  the  county  court  a  court  of  record,  and  the  county  clerk 
the  clerk  thereof,  and  required  all  tax  deeds  to  be  executed 
by  the  county  clerk  under  the  official  seal  of  his  office,  which 
seal  of  the  county  clerk  became  and  was,  by  virtue  of  the 
statute,  the  seal  of  the  county  court.  This  explains  the  words 
"  under  the  official  seal  of  his  office,"  and  the  words  "  the  seal 
of  our  court,"  found  in  section  127  of  our  law.  It  is  our  duty 
to  give  efiect  to  this  section  127  if  possible,  but  by  any  con- 
struction it  makes  it  the  duty  of  the  county  treasurer  to  exe- 
cute tax  deeds  under  the  official  seal  of  his  office.  But  there 
is  no  such  thing  as  the  county  treasurer's  official  seal  of  office 
provided  for  or  recognized  by  our  statutes,  and,  until  the  legis- 
lature shall  provide  for  an  official  seal  for  county  treasurers, 
they  cannot  execute  tax  deeds  of  any  validity  under  the 
present  law.  If  the  legislature  had  so  provided  for  an  official 
seal  for  county  treasurers,  and  if  chis  tax  deed  had  been  at- 
tested by  such  seal,  the  court  might  regard  the  words  "  of 
our  court"  as  surplusage,  and  thus  give  effect  to  the  law;  but 
under  the  name  of  "  construction,"  we  cannot  read  out  of  this 
section  the  words  "  under  the  official  seal  of  his  office,"  for 
this  would  be,  in  effect,  legislation.  From  the  copy  of  the 
tux  deed  in  the  record  we  do  not  know  what  seal  or  kind  of 
seal  was  used  by  the  treasurer,  but  it  is  wholly  immaterial, 
as  he  could  not  lawfully  use  any.  It  follows  that  objections 
Nos.  5  and  9  were  well  taken,  and  should  have  been  sus- 
tained. 

It  remains  to  consider  objection  No.  8.  It  will  be  ob- 
served that  said  section  130,  quoted  above,  makes  the  tax 
deed  conclusive  evidence  of  the  fact  that  the  grantee  named 
*'•  in  the  deed  was  the  purchaser,  or  his  assignee,  of  the 
property  at  the  tax  sale.  Is  it  within  the  power  of  the  legis- 
lature to  make  this  tax  deed  conclusive  evidence  of  such 
fact?  We  do  not  think  it  is.  Suppose  this  property  had 
been  sold  to  John  Doe  and  a  certificate  of  sale  issued  to  him, 
and  the  same  had  been  lost  or  stolen,  and  an  indorsement  of 
his  name  forged  thereon  under  a  false  assignment  of  the  cer- 
tificate to  Richard  Roe,  and  he  had  presented  the  certificate^ 
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and  obtained  the  tax  deed.  In  a  suit  by  Doe  to  recover  this 
land  no  lawyer  would  contend  that  the  tax  deed  would  be 
conclusive  evidence  for  Roe  of  his  rightful  ownership,  nor 
that  the  legislature  could  make  it  such.  We  apprehend  that 
it  is  beyond  the  power  of  the  legislature  to  restrain  a  defendant 
in  any  suit  from  setting  up  a  defense  to  an  action  against  him. 
Due  process  of  law  not  only  requires  that  a  party  shall  be 
properly  brought  into  court,  but  that  he  shall  have  the  oppor- 
tunity, when  in  court,  to  establish  any  fact,  which,  according 
to  the  usages  of  common  law  or  provisions  of  the  constitution, 
would  be  a  protection  to  his  property:  Wright  v.  Cradlebaugh, 
3  Nev.  841.  There  are  fixed  bounds  to  the  power  of  the  legis- 
lature over  the  subject  of  evidence,  which  must  not  be  ex- 
ceeded. As  to  what  shall  be  evidence  and  who  shall  assume 
the  burden  of  proof,  its  power  is  unrestricted  so  long  as  its 
rules  are  impartial  and  uniform;  but  it  has  no  power  to  es- 
tablish rules  which,  under  pretense  of  regulating  evidence, 
altogether  prohibit  a  party  from  exhibiting  his  rights: 
Cooley's  Constitutional  Limitations,  4th  ed.,  457,  While  the 
courts  should  treat  with  great  respect  the  enactments  of  the 
legislative  department  of  the  government,  yet  the  courts, 
which  stand  as  the  last  resort  of  the  citizen,  and  the  sworn 
guardian  of  his  property  rights,  cannot  fail  to  recognize  that 
there  are  some  things  which  even  a  legislature  cannot  do. 
Due  process  of  law  is  not  any  process  which  legislative  power 
may  devise:  Bannon  v.  Burnes,  39  Fed.  Rep.  892;  Wantlan 
V.  White,  *®»  19  Ind.  470.  Does  it  alter  the  case  that  the 
suit  is  by  the  owner  whose  title  is  sought  to  be  divested  by 
tax  deed?  This  deed  is,  as  we  have  already  seen,  void  for 
several  reasons,  but,  under  our  statute,  the  lawful  owner  of  it 
is  entitled  to  a  lien  on  this  property  for  taxes  paid  at  the 
sale  and  since.  Is  this  deed  conclusive  evidence  that  this 
holder  is  the  one  entitled  to  such  lien?  Had  Dickey  brought 
this  suit  to  foreclose  his  lien,  alleging  his  tax  deed  to  be  void, 
and  Mrs.  Larson  had  answered  denying,  as  she  might  law- 
fully have  done,  Dickey's  ownership  of  the  lien,  would  this 
tax  deed  have  been  conclusive  evidence  that  Dickey  was  the 
lawful  owner?  We  think  not.  It  follows  that  the  decree  of 
the  district  court  must  be  reversed  and  the  cause  remanded, 
with  instructions  to  that  court,  on  payment  by  Mrs.  Larson 
of  the  taxes  and  expenses,  the  tender  of  which  was  made  in 
her  petition,  to  enter  a  decree  canceling  the  said  tax  deed 
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and  lease  of  the  appellees,  and  quiet  and  confirm  the  title  to 
said  real  estate  in  appellant. 
Reversed  and  remanded. 

Constitutional  Law — Evidence— Taxes. — Power  of  the  legislature  to 
make  tax  deeds  prima  facie  evidence  of  title:  See  cases  cited  in  note  to 
People  V.  Cannon,  36  Am.  St.  Rep.  6S3,  687.  As  to  effect  of  recitals  in  tax 
deed,  see  Miller  v.  Miller,  96  Cal.  376;  31  Am.  St.  Rep.  2J9,  and  note. 
Concerning  tax  deeds  as  evidence  of  title  generally,  see  Hurd  v.  Brianer,  3 
Wash.  1;  28  Am.  St.  Rep.  17,  and  note. 

Constitutional  Law. — Evidence. — Legislative  power  over  the  subject 
of  evidence  generally:  People  v.  Cannon,  139  N.  Y.  32;  36  Am.  St.  Rep.  668, 
and  monographic  note  thereto. 

Constitutional  Law. — Due  PROCEsa  ox  Law  requires  that  a  persoa 
■hall  have  an  opportunity  to  defend:  Doyle,  Petitioner,  16  R.  L  537;  27 
Am.  St.  Rep,  759.  It  requires  that  every  person  must  have  the  right  to 
resort  to  the  courts  for  redress  under  substantially  the  same  terms:  Note  to 
SUiU  T.  Goodwill,  25  Am.  St.  Rep.  877. 
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[39  Nebraska,  645.] 

To  Prove  Abandonment  o?  a  Homestead  there  must  be  shown  an  inten- 
tion to  abandon  it  and  an  actual  abandonment. 

To  Establish  Abandonment  of  a  IIohestead  the  evidence  must  show  not 
only  that  the  party  removed  from  the  homestead,  but  that  he  did  so 
with  the  intention  of  not  returning,  or  that  after  such  removal  he  formed 
the  intention  of  remaining  away. 

Homestead — Abandonment  of. — Removing  from  a  homestead  and  resi<ling 
elsewhere  temporarily  for  the  purpose  of  business,  health,  or  pleasure, 
does  not  work  an  abandonment  of  the  homestead  unless  there  is  coupled 
with  such  removal  an  intention  not  to  return,  or  there  is  formed,  after 
removal,  an  intention  of  remaining  away. 

Homestead — Abandonment  of. — Evidence  that  a  man  and  wife  removed 
from  their  farm  to  a  neighboring  town  in  which  they  lived  f9r  several 
years,  and  in  which  the  man  pursued  the  business  of  shoemaking;  that 
they  left  on  the  farm  the  greater  part  of  their  household  goods  and  all 
of  their  stock  and  farming  utensils;  that  they  put  a  son  in  charge  of 
the  property;  and  that  the  wife  divided  her  time  between  the  farm  and 
her  abode  in  town,  doing  the  laundry  work  and  some  of  the  cooking 
for  herself  and  husband  on  the  farm,  does  not  show  that  they  left  with 
the  intention  of  not  returning,  and  their  removal  to,  and  residence  in, 
town  did  not,  therefore,  work  an  abandonment  of  the  farm  as  a  home* 
stead. 

PKAODnLBNT  Con VKTANOK— Notion  to  Pcroharkr. — ^To  invalidate  a  con- 
veyance upon  the  ground  that  it  is  fraudulent  aa  to  creditors,  it  nnmk 
be  proved  that  the  purchaser  had  notice  of  such  facta  tending  to  siiow 
%  fraudulent  purpose  on  the  part  of  the  grantor  aa  would  put  a  pomoo 
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of  ordinary  prudence  on  inquiry,  and  that  the  purchaser  participated  in. 
>ucb  purpose. 

Fbaudclknt  Convktanok— Awnulmknt  of,  bt  Decb£b,  WrrHOUT  Find- 
IKOS. — In  a  suit  by  a  creditor  to  set  aside  a  conveyance  of  real  estat* 
on  the  ground  that  it  was  made  with  defendant's  knowledge,  to  defraud 
the  plaintiff,  it  is  error  to  decree  an  annulment  of  defendant's  titl» 
without  either  a  general  or  a  special  finding  against  him. 

Appeal — Review  ot  Fimdinqs. — A  finding  of  fact  made  by  a  jury  or  trial 
judge  will  not  be  disturbed  by  the  appellate  court  if  it  is  supported  by 
competent  eridence. 

Appeal— Decree,  Reversal  op. — If  there  is  no  evidence  to  support  th» 
decree  of  the  trial  court  it  will  be  reversed  on  appeaL 

N.  H.  Bell  and  M.  B.  Reese,  for  the  appellants. 

Simpson  <k  Sornborger,  for  the  appellees. 

•*•  Raqan,  C.  The  evidence  before  us  shows  that  in  the 
year  1881  one  Alfred  Reid  purchased  the  west  half  of  the 
southeast  quarter  of  section  25,  in  township  15  north,  and 
range  7  west,  in  Saunders  county,  Nebraska,  and  about  the 
year  '^^  1884  moved  upon,  improved,  and  began  farming 
and  occupying  said  land  as  the  homestead  of  himself  and 
family.  Some  time  after  this  he  conveyed  the  land  to  his^ 
wife,  Sarah  A.  Reid.  That  he  was  a  shoemaker  by  occupa- 
tion, and  being  unable,  on  account  of  poor  health,  to  do  the 
work  on  the  farm,  about  the  year  1886  he  rented  a  building 
in  Wahoo,  to  which  he  and  his  wife  removed  a  part  of  their 
household  goods,  and  used  this  building  as  their  temporary 
home  and  Mr.  Reid's  shoe-shop.  At  the  time  Mr.  and  Mrs* 
Reid  came  to  Wahoo  they  left  their  farm  in  charge  of  a  son^ 
and  left  also  on  the  farm  all  their  stock  and  farming  utensils,. 
and  the  greater  part  of  their  household  goods.  Mrs.  Reid 
divided  her  time  between  the  farm  and  her  abode  in  Wahoo, 
a  few  miles  distant.  She  did  the  laundry  work  and  some  of 
the  cooking  for  herself  and  husband  on  the  farm.  Thus 
matters  stood  until  August,  1887,  when  Mr.  Reid  died.  On 
November  1,  1887,  Mrs.  Reid  sold  and  conveyed  the  farm  to 
her  daughter,  Mrs.  Starks,  the  consideration  being  six  hun- 
dred dollars,  evidenced  by  two  notes  of  Mrs.  Starks  of  three 
hundred  dollars  each;  the  assumption  by  her  of  mortgages 
on  the  land  amounting  to  twelve  hundred  dollars,  and  the- 
promise  to  provide  her  mother  with  a  home,  she  being  then 
about  fifty-two  years  of  age.  In  February,  1889,  Mrs.  Reid. 
sold  her  property  on  the  farm,  and  the  daughter  rented  the- 
land  for  that  year  for  cash  rent.  On  January  30,  1890,  Mrs. 
Starks  and  her  husband  sold  and  conveyed  the  land  to  on» 
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Krailick.  On  July  27,  1889,  one  Olof  Berggren  recovered  a 
judgment  against  Mrs.  Reid  and  one  C.  M.  Frey,  her  son  by 
a  former  husband,  for  ninety  dollars  and  ninety-five  cents.  A 
transcript  of  this  judgment  was  filed  and  docketed  in  the 
office  of  the  clerk  of  the  district  court  of  Saunders  county  on 
January  13,  1890.  November  1,  1887,  Edwards  &  Castle  re- 
covered a  judgment  in  the  county  court  of  Saunders  county 
against  Mrs.  Reid  for  eighty  dollars  and  eighty  cents,  and  on 
February  14,  1888,  a  transcript  of  this  judgment  was  filed 
and  docketed  in  the  office  of  the  clerk  of  the  district  court  of 
Saunders  county.  ®*®  Executions  having  been  issued  and 
returned  unsatisfied,  Edwards  &  Castle  and  Berggren,  in 
March,  1890,  each  brought  suit  in  equity  against  Sarah  A. 
Reid,  Abbie  A.  Starks,  and  Joseph  Krailick,  alleging  that  the 
conveyance  from  Mrs.  Reid  to  Mrs.  Starks  was  made  and  re- 
ceived without  consideration,  and  for  the  fraudulent  purpose 
of  hindering  and  delaying  Mrs.  Reid's  creditors  in'the  collec- 
tion of  their  debts;  and  alleging  that  Krailick's  interest  in  the 
land  was  acquired  with  knowledge  of  Mrs.  Reid's  interest  in 
the  land  and  the  existence  of  plaintiff's  judgment. 

The  answer  of  the  parties  made  defendants  and  the  replies 
thereto  made  the  following  issues:  1.  Whether  the  convey- 
ance from  Mrs.  Reid  to  Mrs.  Starks  was  made  and  accepted 
in  good  faith  and  for  a  valuable  consideration;  2.  Whether 
Krailick  was  an  innocent  purchaser;  3.  Whether  the  land 
at  the  time  it  was  conveyed  to  Mrs.  Starks  by  Mrs.  Reid  was 
the  latter's  homestead.  The  court  found  and  decreed  the 
issues  for  the  complainants,  the  cases  having  been  consoli- 
dated and  tried  together,  and  the  defendants  below  bring  the 
case  here  on  appeal. 

1.  Was  the  conveyance  from  Mrs.  Reid  to  Mrs.  Starks 
made  and  accepted  without  consideration  and  with  a  fraud- 
ulent purpose?  As  to  the  consideration,  the  evidence  is  that 
Mrs.  Starks  assumed  twelve  hundred  dollars  of  encumbrances 
on  the  land,  gave  her  notes  for  six  hundred  dollars,  and  prom- 
ised to  provide  the  grantor  a  home.  The  land  was  worth  at 
the  time  about  two  thousand  six  hundred  dollars.  This  was, 
as  between  the  parties,  a  good  consideration;  or,  to  express 
it  differently,  it  was  not  a  conveyance  wholly  without  con- 
sideration. As  to  the  intent  with  which  this  conveyance  was 
made  and  accepted,  for  the  purposes  of  this  opinion  we  may 
disregard  Mrs.  Reid  and  her  intentions  in  making  t)ie  con- 
veyance. If  her  purpose  was  fraudulent,  and  we  do  nut  wish 
AM.  8-r.  Htr..  Vou  XUl-m 
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to  be  understood  as  saying  that  this  record  discloses  that  it 
was,  still,  to  invalidate  the  conveyance,  Mrs.  Raid's  fraudu- 
lent purpose  and  intent  must  have  been  known  to  and  par- 
ticipated in  by  ***  Mrs.  Starks:  Hedman  v.  Anderson,  6  Neb. 
393;  Smith  v.  Schmitz,  10  Neb.  600;  Keith  v.  Heffelfinger,  12 
Neb.  497;  Burley  v.  Millard,  11  Neb.  286;  Crahh  v.Morrissey^ 
SI  Neb.  161;  Spring  Lake  Iron  Co.  v.  Waters,  50  Mich.  13. 
Or,  Mrs.  Starks  must  have  had  notice  of  such  facts,  tending  to 
show  fraudulent  purposes  on  the  part  of  Mrs.  Reid  as  would 
put  a  person  of  ordinary  prudence  on  inquiry:  Temple  v. 
Smith,  13  Neb.  513;  Bellman  v.  Lucas,  22  Neb.  796.  There  is 
no  evidence  in  this  record  which  shows,  or  tends  to  show,  that 
Mrs.  Starks,  at  the  time  she  took  the  deed,  knew,  or  had  any 
reason  to  suspect,  that  Mrs.  Reid  was  indebted  to  any  one; 
nor  can  such  an  inference  be  reasonably  drawn  from  any  or 
all  the  testimony.  The  evidence,  and  all  the  evidence  on  the 
subject,  is  that  Mrs.  Starks  knew  nothing  of  her  mother's  in- 
debtedness until  after  the  sale  and  conveyance  of  the  land  to 
Krailick,  nor  was  any  attempt  made  to  show  the  contrary. 
Indeed,  it  would  seem  from  the  record,  although  not  ex- 
pressly so  stated,  that  Berggren's  debt  was  not  contracted 
until  1889.  His  judgment  before  the  justice  of  the  peace  was 
retidered  one  year  and  nine  months  after,  and  his  transcript 
thereof  filed  two  years  and  two  months  after,  the  date  of 
the  conveyance  from  Mrs.  Reid  to  Mrs.  Starks  was  recorded. 
We  think,  therefore,  the  decree,  in  so  far  at  least  as  it  finds 
that  Mrs.  Starks  accepted  this"  conveyance  with  intent  to  de- 
fraud her  mother's  creditors,  or  with  knowledge  or  notice  that 
her  mother  intended  by  the  conveyance  to  defraud  her  cred- 
itors, is  without  any  evidence  to  support  it. 

2.  We  come  now  to  the  consideration  of  that  part  of  the 
decree  of  the  district  court  in  and  by  which  the  conveyance 
from  Mrs.  Starks  to  Joseph  Krailick  was  set  aside.  There  is 
no  general  finding  in  favor  of  appellees  or  against  appellants; 
nor  is  there  any  special  finding  as  to  whether  Krailick  was 
or  was  not  a  bona  fide  purchaser  of  this  land,  nor  even  that 
he  knew  of  appellees'  claims  before  paying  the  purchase 
money  to  Mrs.  Starks,  as  appellees  allege  in  **•  their  peti- 
tion. The  court  found  specially  that  the  conveyance  from 
Mrs.  Reid  to  Mrs.  Starks  was  made  and  accepted  without 
consideration,  and  with  the  intent  to  defraud  Mrs.  Reid's 
creditors;  and,  without  more  ado,  proceeded  to  decree  that 
uot  only  that  conveyance,  but  the  one  by  Mrs.  Starks  to  Krai- 
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lick  be  set  aside.  The  only  issue  in  the  case  so  far  as  Krai- 
lick  was  concerned  was  whether  he  was  a  bona  fide  purchaser 
of  the  property,  and  it  was  error  for  the  court  to  pronounce  a 
■decree  annulling  his  title  without  either  a  special  or  a  general 
finding  against  him:  Code  Civ.  Proc,  sec.  297;  Sprick  v. 
Washington  County,  3  Neb.  253;  Smith  v.  Silvis,  8  Neb. 
164;  Foster  v.  Devinney,  28  Neb.  416.  This  decree,  then, 
against  Krailick  cannot  stand,  but  in  view  of  the  disposition 
we  have  decided  to  make  of  the  entire  case,  we  shall  not  send 
it  back  for  a  retrial.  In  view  of  the  evidence,  or  rather  the 
absence  of  evidence,  in  the  record,  a  finding  of  the  court  against 
Krailick  would  not  avail  to  support  the  decree.  There  is  no 
pretense  that  Krailick  had  any  knowledge  or  notice  of  Mrs. 
Reid's  debts,  or  the  alleged  fraudulent  intent  or  purpose  of 
Mrs  Reid  and  Mrs.  Starks  in  the  matter  of  the  conveyance  of 
the  land  at  the  time  he  bought  of  Mrs.  Starks;  nor  that  he 
did  not  pay  full  consideration  for  the  land.  The  only  claim 
made  against  him  is  that  before  he  paid  over  the  purchase 
money  he  learned  of  appellees'  debts  and  claims  in  the  prem- 
ises. It  appears  from  the  evidence  that  Krailick  bought  the 
land  prior  to  1890,  and  took  a  bond  for  a  deed;  that  Mrs. 
Starks'  conveyance  to  him  is  dated  January  3,  1890;  that 
Krailick  borrowed  the  money  of  or  through  a  loan  company 
to  pay  Mrs.  Starks,  and  left  the  money  in  the  bank  for  her, 
and  so  advised  her,  and  that  when  she  called  for  the  money 
the  bank  refused  to  pay  it  over  unless  appellees'  claims  were 
paid.  In  short,  there  is  no  evidence  before  us  from  which 
the  court  would  have  been  justified  in  finding  that  Krailick 
was  any  thing  other  than  a  bona  fide  purchaser  of  this  land, 
with  all  that  that  term  implies. 

•'*  3.  The  controlling  factor  in  this  case,  however,  is  that 
at  the  date  Mrs.  Reid  conveyed  this  land  to  Mrs.  Starks  it 
was  Mrs.  Reid's  homestead,  and  therefore  not  susceptible  of 
fraudulent  alienation.  The  contention  of  apj)ellees  is,  that, 
because  Mrs.  Reid  and  her  husband  left  the  farm  and  resided 
in  Wahoo,  they  thereby  abandoned  the  homestead.  All  the 
evidence  is  that  they  left  it  tem{)orarily,  and  the  evidence 
does  not  support  the  court's  conclusion,  if  it  made  such,  that 
they  abandoned  the  homestead;  i.  e.,  that  they  left  it  with 
the  intention  of  not  returning.  The  rule  is,  that,  to  establish 
abandonment  of  a  homestead,  the  evidence  must  show  not 
only  that  the  party  removed  from  the  homestead,  but  that 
he  did  so  with  the  intention  of  not  returning,  or  that  after 
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such  removal  he  formed  the  intention  of  remaining  awayr 
Eckman  v.  Scott,  34  Neb.  817;  Gouhennnt  v.  Cockrell,  20  Tex.  98. 
In  Duffey  v.  Willis,  99  Mo.  132,  defendant  left  his  homestead 
for  several  years,  doing  business  in  other  places  part  of  the 
time.  The  homestead  property  was  rented  from  month  ta 
month,  and  was  at  one  time  vacated  by  the  tenant;  and  de- 
fendant then  intended  to  return  to  it,  but  was  prevented  by 
his  business.  There  was  evidence  that  defendant's  residence 
elsewhere  was  temporary,  and  that  he  intended  to  return. 
He  acquired  no  new  home  elsewhere.  The  supreme  court  of 
Missouri  held  that  these  facts  did  not  work  an  abandonment 
of  the  homestead:  See,  a.\BO,  McFarland  v.  Washington  (Ky., 
Sept.  20,  1890).  A  case  very  like  the  one  at  bar  is  found 
in  Kenley  v.  Hudelson,  99  111.  493,  39  Am.  Rep.  31.  It  is  said 
in  the  opinion  in  that  case:  "  It  appears  from  the  evidence 
that  complainant  resided  on  the  premises  about  six  year» 
until  February,  1876,  when  she  rented  to  a  tenant  and  moved 
to  Louisville,  a  town  about  three  miles  distant,  for  the  pur- 
pose of  educating  an  invalid  child.  At  the  time  she  moved  she 
expressed  an  intention  to  return.  When  the  lea«e  was  made 
she  reserved  the  right  to  move  back  at  the  end  of  the  year. 
She  did  not  move  all  her  personal  property  away.  She  left 
farming  ^^^  implements,  a  loom,  spinning-wheel,  bedsteads, 
etc.    From  the  testimony  it  is  apparent  complainant  did  not 

abandon  the  homestead Where  a  person  leaves  a  place 

which  is  occupied  as  a  homestead,  for  a  temporary  purpose, 
intending  to  return,  ....  it  cannot  be  held  that  the  home- 
stead has  been  abandoned."  The  cases  agree  in  holding  that 
removing  from  a  homestead  and  residing  elsewhere  for  the 
purpose  of  business,  health,  or  pleasure  does  not  work  air 
abandonment  of  the  homestead,  unless  coupled  with  such 
removal  is  the  intention  not  to  return.  We  reach  the  con- 
clusion then,  and  so  decide,  that  the  removal  of  Mrs.  Rei^l 
and  her  husband  from  the  farm  to  Wahoo  and  their  residence 
there  did  not  work  an  abandonment  of  their  homestead.  The 
unbending  rule  of  this  court  is  that  a  finding  of  fact  made  by- 
a  jury  or  trial  judge  will  not  be  disturbed  by  this  court  if 
supported  by  co  upetent  evidence;  that  this  court  will  not 
"weigh  conflicting  evidence,  nor  pass  judgment  upon  the 
credibility  of  witnesses;  but  we  place  the  decision  in  thi& 
case,  not  on  the  ground  that  the  district  court's  decree  is  not 
Bupported  by  sufficient  evidence,  nor  that  it  is  contrary  ta 
the  evidence,  nor  that  it  is  contrary  to  the  weight  of  the  evi- 
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dence,  but  we  predicate  our  conclusion  expressly  on  the 
ground  that  there  is  no  evidence  in  the  record  from  which 
the  trial  court  could  find  that  Mrs.  Reid  and  her  husband 
left  their  home  with  the  intention  of  not  returning.  The  de- 
cree appealed  from  is  reversed,  and  a  decree  will  be  entered 
in  this  court  dismissing  the  cases  of  the  appellees  at  their 
costs. 

Judgment  accordingly.      

Abani>omment  of  Homestead  is  a  QaBSTioN  of  Both  Act  and  Intent: 
McDannell  v.  RagadaU,  71  Tex.  23;  10  Am,  St.  Rep.  729  and  note;  note  to 
McDermoU  v.  Kernan,  7  Am.  St.  Rep.  866. 

What  Removal  will  not  CJosstitutk  Abandonment  or  Homestead. 
See  note  to  Weaver  v.  Nugent,  13  Am.  St.  Rep.  800;  Boot  v.  Brewster,  75 
Iowa,  631;  9  Am.  St.  Rep.  515,  and  note;  McDermott  v.  Kernan,  72  Wis. 
268;  7  Am.  St.  Rep.  864,  and  note;  Fyffeev.  Beers,  18  Iowa,  4;  85  Am.  Dec. 
577;  Franklin  v.  Coffee,  18  Tex.  413;  70  Am,  Dea  292;  Taylor  v.  Boulware, 
n  Tex.  74;  67  Am.  Dec,  642. 

Fkaudolent  Conveyances. — As  to  effect  of  participation  or  knowledge 
by  third  person  purchasing,  and  as  to  what  ia  knowledge  of  facts  sufficient 
to  put  on  inquiry,  see  monograpliic  note  to  Slate  v.  Mason,  34  Am.  St.  Rep. 
398,  399, 

A  Transfer  of  a  Homestead  Cannot  bb  Fraudhlknt  as  Against 
Ckeditobs  of  the  Grantor,  because  they  have  no  right  to  resort  to  it  for 
the  payment  of  their  demands:  Pipkin  v.  yViUiams,  57  Ark.  242;  38  Am.  St. 
Rep.  241;  Hodjes  v.  Winston,  95  Ala.  514;  36  Am.  St  Rep.  241,  and  note; 
Ketchin  V,  McCarUy,  26  S.  C.  1;  4  Am.  St.  Rep.  674. 

Conclusions  Reached  bt  the  Trial  Court  upon  Questions  of  Fact 
will  be  snstained  by  the  supreme  court,  unless  there  is  no  testimony  to 
•ustain  them,  or  they  are  manifestly  against  the  weight  of  the  evidence: 
Sullivan  v.  Stuong,  36  S.  C.  287;  31  Am.  St.  Rep.  865,  and  note. 
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[89  Nebraska,  679.] 

CoNsrrruTiONAL  Law— Statute  Exkmpiixo  Wages— Title  of  Act — 
Class  Legislation. — It  U  Butficiont  if  the  title  of  an  act,  by  general 
language,  fairly  expresses  its  suliject  matter,  and  the  act  applies  to 
every  one  who  falls  within  the  purveiw  of  its  provisions.  Hence, 
"an  act  to  provide  better  protection  for  the  earnings  of  lalwrers,  serv. 
ants,  and  otiier  employees  of  corporations,  firms,  or  individuals,  en- 
gaged in  interstate  buaiuess, "  ia  not  unconstitutional,  either  aa  being 
broader  than  its  title,  or  as  being  prohibited  class  legislation. 

Cosstitutional  Law— Statute  Exrmpti.nu  Wages— Pbnaltt. — An  act 
allowing  one  to  recover  money  wrongfully  taken  from  him,  together 
with  costs,  expenses,  and  a  readonalde  attorney's  fee,  awards  damage* 
which  are  purely  oonipensatory.     Hence,  au  act  exempting  from  attach- 
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ment  and  execution  the  wages  "  of  laborers,  servants,  and  other  em- 
ployees of  corporations,  firms,  or  individuals  engaged  in  interstate 
business,"  and  which  contains  sach  a  provision,  is  not  unconstitutional 
as  imposing  a  penalty  for  the  benefit  of  an  individual. 

Constitutional  Law— "Full  Faith  and  Credit"— Conflict  of  Laws^ 
— Exemption  Laws. — The  "full  faith  and  credit " clause  of  the  federal 
constitution  requires  not  only  that  full  faith  and  credit  shall  be  given  to 
the  judicial  proceedings  of  another  state,  but  also  that  full  faith  and 
credit  shall  be  given  to  the  public  acts  of  such  state.  Hence,  if  the 
exemption  laws  of  the  state  of  Nebraska  are  disregarded  in  judicial 
proceedings  in  the  state  of  Iowa,  and  relief  is  sought  by  the  injured 
party  in  Nebraska,  such  clause  does  not  require  the  courts  of  Nebraska^ 
to  sustain  the  courts  of  Iowa  in  overreaching  their  jurisdiction. 

Constitutional  Law— Statutes- Part  op  Act  Invalid,  Effect  of. — 
Though  part  of  an  act  is  invalid  the  whole  act  is  not  therefore  uncon- 
stitutional, unless  it  appears  from  an  examination  of  the  act  itself  that 
the  invalid  portion  was  designed  as  an  inducement  to  pass  the  valid 
portion,  so  that  the  whole  taken  together  will  warrant  the  belief  that 
the  legislature  would  not  have  passed  the  valid  portion  alone. 

Attachment — Conflict  of  Laws — Foreign  Corporations.— If  a  contract 
is  made,  and  is  performable,  in  the  state  of  Nebraska,  a  foreign  corpo- 
ration having  a  place  of  business  in  that  state,  and  which  institutes  ii> 
another  state  attachment  proceedings,  and  seizes  the  earnings  of  a  citi- 
zen of  Nebraska,  is  subject  to  the  operation  of  a  Nebraska  statute  ex- 
empting such  earnings  from  attachment. 

Attachment — Conflict  of  Laws — Exemption — Situs. — There  is  a  marked 
distinction  between  the  situs  of  a  chose  in  action  for  the  purpose  of 
jurisdiction,  and  its  eUus  for  determining  the  rights  of  the  partie* 
thereto.  Hence,  if  money  is  earned  in  the  state  of  Nebraska  by  a  resi- 
dent thereof,  and  is  payable  there,  a  proceeding  by  foreign  attachment 
in  the  state  of  Iowa,  seizing  and  applying  such  earnings  to  the  payment 
of  defendant's  debt,  must  be  treated  as  within  the  jurisdiction  of  the 
Iowa  courts,  but  the  situs  of  said  earnings  for  the  purpose  of  determin- 
ing the  right  to  exemption  is  Nebraska. 

BrecJccnridge,  Breckenridge  &  Crofoot,  for  the  appellant. 

Kennedy,  Gilbert  &  Anderson,  for  the  appellee. 

****  Irvine,  C.  The  plaintifiF  in  error  is  a  corporatiorv 
organized  under  the  laws  of  the  state  of  New  Jersey.  It  has- 
a  place  of  doing  business,  styled  a  "  general  agency,"  at 
Denver,  Colorado.  ®®*  It  has  also  agencies  in  Iowa  and 
Nebraska,  and  does  business  in  both  of  these  states.  Tho 
agents  there  report  to  the  general  agent  at  Denver.  The 
defendant  in  error  is  a  resident  of  Nebraska,  the  head  of  a 
family,  and  an  employee  of  the  Union  Pacific  Railway  Com- 
pany, whose  lines  extend  into  both  Iowa  and  Nebraska. 
Fleming  bought  from  the  Singer  company  a  sewing-machine^ 
upon  credit.  The  agent  of  the  Singer  company  in  Omaha,, 
after  some  eflForts  to  collect  the  bill,  returned  it  to  the  general 
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agent  at  Denver,  who  in  turn  sent  it  to  the  agent  in  Council 
Bluffs,  Iowa.  The  agent  at  Council  Bluffs  brought  an  action 
in  Pottawattamie  county,  Iowa,  against  Fleming  on  behalf 
of  the  Singer  company,  proceeding  by  process  of  foreign  at- 
tachment, and  garnislied  the  Union  Pacific  Railway  Com- 
pany. The  result  of  this  proceeding  was  that  wages  of 
Fleming  to  the  amount  of  thirty-eight  dollars  and  five  cents, 
due  him  from  the  railroad  company,  were  seized  by  the  Iowa 
court,  and  appropriated  to  the  payment  of  the  judgment 
there  rendered  against  Fleming.  Fleming  then  instituted 
this  action  in  Douglas  county,  Nebraska,  under  sections  531  c, 
531  (1,531  e,  and  531/,  of  the  Code  of  Civil  Procedure  to  recover 
from  the  Singer  company  the  debt  so  garnished,  with  costs, 
expenses,  and  attorney's  fees.  The  wages  reached  by  gar- 
nishment were  earned  within  sixty  days  prior  to  the  com- 
mencement of  the  action  in  Iowa.  Judgment  was  rendered 
in  favor  of  Fleming  in  the  district  court  of  Douglas  county 
in  the  sura  of  ninety-five  dollars  and  fifty-five  cents,  and 
costs,  from  which  the  Singer  company  prosecutes  error.  No 
question  is  raised  as  to  the  sufficiency  of  evidence  to  support 
a  judgment  for  that  amount,  but  the  judgment  is  sought  to 
be  reversed  upon  three  grounds:  1.  That  the  statute  under 
which  the  action  was  brought  is  contrary  to  the  constitution 
of  Nebraska;  2.  That  it  conflicts  with  section  1  of  article  4 
of  the  constitution  of  the  United  States,  requiring  that  full 
faith  and  credit  shall  be  given  in  each  state  to  the  public 
•®*  acts,  records,  and  judicial  proceedings  of  every  other 
state;  3.  That  if  the  law  be  constitutional,  it  does  not  apply 
to  foreign  corporations. 

The  statute  referred  to  is  as  follows: 

"  Sec.  531  c.  That  it  be,  and  is  hereby  declared,  unlawful 
for  any  creditor  of,  or  other  holder  of  any  evidence  of  debt, 
book  account,  or  claim  of  any  name  or  nature  against  any 
laborer,  servant,  clerk,  or  other  employee  of  any  corporation, 
firm,  or  individual,  in  this  state,  for  the  purpose  below  stated, 
to  sell,  assign,  transfer,  or  by  any  means  dispose  of  any  such 
claim,  book  account,  bill,  or  debt  of  any  name  or  nature 
whatever,  to  any  person  or  persons,  firm,  corjjoration,  or  insti- 
tution, or  to  institute  in  this  state  or  elsewhere,  or  prosecute, 
any  suit  or  action  for  any  such  claim  or  debt  against  any 
such  laborer,  servant,  clerk,  or  employee  by  any  process  seek- 
ing to  seize,  attach,  or  garnish  the  wages  of  such  person  or 
persons  earned  within  sixty  days  prior  to  the  commencement 
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of  such  proceeding  for  the  purpose  of  avoiding  the  eflFect  of 
the  laws  of  the  state  of  Nebraska  concerning  exemptions. 

"Sec.  531  d.  That  it  is  hereby  declared  unlawful  for  any 
person  or  persons  to  aid,  assist,  abet,  or  counsel  a  violation  of 
flection  one  of  this  act  for  any  purpose  whatever. 

"Sec.  531  «.  In  any  proceeding,  civil  or  criminal,  grow- 
ing out  of  a  breach  of  sections  one  or  two  of  this  act,  proof  of 
the  institution  of  a  suit  or  service  of  garnishment  summons 
by  any  persons,  firm,  or  individual,  in  any  court  of  any  state 
or  territory  other  than  this  state,  or  in  this  state,  to  seize  by 
process  of  garnishment,  or  otherwise,  any  of  the  wages  of  such 
persons  as  defined  in  section  one  of  this  act,  shall  be  deemed 
prima  facie  evidence  of  an  evasion  of  the  laws  of  the  state  of 
Nebraska,  and  a  breach  of  the  provisions  of  this  act  on  the 
part  of  the  creditor  or  resident  in  Nebraska  causing  the  same 
to  be  done. 

"Sec.  531/.  Any  persons,  firm,  company,  corporation,  or 
•**  business  institution  guilty  of  a  violation  of  sections  one 
or  two  of  this  act  shall  be  liable  to  the  party  injured  through 
such  violation  of  this  act,  for  the  amount  of  the  debt  sold, 
assigned,  transferred,  garnished,  or  sued  upon,  with  all  costs 
and  expenses  and  a  reasonable  attorney's  fee,  to  be  recovered 
in  any  court  of  competent  jurisdiction  in  this  state,  and  shall 
further  be  liable  by  prosecution  to  punishment  by  a  fine  not 
exceeding  the  sum  of  two  hundred  dollars  and  costs  of  prose- 
cution." 

1.  Three  arguments  are  made  upon  the  proposition  that 
the  statute  is  in  conflict  with  the  constitution  of  Nebraska. 
In  the  first  place,  it  is  said  that  the  act  is  broader  than  its 
title.  The  title  is  as  follows;  "  An  act  to  provide  better  pro- 
tection for  the  earnings  of  laborers,  servants,  and  other 
employees  of  corporations,  firms,  or  individuals  engaged  in 
interstate  business."  We  are  somewhat  at  a  loss  to  appreci- 
ate the  argument  based  on  this  proposition.  It  seems  to  be 
the  theory  of  counsel  that  that  portion  of  the  act  which  pro- 
vides for  the  recovery  of  the  debt,  costs,  expenses,  and  attor- 
ney's fee,  and  which  enacts  a  penalty  for  the  violation  of  the 
law  is  not  expressed  in  the  title.  These  features  are  not  dis- 
tinctly expressed,  but  the  title  to  the  act  need  not  amount  to 
an  analysis  or  complete  abstract  of  its  text.  It  is  sufficient 
if  the  title,  by  general  language,  fairly  expresses  its  subject 
matter.  Where  a  bill  has  but  one  general  object,  it  will  be 
auflficient  if  the  subject  is  fairly  expressed  in  the  title:  FeopU 
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V.  McCallum,  1  Neb.  182;  State  v.  Ream,  16  Neb.  681.  The 
title  of  this  act  is  comprehensive.  Merely  to  declare  the  doing 
of  certain  acts  unlawful  would  be  nugatory,  unless  the  act 
itself  or  other  provisions  of  the  law  provided  a  redress  for 
injuries  inflicted  by  reason  of  its  violation.  Without  the  sec- 
tion providing  a  remedy  the  act  would  not  provide  "for  the 
better  protection  of  the  earnings"  of  the  persons  Eought  to  be 
protected.  Both  a  substantial  enactment  of  law  and  a  remedy 
for  its  violation  are  fairly  included  in  the  title,  and  ^^^  the 
act  would  not  be  complete  in  the  absence  of  either  provision. 
It  is  next  urged  that  the  act  is  unconstitutional,  because 
imposing  a  penalty  which  does  not  go  to  the  school  fund. 
The  j.ast  section  of  the  act  undertakes  to  provide  two  rem- 
edies. One  is  that  the  person  violating  it  shall  be  liable  by 
prosecution  to  punishuient  by  fine.  It  is  not  necessary  to 
here  consider  whether  that  portion  of  the  act  is  valid.  If  it 
is,  the  fine  imposed  is  like  all  other  fines  in  criminal  cases, 
and  is  not  subject  to  the  objections  urged.  If  it  be  not  valid, 
the  whole  act  is  not  therefore  unconstitutional.  Where  a 
part  of  an  act  is  void  and  a  part  in  its  nature  valid,  the  whole 
act  is  not  void,  unless  it  appears  from  an  examination  of  the 
act  itself  tliatthe  invalid  portion  was  designed  as  an  induce- 
ment to  pass  the  valid,  so  that  the  whole,  taken  together, 
will  warrant  the  belief  that  the  legislature  would  not  have 
passed  the  valid  portion  alone:  Slate  v.  Lancaster  County, 
6  Neb.  474;  State  v.  Lancaster  County,  17  Neb.  85;  Trumble  v. 
TrumbUy  37  Neb.  340.  But  counsel  say  the  provision  per- 
mitting the  recovery  not  only  of  the  debt,  but  of  costs,  ex- 
penses, and  attorney's  fees  ia  in  the  nature  of  a  penalty; 
and  we  are  cited  upon  that  subject  to  Atchison  etc.  Ry.  Co. 
V.  Baty,  6  Neb.  37;  29  Am.  Rep.  356.  In  that  case  an  act 
was  held  void  because  it  sought  to  give  to  the  owner  of  live- 
titock  injured  upon  a  railroad  double  the  value  of  his  prop- 
erty. This  double  recovery  was  clearly  in  the  nature  of  a 
penalty.  It  had  no  element  of  compensation,  but,  in  the 
statute  we  are  considering,  the  damages  awarded  are  purely 
compensatory.  Nothing  is  allowed  by  way  of  vindictive 
damages  or  as  a  penalty,  but  the  injured  party  is  made 
whole  by  being  permitted  to  recover  the  amount  of  money 
wrongfully  taken  from  him,  together  with  the  exact  costs 
and  expenses  by  him  incurred,  and  a  reasonable  attorney's 
fee,  wliich  is  also  an  item  of  expense  for  which  he  should 
be  compensated,  and  which,  probably,  would  have  been  in- 
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eluded  as  costs  and  **•  expenses  even  though  not  otherwise 
expressed.  The  law  is  for  none  of  the  reasons  urged  in  con- 
flict with  the  constitution  of  Nebraska. 

2.  Is  the  act  in  conflict  with  the  constitution  of  the  United 
States?  It  is  said  in  support  of  this  proposition  that  the 
courts  of  Iowa  have  held  that  a  nonresident  of  Iowa  or  a 
foreign  corporation  may  have  an  attaclinient  in  that  state 
against  a  nonresident  upon  precisely  the  same  grounds  and 
upon  the  same  conditions  as  a  resident.  The  case  of  Mooney 
V.  Union  Pac.  By.  Co.,  60  Iowa,  346,  is  cited  as  sustaining 
that  contention.  The  case  cited  certainly  goes  that  far;  and 
that  case  and  later  cases  which  might  have  been  cited  carry 
the  doctrine  further,  and  go  to  the  extent  of  holding  that  a 
citizen  of  Nebraska  may  sue  another  citizen  of  Nebraska  in 
the  courts  of  Iowa,  obtain  jurisdiction  by  attaching  and  gar- 
nishing the  wages  earned  by  defendant  in  Nebraska,  and  there 
payable  to  him  by  a  railroad  company  which  happens  to  oper- 
ate in  both  states;  and  that  in  such  case  the  defendant,  being 
a  nonresident  of  Iowa,  is  not  entitled  to  the  benefits  of  the 
Iowa  exemption  laws,  and  that  the  Iowa  courts  will  not,  even 
upon  principles  of  comity,  give  efl'ect  to  the  Nebraska  exemp- 
tion laws,  and  that  by  such  a  device  the  defendant  is  abso- 
lutely deprived  of  his  exemptions  under  the  law  of  either 
state.  The  question  presented  is  whether  the  courts  and  the 
legislature  of  this  state  are  required,  in  order  to  give  full  faith 
and  credit  to  the  judicial  proceedings  of  Iowa,  to  sanction 
such  a  proceeding.  We  think  not.  The  section  of  the  fed- 
eral constitution  referred  to  requires  not  only  that  full  faith 
and  credit  shall  be  given  to  the  judicial  proceedings  of  an- 
other state,  but  also  that  full  faith  and  credit  shall  be  given 
to  the  public  acts  of  such  state.  The  laws  of  Nebraska  make 
sixty  days'  wages  of  laborers,  mechanics,  and  clerks,  wlio 
are  heads  of  families,  exempt  from  attachment,  execution, 
and  garnishment  proceedings.  Where  the  wages  are  earned 
in  Nebraska,  and  are  there  payable  to  the  laborer  residing 
*®''  there,  Nebraska  is  the  situs  of  the  debt:  Wright  v.  Chi- 
cago etc.  R.  R.  Co.,  19  Neb.  175;  56  Am.  Rep.  747;  Mason  v. 
Beebee,  44  Fed.  Rep.  556.  As  pointed  out  in  the  case  of 
Mason  v.  Beebee,  44  Fed.  Rep.  556,  there  is  a  marked  distinc- 
tion between  the  sittis  of  a  chose  in  action  for  the  purpose  of 
jurisdiction  and  its  situs  for  determining  the  rights  of  the 
parties  thereto.  The  case  of  Mason  v.  Beebee,  44  Fed.  Rep, 
556,  contains  a  well-reasoned  discussion  of  the  whole  subject 
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by  Judge  Shiras.  The  opinion  is  too  long  to  quote  entire, 
and  the  whole  of  it  is  so  closely  applicable  to  the  case  at  bar 
that  we  could  not  select  one  portion  as  more  proper  for  quo- 
tation than  the  rest.  Suffice  it  to  say  that  the  case  of  Mooney 
7.  Union  Pac.  Ry.  Co.,  60  Iowa,  346,  is  there  discussed  in  ex- 
tenso,  its  fallacies  laid  bare,  and  the  monstrous  injustice  and 
disregard  of  the  laws  of  other  states  which  would  result  from 
following  the  Mooney  case  are  there  demonstrated.  If  the 
situs  of  the  debt  was  Nebraska  and  not  Iowa,  then  it  follows 
that  no  legislative  or  judicial  interposition  in  Iowa  could 
rightfully  sustain  the  jurisdiction  of  Iowa  courts  in  such  a 
case.  If  the  courts  of  Iowa  should  seek  to  prosecute  a  citi- 
zen of  Nebraska  who  does  not  come  within  their  jurisdiction, 
and  to  reach  over  into  Nebraska  and  take  from  this  state  the 
property  of  that  citizen  here  located,  can  any  one  for  a  mo- 
ment urge  or  seriously  consider  that  our  legislature  and  courts, 
in  order  to  give  full  faith  and  credit  to  the  judicial  proceed- 
ings of  Iowa,  must  stand  idly  by  and  countenance  such  a 
proceeding?  Must  we  permit  our  laws  to  be  nullified  and 
evaded  in  order  to  sustain  the  courts  of  another  state  in  over- 
reaching their  jurisdiction,  in  refusing  to  exercise  the  comity 
elsewhere  accorded  sister  states  and  in  seizing  the  property 
in  Nebraska  of  citizens  of  Nebraska  who  have  not  brought 
themselves  within  the  lawful  reach  of  Iowa  courts?  To  quote 
from  the  brief  of  the  plaintiff  in  error  a  citation  from  Black 
on  Constitutional  Prohibitions:  "The  moment  a  state  at- 
tempts to  lay  its  hands  upon  the  rigiits  of  those  whose  domi- 
ciles and  affairs  are  beyond  its  *****  boundaries  its  acts  are 
null."  And  to  quote  again  from  that  brief:  "  Where,  at  the 
place  of  comiviission,  the  act  is  legally  innocent  it  cannot  be 
elflewhere  made  a  delict," — a  principle  which,  if  correct,  must 
give  rise  to  another  principle,  that  where,  at  the  place  of  com- 
mission, the  act  is  legally  wrong  it  cannot  be  elsewhere  made 
right.  The  decisions  of  the  supreme  court  of  the  United 
States  in  nowise  militate  against  this  view.  In  Green  v.  l^dn. 
Bmkirk,  5  Wall.  310,  and  7  Wall.  139,  the  decision,  so  far  as 
it  is  applicable  to  this  case,  we  think  directly  tends  to  support 
our  view.  In  that  case  one  Bates,  a  citizen  of  New  York, 
owned  certain  iron  safes  in  Chicago  upon  which  he  gave  a 
mortgage  to  Van  Buskirk  and  others,  wlncii  was  executed  and 
delivered  in  New  York.  The  laws  of  Illinois  required,  for  the 
validity  of  a  chattel  mortgage  as  agaiimt  third  persons,  that 
it  should  be  recorded  and  the  property  delivered  to  the  mort- 
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gagee.  These  conditions  were  not  complied  with.  The  laws 
of  Illinois  further  permitted  attachments  against  a  nonresi- 
dent debtor.  A  creditor  of  Bates  sued  by  attachment  in 
Illinois,  and  levied  upon  and  sold  the  safes.  Van  Buskirk 
then  sued  this  creditor  in  New  York  state,  and  the  creditor 
pleaded  in  bar  the  attachment  proceedings  in  Illinois.  The 
New  York  courts  held  that  the  transaction  was  governed  by 
the  laws  of  New  York,  and  the  case  was  then  taken  by  writ 
of  error  to  the  supreme  court  of  the  United  States,  which  held 
that  the  attaching  creditor  had  been  denied  a  privilege  ac- 
corded him  by  the  constitution  of  the  United  States,  that  the 
property,  to  wit,  the  safes,  were  situated  in  Illinois,  and  that 
the  Illinois  law  must  govern  them.  That  is  precisely  the 
position  of  the  defendant  in  error  here.  His  property  which 
was  seized  was  in  Nebraska,  and  subject  to  the  jurisdiction  of 
our  courts  and  not  those  of  Iowa. 

In  Cole  V.  Cunningham,  133  U.  S.  107,  it  was  held  that  it 
was  not  in  violation  of  the  constitution  of  the  United  States 
for  a  court  in  one  state,  in  which  proceedings  have  *®*  been 
begun  to  distribute  the  estate  of  an  insolvent  debtor  among 
his  creditors,  to  enjoin  a  creditor  of  the  insolvent,  a  citizen  of 
the  same  state,  from  proceeding  to  judgment  and  execution 
in  a  suit  against  the  insolvent  in  another  state  by  an  attach- 
ment of  his  property,  which  property  the  insolvent  law  of  the 
etate  of  the  domicile  of  the  parties  required  the  debtor  to  con- 
vey to  his  assignee.  It  is  true  that  in  Cole  v.  Cunningham, 
133  U.  S.  107,  there  was  a  strong  dissenting  opinion  by  Mr. 
Justice  Miller,  concurred  in  by  Justices  Field  and  Harlan; 
but  the  dissent  there  was  upon  the  ground  that  the  opinion 
of  the  majority  was  contrary  to  Green  v.  Van  Buskirk,  5  Wall. 
310,  7  Wall.  139,  the  situs  of  the  debt  in  Cole  v.  Cunningham, 
133  U.  S.  107,  which  it  was  sought  to  reach  by  attachment, 
being  in  the  state  where  the  attachment  was  levied,  and  not 
in  the  state  of  the  residence  of  the  parties  where  the  injunc- 
tion was  granted;  so  that,  taking  either  the  majority  opinion 
or  the  dissenting  opinion  in  Cole  v.  Cunningham,  133  U.  S. 
107,  we  think  that  the  case  lends  force  to  the  views  we  have 
expressed. 

Even  the  courts  of  Iowa  have  refused  to  apply  to  their 
own  citizens  the  rules  which  they  seek  to  enforce  extra- 
territorially  against  the  citizens  of  other  states,  and  have 
restrained  a  citizen  of  Iowa  from  prosecuting  a  suit  by  at- 
tachment in  Minnesota  against  another  citizen  of  Iowa  by 
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garnishment  reaching  a  debt  due  for  wages  earned  in  Iowa: 
Teager  v.  Landsley,  69  Iowa,  725.  As  said  by  Judge  Shiras- 
in  Mason  v.  Beehee^  44  Fed.  Rep.  556:  "Is  it  consistent  for 
the  courts  of  Iowa  to  forbid  by  injunction  its  own  citizens 
from  suing  in  Illinois  for  the  purpose  of  evading  the  exemp- 
tion laws  of  Iowa,  and  at  the  same  time  entertain  suits  by 
citizens  of  Illinois  brought  here  for  the  purpose  of  evading 
the  exemption  laws  of  Illinois  "?  If  full  faith  and  credit 
have  in  these  proceedings  not  been  given  to  the  public  acts, 
records,  and  judicial  proceedings  of  another  state  it  is  cer- 
tainly not  the  legislature  or  courts  of  Nebraska  which  have 
been  in  fault. 

•90  "pjjg  conclusion  reached  does  not  conflict  with  the  de- 
cision in  Chicago  etc.  R.  R.  Co.  v.  Moore,  31  Neb.  629,  28  Am. 
•St.  Rep.  534.  It  was  there  held  that  earnings  so  seized  in 
Iowa  could  not  be  recovered  from  the  garnishee,  the  Iowa 
courts  having  acquired  jurisdiction  so  far  as  to  require  the 
garnishee  to  pay  the  money,  and  the  judgment  binding  the 
parties  to  that  extent.  It  is  for  that  reason  that  a  cause  of 
action  arose  against  the  creditor  for  wrongful  proceedings  in 
evasion  of  our  exemption  laws. 

3.  Finally,  it  is  urged  that,  if  the  law  be  constitutional^ 
it  cannot  be  made  to  apply  to  foreign  corporations.  It 
is  stipulated  in  the  bill  of  exceptions  that  the  Singer 
Sewing  Machine  Company  was  and  has  continued  doing- 
business  in  Nebraska.  It  is  stipulated  that  the  debt  out 
of  which  the  controversy  arose  was  contracted  in  Nebraska. 
As  said  by  this  court  in  Turner  v.  Sioux  City  etc.  R.  R. 
Co.,  19  Neb.  241:  "There  is  great  force  in  the  argument 
that  the  exemption  existing  where  a  debt  is  contracted 
is  a  vested  right  in  rem,  which  follows  the  debt  into  any 
jurisdiction  in  which  an  action  raay  be  brought;  that  is,, 
that  the  law  in  force  when  and  where  a  debt  was  con- 
tracted should  govern  as  to  the  rights  of  the  creditor  and 
debtor  in  that  case":  See  on  this  subject  Dorrington  v.  Myers, 
11  Neb.  388;  De  Witt  v.  Wheeler  &  Wilson  Sewing  Machine 
Co.,  17  Neb.  533.  It  is  only  upon  a  principle  of  comity  that 
a  foreign  corporation  is  permitted  to  here  do  business.  When- 
it  does  come  here  and  do  business  it  does  so  with  reference 
to  our  laws.  It  claims  the  rights  and  privileges  of  our  laws, 
and  it  cannot  evade  their  obligations.  It  would  be  monstrous 
to  permit  a  foreign  corporation  to  hold  property  here,  to  con- 
duct business  here,  to  enforce  contractual  rights  obtained-. 
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under  our  laws,  and  at  the  same  time  to  avoid  the  contrac- 
tual obligations  imposed  by  the  same  laws.  But  it  is  said 
that  the  judgment  complained  of  grew  out  of  an  act  com- 
mitted elsewhere  and  innocent  where  it  was  committed. 
The  general  principle  is  conceded  that  the  law  of  the  place 
***  where  an  act  is  done  determines  its  validity;  but  the 
tort  complained  of  was  not  committed  in  Iowa.  The  tort 
consisted  in  seizing  property  in  Nebraska  exempt  under  the 
laws  of  Nebraska.  The  plaintiff  in  error  was  enabled  to  do 
this  by  instituting  proceedings  in  another  state;  but  the  tort 
consisted  not  in  instituting  those  proceedings  in  Iowa.  A 
suit  might  rightfully  be  begun  there  in  personam  had  Flem- 
ing brought  himself  within  the  jurisdiction  of  the  Iowa  courts. 
No  action  would  have  arisen  had  the  property  attached  been 
situated  in  Iowa  or  in  a  state  other  than  Nebraska.  The 
wrong  was  in  seizing  the  debt  situated  in  Nebraska,  payable 
in  Nebraska  to  a  citizen  of  Nebraska.  The  statute  in  this 
respect  is  not  confined  to  actions  begun  in  another  state,  but 
extends  to  every  attachment  or  garnishment  of  exempt 
wages  whether  the  proceeding  be  instituted  in  this  state 
or  elsewhere.  It  is  true  that,  if  the  proceeding  had  been 
instituted  in  Nebraska,  a  partial  redress  could  have  been 
had  by  way  of  defense  in  the  original  action,  but  that  con» 
sideration  only  affects  the  quantum  of  damages.  The  tort, 
the  cause  of  action,  would  have  been  precisely  the  same. 
There  is  no  question  raised  as  to  the  jurisdiction  of  the  court 
over  the  person  of  the  plaintiff  in  error.  It  has  committed 
an  act  here  which  is  a  tort,  and  it  must  here  answer  for  that 
tort.  A  somewhat  similar  question  was  presented  in  the  case 
of  O'Connor  v.  Walter,  37  Neb.  267;  40  Am.  St.  Rep.  486.  It 
was  there  said:  "  In  extending  credit,  every  one  dealing  with 
the  head  of  a  family  must  take  into  account  this  right  of 
exemption,  and  presumably,  in  every  extension  of  credit, 
this  right  is  recognized.  It  therefore  in  no  way  operates  to 
the  injury  of  the  law-abiding  creditor.  The  rapacity  which 
respects  neither  implied  contract  obligations  nor  statutory 
enactments  must,  in  damages,  respond  for  this,  as  for  any 
other  act  of  misappropriation." 

We  neglected,  perhaps,  in  the  proper  place  to  notice  one 
objection  to  the  act,  but  it  is  one  which  can  be  appropriately 
*•*  noticed  in  closing — that  is,  that  the  act  is  "  a  vicious  ex- 
ample of  class  legislation";  and  Atchison  etc.Ry.  Co.  v.  Baty^ 
6  Neb.  37,  29  Am.  Rep.  356,  is  cited  in  support  of  that  proposi- 
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tion.  The  act  under  discussion  in  that  case  applied  to  one 
class  only,  and  there  was  perhaps  no  basis  founded  upon  any 
reasonable  distinction  for  selecting  that  class  as  the  recip- 
ients of  that  peculiar  privilege.  Here  the  case  is  diflFerent. 
The  act  we  are  now  considering  applies  to  every  one  who  falls 
within  the  purview  of  the  law  exempting  wages.  The  va- 
lidity of  that  exemption  cannot  be  doubted;  and  if  it  were 
proper  for  the  legislature  to  provide  that  exemption,  then  it  cer- 
tainly was  also  proper  for  the  legislature,  by  appropriate  action, 
to  enforce  the  rights  so  granted.  The  mischief,  to  prevent 
which  the  act  was  passed,  is  a  matter  of  common  knowl- 
edge. An  extensive  and  thriving  business  was  being  con- 
ducted by  the  institution  of  suits  precisely  similar  to  that  out 
of  which  this  action  arose,  and  having  for  their  sole  object  the 
evasion  of  the  laws  of  this  state.  The  act  was  passed  to  pre- 
vent, and  should  be  so  construed  as  to  prevent,  the  continu- 
ance of  this  infamous  business.  It  is  perhaps  only  fair  to  say 
that  neither  the  representatives  of  the  corporation  in  Ne- 
braska nor  counsel  for  the  corporation  engaged  in  this  case 
are  shown  to  have  had  any  part  in  the  Iowa  proceedings. 
Judgment  affirmed.  

Garnishment  —  Wagks  —  Exemptions —  Jurisdiotiok  —  Conflict  of 
Laws. — Garnishment  in  one  state  of  debt  exempt  in  another:  See  Drake  v. 
Lake  S/u»e  etc.  Ry.  Co.,  69  Mich.  168;  13  Am.  St.  Rep.  382;  Carson  v.  Hail- 
way  Co.,  88  Tenu.  646;  17  Am.  St.  Kep.  921;  Harwell  v.  Sharp  Brothers,  85 
Ga.  124;  21  Am.  St.  Rep.  149,  and  note;  Douglass  v.  Phenix  Ins.  Co.,  138 
N.  Y.  209;  34  Am.  St.  Rep.  448;  lllinoU  CeiU.  R.  R.  Co.  ▼.  Smiih,  70 
Miss.  344;  35  Am.  St  Rep.  651,  and  note;  O'Connor  v.  Walter,  37  Neb.  267; 
40  Am.  St.  Rep.  486,  and  note;  American  Cent.  Ins.  Co.  v.  tiettla-,  37  Neb. 
849;  40  Am.  St.  Rep.  522. 

Situs  or  Debt  fob  Purpose  or  Garnishment:  IllinoU  Cent.  R  R.  Co. 
T.  SmiUi,  70  Miss.  344;  35  Am.  St.  Rep.  651,  and  note. 

Conflict  or  Laws. — Enforcement  of  laws  of  another  state  will  be  per- 
mitted in  this  state,  when:  See  note  to  Alabama  etc  R.  R.  Co.  v.  Carroll, 
88  Am.  St.  Rep.  178. 

Constitutional  Law — Statute  In  valid  in  Part. — The  unconstitu- 
tionality of  one  portion  of  a  statute  cauuot  defeat  other  portions,  unless  the 
nature  of  the  uncouHtitutional  provision  is  auch  as  to  render  it  of  rital  im- 
portance to  the  whole  statute:  McPheraon  r.  Blacker,  92  Mich.  377;  31  Am. 
St.  Rep.  587. 
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Pleasants  v.  Blodgett. 

[39  Nebraska,  741.] 

Vendor  and  Fcbchaser — Noticb  of  Occopant's  Riqhts. — A  purchaser 
of  real  property  ia  the  actual  possession  aud  occupancy  of  another  i» 
charged  with  notice  of  any  right,  title,  or  interest  which  the  occupant 
has  in  such  property. 

Vendor  and  Purchaser — Quitclaim  Deed. — A  purchaser  of  real  estate, 
under  a  quitclaim  deed,  acquires  only  the  interest  the  grantor  has  ia 
the  property  at  the  time  of  the  conveyance.  If  the  grantor  has  no 
interest,  none  is  conveyed  by  such  a  deed. 

Vendor  and  Purchaser — Record  ov  Mortgage  as  Notice — Presump- 
tion.— The  existence  of  record  of  a  mortgage  on  real  estate  is  of  itself 
sufficient  to  put  an  intending  purchaser  of  the  property  on  inquiry  a» 
to  the  interest  of  the  mortgagor  in  such  real  estate.  The  presumptioa. 
is  that  the  mortgagor  is  the  owner  of  the  property  mortgaged. 

Vendor  and  Purchaser— Quitclaim  Deed — Bona  Fide  Purchaser — 
Who  is  not. — One  who  buys  real  estate  under  a  quitclaim  deed  from 
his  immediate  grantor  is  not  a  bona  fide  purchaser  as  to  outstanding' 
and  adverse  equities  and  interests  against  his  grantor  shown  by  th& 
record,  or  which  may  be  discovered  by  exercising  reasonable  diligence- 
or  making  proper  examination  and  inquiry. 

Action  to  Quiet  Title — Limitation  of  Action. — The  statute  of  limita- 
tions does  not  begin  to  run  in  favor  of  the  defendant,  in  an  action  to- 
quiet  title,  until  he  asserts  title  or  ownership  to  the  property  in  con- 
troversy. 

Vendor  and  Purchaser— Statute  of  Frauds. — If  the  question  at  issue  i» 
one  of  equities  between  two  parties  holding  deeds  for  the  same  property 
from  the  same  grantor  the  statute  of  frauds  is  inapplicable. 

Action  by  Pleasants  to  quiet  title.  There  was  a  judg- 
ment for  the  plaintiff,  which  was  affirmed  on  the  former 
appeal.     The  facts  are  stated  in  the  opinion. 

H.  H.  Blodgett^  for  the  appellants. 

Charles  0.  Whedon  and  Charles  L.  Hall,  for  the  appellees. 

'**  Ragan,  C.  This  is  a  rehearing  of  Pleasants  v.  Blodgett,. 
32  Neb.  427.  The  opinion  there  reported  contains  a  suflS- 
cient  '**  statement  of  the  facts  in  the  case.  Counsel  for 
appellants  on  the  rehearing  contends: 

1.  That  they  are  bona  fide  purchasers  for  value  without 
notice  of  Pleasants'  title,  and  strenuously  insists  that  th& 
district  court  had  not  before  it  evidence  to  support  its  find- 
ing that  appellants  were  not  bona  fide  purchasers,  and  that, 
this  court  was  entirely  wrong  in  afiirming  the  decree  of  the 
district  court.  This  contention  of  appellants  has  led  us  to  a 
re-examination  of  the  entire  evidence  in  the  record.  This 
record   contains   evidence   showing  that  on  the   3d  of  Feb- 
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ruary,  18'4,  Pleasants  bought  the  property  in  controversy 
from  one  Boyd,  and  paid  for  it  by  assigning  to  Boyd  a  judg- 
ment, and  for  the  balance  of  the  purchase  price  gave  his 
note  to  Boyd,  secured  by  a  mortgage  on  the  property;  that 
this  mortgage  was  at  once  recorded;  that  at  this  time  the 
property  was  a  vacant  lot  without  any  improvements;  that 
Boyd  promised  Pleasants  to  execute  a  deed  and  leave  it 
with  one  Scott  for  Pleasants,  and  afterward  told  him  he 
had  done  so;  Scott  does  not  remember  whether  the  deed  was 
left  with  him  or  not,  but  says  it  might  have  been;  that  some 
of  his  papers  were  destroyed  by  fire;  that  Pleasants,  in  1885* 
paid  off  the  mortgage  he  had  given  Boyd,  and  in  April,  1886, 
paid  up  the  taxes  and  took  actual  possession  of  this  lot,  until 
then  vacant  and  unoccupied;  that  Boyd  left  the  state  about 
1875,  having  sold  the  Pleasants  note  and  mortgage;  that  in 
1887  Blodgett  was  advised  that  in  1874  he  had  sold  the  prop- 
erty to  Pleasants,  and  taken  a  mortgage  from  Pleasants; 
thereupon  Boyd  executed  a  second  deed  for  the  property  to 
Pleasants;  that  appellant  Blodgett  claims  title  to  this  lot  by 
virtue  of  a  quitclaim  deed  from  Boyd,  dated  August  6,  1875, 
and  recorded  by  Mr.  Blodgett  eleven  years  and  three  days 
later;  that  Mr.  Blodgett  took  no  possession  of  this  lot;  that 
he  exercised  no  act  of  ownership  over  it;  that  his  first  asser- 
tion of  ownership  of  the  property  was  the  filing  of  his  deed; 
that  he  never  paid  any  taxes  on  the  lot;  that  he  was  present 
when  Pleasants  bought  '*'  the  lot  of  Boyd;  that  the  trans- 
action— that  is,  the  purchase  of  the  lot  and  the  giving  of  the 
mortgage — occurred  in  Mr.  Blodgett's  ofiice.  Boyd,  by  his 
deed  to  Blodgett,  expressly  quitclaimed  such  interest  as  he, 
Boyd,  had  in  the  property.  Boyd  at  that  time  had  no  inter- 
est in  the  property,  and  hence  conveyed  none:  Hnytv.  Schuy- 
ler, 19  Neb.  657;  Johnson  v.  Williavu,  37  Kan.  179;  1  Am.  St. 
Rep.  243.  We  cannot  say  from  this  evidence  that  the  district 
court  erred  in  finding  that  Mr.  Blodgett  was  not  an  innocent 
purchaser  of  this  property. 

2.  So  far  as  appellants,  the  Ritcheys,  are  concerned,  they 
claim  to  have  purchased  this  property  from  Mr.  Blodgett, 
taking  from  him  a  quitclaim  deed  and  giving  hira  back  a 
mortgage  to  secure  the  entire  purchase  money.  At  the  time 
they  took  their  quitclaim  deed  Pleasants  was  in  the  actual 
and  open  possession  of  this  lot.  His  possession  was  notice  to 
all  tlie  world  of  his  rights  and  interest  in  the  property:  Uhl 
▼.  May,  5  Neb.  157;  Schannan  v.  Scharman,  38  Neb.  39. 

AM.  8T.  Kn..  Vou  XLI1.-40 
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3.  The  next  complaint  of  appellants  is  that  to  Pleasants* 
action  to  quiet  title  to  this  lot  they  set  up  as  a  defense  that 
*'  Boyd  and  Pleasants  confederated  together  to  make  a  se- 
curity and  sale  of  the  mortgage,"  and  for  this  purpose  Pleas- 
ants gave  his  note  without  consideration  to  Boyd  for  twenty- 
five  dollars,  secured  by  a  mortgage  on  this  property.  This 
note  Boyd  was  to  pay,  and  as  a  matter  of  fact  Pleasants 
never  bought  the  lot,  and  that  the  district  court,  and  this 
court  as  well,  wrongfully  refused  under  the  evidence  to  so 
find.  This  was  a  good  defense,  if  proved,  but,  in  our  humble 
opinion,  the  finding  of  the  district  court  adversely  to  the  con- 
tention of  appellants  as  to  this  defense  is  supported  by  the 
evidence.  The  fact  that  there  was  of  record  a  mortgage 
from  Pleasants  to  Boyd  on  this  property  was  sufficient  of 
itself  to  warn  a  prudent  intending  purchaser  thereof  that 
Pleasants  probably  claimed  some  interest  in  the  property. 
When  one  makes  a  mortgage  on  real  estate  to  another  the 
presumption,  at  least,  is  that  the  mortgagor  is  the  owner  of 
the  property  mortgaged, 

T44  ^  -pi^e  fourtli  complaint  of  appellants  is  that  the  dis- 
trict court  in  its  former  opinion  disregarded  the  plea  of  the 
statute  of  limitations  set  up  by  appellants  to  appellee's  ac- 
tion. Counsel  seems  to  overlook  the  fact  that  this  is  an 
action  brought  by  appellee  to  quiet  his  title;  and  we  are  not 
aware  of  any  rule  of  law  that  requires  the  owner  of  real 
estate  to  bring  such  an  action  until  some  one  in  some  manner 
Bets  up  or  asserts  some  title  or  claim  against  the  property, 
the  title  of  which  is  sought  to  be  quieted.  So  far  as  the  evi- 
dence in  the  record  shows,  the  first  assertion  of  title  or  own- 
ership to  the  property  in  controversy  ever  made  by  any 
of  the  appellants  was  made  by  appellant,  Mr.  Blodgett, 
when  he  filed  his  quitclaim  deed  in  August,  1886.  If  the 
statute  of  limitations  is  a  defense  to  such  an  action  as  this, 
then  the  statute  did  not  begin  to  run  until  the  filing  of  the 
quitclaim  deed,  and  was  not  a  bar  at  the  time  this  suit  was 
begun. 

6.  The  final  contention  of  the  appellants  is  that  both  the 
district  court  and  this  court  ignored  the  statute  of  frauds 
pleaded  by  the  defendants  as  a  defense  to  the  action  of  Pleas- 
ants. It  seems  to  be  the  opinion  of  the  learned  counsel  for 
appellants  that  because  a  deed  was  not  made  and  delivered  by 
Boyd  to  Pleasants  at  the  time  of  his  purchase  of  the  lot 
Pleasants  cannot  be  heard  to  claim  title  to  this  lot,  and  his 
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only  remedy  is  to  sue  Boyd  for  the  purchase  money.  But 
this  is  not  an  action  by  Boyd  against  Pleasants  to  compel 
him  to  convey  the  real  estate  mentioned.  The  question  here 
is  one  of  equities  between  two  parties  holding  deeds  for  the 
€ame  property  from  the  same  grantor,  and  we  confess  our 
inability  to  see  that  the  statute  of  frauds  is  applicable.  It 
may  be  that  this  inability  on  our  part  is  unpardonable,  but 
the  fact  remains  that  we  are  unable  to  comprehend  that 
which  to  the  learned  counsel  seems  so  lucid.  The  former 
opinion  of  this  court  is  adhered  to. 
Affirmed. 

Post,  J.,  not  sitting.  

Vendor  and  Purchaser — ^Notice. — Purchase  from  one  not  in  pos- 
session is  chargeable  with  what  notice  and  duty:  Knapp  v.  Bailey,  79  Me. 
195;  1  Am.  St.  Rep.  295;  Rorer  Iron  Co.  v.  Trout,  83  Va.  397;  5  Am.  St. 
Kep.  285. 

A  Purchaser  by  Quitolaiu  Deed  Takes  Only  what  the  vendor  could 
lawfully  convey:  Han  Francisco  v.  Lawlon,  18  CaL  465;  79  Am.  Dec.  187; 
note  to  Adams  v.  Cuddy,  25  Am.  Dec.  334;  Snyder  v.  Laframboiae,  Breese, 
343;  12  Am.  Dec.  187. 

Notice  Must  be  Taken  of  Mortqages  and  Other  Matters  or  Record: 
AJtiurn  V,  Freeman,  46  Minn.  156;  24  Am.  St.  Rep.  206;  Stewart  v.  Ma- 
t/ieny,  66  Miss.  21;  14  Am.  St.  Rep.  638,  and  notes;  McPheraon  v.  Rollins, 
107  N.  Y.  316;  1  Am.  St.  Rep.  826,  and  note  829;  Knapp  y.  Bailey,  79  Me. 
195;  1  Am.  St.  Rep.  295. 

Vendor  and  Purchaser — Notice. — Whatever  will  put  a  purchaser  on 
inquiry  and  le&d  to  knowledge  is  notice:  See  cases  cited  in  note  to  Murrell 
V.  Mandelbaum,  34  Am.  St.  Rep.  783;  Clark  v.  Holland,  72  Iowa,  34;  2  Am. 
St.  Rep.  230;  Knapp  v.  Bailey,  79  Me.  195;  1  Am.  St.  Rep.  295. 

Vendor  and  Purchaser. — Purchaser  by  Quitclaiu  is  not  a  fiona^ds 
purchaser  witliout  notice:  See  note  to  Tliorn  v.  Newaom,  53  Am.  Rep.  751. 

Cloud  on  TrrLE  not  Within  General  Statute  or  Luutatioms:  Se« 
note  to  Wagner  v.  Law,  28  Am.  St.  Rep.  72. 
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[80  NiBBASXA,  848.] 
OUARDIAIV   AHD  WaRD— POWEB  O?  NATURAL  OUARDIAIT— JOBTSDICnOir 

In  the  absence  of  a  statute  conferring  authority  on  a  natural  guardian, 
as  such,  to  dispose  of  the  real  estate  of  his  wards,  a  court  has  no  power 
to  authorize  him,  as  such,  to  sell  the  property  of  his  wards.  The  stat- 
ate  of  Nebraxka  does  not  empower  him  to  do  so. 

OUARDIAN    AND   WaRD— AUTHORITY    OF    LkOAL   OuARDIAH    AS  TO    SaLB— 

Power  or  Court. — The  authority  of  a  guardian  to  sell  the  real  estata 
of  his  wards  for  any  purpose  must  be  found  in  the  statute;  and,  if  the 
•tatute  coufera  no  such  authority  upi>u  th«  natural  guardian,  the  only 
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guardian  a  court  has  jurisdiction  to  license  to  make  such  a  sale  is  on» 
who  has  been  appointed  and  commissioned  by  a  court  having  authority 
to  appoint  guardians,  and  who  has  accepted  such  appointment  and  i» 
qualified  aud  acting. 

GOARDIAN   AND  WaRD. — A  NATURAL  GcTARDIAN   MAT  BeCOMB   THE   LeOAL 

Guardian  of  hia  wards,  by  appointment  from  the  proper  authority,  ac» 
ceptance  of  such  appointment,  and  qualifying  as  such  legal  guardian. 

Guardian  and  Ward — Application  of  Foreign  Guardian  for  Licensb. 
TO  Sell — Jurisdiction. — On  the  application  of  a  foreign  guardian  ta 
the  district  court  of  Nebraska  for  a  license  to  sell  the  real  estate  of  his- 
wards,  situated  in  that  state,  the  fact  that  the  guardian's  appointment 
was  made  in  the  state  of  Iowa,  if  the  wards  were  residing  there  at  the- 
time  of  such  appointment,  and  that  the  wards  had  afterward  removed 
to  the  state  of  Illiuqis,  and  were  residing  there  at  the  time  of  the  ap- 
plication in  Nebraska  to  sell,  does  not  deprive  him  of  control  over 
them,  or  their  property,  or  the  court  of  Nebraska  of  jurisdiction  to- 
grant  the  license. 

Guardian  and  Ward — Evidence — Conclusiveness  of  Finding  as  to 
Guardian's  Appointment. — On  the  application  of  a  foreign  guardian 
for  leave  to  sell  the  real  estate  of  his  wards  the  question  as  to  whether 
the  certified  copy  of  the  guardian's  appointment  is  the  best  evidence,, 
or  competent  evidence,  is  one  for  the  court  hearing  the  application,  and. 
it  is  for  that  court  to  say  whether  it  is  satisfied  with  the  evidence  ofl'ered 
to  prove  that  the  guardian  is  the  regularly  appointed,  qualified,  and 
acting  guardian  of  the  heirs  whose  real  estate  he  is  making  application 
to  sell.     Its  finding  in  the  matter  is  conclusive  until  reversed  on  appeal. 

Finding  and  Judgment — Collateral  Attack. — The  finding  and  judgment 
of  a  court  cannot  be  successfully  assailed  us  void,  in  a  collateral  pro- 
ceeding, on  the  ground  that  the  court  made  such  finding  or  rendered 
such  judgment  on  incompetent  evidence. 

Guardian  and  Ward — Verification  of  Petition  for  License  to  Selu — 
On  the  petition  of  a  guardian  for  a  license  to  sell  the  real  estate  of  hi* 
wards,  hia  failure' to  verify  it  does  not  afi'ect  the  jurisdiction  of  the 
court  or  render  its  proceedings  void,  especially  if  it  has  betn  verified 
by  the  guardian's  attorney  who  conducts  the  proceedings. 

Guardian  and  Ward. — An  Application  by  a  Guardian  for  a  License  to- 
Sell  the  Real  Estate  of  his  wards  for  their  maintenance  and  educa- 
tion is  a  proceeding  in  rem,  a  proceeding  on  behalf  of  the  wards,  and. 
not  adversary  to  them.  Hence,  notice  to  them  of  such  application  is 
not  essential  to  the  jurisdiction  of  the  court  to  grant  the  license,  though' 
it  might  be  otherwise  with  an  application  to  sell  for  the  purposes  of 
paying  debts. 

Appeal — Finding — Guardian  and  Ward— Confirmation  of  Sale. — If 
the  court,  in  its  order  confirming  a  guardian's  sale  of  the  real  estate  of 
bis  wards,  makes  a  finding  that  the  proceedings  of  the  guardian  in  mak- 
ing the  sale  are,  in  all  respects,  regular,  and  in  conformity  with  law,  it 
will  be  presumed,  nothing  to  the  contrary  appearing  in  the  record,  that 
there  was  evidence  to  justify  the  finding. 

Guardian  and  Ward. — It  is  the  Duty  of  Courts  Having  Authority  to 
Appoint  Guardians  to  see  that  they  are  capable  and  honest,  that  they 
give  and  keep  good  the  bonds  required  for  the  faithful  execution  of  their 
trust,  and  that  they  render,  at  frequent  intervals,  accounts  of  their 
guardianship. 
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Adopted  Statutes— Rule  as  to  Constrdction  of. — The  rule  that,  when 
one  state  adopts  the  statute  of  another,  it  thereby  adopts  the  construc- 
tion placed  on  sucli  statute  by  the  highest  court  of  the  state  from  which 
it  is  taken  has  no  application  when  such  cunstructiou  is  not  placed  on 
the  statute  until  after  its  adoption. 

OuARDTAN  AND  VVard — Sale — DuTY  OF  CotTRT. — The  court  should  not  au- 
thorize a  guardian  to  sell  the  real  estate  of  his  wards  for  their  mainte- 
nance and  education  until  it  has  investigated  and  inquired  into  all  the 
facts,  and  is  satistied  that  such  sale  is  a  necessity,  or  is  for  the  beat  in- 
terests of  the  wards. 

<t0ardiax  and  Wakd— Petition  for  Sale— Statute  Inapplicable — 
Notice. — The  provisions  of  section  109,  chapter  23,  of  the  Compiled 
Statutes  of  Nebraska  of  1893  are  not  applicable  to  a  proceeding  insti- 
tuted by  a  guardian  of  minors  for  a  license  to  sell  their  real  estate  for 
their  education  and  maintenance.  Heuce,  it  is  not  necessary,  in  such 
a  proceeding,  to  serve  notice  of  the  application  to  sell  upon  the  heira 
presumptive  of  the  wanls. 

Ouardian  and  Ward — Bond  oh  Application  for  License  to  Sell — Col- 
lateral Atfack. — In  a  collateral  proceeding  a  guardian's  deed  will 
nut  be  declared  void  on  the  ground  that  the  bond  filed  by  the  guardian 
for  the  purpose  of  obtaining  the  license  to  sell  the  real  estate  of  his 
wards  was  not  formally  approved. 

Guardian  and  Ward — Notice  of  Sale — Appeal.  Finding,  and  Pre- 
sumption.— After  proper  posting  of  notices  of  a  guardian's  sale,  and  a 
finding  by  the  court  that  the  sale  was  regular  and  in  conformity  with 
law,  it  will  be  presumed,  upon  a  collateral  attack,  that  sufficient  evi- 
dence was  ofiFered  to  the  court,  when  the  sale  came  on  for  confirma- 
tion, that  the  notices  thereof  had  been  posted  as  the  statute  required, 
and  the  guardian  reported,  although  no  copy  of  the  posted  notices  waa 
found  in  the  record  of  the  proceedings. 

<ii/ARDiAN  and  Ward. — A  guardian's  sale  of  the  real  estate  of  his  wards, 
not  made  by  the  guardian  personally,  but  through  Lis  attorney  who 
conducted  the  proceedings  in  court,  is  not  for  that  reason  void. 

Ouardian  and  Ward— Sufficienct  of  Description  as  to  Property 
Bold. — Property  sold  and  conveyed  by  a  guardian  was  described  as 
"the  N.  £.  two-thirds  (§)  of  lot  eight  (8)  in  block  two  hundred  and 
three  (203)  of  the  city  of  Omaha,  being  all  that  portion  of  said  lot  eight  (8) 
not  Iclonging  to  the  Union  Pacific  Railway  Company."  This  descrip- 
tion, while  not  very  definite,  was  held  not  void  for  uncertainty,  but 
sufficient  to  identify  the  property. 

Ejectment— £viiiK.NCK. — It,  in  an  ejectment  suit,  the  defendant  claims  title 
by  virtue  of  a  guardian's  sale  and  conveyance,  the  fact  that  the  re- 
quired bond  in  the  j^uuriianship  procei-ding  was  approved  by  the  judge 
of  the  court  gr^mtin;:;  the  tinardan  a  license  to  sell  may,  like  any  other 
fact,  be  provpd  by  the  best  evidence  attainable. 

duARiiiAN  and  Ward— Petition  wor  License  to  Skli — Adult's  Inter- 
est   not    DlVG^irKD    BY  AtPKARANCK— SALE  AND  CONVEYANCE— OOSTEB 

AS  TO  Adult's  Inteukst  —  Auveiub  Possession  —  Limitations  or 
Actions. — Upon  an  application  ly  the  guardian  of  minora  to  sell  their 
real  estate,  if  the  mother  and  an  adult  brother  of  such  miiinra  enter 
their  appearance  and  consent  that  the  license  to  make  the  sale  may  l>e 
granted,  the  iuiereat  of  said  widow  and  adult  son  in  said  real  estate 
Will  not  tlturcfore  be  divoted  by  a  salu  aud  couveyauce  by  virtue  of 
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such  proceedings;  but  if  the  proceedings  purport  to  dispose  of  thft 
interest  of  the  adult  parties,  and  the  purchaser  enters  into  exclusive 
possession,  such  proceedings  and  entry  will  operate  as  an  ouster  of  such 
adults,  the  possession  becomes  adverse,  and,  if  continued  for  the  statu- 
tory period,  will  divest  the  title  of  the  adults. 

Adverse  Possession — Title  Acqoired  by. — One  who  has  been  in  the  open> 
notorious,  exclusive,  and  adverse  possession  of  real  estate  for  ten  years 
becomes  vested  with  a  valid  title  to  the  same. 

Railroad  Companies — Power  of,  to  Acquire  Title  to  Real  Estate. — 
Under  the  constitution  of  Nebraska,  a  railway  corporation  chartered  by 
an  act  of  Congress  is  incompetent  to  take  title  to  real  estate  until  it 
shall  have  become  a  body  corporate  under  the  laws  of  that  state;  but 
a  conveyance  of  real  estate  to  such  a  corporation  is  not  therefore  void;, 
it  is  only  voidable,  and  the  title  is  valid  against  every  one  but  the  state, 
and  can  be  divested  only  in  proceedings  brought  by  the  state  for  that 
purpose. 

Railroad  Companies — May  Acquire  Title  to  Real  Estate  by  Adverse 
Possession. — Though  a  railroad  corporation  chartered  by  act  of  Congress 
is  incompetent  to  take  title  to  real  estate  in  Nebraska  until  it  shall  have 
become  a  body  corporate  under  the  laws  of  that  state,  yet  it  may 
acquire  such  a  title  to  real  property  in  that  state,  by  open,  notorious, 
exclusive,  and  adverse  possession  thereof,  under  a  claim  of  title  for  tea 
years,  as  will  be  valid  against  all  persons  except  the  state. 

Limitations  of  Actions— Not  Stayed  by  Conveyance  to  One  Incompe- 
tent TO  Take  Title. — The  statute  of  limitations  having  begun  to  run 
against  the  owners  of  real  property  in  the  adverse  possession  of  an- 
other, a  conveyance  and  delivery  of  possession  of  such  property  by  the 
adverse  occupant,  to  one  incompetent  to  take  the  title,  does  not  arrest 
the  running  of  the  statute  against  such  owners. 

Railroad  Companies— Foreign  Corporation — Eminent  Domain— Set- 
tlement WITH  Guardian. — Unless  prohibited  by  statute,  a  foreign, 
railroad  corporation  may,  like  a  domestic  corporation,  make  a  settle- 
ment with  the  guardian  of  minors,  whose  estate  it  takes  under  the 
right  of  eminent  domain,  for  depot  purposes,  and  such  settlement,  and 
a  release  and  discharge  by  the  guardian  in  pursuance  thereof,  will  vest 
in  the  corporation  a  perpetual  easement  in  the  property. 

Railroad  Companies — Statutes— Eminent  Domain— Settlement  with 
Guardian. — The  provisions  of  chapter  16  of  the  Compiled  Statutes  of 
Nebraska  of  1893,  concerning  the  power  of  railroad  companies  to  take 
land  under  the  right  of  eminent  domain,  and  to  make  a  settlement 
with,  and  to  take  a  release  and  discharge  from,  legal  guardians,  apply 
to  all  corporations  operating  roads  in  the  state,  whether  domestic  or 
foreign. 

Ouy  R.  C.  Read  and  William  D.  Beckett,  for  the  appellants. 

Francis  A.  Brogan,  for  the  appellee  McGavock. 

John  M.  Thurston  and  W.  R.  Kelly,  for  the  appellee  The- 
Union  Pacific  Railway  Company. 

Montgomery,  Charlton  &  Hall,  for  the  appellees  Hobbie. 

®**  Ragan,  C.     This  is  a  suit  in  ejectment  brought  by 
Susan  B.  Myers,  Sarah  E.  Myers,  Luella  G.  Myers,  Fannie- 
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B.  Myers,  and  Stephen  B.  Myers  against  Alexander  Mc- 
Gavock and  wife,  Henry  C.  Hobbie,  and  C.  E.  Hohbie,  his 
wife,  Helen  C.  Hobbie  and  her  husband,  and  the  Union 
Pacific  Railway  Company  to  recover  possession  of  an  undi- 
vided three-fourths  interest  in  and  to  lot  8,  block  203,  in  the 
city  of  Omaha.  At  the  close  of  the  evidence  the  jury,  in 
obedience  to  an  instruction  of  the  court  to  that  effect,  re- 
turned a  verdict  in  favor  of  the  defendants.  Tiie  court  hav- 
ing refused  to  set  this  aside,  and  having  rendered  judgment 
thereon,  the  plaintiffs  below  bring  the  case  here  on  error. 
All  parties  claim  title  under  one  Henry  B.  Myers,  who  died 
seised  of  the  premises  June  14,  1864.  The  plaintiffs  in  error 
claim  as  his  widow  and  heirs.  The  defendant  in  error, 
Alexander  McGavock,  claims  a  portion  of  the  premises  by 
virtue  of  a  sale  and  conveyance  thereof  to  him,  made  by  the 
guardian  of  the  minor  heirs  of  Henry  B.  Myers.  The 
Hobbies  hold  under  a  conveyance  from  McGavock,  and  their 
claim  will  not  be  further  noticed.  The  Union  Pacific  Rail- 
way Company  holds  possession  of  a  portion  of  the  lot  occu- 
pied by  it  by  virtue  of  a  conveyance  from  McGavock,  and 
holds  possession  of  the  remainder  of  such  portion  of  said  lot 
as  it  occupied  by  virtue  of  an  appropriation  thereof  for  rail- 
road purposes  on  May  15,  1871,  and  a  settlement  then  made 
with  the  guardian  of  the  minor  heirs  of  said  Henry  B. 
Myers  for  all  damages  accruing  to  said  minors  by  reason  of 
said  appropriation  of  said  portion  of  said  lot. 

***  We  will  first  dispose  of  the  case  so  far  as  the  defend- 
ant in  error,  Alexander  McGavock,  is  concerned.  Tlie  point 
relied  upon  by  the  able  and  industrious  counsel  for  plaintiffs 
in  error  to  defeat  McGavock's  title  is,  that  the  guardian's 
deed,  by  virtue  of  which  he  claims,  and  the  proceedings  and 
sale  on  which  said  deed  is  based,  were  and  are  void.  Philip 
Myers,  on  tl)e  8th  of  November,  1864,  was,  by  the  county 
court  of  Mahaska  county,  Iowa,  appoiniod  guardian  for  the 
minor  children  of  Henry  B.  Myers,  deceased,  who,  it  appears, 
died  intestate,  shortly  before  that  time  in  said  county.  Philip 
Myers  accepted  said  appointment,  and  duly  qualified  as  such 
guardian.  On  the  thirteenth  day  of  June,  1874,  he  filed  a  peti- 
tion in  the  district  court  of  Douglas  county,  setting  forth  his 
appointment  as  guardian;  the  names  and  ages  of  liis  wards; 
that  as  heirs  of  Henry  B.  Myers,  deceased,  they  were  owners 
of  the  real  estate  in  controversy  here;  that  it  was  necessary 
for  the  support,  care,  maintenance,  and  education  of  his 
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wards  that  said  real  estate  should  be  sold,  and  prayed  said 
district  court  for  a  license  for  such  purpose.  In  accordance 
with  the  prayer  of  the  petition  of  said  guardian,  the  dis- 
trict court  of  Douglas  county  made  an  order  autliorizing  the 
guardian  to  sell  the  real  estate  of  his  said  wards;  and  that 
portion  of  said  lot  not  theretofore  appropriated  as  hereinbefore 
stated  by  the  Union  Pacific  Railway  Company  was  sold  by 
the  defendant  in  error,  Alexander  McGavock.  The  district 
court  of  Douglas  county  confirmed  this  sale,  and,  in  pursu- 
ance thereof,  and  the  order  of  the  court,  the  guardian  exe- 
cuted to  the  defendant  in  error,  Alexander  McGavock,  the 
deed  under  which  he  claims  title.  The  plaintiffs  in  error 
allege  that  this  deed  is  void  for  the  following  reasons: 

1.  That  the  guardian  making  the  sale  was  not  the  guard- 
ian of  the  persons  of  said  minors,  but  only  of  their  property 
in  the  state  of  Iowa,  and  he  was  not  authorized  to  make  the 
application  to  sell  their  property  in  this  state.  The  conten- 
tion of  the  counsel  is  that  since  the  minors  had  ®*®  a  guard- 
ian of  their  property  and  a  guardian  of  their  persons,  the 
district  court  had  jurisdiction  to  grant  the  license  for  the 
sale  of  their  property  to  the  guardian  of  their  persons  only. 
The  minor  children  of  Henry  B.  Myers  had  two  guardians — 
their  mother,  Susan  B.  Myers,  who  was  their  guardian  by 
nature,  or  natural  guardian,  and  Philip  Myers,  who  was  their 
legal  guardian;  and,  if  counsel  are  correct,  then  the  only  per- 
son the  district  court  of  Douglas  county  had  jurisdiction  to 
authorize  to  sell  the  property  of  these  minor  children  was 
their  mother.  Section  58  of  chapter  23  of  the  Compiled 
Statutes  of  1893  provides:  '*  When  any  minor,  ....  resid- 
ing without  this  state,  shall  be  put  under  guardianship  in  the 
territory  or  country  in  which  he  resides,  ....  the  foreign 
guardian  may  file  an  authenticated  copy  of  his  appointment 
in  the  district  court  in  any  county  in  which  there  may  be 
any  real  estate  of  the  ward,"  etc.  And  section  59  of  said 
chapter  provides:  "After  filing  such  authenticated  copy  of 
his  appointment  such  foreign  guardian  may  be  licensed  by 
the  district  court  of  the  same  county  to  sell  the  real  estate  of 
the  ward  of  this  state,"  etc.  We  are  of  opinion  that  the  dis- 
trict court  of  Douglas  county  had  no  jurisdiction  to  grant  the 
license  to  the  natural  guardian,  as  such,  of  the  minor  chil- 
dren of  Henry  B.  Myers  for  the  sale  of  their  real  estate.  The 
authority  of  a  guardian  to  sell  the  real  estate  of  his  wards  for 
any  purpose  must  be  found  in  the  statute;  and  our  laws  con- 
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"fer  no  authority  on  a  natural  guardian,  as  such,  to  dispose  of 
the  real  estate  of  his  ward,  and  no  district  court  has  jurisdic- 
tion to  authorize  a  natural  guardian,  as  such,  to  sell  the  real 
■estate  of  his  ward.  The  only  kind  of  a  guardian  the  district 
court  has  jurisdiction  to  authorize  to  sell  the  property  of  his 
ward  is  a  guardian  appointed  and  commissioned  by  a  court 
having  jurisdiction  to  appoint  guardians;  and,  to  confer  juris- 
diction on  a  district  court  of  this  state  to  authorize  a  guardian 
to  sell  the  property  of  his  ward,  it  must  appear  that  such 
guardian  ***  had  accepted  such  appointment  and  qualified, 
and  was  acting  as  such  guardian.  The  natural  guardian 
may  become  the  legal  guardian  of  his  ward,  but,  in  order  to 
become  such  legal  guardian,  he  must  be  appointed  such  by 
the  proper  authority,  accept  such  appointment,  and  qualify 
as  such  legal  guardian:  Shanks  v.  Seamonds,  24  Iowa,  131; 
92  Am.  Dec.  465.  As  it  appears  that  Philip  Myers,  at  the 
time  he  made  application  to  the  district  court  of  Douglas 
county  for  license  to  sell  the  property  of  his  wards,  was  the 
duly  appointed,  qualified,  and  acting  guardian  of  the  minor 
children  of  Henry  B.  Myers,  deceased,  and  such  facts  ap- 
peared in  the  petition  filed  by  him  for  such  license,  on  the 
face  of  the  petition  the  district  court  had  jurisdiction  to  grant 
him  the  license  prayed  for,  and  he  was  the  proper  party,  and 
the  only  proper  party,  so  far  as  the  record  discloses,  to  make 
fiuch  application. 

2.  That  such  guardian  was  not  appointed  in  the  state  where 
the  wards  then  resided.  The  evidence  in  the  record  does  not 
sustain  this  point.  In  the  petition  filed  in  the  district  court 
for  the  license  to  sell  it  is  stated  that  the  wards  were  at  that 
time  residing  in  the  state  of  Illinois;  but  it  appears  from  the 
evidence  that  Henry  B.  Myers  died  at  liis  residence  in 
Mahaska  county,  Iowa.  His  widow  petitioned  the  county 
court  of  that  county  to  appoint  Philip  Myers  guardian  of  her 
minor  children.  His  estate  was  administered  there,  and  he 
had  there  a  homestead.  These  facts  raise  the  presumption 
that  at  the  time  Philip  Myers  was  appointed  guanlian  his 
wards  were  residing  in  the  county  in  which  he  was  appointed, 
and,  since  there  is  no  evidence  in  tjje  record  to  the  contrary, 
that  fact  must  stand  as  established.  It  remains  to  be  said 
of  this  point,  however,  tliat  it  would  seem  to  be  one  which 
goes  to  the  jurisdiction  of  the  court  that  appointed  the  guard- 
ian, rather  than  to  the  district  court  granting  the  license 
to  sell.     The  fact  that  the  wards  of  Philip  Myers  were  resid- 
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ing  in  the  state  of  Illinois  at  the  time  he  made  application  to 
the  Nebraska  *****  court  for  license  to  sell  their  real  estate 
did  not  deprive  him  of  control  over  them  or  their  property, 
nor  the  latter  court  of  jurisdiction  to  grant  the  license. 

3.  That  Philip  Myers  did  not  file  in  the  district  court  of 
Douglas  county  an  authenticated  copy  of  his  appointment 
as  guardian.  As  already  stated,  Philip  Myers  was  appointed 
guardian  by  the  county  court  of  Mahaska  county,  Iowa. 
This  was  done  on  the  8th  of  November,  1864.  The  applica- 
tion to  sell  the  real  estate  of  his  wards  was  made  to  the  dis- 
trict court  of  Douglas  county  in  June,  1874.  The  guardian 
at  that  time  filed  in  that  court  a  copy  of  his  said  appointment 
as  guardian  by  the  Iowa  court.  This  copy  is  certified  to  by 
the  clerk  and  under  the  seal  of  the  circuit  court  of  said 
Mahaska  county;  and  the  contention  here  is  that  the  district 
court  of  Douglas  county  was  without  jurisdiction  to  license 
this  sale,  because  the  copy  of  the  letters  of  guardianship  was 
not  such  an  authenticated  copy  of  the  guardian's  appointment 
as  is  required  by  sections  58  and  59,  quoted  above.  While  it 
appears  that  the  guardian  received  his  appointment  from  the 
county  court  of  Mahaska  county,  Iowa,  the  certificate  of  the 
clerk  of  the  circuit  court  of  said  county  attached  to  the  letters 
of  guardianship  recites  that  said  circuit  court  at  that  time 
had  jurisdiction  in  probate  matters;  and  that  the  copy  of  the 
letters  of  guardianship,  to  which  the  certificate  is  attached,  is 
full,  true,  and  complete,  and  that  the  original  remains  on  file 
in  the  office  of  such  clerk.  It  is  argued  that  this  certified 
copy  of  the  guardian's  appointment  was  incompetent  evidence 
under  section  414  of  the  Code  of  Civil  Procedure,  whicli  pro- 
vides that  a  judicial  record  of  another  state  may  be  proved  by 
the  attestation  of  the  clerk  and  the  seal  of  the  court,  together 
with  a  certificate  of  a  judge  or  presiding  magistrate  that 
the  attestation  is  in  due  due  form  of  law.  Whether  this 
certified  copy  of  the  guardian's  appointment  was  the  best 
evidence,  or  competent  evidence,  was  a  question  for  the 
district  court  hearing  the  application  for  license  to  sell,  in 
®**  which  proceeding  the  evidence  was  ofi'ered.  It  was  for 
that  court  to  say  whether  it  was  satisfied  with  the  evidence 
ofi'ered  to  prove  that  Philip  Myers  was  the  then  appointed, 
acting,  and  qualified  guardian  of  the  minor  heirs  of  Henry 
B.  Myers,  deceased.  That  court  accepted  the  testimony  aa 
sufficient  to  prove  that  fact,  and  its  finding  is  conclusive  un- 
less appealed  from:  Menage  v.  Jones,  40   Minn.  254.      The 
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finding  and  judgment  of  a  court  cannot  be  successfully  as- 
sailed as  void,  in  a  collateral  proceeding,  because  such  court 
made  such  finding  or  rendered  such  judgment  on  incompe- 
tent evidence. 

4.  That  the  petition  for  license  to  sell  the  real  estate  was 
not  verified  by  the  guardian.  The  petition  was  verified  by  an 
attorney  of  the  Douglas  county  bar,  being  ihe  attorney  and 
counsel  who  conducted  the  proceedings  for  tlie  guardian.  The 
failure  of  the  guardian  to  verify  his  petition  did  not  affect 
the  jurisdiction  of  the  district  court  of  Douglas  county,  nor 
render  its  proceedings  void:  Hamiel  v.  Donnelly,  75  Iowa, 
93;  Ellsworth  v.  Hall,  48  Mich.  407;  Trumble  v.  Williams,  18 
Neb.  144. 

5.  That  no  notice,  either  actual  or  constructive,  of  the 
application  to  sell  was  given  to  the  wards.  Section  49  of  said 
chapter  23  provides:  ''A  copy  of  such  order  [to  show  cause 
why  the  license  prayed  for  should  not  be  granted]  shall  bo 
personally  served  on  the  next  of  kin  of  such  ward,  and  on  all 
persons  interested  in  the  estate,  at  least  fourteen  days  before 
the  hearing  of  the  petition,  or  sliall  be  published  at  least  three 
successive  weeks  in  such  newspaper  circulating  in  the  county 
as  the  court  shall  specify  in  the  order."  Tiie  next  of  kin  of 
these  wards  were  Steplien  B.  Myers,  an  adult  brother,  and 
Susan  B.  Myers,  tlieir  mother.  These  two  filed  their  consent 
in  writing  in  the  district  court  of  Douglas  county  to  the  pro- 
ceeding instituted  by  the  guardian  and  in  such  proceeding. 
This  complied  with  the  statutes  quoted  above  80  far  as  the 
next  of  kin  are  concerned.  If  any  one  else  than  this  adult 
brother  and  his  **••  mother,  other  than  the  wards  themselves, 
had  any  interest  in  the  lot  sought  to  be  sold,  the  record  makes 
no  mention  of  it,  nor  is  there  any  claim  here  tiiat  the  guard- 
ian's deed  is  void  because  others  than  the  wards  interested 
in  the  real  estate  were  not  notified  of  the  proceedings  for  its 
sale.  So  that  we  have  this  single  question:  In  a  proceeding 
by  a  guardian  to  sell  his  ward's  real  estate  for  the  education 
and  support  of  said  ward,  must  notice  of  such  application  be 
served  on  said  wards  in  order  to  give  the  district  court  juris- 
diction of  said  proceeding?  If  such  notice  is  required  by  tlie 
section  of  the  statute  above  quoted,  then  the  guardian's  deed, 
under  which  McGavock  claims,  and  all  the  proceedings  lead- 
ing up  to  and  upon  which  it  is  based  are  void,  for  no  such 
notice  was  given.  Counsel  for  plaintiffs  in  error  say  "tliat 
the  wards  were  persons  Interested  in  the  real  estate  within 
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the  meaning  of  said  section  49;  that  the  application  to  sell 
is  a  proceeding  on  its  face  prejudicial  to  the  wards,  because, 
if  the  application  is  successful,  its  effect  is  to  turn  the  real 
estate  into  money,  which  may  be  squandered  before  they 
become  of  age,  and  that,  therefore,  notice  of  the  application 
for  license  to  sell  should  have  been  served  on  the  wards."  It 
is  true  the  wards  are  persons  interested  in  the  estate;  but 
that  an  application  by  their  legally  appointed,  qualified,  and 
acting  guardian  for  a  license  to  sell  such  wards'  real  estate  for 
the  purpose  of  maintaining  and  educating  them  is,  on  its  face, 
a  proceeding  prejudicial  to  such  wards,  or  one  in  its  nature 
adversary  to  them,  cannot,  we  think,  be  successfully  main- 
tained. Had  this  been  an  application  to  sell  the  real  estate 
of  these  wards  for  the  purpose  of  paying  debts,  then,  it  seems, 
counsel's  construction  of  the  statute  would  be  correct,  for  such 
proceeding  would  in  its  nature  be  an  adversary  one  to  such 
wards,  and  a  sale  made  of  their  real  estate  for  such  purpose 
without  the  statutory  notice  to  them  of  the  time  and  place 
of  the  hearing  of  the  application  therefor  would  be  void: 
Mickel  V.  Hicks,  19  Kan.  578;  27  Am.  Rep.  161.  But 
the  guardian's  sale  under  consideration  was  not  made  to 
*®*  pay  debts.  The  petition  filed  for  the  license  to  sell  the 
real  estate  in  controversy  here  set  forth  facts,  which,  if  true, 
showed  that  a  sale  of  this  real  estate  was  for  the  advantage 
of  these  minors.  The  proceeding  was  instituted  by  their 
guardian  for  their  benefit.  It  was  on  their  application,  in 
effect,  that  the  license  to  sell  their  real  estate  was  granted, 
and  not  in  any  proceeding  against  them.  It  is  unfortunately 
true  sometimes,  through  the  lack  of  judgment  or  through  the 
dishonesty  of  guardians  or  the  failure  to  exercise  vigilance 
on  the  part  of  courts,  that  minors  are  deprived  of  their  prop- 
erty; but  no  legislature  can  enact  a  law,  nor  court  lay  down 
a  rule  of  construction,  that  will  always  and  in  every  case  pro- 
tect the  orphan  and  secure  him  in  his  own.  The  statutes  of 
the  state  require  that  courts  having  authority  to  appoint 
guardians  shall  see  to  it  that  the  persons  so  appointed  are 
■capable  and  honest;  that  they  give  and  keep  good  the  bonds 
required  by  the  statute  for  the  faithful  execution  of  their 
trust,  and  render  to  the  court  at  frequent  intervals  accounts 
of  their  guardianship.  On  the  district  court  judges  the  law 
has  conferred  the  exclusive  power  to  say  whether  the  facts 
exist  which  justify  a  sale  of  a  ward's  property  by  his  guard- 
ian; to  say  whether   the  sale  is  a   necessity  to  which  the 
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ward  must  submit;  to  say  whether,  in  the  judgment  of  the 
court,  the  sale  asked  to  be  authorized  is  for  the  best  interests 
of  the  minor.  This  is  a  great  discretion,  and  a  sacred  trust 
confided  to  district  judges  by  the  law,  and  they  are  thus  made 
the  guardians  of  the  orphans  of  the  commonwealth.  Tlieir 
authority  to  authorize  a  guardian,  on  his  application,  to  sell 
his  ward's  real  estate  was  not  meant  to  be  exercised  as  a 
matter  of  course,  but  only  after  inquiry  and  investigation  into 
all  the  facts  and  circumstances;  and  not  then  unless  the 
mind  of  the  court  is  convinced  that  such  sale  is  a  necessity, 
or  is  for  the  best  interests  of  the  ward.  We  shall  not  attempt 
a  citation  of  all  the  cases,  nor  indeed  many  of  them,  for  and 
against  the  ®®*  proposition  that  notice  to  a  ward  of  the 
application  of  his  guardian  for  license  to  sell  his  real  estate 
for  the  maintenance  and  education  of  such  ward  is  essential 
to  the  jurisdiction  of  the  court  to  order  the  sale.  The 
authorities  are  as  conflicting  as  they  are  numerous;  but  we 
think  that  the  weight  of  authority  is  that  such  proceeding  is 
one  in  rem — a  proceeding  on  behalf  of  the  ward  and  not 
adversary  to  him — and  that  notice  to  such  ward  of  such  pro- 
ceeding is  not  essential  to  the  jurisdiction  of  the  court  to 
grant  the  license  for  the  sales.  In  support  of  this  view,  see 
Grignon  v.  Astor,  2  How.  319;  Mohr  v.  Manierre,  101  U.  S. 
417;  Thaw  v.  Ritchie,  136  U.  S.  519;  Scarf  v.  Aldrich,  97  Cal. 
360;  33  Am.  St.  Rep.  190;  Mohr  v.  Porter,  51  Wis.  487,  and 
authorities  there  collated.  Opposed  to  this  view  are  Good  v. 
Norley,  28  Iowa,  188;  Washburn  v.  Carmichnel,  32  Iowa,  475; 
Lyon  v.  Vanatta,  35  Iowa,  521;  Rankin  v.  Miller,  43  Iowa,  11. 
Indeed,  it  seems  to  be  the  settled  rule  of  the  supreme  court 
of  Iowa  that  in  order  to  invest  a  court  with  jurisdiction  to 
license  a  guardian  to  sell  his  ward's  real  estate  that  such 
ward  must  have  notice  of  the  application;  and  the  rule  has 
been  consistently  adhered  to  by  that  court.  The  rule  in 
Mississippi  appears  to  be  the  same  as  that  in  the  state  of  Iowa: 
Hamilton  v.  Lockhartf  41  Miss.  460;  Rule  v.  Broach,  58  Miss. 
652. 

Under  a  statute  substantially  like  the  one  quoted  above, 
and  of  which  it  is  said  that  the  Nebraska  statute  is  a  copy, 
the  supreme  court  of  Wisconsin  at  one  time  held  that  notice 
to  the  ward  of  an  application  by  his  guardian  to  sell  his  real 
estate  was  essential  to  confer  jurisdiction  on  the  court  to  grant 
the  license:  Mohr  v.  Tulip,  40  Wis.  66;  but  the  case  was 
overruled  by  that  court  in  Mohr  v.  Porter^  51  Wis.  487. 
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The  decisions  of  the  supreme  court  of  Illinois  are  not  uni- 
form as  to  the  rule  as  to  whether  notice  to  the  ward  of  the 
application  to  sell  his  real  estate  is  jurisdictional.  In  Mason 
V.  Wait,  4  Scam.  127,  it  was  said  that  the  ®*'  proceeding  by 
a  guardian  for  a  license  to  sell  his  real  estate  is  not  a  pro- 
ceeding adversary  to  the  ward's  interest,  and  that  notice  of 
such  proceeding  is  not  necessary  to  confer  jurisdiction  on  the 
court  to  authorize  the  sale.  This  was  in  1842.  The  same 
doctrine  was  announced  by  that  court  in  Mulford  v.  Bever- 
idge,  78  111.  455;  but  in  1877,  in  Musgrave  v.  Conover,  85  111. 
374,  that  court  held:  "  Where  the  record  of  a  proceeding  by  a 
guardian  for  the  sale  of  his  ward's  land  fails  to  show  any 
notice  of  the  application  to  the  wards,  the  decree  purporting 
to  authorize  the  sale  will  be  void  for  want  of  jurisdiction,  and 
may  be  attacked  collaterally."  Again,  in  1887,  in  Spring  v. 
Kane,  86  111.  580,  that  court  said:  "A  proceeding  by  a  guard- 
ian to  sell  his  ward's  land  for  his  maintenance,  being  in  rem 
and  made  on  behalf  of  the  o^ner,  it  is  only  necessary  the 
court  should  have  jurisdiction  of  the  subject  matter  to  make 
an  order  to  sustain  a  sale  made  thereunder." 

The  cases  cited  from  the  state  of  Illinois  serve  to  show  the 
bewildering  conflict  in  the  authorities  on  the  subject  under 
consideration. 

Counsel  for  plaintiffs  in  error  insist,  somewhat  strenuously, 
that  this  court  should  follow  the  rule  laid  down  by  the  su- 
preme court  of  Wisconsin  in  Mohr  v.  Tulip,  40  Wis.  66,  be- 
cause they  say  that  our  statute  was  adopted  from  Wisconsin, 
and  that  in  adopting  the  statute  the  legislature  intended  to 
adopt,  and  did  adopt,  the  construction  placed  thereon  by  the 
supreme  court  of  the  state  from  which  it  was  taken.  We 
have  already  seen  that  the  supreme  court  of  Wisconsin  has 
overruled  Mohr  v.  Tulip,  40  Wis.  66;  but  there  is  still  another 
thing  in  this  connection.  Mohr  v.  J'ulip,  40  Wis.  66,  was  de- 
cided in  1876,  while  our  statute,  which  is  said  to  be  a  copy 
of  the  Wisconsin  statute  construed  in  that  case,  was  enacted 
by  our  legislature  in  1866,  or  about  ten  years  before  the  su- 
preme court  of  Wisconsin  put  a  construction  upon  it.  The 
point  made  by  counsel  then  is  not  tenable.  The  rule  that 
when  one  state  adopts  the  statute  of  another,  that  ®®**  it 
thereby  adopts  the  construction  placed  on  such  statute  by 
the  highest  court  of  the  state  from  which  it  is  taken,  has  no 
application  when  such  construction  is  not  placed  on  the 
statute  until  after  its  adoption. 
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6.  That  no  notice  of  tlie  application  to  sell  was  served  upon 
the  heirs  presumptive  of  the  wards.  The  ingenious  argu- 
ment of  the  able  counsel  is  thus  stated  by  them  in  their  brief: 
"  Now,  in  this  case,  Henry  B.  Myers,  Susan  B.  Myers,  and 
Sarah  E.  Myers  were  minor  children,  brother  and  sisters, 
and  each  one  was  the  heir  presumptive  of  the  other.  Each 
one  was  therefore  entitled  to  notice  of  the  application  to  sell 
the  other's  property.  The  fact  that  the  guardian  made  one 
application  to  sell  the  property  of  all  said  minors  does  not 
alter  the  case.  If  he  had  made  application  to  sell  the  prop- 
erty of  Harry  B.  Myers  alone  he  would  have  been  obliged  to 
notify  Sarah  E.  and  Susan  B.  Myers  as  heirs  presumptive. 
The  fact  that  he  was  seeking  at  the  same  time  to  sell  their 
own  property  made  his  default  greater  instead  of  less.  Now, 
even  if  the  guardian  does  represent  the  ward  for  the  pur- 
pose of  selling  his  own  property,  he  does  not  represent  him 
for  the  purpose  of  waiving  notice  of  the  application  to  sell 
his  brother's  property.  In  this  view  of  it,  Susan  B.  Myers 
and  Sarah  E.  Myers,  plaintiffs  in  error,  say:  'In  1874  appli- 
cation was  made  in  the  district  court  of  Douglas  county, 
Nebraska,  to  sell  our  brother's  property.  We  were  his  sis- 
ters, his  heirs  presuniptive,  interested  in  his  estate,  and  we 
were  entitled  to  notice  of  that  application  to  sell.  We  re- 
ceived no  such  notice,  and  we  claim  that  the  sale  as  to  us  is 
void.  Our  brother  has  since  died,  and  we  have  succeeded 
by  inheritance  to  his  property.'  "  This  argument  of  counsel 
is  based  on  their  construction  of  section  109  of  said  chapter 
23.  The  section  is  as  follows:  "All  those  who  are  next  of 
kin  and  heirs  apparent  or  presumptive  of  the  ward  shall  be 
considered  as  interested  in  the  estate,  and  'may  appear  and 
answer  to  the  petition  of  the  guardian,  and,  when  personal 
*••  notice  of  the  time  and  place  of  hearing  the  petition  is 
required  to  be  given,  they  shall  be  notified  as  persons  inter* 
ested  according  to  the  provisions  respecting  sin)ilar  sales  by 
executors  and  administrators  contained  in  this  sul)division." 
But  the  provisions  of  tiiis  section  109  are  not  applicable  to  a 
Bale  of  the  real  estate  of  the  ward  by  his  guardian  wlien  such 
sale  is  made  for  tlie  support  and  maintenance  of  the  ward. 
The  meaning  of  this  section  is  that  when  any  person  other 
than  the  minor,  such  as  an  insane  person,  an  idiot,  a  spend- 
thrift, or  a  drunkard,  shall  be  under  guardianship,  and  an 
application  shall  be  made  by  such  person's  conservator  or 
guardian   for  license  to  sell  his  real  estate,  then  tiie  heira 
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presumptive,  that  is,  all  such  persons  as  would  inherit  suclv 
persons'  property  should  he  die  immediately,  shall  be  deemed 
interested  in  the  estate,  and  notice  of  the  application  shall  be 
served  upon  them. 

7.  Tiiat  no  bond  was  given  by  the  guardian  to  the  district 
judge  and  approved  by  him.  A  bond  in  proper  form  and  with 
proper  sureties  was  executed  and  filed  in  the  court  in  the  pro- 
ceeding as  required  by  the  statute;  but  the  record  of  the- 
proceeding,  in  which  the  license  to  sell  the  real  estate  of  th& 
wards  was  granted,  does  not  show  that  this  bond  was  formally 
approved  by  the  judge  who  granted  the  license.  It  is  now 
claimed  that  this  silence  of  the  record  is  conclusive  evidence 
that  the  bond  was  not  approved  by  the  judge,  and  his  failure^ 
to  forjnally  approve  the  bond  renders  the  entire  proceeding; 
void.  On  the  trial  of  the  case  at  bar  the  defendants  proved 
by  the  attorney  who  conducted  the  proceeding  on  behalf  of 
the  guardian,  that  the  bond  was  in  fact  presented  to,  and 
approved  by,  the  presiding  judge.  The  fact  of  the  approval 
of  the  bond,  like  any  other  fact,  might  be  proved  by  the  best 
evidence  attainable.  We  are  of  opinion,  however,  that  in 
this  collateral  proceeding  the  guardian's  deed  could  not  be- 
declared  void  because  the  bond  filed  for  the  purpose  of  ob- 
taining ®®®  the  license  to  sell  the  real  estate  was  not  formally 
approved:  Emery  v.  Vroman,  19  Wis.  689;  88  Am.  Dec.  726;. 
Pursley  v.  Hayes,  22  Iowa,  11;  92  Am.  Dec.  350;  Hamiel  v. 
Donnelly,  75  Iowa,  93. 

8.  That  no  suflBcient  notice  of  the  sale  was  given.  Thfr 
guardian,  in  his  report  to  the  court  of  his  proceedings  under 
the  license  granted  him  to  sell  the  real  estate  of  his  wards,, 
stated  that  he  gave  due  and  public  notice  of  the  time  and 
place  of  the  sale  by  posting  up  in  three  of  the  most  public- 
places  in  Douglas  county  three  notices  of  the  time  and  place 
of  the  sale,  and  by  publishing  such  notice  in  the  Omaha^ 
Weekly  Herald,  a  newspaper  printed  and  in  general  circula- 
tion in  said  county,  for  three  weeks  successively  next  before- 
the  date  of  said  sale.  There  is  no  dispute  but  that  the  notice 
of  the  sale  was  published  for  three  weeks  in  the  newspaper 
as  was  stated  in  the  guardian's  return  of  his  proceedings  to- 
the  court.  No  copy,  however,  of  the  posted  notices  wa& 
found  in  the  files  of  the  records  of  the  proceedings  of  the 
guardian's  sale.  The  district  court  which  granted  the  license 
to  make  the  sale,  in  its  order  confirming  the  same,  made  a. 
finding  that  the  proceedings  of  the  guardian  in  making  the- 
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Bale  had  been  in  all  respects  regular  and  in  conformity  to 
law.  We  think  that  it  must  be  presumed,  especially  when 
this  sale  is  attacked  collaterally,  that  sufficient  evidence  was 
offered  to  the  court,  when  the  sale  came  on  for  confirmation, 
that  the  notices  thereof  had  been  posted  as  the  statute  re- 
quired and  the  guardian  reported, 

9.  That  the  sale  was  not  made  by  the  guardian  personally. 
We  have  not  been  cited  to  any  authority  or  statute  showing 
that  a  sale  of  real  estate  made  by  a  guardian  is  void  because 
the  guardian  did  not  personally  attend  or  cry  the  sale.  It 
certainly  cannot  be  said  that  because  the  statute  says  that  a 
guardian  may  file  his  petition  and  procure  the  order  of  'a 
court  under  certain  circumstances  for  the  sale  of  his  ward's 
real  estate,  that  therefore  the  guardian  must  draw  the  petition 
and  the  other  papers  in  such  proceeding  ^^"^  and  attend  to  it 
personally,  and  cannot  do  the  same  by  an  attorney;  and  we 
see  no  good  reason  why  a  guardian  may  not  intrust  the  con- 
duct of  tlie  sale  of  the  real  estate  which  he  is  making  to  his 
attorney  or  an  auctioneer;  and  we  are  quite  clear  that  this 
sale  is  not  void  because  the  attorney  of  the  guardian  actually 
made  or  cried  the  sale  of  the  property. 

10.  That  the  description  of  the  property  sold  was  ambigu- 
ous and  indefinite.  The  property  sold  by  the  guardian  to 
McGavock  is  described  in  the  guardian's  report  to  the  court 
as  "  the  N.  E.  two-thirds  (f)  of  lot  eight  (8)  in  block  two 
hundred  and  three  (203)  of  the  city  of  Omaha,  being  all  that 
portion  of  said  lot  eight  (8)  not  belonging  to  the  Union 
Pacific  Railway  Company."  This  description,  while  not  very 
definite,  was  not  void  for  uncertainty.  It  was  a  sufficient 
description  to  enable  the  property  to  be  identified.  An  ex- 
amination of  all  the  proceedings  on  which  the  deed  is  based, 
made  by  the  guardian  of  the  minor  heirs  of  Henry  B.  Myers, 
deceased,  to  Alexander  McGavock,  leads  us  to  the  cor  elusion 
that  such  proceedings  and  deed  were  and  are  valid,  and  that 
the  said  minor  heirs  were,  by  said  proceedings  and  deed,  di- 
vested of  all  their  title  in  and  to  the  real  estate  conveyed  by 
their  guardian  to  McGavock.  There  is  one  feature,  however, 
in  McGavock'g  title  that  remains  to  be  considered.  Fanny 
B.  Myers,  the  widow,  and  Stephen  Myers,  the  adult  son  of 
Henry  B.  Myers,  deceased,  are  plaintiffs  in  error  here  and 
were  plaintiffs  below.  Have  these  parties  any  interest  re- 
maining in  the  real  estate  conveyed  to  McGavock  by  Philip 

8.  Myers?     This  widow  and  son  appeared  in  the  proceeding 
Am.  0r.  Rkp.,  Vou  XLIL  — 41 
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instituted  by  the  guardian  to  sell  the  real  estate  of  his  wards, 
and  consented  that  the  district  court  of  Douglas  county  should 
grant  a  license  as  prayed  for  by  the  guardian.  This  widow 
at  that  time  had  a  dower  interest  in  this  land  and  the  adult 
son  was  one  of  the  owners.  Does  it  follow  that  because  this 
widow  and  adult  son  entered  their  appearance  ®®®  and  con- 
sented to  the  proceedings  instituted  by  the  guardian  of  the 
minors  to  sell  their  real  estate,  the  guardian,  in  making  such 
sale,  sold  the  interests  of  the  widow  and  the  adult  son  therein? 
We  do  not  think  that  such  a  conclusion  results.  The  guard- 
ian was  not  the  guardian  of  the  widow  nor  of  the  adult  son, 
nor  had  he  any  authority  to  sell  their  interest  in  any  real 
estate,  nor  did  the  district  court  of  Douglas  county  have 
jurisdiction  or  authority  to  authorize  him  to  sell  their  real  es- 
tate. In  fact,  the  guardian  did  not  attempt  to  sell  their  real 
estate,  but  only  the  interests  of  his  wards  therein.  The  court 
did  not  authorize  him,  and  could  not  authorize  him,  to  sell 
any  thing  more  than  the  interest  of  his  wards  in  the  lot.  The 
appearance  entered  and  the  consent  given  by  the  widow  and 
adult  son  to  the  proceeding  was  to  avoid  the  formality  of 
serving  a  formal  notice  on  them  of  the  proceedings.  Such 
appearance  and  consent  made  them  parties  to  the  proceed- 
ing, but  it  does  not  follow  that  because  they  were  parties  that 
Buch  sale  and  conveyance  of  the  minors'  interest  divested  the 
interest  of  the  adult  son  and  the  widow  in  the  real  estate 
sold  by  virtue  of  such  proceeding.  We  do  not  say  that  in  a 
proceeding  by  a  guardian  to  sell  the  real  estate  of  his  minor 
wards  the  adult  heirs  might  not  make  themselves  parties  to 
such  proceeding  and  take  such  steps  therein,  by  pleading, 
disclaimer,  or  otherwise,  so  that  a  sale  and  deed  made  in  pur- 
suance of  such  proceeding  by  the  guardian  would  divest  the 
interest  of  such  adult  heirs  or  other  persons  interested  in  the 
real  estate;  but  we  do  say  that  this  record  does  not  disclose 
that  the  proceedings  had  by  the  guardian  and  the  sale  and  deed 
of  the  real  estate  made  by  him  pursuant  to  said  proceedings 
were  intended  to,  or  did,  divest  the  interest  which  the  widow 
and  adult  son  had  in  this  real  estate.  This  point  is  not  argued, 
except  perhaps  incidentally,  by  counsel,  but  we  have  thought 
it  but  right  that  every  point  connected  with  the  proceed- 
ings on  which  the  title  of  the  defendants  in  error  depends 
**•  should  be  considered  to  avoid  possible  future  trouble  and 
to  set  at  rest  the  title  of  the  real  estate  in  question  so  far  as 
the  defendants  in  error  are  concerned.     McGavock,  as  a  de- 
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fense  to  this  action,  pleaded  and  proved  in  the  court  below 
tliat  he  had  been  in  the  open,  exclusive,  notorious,  and  ad- 
Terse  possession  of  the  premises  purchased  by  him  at  the 
guardian's  sale  for  more  than  ten  years  prior  to  the  bringing 
of  this  action.  During  all  this  time  he  had  occupied  the 
premises  under  a  claim  of  title  thereto,  and  it  does  not  appear 
that  either  the  widow  or  the  adult  son  ever  paid  any  taxes 
■on  these  premises  during  all  this  time,  nor  in  any  other  man- 
ner asserted  any  claim  of  title  or  ownership  thereto.  Now, 
this  widow  and  adult  son,  having  voluntarily  made  them- 
selves parties  to  this  proceeding,  were  charged  with  notice  of 
what  was  done  therein.  The  court,  by  its  order  confirming 
the  sale,  directed  the  guardian  to  pay  this  widow  a  stated 
sum  in  lieu  of  her  dower  interest  in  the  property,  and  to  the 
«dult  son  his  distributive  share,  as  heir,  of  the  proceeds  of 
the  sale.  This  order  was  made  by  the  court  on  the  theory 
that  McGavock  had  acquired  by  his  purchase  not  only  the 
interest  of  the  minors  in  the  real  estate  sold,  but  that  of  the 
widow  and  adult  son  as  well.  McGavock  entered  into  pos- 
session of  the  real  estate  then,  not  as  a  cotenant  of  the  widow 
and  adult  son,  but  under  a  claim  of  title  in  himself  to  the 
whole  property,  and  this  entry  of  McGavock,  and  the  proceed- 
ings on  which  his  possession  was  based,  all  being  with  notice 
to  the  widow  and  adult  son,  operated  as  an  ouster  of  the 
widow  and  adult  son,  and  McGavock's  possession  from  its 
incipiency  was  adverse.  This  adverse  possession,  then,  of 
McGavock  to  this  real  estate  had,  at  the  time  this  suit  was 
brought,  vested  in  him  whatever  title  the  widow  and  adult 
son  had  previously  had  therein.  It  is  by  reason  of  this  ad- 
verse possession  and  the  statute  of  limitations,  rather  than 
by  reason  of  the  guardian's  proceedings  and  sale  of  the  land, 
that  the  interest  therein  of  the  adult  son  and  widow  has  been 
divested.  ®'®  "  One  who  has  been  in  the  open,  notorious, 
exclusive,  and  adverse  possession  of  real  estate  for  ten  years 
becomes  vested  with  a  valid  title  to  the  same":  Parker  v. 
Starr,  21  Neb.  680. 

We  next  turn  our  attention  to  the  consideration  of  the  claim 
of  title  of  the  Union  Pacific  Railway  Company  to  the  portion 
of  the  property  in  controversy  occupied  by  it.  This  corportp 
tion  is  in  possession,  claiming  title  to  a  portion  of  that  part 
of  the  lot  in  controversy  occupied  by  it  by  virtue  of  a  convey- 
ance from  McGavock  and  his  wife,  under  date  of  March  22, 
1877.     We  have  already  seen  that  McGavock's  title  to  this 
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property  was  acquired  by  virtue  of  the  guardian's  deed  and 
the  proceedings  on  which  tlie  same  was  based.  It  is  now 
argued  by  counsel  for  plaintiffs  in  error  that  the  Union  Paci» 
fie  Railway  Company  was  incompetent  to  take  the  title  of 
this  property  by  the  conveyance  from  McGavock,  and  this 
contention  is  predicated  on  section  8,  article  11,  of  the  con- 
stitution of  1875,  which  is  as  follows:  "No  railroad  corpora- 
tion, organized  under  the  laws  of  any  other  state,  or  of  the 
United  States,  and  doing  business  in  this  state,  shall  be  en- 
titled to  exercise  the  right  of  eminent  domain,  or  have  power 
to  acquire  the  right  of  way,  or  real  estate,  for  depot  or  other 
uses,  until  it  shall  have  become  a  body  corporate  pursuant  ta 
and  in  accordance  with  the  laws  of  this  state."  The  Union 
Pacific  Railway  Company  is,  and  was  at  that  time,  a  corpo- 
ration organized  under  the  laws  of  the  United  States,  and  by 
reason  of  the  constitutional  provision  just  quoted  was  incom- 
petent to  take  title  to  the  real  estate  by  the  conveyance  from 
McGavock;  but  this  conveyance  is  not,  therefore,  void.  It  is, 
at  most,  voidable.  Its  title  is  valid  against  every  one  but  the 
state,  and  can  be  divested  only  by  proceedings  brought  by 
the  state  for  that  purpose:  Norval,  J.,  in  Carlow  v.  Aullman, 
28  Neb.  672.  The  Union  Pacific  Railway  Company,  because 
it  took  title  to  this  property  in  violation  of  the  constitution, 
did  not  thereby  become  ***  an  outlaw;  nor  does  the  fact  of 
its  incompetency  to  be  a  grantee  of  such  property  authorize 
any  one  to  appropriate  the  property  who  may  see  fit  to  bring 
a  suit  for  that  purpose.  The  citizen  has  no  right,  title,  or 
claim,  as  such,  to  property  attempted  to  be  acquired  in  con- 
travention of  law,  whether  the  person  attempting  such  acqui- 
sition be  an  English  lord,  a  Turkish  pasha,  or  an  ordinary 
foreign  railroad  company.  It  would  be  a  monstrous  con- 
struction of  this  constitution  to  say  that  if  A  should,  for  a 
valuable  consideration,  convey  his  real  estate  to  B,  that  be- 
cause B  was  incompetent  under  the  law  to  take  such  conve}'- 
ance,  that  therefore  the  title  should  revert  to  A.  It  remains 
to  be  said  of  the  part  of  the  property  occupied  by  this  corpo- 
ration which  it  attempted  to  acquire  from  McGavock,  that 
the  incompetency  of  the  corporation  to  take  the  title  does  not 
in  any  manner  help  the  claims  of  the  plaintiffs  in  error,  the 
widow  and  adult  son  of  Henry  B.  Myers,  deceased,  whose 
title,  we  have  seen,  to  this  part  of  the  real  estate  was  not 
divested  by  the  guardian's  sale.  The  statute  of  limitation* 
began  to  run  when  McGavock  entered  under  his  guardian's 
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deed,  and  his  conveyance  and  surrender  of  possession  of  part 
of  the  premises  to  a  grantee  incompetent  to  take  did  not 
arrest  the  running  of  the  statute.  But  the  railway  conjpany, 
like  McGavock,  pleaded  and  proved  that  it  had  been  in  the 
open,  notorious,  exclusive,  and  adverse  possession  of  this  real 
estate,  claiming  title  thereto,  for  more  than  ten  years  prior  to 
the  bringing  of  this  suit.  This  adverse  possession  then  vested 
the  title  to  the  real  estate  occupied  by  the  railway  company 
in  it  as  against  all  persons  except  the  state  of  Nebraska. 

The  right  to  the  possession  of  the  other  portion  of  the  real 
estate  occupied  by  the  railway  company  was  acquired  on  the 
tuelfth  day  of  May,  1871,  in  pursuance  of  a  writing  in  words 
and  figures  as  follows: 

"£e  it  known  that  I,  Philip  Myers,  of  the  city  of  Chicago, 
state  of  Illinois,  as  administrator  of  the  estate  of  **'*  Henry 
B.  Myers,  deceased,  late  of  the  county  of  Mahaska,  and  state 
of  Iowa,  and  also  as  agent  of  Stephen  B.  Myers,  one  of  the 
children  and  heirs,  and  as  guardian  of  the  property  of  Harry 
B.  Myers,  Sarah  E.  Myers,  and  Susan  B.  Myers,  remaining 
children  and  minor  heirs  at  law  of  said  Henry  B.  Myers,  who 
died  seised  of  lot  number  eight  (8),  in  block  two  hundred 
and  three  (203),  in  the  city  of  Omaha,  Douglas  county,  have 
received  from  the  Union  Pacific  Railway  Company  the  sum  of 
fifteen  hundred  dollars  in  the  bonds  of  said  city,  in  full  pay- 
ment and  satisfaction  of  the  damages  accrued  and  awarded 
by  reason  of  appropriation  of  a  part  of  said  lot  eight  (8),  in 
block  two  hundred  and  three  (203),  in  said  city,  by  said 
Union  Pacific  Railway  Company  for  depot  grounds 

"  Witness  my  hand  at  the  city  of  Chicago,  Illinois,  this 

12th  day  of  May,  a.  d.  1871. 

"Philip  Myers, 

"Administrator  of  the  estate  and  agent  and  guardian  of 
heirs,  as  the  friend  of  Henry  B.  Myers,  deceased." 
Section  96  of  chapter  IG  of  the  Compiled  Statutes  of  1893, 
in  force  at  the  date  of  said  writing  quoted  above,  provides: 
**  Whenever  any  railroad  corporation  shall  take  any  real 
estate  as  aforesaid  of  any  minor,  insane  person,  or  any  mar- 
ried woman  whose  husband  is  under  guardianship,  the 
guardian  of  such  minor  or  insane  person  or  such  niarried 
woman  witli  the  guardian  of  such  husband  may  agree  and 
settle  with  said  corporation  for  all  damages  or  claims  by 
reason  of  tjie  taking  of  such  real  estate  and  may  give  valid 
releases  and  discharges  therefor."     The  evidence  shows  that 
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the  Union  Pacific  Railway  Company  has  been  in  posses- 
sion of  the  real  estate,  using  and  occupying  it  for  railroad 
purposes,  since  the  date  of  said  writing  or  receipt  quoted 
above.  The  able  counsel  for  plaintiffs  in  error  say:  "Said 
receipt  does  not  purport  to  be  a  settlement  under  said 
section  96,  but  on  its  face  shows  that  it  is  a  mere  re- 
ceipt for  the  amount  of  an  award  which  had  previously 
**'  been  made  in  some  other  proceeding;  that  the  language 
of  the  receipt  indicates  the  railway  company  had  in  some- 
proceeding  appropriated  the  portion  of  the  lot  referred  to  for 
depot  grounds,  and  that  an  award  of  damages  for  such  appro- 
priation had  been  made  in  favor  of  the  owners  of  said  real 
estate;  that  the  real  source  of  title  of  the  railway  company 
to  the  property  in  question  is  the  proceeding  for  the  appro- 
priation of  said  lot  and  not  the  receipt."  We  think  the  de- 
ductions made  by  counsel  are  reasonable  and  probably  correct, 
but  we  do  not  see  how  that  helps  their  clients'  case.  Th& 
argument,  in  brief,  is  that  the  Union  Pacific  Railway  Com- 
pany, some  time  prior  to  May,  1871,  had  instituted  condemna- 
tion proceedings,  and  in  pursuance  thereof  took  possession  of 
this  real  estate,  and  that  the  amount  of  money  paid  to  Philip 
Myers  as  guardian  was  the  amount  awarded  as  damages  to 
the  minors  by  reason  of  the  appropriation  of  such  real  estate 
by  the  railway  company,  and  that,  as  the  railway  company 
was  a  corporation  created  under  the  laws  of  the  United 
States,  or,  in  other  words,  that  it  was  not  a  domestic  corpo- 
ration, it  had  no  power  or  authority  to  exercise  the  right  of 
eminent  domain  in  this  state;  and  that  section  96,  quoted 
above,  is  only  applicable  to  domestic  corporations.  This  sec- 
tion is  a  part  of  the  general  railroad  corporation  act  in  force  at 
the  time  that  the  railroad  company  appropriated  the  property 
in  controversy.  The  constitution  of  1866,  in  force  at  that  time, 
did  not  prohibit  foreign  railroad  companies  from  building  or 
operating  roads  in  this  state;  and,  since  foreign  railroad  cor- 
porations were  not  then  prohibited  by  the  constitution  or 
the  laws  from  building  and  operating  tlieir  roads  in  this 
state,  we  do  not  know  of  any  rule  of  law  or  comity  which 
prevented  their  acquiring,  by  purchase  or  settlements  made 
for  damages,  the  right  to  occupy  and  use  such  real  estate  aa 
they  needed.  It  is  no  doubt  true  that  it  was  competent,, 
then  and  now,  for  the  legislature  to  prohibit  a  foreign  rail- 
road company  from  exercising  *''*  the  powers  of  eminent 
domain  in  this  state,  but,  in  the  absence  of  legislation  and  in 
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the  absence  of  any  constitutional  provision  on  the  subject, 
we  cannot  say  that  the  appropriation  of  this  property  with 
the  guardian's  consent  was  wrongful  or  illegal.  It  is  true 
that  some  sections  of  the  act,  of  which  said  section  96  is  a 
part,  apply  exclusively  to  domestic  corporations,  but  we 
think  that  the  provisions  of  that  act,  in  so  far  as  they  are 
applicable,  apply  not  only  to  railroad  corporations  organized 
under  the  laws  of  this  state,  but  also  to  all  railroad  corpora- 
tions operating  roads  in  this  state.  Certainly  it  is  true  that 
the  authority  of  the  railway  company  to  operate  its  road,  and 
to  acquire  by  contract  with  the  owner  the  necessary  real 
estate  for  that  purpose,  is  a  question  which  cannot  be  in- 
quired into  in  an  action  of  this  character.  But  whether  the 
railway  corporation  had  the  right  to  exercise  the  power  of 
eminent  domain  and  condemn  the  real  estate  in  controversy 
is,  under  the  evidence  here,  wholly  immaterial,  as  the  receipt 
affords  evidence  that  if  the  railway  company  did  appropriate 
this  property  by  condemnation  proceedings,  it  also  acquired 
the  right  to  the  possession  of  it  by  means  of  a  settlement  made 
with  the  guardian  of  the  minor  heirs  in  pursuance  of  said  sec- 
tion 96.  It  certainly  cannot  be  questioned  but  that  this  rail- 
way corporation  might  have  taken  a  deed  of  conveyance  of  this 
real  estate  for  railroad  purposes  from  Henry  B.  Myers,  had  he 
been  living,  and  had  it  done  so  and  entered  into  possession 
of  the  real  estate  his  heirs  would  not  be  entitled  to  oust 
the  railway  company  therefrom  whether  the  corporation 
had  the  right  to  build  and  operate  a  road  in  this  state  at 
that  time  or  not.  We  have  been  cited  to  no  authority,  and 
indeed  the  argument  has  not  been  advanced,  that  it  is  not 
competent  for  the  legislature  to  provide  that  the  legal  guard- 
ian of  minor  heirs  may  make  settlement  with  a  railway 
corporation  for  damages  to  their  real  estate  by  reason  of  its 
occupancy  by  a  railway  company.  Counsel  say,  however, 
that  the  act  of  Congress  under  which  the  railway  ®"  com- 
pany exists  provides  in  what  manner  settlement  shall  be 
made  with  a  minor  when  his  real  estate  is  taken  for  railway 
purposes,  and  that  as  the  receipt  is  not  in  conformity  with 
this  provision  of  the  act  of  Congress,  that  it  is  no  protection 
to  the  railway  company.  There  are  several  things  to  be  said 
of  this  argument.  It  is  competent  for  the  United  States  gov- 
ernment, for  its  own  purposes,  to  exercise  the  powers  of  emi- 
nent domain  in  any  state  of  this  union.  If  Congress  can 
delegate  the  power  to  exercise  the  right  of  eminent  domain  in 
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the  states  to  a  corporation  created  by  the  laws  of  Congress, 
which  we  by  no  means  concede,  then,  in  that  case,  such  cor- 
poration, in  the  exercise  of  such  power,  would  have  to  comply 
with  the  laws  of  the  state  where  it  exercised  such  power.  The 
provision  cited  by  counsel  from  the  act  of  Congress  probably 
had  reference  to  the  exercise  of  the  power  of  eminent  domain 
by  the  railway  company  in  the  territories  of  the  union, 
and  where  land  was  appropriated,  the  possession  of  which 
was  in  the  citizen,  but  the  legal  title  to  which  was  still  in 
the  United  States  government.  It  is  also  to  be  remembered 
that  a  railway  corporation  does  not  acquire  the  absolute  fee 
simple  title  to  real  estate  purchased  or  condemned  by  it  for 
railway  purposes,  but  only  an  easement  therein,  subject  to  be 
divested  by  nonuser  or  abandonment;  hence  the  provisions  in 
said  section  96,  which  authorize  guardians  of  minors,  whose 
real  estate  has  been  appropriated  for  railway  purposes,  to 
give  valid  releases  and  discharges  for  the  damages  sustained 
by  such  minors.  It  remains  to  be  said  of  this  portion  of  the 
real  estate  under  consideration,  that  the  widow  and  adult  son 
of  Henry  B.  Myers,  deceased,  at  the  time  of  the  execution  of 
the  receipt  to  the  railway  company  by  the  guardian,  quit- 
claimed all  their  interest  in  said  real  estate  to  said  railway 
company. 

Aware  of  the  grave  importance  of  the  questions  involved 
in  this  record  we  have  held  this  case  for  some  time,  and  it 
has  been  examined  by  the  commissioners  and  the  *''*  judges, 
and  the  views  expressed  herein  embody  the  unanimous  opin- 
ion of  the  court.  We  have  patiently  and  carefully  considered 
all  the  points  and  arguments  made  by  the  counsel  for  the 
plaintiffs  in  error,  and  have  reached  the  conclusion  that  the 
plaintiffs  in  error  are  not  entitled  to  the  possession  of  any 
of  the  real  estate  sued  for  herein,  and  that  the  learned  dis- 
trict judge  was  entirely  right  in  instructing  the  jury  to  find 
a  verdict  for  the  defendants  in  error.  It  follows  that  the 
judgment  of  the  court  below  must  be,  and  the  same  is, 
aflBrmed.  

Natural  Guardian  has  iro  Control  Over  Ward's  Estate:  OJUo  etc 
B.  R.  Co.  V.  Tindall,  13  Ind.  366;  74  Am.  Dec.  259;  LirUon  v.  Walker,  8 
Fla.  144;  71  Am.  Dec.  105,  and  note;  note  to  Johnson  v.  Johnson,  29  Am. 
Dec.  89. 

Guardian  and  Ward — Parties. — Minors  need  not  be  made  parties  to  a 
proceeding  by  their  guardian  to  procure  an  order  of  sale  of  their  property, 
as  the  application  is  for  their  benefit:  Filzglhhon  v.  Lake,  29  III.  165;  81  Am. 
Deo.  302.     Nor  is  a  guardian  ad  litem  for  them  required:  Smith  t.  Race,  27 
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III.  387;  81  Am.  Dec.  235.  Contra,  see  Loyd  y.  Malone,  23  HI.  43;  74  Am. 
Dec.  179. 

Guardian's  or  Administrator's  Sale  without  Noticb  or  with  Insu»- 
noijBNT  Noticb,  Efvict  or:  See  Gibson  t.  Boll,  27  III.  88;  81  Am.  Dec.  219, 
«nd  note. 

Guardian's  Sale  of  Ward's  Land  Will  not  bb  Sustained  without  proof 
that  it  was  necessary  for  the  infant'^B  support  and  education:  Loyd  ▼.  Malone, 
23  111.  43;  74  Am.  Dec.  179. 

Adopted  Statutes  frou  Another  State,  General  Rulb  as  to:  See 
Van  Matre  v.  Sankey,  148  111.  536;  39  Am.  St.  Rep.  196;  Pratt  v.  Miller, 
109  Mo.  78;  32  Am.  St.  Rep.  656,  and  note. 

Guardian  and  Ward. — Want  of  Formal  Approtal  of  Guardian's 
Bond,  Effect  of:  Emery  v.  Vroman,  19  WiH.  689,  88  Am.  Dec.  726,  show- 
ing  that  it  is  a  mere  formality,  and  will  not  invalidate  the  sale  of  the  ward's 
land  in  a  collateral  action. 

Guardian  and  Ward— Effect  of  iRREOULARrnis  in  Sales — Collat- 
XRAL  Inquirt. — The  interests  of  infants  and  purchasers  alike  require  that 
guardians'  sales  should  not  be  held  invalid  for  every  departure  from  some 
directory  provision  of  the  statute,  or  for  error  of  decision  in  courts  ordering 
these  sales:  Puraley  v.  Hayes,  22  Iowa,  11;  92  Am.  Dec.  350,  and  note. 
Whether  such  a  sale  is  in  compliance  with  the  order  is  for  the  court  to  de- 
termine, upon  confirmation  of  the  sale,  and  is  not  the  subject  of  collateral 
inquiry:  Pursley  v,  Hayes,  22  Iowa,  11;  92  Am.  Dec.  350,  and  note. 

Power  of  Foreign  Guardian  Over  Ward's  Estate:  See  note  to  Earl  r. 
Dresser,  95  Am.  Dec.  666. 

Guardian  and  Ward — Sale  of  Ward's  Real  Propbrtt. — Unless  au> 
thorized  by  a  court  of  competent  jurisdiction,  a  guardian  has  no  authority 
to  sell  his  ward's  real  property,  and  this  authority  is  derived  wholly  from 
the  statute:  See  note  to  Fessenden  v.  Jones,  75  Am.  Dec.  450. 

Guardian  and  Ward — Evidence. — The  Record  of  a  Guardian's  Salb 
is  admissible  in  defense  to  ejectment  in  behalf  of  one  claiming  under  such 
■ale,  if  the  court  ordering  the  sale  had  jurisdiction  to  make  the  order:  Fitxr- 
Hibbon  V.  Lake,  29  111.  165;  81  Am.  Dec.  302. 

Adverse  Possession — Title  Acquired  bt. — An  adverse  possession  for 
the  period  required  by  law  confers  a  title  on  which  a  party  may  maintain 
ejectment:  Crockett  v.  Lathbvook,  6  T.  B.  Mon.  531;  17  Am.  Dec  98. 

Power  of  Foreign  Corporations  to  Acquirb  Title  to  Real  Prop- 
brtt: See  note  to  Page  ▼.  Heineberg,  94  Am.  Dec.  383,  showing  that  a  cor- 
poration chartered  in  one  state  may  acquire  and  hold  lands  in  another  state. 

Foreign  Corporations— Statute  of  Limitations. — A  foreign  corpora- 
tion is  a  person  "out  of  the  state,"  and  cannot  avail  itseU  of  the  statute  of 
limitations:  Larson  ▼.  Aultman  etc  Co.,  86  Wis.  281;  39  Am.  St.  Rep.  893, 
and  note. 

CoNVBTANOB  Pbndino  ADVBR.SB  POSSESSION,  and  Without  entry,  is  void 
M  against  the  adverse  claimant:  See  note  to  Peabody  ▼.  hewett,  83  Am. 
Deo.  49& 
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EicHARDS   V.   Commissioners   op   Clay    County. 

[40  Nebraska,  45.] 

Taxes. — A  Tax  is  hot  a  Dkbt  capable  of  euforcement  generally  by  a  civil 
actiou.  If  an  actiou  is  permitted,  it  is  uuly  because  the  statute  ex* 
pressly  provides  therefor,  or  by  failing  to  provide  any  method,  neces- 
sarily implies  a  right  of  action. 

Taxes— Method  ok  Enforcement  and  Collection — Action. — A  methoJ 
prescribed  by  statute  of  enforcing;  and  collecting  taxes  is  exclusive; 
andf  if  the  statute  embraces  a  right  of  action,  the  conditions  and  man- 
uer  of  the  action,  as  specified  by  the  statute,  must  be  strictly  observed, 
or  the  action  will  not  lie. 

Statutort  Construction. — A  special  provision  in  a  statute  relating  to  a 
specific  subject  matter  coutrols  general  provisions  therein. 

Sedgwick  &  Power,  for  the  appellant. 
William  M.  Clark,  for  the  defendant. 

**  Irvine,  C.  The  county  commissioners  of  Clay  county 
begnn  this  action  in  the  district  court  of  York  county  against 
Sanford  *®  Richards,  Edward  Bailey,  and  David  Bailey, 
alleged  to  have  been  copartners  under  the  firm  name  of 
Richards,  Bailey  &  Bailey,  to  recover  certain  personal  taxes 
assessed  and  levied  for  the  year  .1888  upon  corn  owned  by 
the  firm,  and,  at  the  time  of  the  assessment,  stored  in  cribs 
in  Clay  county.  The  petition,  in  addition  to  the  above  facts^ 
avers  that  before  the  tax  became  due  and  delinquent  the 
defendants  sold  and  removed  all  their  personal  property  out 
of  Clay  county;  that  a  distress  warrant  was  issued  in  Clay 
county  and  returned  unsatisfied;  that  the  firm  has  no  part- 
nership property  out  of  which  to  make  the  tax.  Judgment 
is  prayed  against  the  individuals  composing  the  firm  for  the 
amount  of  the  tax. 

An  affidavit  for  attachment  was  filed  and  lands  of  the  de- 
fendant Richards  were  attached.  The  grounds  of  attach- 
ment were  that  the  firm  had  converted  and  removed  all  its 
copartnership  property  into  money  and  out  of  the  county  for 
the  purpose  of  placing  it  beyond  the  reach  of  the  plaintiffs; 
had  absconded  with  intent  to  defraud  the  plaintiffs,  and  that 
each  and  all  of  the  defendants  were  nonresidents  of  the  state 
of  Nebraska. 

No  service  of  summons  was  had  except  upon  Richards. 
The  proceedings  in  the  case  were  somewhat  complicated,  and 
suggest  a  number  of  questions  relating  to  practice;  but  the 
conclusion   reached   upon  the   principal  question   involved 
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avoids  the  necessity  of  detailing  the  proceedings  and  of  de- 
ciding other  questions. 

To  the  petition  there  was  finally  filed  an  answer  in  the 
nature  of  a  plea  in  abatement.  This  answer  alleged  that 
the  defendant  had  not  resided  in  York  county  since  1887; 
that  York  county  was  not  his  place  of  abode  or  adopted 
residence;  that  the  tax  claim  set  out  in  the  petition  had 
never  been  forwarded  to  the  county  treasurer  of  York 
county,  nor  to  any  tax-collector  of  York  county;  and  that 
the  action  had  never  been  authorized  by  the  county  treas- 
urer, nor  any  tax-collector  of  York  coujity.  These  alle- 
gations *''  were  all  admitted  by  the  reply.  The  answer 
further  averred  that  the  plaintifi's  had  no  legal  cai)acity  to 
sue;  that  the  court  had  no  jurisdiction  of  the  subject  matter 
of  the  action,  and  that  there  was  a  defect  of  parties  defend- 
ant. These  latter  allegations  were  denied,  but  they  are  all 
conclusions  of  law. 

The  case  was  tried  upon  the  pleadings  without  any  evi- 
dence, and  judgment  rendered  for  the  plaintiffs,  from  which 
the  defendant  Richards  prosecutes  error. 

The  action  is  one  aided  by  attachment  by  the  commis- 
Bioners  of  Clay  count}'  in  the  district  court  of  York  county 
to  collect  personal  taxes  levied  in  Clay  county  against  one 
who  is  a  nonresident  of  the  state.     Will  such  an  action  lie? 

Judge  Cooley,  in  his  work  on  Taxation,  second  edition^ 
page  16,  states  that  in  general  the  conclusion  reached  by  the 
courts  has  been  that  when  the  statute  undertakes  to  provide 
remedies,  and  those  given  do  not  embrace  an  action  at  law,  a 
common-law  action  for  the  recovery  of  the  tax  as  a  debt  will 
not  lie.  Numerous  authorities  are  cited  in  support  of  that 
doctrine.  Similar  language  in  the  first  edition  of  Cooley  on 
Taxation  was  cited  with  approval  by  this  court  in  Nef>r(ii<ka 
City  V.  Nebraska  City  etc.  Coke  Co.,  9  Neb.  339,  where  it  was 
held,  after  a  review  of  the  authorities,  that  in  a  suit  against 
a  city  to  recover  for  g:is  furnished  it,  taxes  due  the  city  from 
the  gas  company  could  not  be  set  off,  and  this  for  the  reason 
that  the  method  provided  by  statute  for  the  enforcement  and 
collection  of  taxes  is  exclusive. 

In  Afilletl  v.  Early,  16  Neb.  266,  it  was  held  that  where  the 
person  bound  to  pay  the  taxes  had  died,  a  claim  therefor  was 
properly  filed  against  his  estate,  but  the  doctrine  of  Nehmska 
City  v.  Nebraska  City  etc.  Coke  Co.,  9  Neb.  339,  was  expressly 
adhered  to,  and  the  decision  of  the  court  was  upon  the  ground 
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that  the  filing  of  a  claim  against  an  estate  is  not  an  action; 
the  court  saying:  "While  such  taxes  *®  are  not  a  debt  in 
the  ordinary  meaning  of  the  word,  they  do  constitute  an  ob- 
ligation imposed  by  law,  for  which  the  estate  is  liable." 

The  law  is  further  announced  in  Cooley  on  Taxation,  page 
435,  as  follows:  "  Sometimes  a  right  to  bring  suit  is  expressly 
;given,  and,  where  it  is,  the  statute  must  be  closely  followed, 
*nd  any  conditions  which  are  named  must  be  observed." 
How  strictly  it  is  necessary,  in  the  collection  of  taxes,  to 
follow  the  method  prescribed  by  statute  may  be  seen  by  a 
consideration  of  any  of  the  cases  upon  the  subject.  We  will, 
however,  refer  particularly  to  New  York  etc.  R.  R.  Co.  v.  Lyon, 
16  Barb.  651;  State  v.  Jones,  24  Minn.  86;  Wasfdngton  County 
V.  Geriiian-Avierican  Bank,  28  Minn.  360. 

We  think  it  is  well  settled,  therefore,  that  a  tax  is  not  a 
debt  capable  of  enforcement  generally  by  civil  action;  that, 
where  an  action  is  permitted,  it  is  only  because  the  statute 
expressly  provides  therefor,  or,  by  failing  to  provide  any 
method,  necessarily  implies  a  right  of  action;  and  further, 
that  when  the  statute  does  provide  a  method  of  enforcing  and 
collecting  taxes  such  method  is  exclusive;  and,  if  it  embraces 
a  right  of  action,  the  conditions  and  manner  of  the  action,  as 
specified  by  the  statute,  must  be  strictly  observed. 

Our  present  revenue  law  does  contain  provisions  for  the 
enforcement  and  collection  of  personal  taxes.  Section  89  of 
that  law  is  as  follows: 

*'  Sec.  89.  No  demand  for  taxes  shall  be  necessary,  but  it 
shall  be  the  duty  of  every  person  subject  to  taxation  under 
the  laws  of  the  state  to  attend  at  the  treasurer's  office  at  the 
county  seat  and  pay  his  taxes;  provided,  that  in  counties 
under  township  organization  the  town  collector  shall,  as  soon 
as  he  receives  the  tax-book  or  books,  call  at  least  once  on  the 
person  taxed  at  his  place  of  residence  or  business,  if  in  town, 
city,  or  village,  and  shall  demand  payment  of  the  taxes 
charged  to  him  on  his  property.  And  if  any  person  neglect 
BO  to  attend  and  pay  his  *•  personal  tax,  or  shall  neglect 
and  refuse  after  being  called  upon  by  the  town  collector,  until 
after  the  first  day  of  January  next  after  such  taxes  become 
due,  the  treasurer,  either  by  himself  or  deputy,  or  the  sheriff 
of  the  county,  when  directed  by  distress  warrant  issued  by 
said  treasurer  to  said  sheriff,  or  the  town  collector,  is  directed 
to  levy  and  collect  the  same,  together  with  the  penalty  and 
costs  of  collection,  by  distress  and  sale  of  personal  property 
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belonging  to  such  person  in  the  manner  provided  by  law  for 
the  levy  and  sale  on  execution,  and  the  treasur  r  and  town 
collector  shall  be  entitled  to  the  same  fees  for  their  services 
as  are  allowed  by  law  for  selling  property  under  execution;. 
provided,  that  in  case  no  personal  property  of  the  delinquent 
can  be  found,  it  shall  be  the  duty  of  the  treasurer  and  town 
collector,  when  directed  so  to  do  by  order  of  the  board  of 
county  commissioners,  or  the  board  of  supervisors,  to  com- 
mence suit  by  civil  action  in  the  district  court  of  said  county 
in  the  same  manner  as  other  civil  actions  are  commenced,, 
and  prosecute  the  same  to  judgment  and  collection  by  attach- 
ment, execution,  or  garnishment,  as  the  case  may  require 
and  that  no  property  whatever  shall  be  exempt  from  levy 
and  sale  under  process  issued  on  the  judgment  obtained  in 
such  action,  and,  in  case  judgment  shall  be  recovered,  costs 
shall  follow  the  judgment  without  regard  to  the  amount  of 
said  judgment;  provided,  further,  that  in  case  any  person 
having  personal  property  assessed,  and  upon  which  the  taxes 
are  unpaid,  shall,  in  the  opinion  of  the  treasurer  and  town 
collector,  be  about  to  remove  out  of  the  county,  or  in  any 
other  manner  seek  to  put  his  personal  property  out  of  the 
reach  of  the  treasurer  or  collector,  it  shall  be  the  duty  of  the 
tre.isurer  and  town  cjllector  to  collect  such  taxes  by  distress 
or  attachment,  as  the  case  may  require,  at  any  time  after  the 
tax  has  become  due.  In  case  any  person  owing  taxes  re- 
move, the  treasurer  and  town  collector  shall,  among  other 
steps  to  collect  such  tax,  forward,  when  necessary,  such, 
tax  claim  to  the  treasurer  or  ••  tax-collector  at  the  adopted 
residence  or  place  of  abode  of  such  tax-debtor,  and  such  taxes- 
shall  be  collected  at  the  latter  place  as  other  personal  taxes, 
by  distress  or  civil  action,  as  the  case  may  require,  and  re- 
turn to  the  proper  county,  less  such  charges  for  collection,  as- 
are  hereinbefore  provided.  And  such  treasurer,  or  tax-col- 
lector, to  whom  such  tax  claim  shall  be  so  forwarded,  is- 
hereby  authorized  to  commence  and  prosecute  to  judgment 
such  civil  action  as  may  be  necessary  in  the  district  court  of 
such  county,  in  the  name  of  the  board  of  county  commis- 
sioners, or  the  board  of  county  supervisors,  of  the  county 
from  which  such  tax  claim  shall  be  forwarded,  immediately 
upon  receipt  thereof  by  him,  upon  which  judgment,  without 
regard  to  the  amount  thereof,  the  plaintiff  shidl  recover  costs,. 
and  such  judgment  ihall  have  the  same  eflTeot  as  hereinbe- 
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fore  provided  when  suit  is  brought  in  the  county  where  such 
tax  is  levied." 

It  will  be  observed  that  the  section  quoted  authorizes 
actions  in  three  cases  only:  1.  Where  no  personal  property 
of  the  delinquent  can  be  found  the  treasurer  or  town  collec- 
tor, when  directed  so  to  do  by  the  commissioners  or  super- 
visors, may  commence  an  action  in  the  district  court  of  the 
county  where  the  tax  is  levied;  2.  If  any  person  having  per- 
sonal property  assessed  shall,  in  the  opinion  of  the  treasurer 
or  town  collector,  be  about  to  remove  out  of  the  county,  or  in 
any  other  manner  seek  to  put  his  personal  property  out  of 
the  reach  of  the  treasurer  or  collector,  the  treasurer  and  col- 
lector shall  collect  such  taxes  by  distress  or  attachment,  as 
the  case  may  require;  and  3.  If  any  person  owing  taxes  re- 
move, the  treasurer  and  town  collector  shall  forward  such  tax 
claim  to  the  treasurer  or  tax-collector  at  the  adopted  resi- 
dence or  place  of  abode  of  such  taxpayer,  where  the  taxes 
may  be  collected  by  distress  or  civil  action.  In  the  last  case 
the  treasurer  or  tax-collector  to  whom  such  claim  is  for- 
warded is  authorized  to  institute  the  action  in  the  name  of 
the  **  commissioners  or  supervisors  of  the  county  from  which 
such  tax  claim  was  forwarded. 

No  other  provisions  for  suit  are  found.  This  case  is  not 
within  any  of  these  classes.  The  suit  was  not  brough"t  in  Clay 
county,  where  the  tax  was  levied.  York  county  was  not  the 
adopted  residence  or  place  of  abode  of  the  taxpayer,  nor  had 
the  tax  claim  been  forwarded  to  the  treasurer  or  any  collector 
of  York  county,  nor  has  the  treasurer  or  any  collector  of  York 
county  authorized  the  bringing  of  the  suit. 

Counsel  for  the  defendants  in  error  cite  us  to  section  59  of 
the  Code  of  Civil  Procedure,  which  provides  that  actions 
against  nonresidents  other  than  those  mentioned  in  former 
sections  relating  to  real  estate  "  may  be  brought  in  any 
county  in  which  there  may  be  property  of,  or  debts  owing  to, 
said  defendant,  or  where  said  defendant  may  be  found."  But 
this  section  is  not  applicable.  It  would  be  if  the  revenue 
law  gave  generally  a  right  of  action  to  collect  taxes,  but  the 
right  of  action  itself  is  given  by  the  revenue  law,  and  extends 
only  to  the  cases  therein  specified.  Such  an  action  is 
governed  by  the  provisions  of  that  act.  A  special  provision 
in  a  statute  relating  to  a  specific  subject  matter  controls  gen- 
eral provisions:  McCann  v.  McLennan,  2  Neb.  286;  Tecum- 
seh  Townsite  case,  3  Neb.  267;  People  v.  Gosper ^  3  Neb.  310; 
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Alhertson  v.  State,  9  Neb.  429;  Richardson  County  v.  MileSf 
14  Neb.  311. 

But  Uie  question  really  lies  deeper  than  the  mere  determi- 
nation of  the  forum  by  statutory  construction.  The  right 
of  action,  where  it  exists  at  all,  is  given  only  by  section 
89  of  the  revenue  act,  and  that  statute  prescribes  the  forura 
in  which  the  action  must  be  brought.  It  is  clear  that  in  a 
case  where  a  tax-debtor  is  about  to  remove  from  the  county, 
the  action  must  be  brought  in  the  county  where  the  tax  was 
levied.  It  is  probable  that  after  he  has  succeeded  in  remov- 
ing from  the  county,  and  in  removing  all  his  property  there- 
from, the  action  might  still  be  brought  in  **  that  county,  and, 
in  case  he  had  removed  from  the  state  so  that  the  last  pro- 
vision could  not  have  effect,  attachments  might  be  issued 
from  the  county  where  the  action  was  brought,  under  section 
202  of  the  code,  to  counties  where  he  might  have  property. 
That  question  is  not,  however,  before  us  for  determination. 
It  is  sufficient  to  say  that  this  action  was  not  properly 
brought.  The  district  court  of  York  county  did  not  have 
jurisdiction,  and  therefore  the  judgment  is  reversed  and  the 
action  dismissed. 

Post,  J.,  not  sitting.  


Recovery  of  Personal  Judohbnt  roB  Taxes— 1.  In  Cases  of  Collec- 
tion OF  Ordinary  Taxes  by  Suit. — (a)  Oeneral  Review  of  Authorities— Natiire 
of  Taxet.  It  will  be  found  that  statutes  imposing  taxes  make,  as  a  general 
rule,  special  provisions  for  their  collection,  but  these  sometimes  fail,  and 
the  question  then  arises  whether  the  tax  must  also  fail,  or  whetlier  resort 
may  be  had  by  the  state  to  such  remedies  as  would  be  available  to  iiulividuals 
to  enforce  demands  owing  to  themselves.  The  same  question  arises  if  tlia 
law  levying  a  tax  has  made  no  provision  whatever  for  its  collection. 

A  tax  has  sometimes  been  held  to  be  a  **  debt ":  Mnyor  v.  MrKee,  2  Yerg. 
167;  San  Francisro  Oaa  Co.  v.  Brichcedel,  62  Cal.  641;  City  of  Dvttuque  v. 
lUimis  Cent.  R.  R.  Co.,  39  Iowa,  56;  City  of  liurliuyton  v.  Burlinijton  etc 
R.  R.  Co.,  41  Iowa,  134;  but  the  better  opinion  is  that  it  is  not  a  "debt"  ia 
the  ordinary  sense  of  that  term:  See  monographic  note  to  City  of  New  Ov' 
leann  r.  Great  Southern  ete.  Co.,  8  Am.  St.  Rep.  607;  Nrttrport  ele,  Brulije  Co, 
v.  Douglass,  12  Bush,  673;  City  of  CarondeUt  v.  Picot,  38  Mo.  125;  Stale  v. 
Southtoejitern  R.  R.,  70  Oa.  11;  Dunlap  v.  County  of  Gallntin,  16  111.  7;  SuiU  v. 
Yellow  Jacket  etc.  Jlin.  Co.,  14  Nev.  220;  Lane  County  v.  Oregon,  7  Wall.  71, 
80;  and  tha<i  a  common-law  action  for  the  recovery  of  a  tax  as  a  debt  will  not 
lie:  Andover  etc.  Corpoialion  v.  Gould,  6  Mass.,  40.  44;  4  Am.  Dec.  80;  rr(t;>o 
V.  SteUon.  8  Met.  393;  CUy  of  Carmlen  r.  Allen,  26  N.  J.  L.  893;  Packard  v. 
Tiadale,  60  Me.  376;  Richards  r.  Stogsdell,  21  lud.  74;  Sl^ite  v.  Southwexterm 
R.  R.,  70  Ga.  11;  HilAani  v.  Clark,  66  N.  H.  165;  22  Am.  Rep.  432;  CUy  o/" 
Detroit  V.  Jrjyp,  62  Mich.  458;  Boanl  of  Education  v.  Old  Dominion  etc.  Co.,  IS 
W.  Va.  441.     A  county  oannot  euforce  the  |>aymeat  of  oouuty  taxes  by  a 
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bill  in  chancery  in  the  nature  of  a  creditor's  bill:  Durant  v.  Supervisors  q/ 
Alhany  County,  26  Wend.  66.  Therfl  are  cases  holding  that  no  action  can  b« 
maintained  to  compel  the  payment  of  state,  county,  town,  or  parish  taxes, 
except  in  the  particular  cases  in  which  an  action  is  expressly  given  by 
statute:  Andover  etc.  Coi-poration  v.  Gould,  6  Mass.  40,  44;  4  Am,  Dec.  80; 
Crapo  V.  Stetson,  8  Met.  393;  City  of  Camden  v.  Allen,  26  N.  J.  L.  398;  Pack- 
ard V.  Tisdale,  50  Me.  376;  Richards  v.  Stogsdell,  21  Ind.  74;  State  v.  South- 
western R.  /?.,  70  Ga.  11;  Staley  v.  Tmonship  of  Columbus,  36  Mich.  38; 
Hibbard  v.  Clark,  56  N.  H.  155;  22  Am.  Rep.  432;  City  of  Detroit  v.  Jepp,  52 
Mich.  458;  Stafford  County  Commrs.  v.  First  Nat.  Bank,  48  Kan.  561; 
Board  of  Education  v.  Old  Dominion  etc.  Co.,  18  W.  Va.  441;  Crimson 
V.  Reich,  2  Utah,  111.  For  peculiar  circumstances  under  which  a  personal 
judgment  for  taxes  is  unauthorized,  see  State  v.  Hoyt  (Mo.),  27  S.W.  Rep.  382; 
Montezuma  Valley  etc.  County  v.  Bell  (Col.),  36  Pac.  Rep.  1102;  Myers  v. 
McRay  (Mo.),  21  S.  W.  Rep.  730.  A  statute  prohibiting  an  action  to 
collect  taxes  is  valid:  Davenport  v.  Sadler,  48  Kan.  311.  These  au- 
thorities  would  prevent  a  municipal  corporation  from  suing  to  recover  a 
tax  unless  authorized  by  statute.  In  other  words,  a  municipal  corpo- 
ration could  not  provide  for  the  collection  of  taxes  by  a  suit  against  the  tax- 
payer, unless  the  power  was  specifically  delegated  byita  charter:  City  of 
Carondelet  v.  Picot,  38  Mo.  125. 

But  a  tax  is  generally  regarded  as  a  personal  obligation.  It  is  a  charge, 
not  merely  upon  the  property  assessed,  but  a  personal  charge  against  the 
taxpayer.  Taxes  are  imposed  on  the  person  of  the  owner,  notwithstanding 
property  is  resorted  to  for  the  purpose  of  ascertaining  the  amount  thereof; 
and  there  is  a  personal  obligation  imposed  upon  the  taxpayer  to  pay 
taxes  independently  of  the  value  of  the  property  assessed.  Upon  this 
principle  it  has  been  held,  in  a  great  many  cases,  that  an  action  at  law  will 
lie  to  recover  a  tax,  and  that  a  personal  judgment  in  such  a  case  is  proper. 
The  imposing  of  a  tax  also  imposes  a  duty  upon  the  taxpayer,  and  it  i» 
wholly  immaterial  to  consider  whether  the  tax  is  a  debt  in  the  sense  of  a 
money  obligation  existing  by  contract.  The  government  has  the  same  right 
to  enforce  a  duty  as  a  debt,  and  may  enforce  it  in  the  same  way.  As  sup- 
porting these  views,  see  People  v.  Seymour,  16  Cal.  332;  76  Am.  Dec.  521; 
Pei-ryy.  Washburn,  20  Cal.  318,  351;  City  of  Oakland  v.  Whipple,  39  Cal. 
112;  San  Francisco  v.  Phelan,  61  Cal.  617;  County  of  Sacramento  v.  Central 
Pac.  R.  R.  Co.,  61  Cal.  250;  State  v.  Southern  Steamship  Co.,  13  La.  Ann. 
497;  Succession  of  Mercier,  42  La.  Ann.  1135;  Biggins  v.  People,  96  111.  381; 
State  V.  Yellow  Jacket  etc.  Min.  Co.,  14  Nev.  220;  Mayor  v.  McKee,  2  Yerg. 
167;  Smith  v.  People,  3  111.  App.  380;  McLean  v.  Manhattan  Medicine  Co., 
22  Jones  &  S.  371;  City  of  New  Orleans  v.  Cassidy,  27  La,  Ann.  704;  City  qf 
New  Orleans  v.  Day,  29  La.  Ann.  416;  Uruted  States  v.  Padfic  R.  R.,  ^ 
Dill.  66;  Oreer  v.  City  of  Covington,  83  Ky.  410,  Taxes  due  the  United 
States  may  be  sued  for  and  recovered  in  the  name  of  the  United  States  itt 
any  proper  form  of  action:  Dollar  Savings  Bank  v.  United  States,  19  Wall. 
227;  Post  V.  Taylor  County,  2  Flip,  518;  United  States  v.  Pacifc  R.  R.,  4 
Dill.  66;  and  personal  judgment  be  rendered  for  the  amount  due:  See- 
same  cases. 

(6)  Suit  for  Balance — Forfeited  Property. — The  commonwealth  cannot,, 
however,  after  suing  and  recovering  judgment  for  taxes  due  for  certain 
years,  maintain  another  action  to  recover  an  alleged  balance  for  those  years: 
Neurport  etc  Bridge  Co.  v.  Douglass,  12  Bush,  673.  Under  the  Illinoi* 
■tatute  in  all  cases  where  there  has  been  a  forfeiture  of  land  for  the  taxe» 
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due  thereon,  an  action  of  debt  lies  agaiiifjt  the  owner,  notwlthstamling 
omissions  or  irregularities  have  occurred  in  the  tax  proceedings  which  would 
be  fatal  to  a  tax  title  founded  thereon.  A  forfeiture,  in  fact,  of  delinqueut 
land  at  a  regular  tax  sale,  for  the  taxes  legally  due  thereon,  is  sufficient  to 
charge  the  owuer  personally  in  an  action  against  him  for  such  taxes.  In 
.  such  an  action  irregularities  in  the  prior  proceedings  to  collect  the  taxes, 
will  not  be  inquired  into:  Sanderson  v.  Town  of  La  Salle,  117  111.  171;  Ohio 
etc.  Ry.  Co.  v.  Commiitsioner  of  Highways,  117  111.  279.  This  statute  pro- 
viding that  suit  may  be  brought  against  the  owner  for  the  amount  of  tax 
due  upon  forfeited  property  is  not  in  conflict  with  the  provisions  of  the 
constitution  of  that  state  notwithstanding  the  existence  of  other  constitu- 
tional provisions  providing  for  the  sale  and  redemption  of  real  estate  for 
the  nonpayment  of  taxes,  as  they  do  not,  in  terms  or  by  implication,  limit 
the  legislative  power  as  to  any  other  mode  of  collection.  The  legislaturo 
may  adopt  such  modes  of  collection  as  may  seem  most  efficient,  including, 
of  course,  ordinary  actions  in  personam,  to  recover  the  amount  due:  Smith 
V.  People,  3  111.  App.  380. 

(c)  Otcnf-r  not  Liable /or  Taxes  Assessed  AgainH  Another. — The  owner  of 
real  estate  is  not,  however,  personally  liable  for  taxes  assessed  against 
another  as  the  owuer:  Citi/  of  Jefferson  v.  Mock,  74  Mo.  61.  Thus,  if  the 
statute  provides  that  "  the  owner  of  property,  on  the  first  day  of  May 
in  any  year,  shall  be  liable  for  the  taxes  of  that  year,"  and  that  '*  the  pur- 
chaser of  property  on  the  first  day  of  May  shall  be  considered  the  owner 
on  that  day";  this,  by  implication,  excludes  the  idea  of  a  personal  action 
against  any  person  other  than  such  owner.  The  purchaser  of  property 
would  not  become  personally  liable,  by  virtue  of  such  a  statute,  for  any 
taxes  assessed,  and  which  were  due  and  unpaid,  for  years  prior  to  that  in 
which  he  became  the  owner,  but  only  for  such  as  might  be  assessed  for  the 
year  or  years  in  which  he  was  the  owner  on  the  first  day  of  May;  and  this 
statute  is  not  affected  by  the  provisions  of  another  statute  which  does  not 
enlarge  its  provisions  as  to  the  persons  who  shall  be  personally  liable  for 
the  tex:  Biggins  v.  People,  96  Dl.  381. 

{d)  Validity  and  Conclusiveness  of  Judgment. — A  judgment  against  land 
for  taxes  does  not,  in  Illinois,  necessarily  conclude  the  owner.  Thus  a 
judgment  in  the  county  court  for  taxes  is  not  conclusive  apon  the  owner 
of  the  liability  of  the  land  for  the  taxes  assessed  upon  it,  if  he  does  not  ap- 
pear and  contest  the  application  for  judgment,  but  he  may  still  question  the 
legality  of  the  tax  in  another  proceeding,  as  on  bill  to  set  aside  the  tax 
deed  as  a  cloud  upon  his  title.  Bat  if  he  appears  and  contests  the  appli- 
cation he  will  be  concluded  by  the  judgment,  the  same  as  in  any  other 
case:  Belleville  Nail  Co.  v.  People,  98  III.  399;  Oage  r.   Bailey,  102  IlL  11. 

If  a  lien  conferred  by  law  is  a  charge  merely  on  each  separate  tract  of 
land  for  the  taxes  assessed  thereon,  a  personal  judt^ment  against  the  owner 
of  several  tracts  of  land  declaring  a  lien  upon  all  the  tracts  for  the  aggre- 
gate taxes  due  on  alt  is  erroneous,  whether  the  tax  was  doe  •  municipal 
corporation  or  the  state:  Edmonson  ▼.  City  of  Oatveston,  63  Tex.  167. 

{e)  To  Su^lain  an  Action  for  Unpaid  Taxes  there  must  be  a  demand,  if 
the  statute  requires  it.  It  is,  in  such  a  case,  a  condition  precedent  to  the 
action,  and  the  action  itself  is  not  a  sniEcient  demand:  Mcf^ean  v.  Manhattan 
Medicine  Co.,  22  Jones  &  8.  371.  A  snit  for  taxes  is  anmniary,  and  in  not  tp 
be  tried  by  a  jury:  City  of  New  Orleans  ▼.  Cauidy,  27  La.  Aon.  704.  Taxes  do 
not  bear  interest  in  the  absence  of  authority  allowing  it:  Slats  v.  Soulhtoest- 
€m  R.  R.,  70  Oa.  11;  EdmonsoH  ▼.  City  </  Oaiwjtou,  63  Ttx.  167)  and 
AM.  bT.  Ksr.,  Vou  XUL  -  43 
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the  statute  of  limitations  applies  to  suits  brought  by  the  state  for  the 
collection  of  delinquent  taxes:  State  v.  Yellow  Jacket  etc.  Min.  Co.,  14  Nev, 
220.  Such  suits  are  governed  by  the  provisions  of  the  civil  practice  act  so 
far  as  they  are  not  inconsistent  with  the  revenue  laws:  See  case  la»t  cited, 

(/)  Effect  of  Failure  to  Provide  Remedy. — It  is  no  insuperable  obstacle  to  the 
collection  of  a  tax  that  the  state,  after  imposing  it,  has  provided  no  mode  by  , 
which  it  can  be  collected;  and  an  action  by  the  state  for  the  collection  of 
the  tax,  though  not  authorized  by  the  statute,  has  been  considered  to  be 
warranted  by  usage:  State  v.  New  York  etc.  R.  R.  Co.,  60  Conn.  .326;  Texas 
Banking  etc.  Co.  v.  State,  42  Tex.  636.  However  that  may  be,  such  an 
action  is  justified  upon  the  ground  that,  if  a  statute  creates  a  right  and  gives 
no  remedy,  the  party  may  resort  to  the  usual  remedy  applicable  to  such 
a  case:  State  v.  Severance,  55  Mo.  .378.  The  right,  however,  in  such  a  case,  ' 
to  resort  to  ordinary  process  does  not  imply  the  right  to  have  recourse,  for 
the  purpose  of  collection,  to  summary  proceedings  of  unusual  harsliuess  and 
rigor:  Succession  of  Irwin,  33  La.  Ann.  63,  75.  It  has  even  been  held  that  a 
legal  obligation  to  pay  a  tax  raises  an  Implied  assumpsit  by  the  person  taxed: 
Du'jan  V.  Mayor,  1  Gill  &  J.  499. 

(g)  Special  Remedy  not  Exclusive. — The  doctrine  of  the  principal  case  that 
the  remedy  provided  by  the  legislature  for  enforcing  the  payment  of  taxes 
is  exclusive,  and  that  no  other  means  can  be  resorted  to  to  coerce  the  payment 
is  not  supported  by  the  authorities.  This  is  the  rule  in  Michigan:  City  of 
Detroit  v.  Je-pp,  52  Mich.  458.  And  the  contrary  rule  has  been  denounced 
as  "against  both  reason  and  the  decided  weight  of  authority":  Board  of 
Education  v.  Old  Dominion  etc.  Co.,  18  VV.  Va.  441,  per  Greene,  J.  This 
case  follows  the  rule  laid  down  by  Cooley  in  his  work  on  Taxation,  viz., 
that,  if  a  remedy  is  given  which  does  not  embrace  an  action  at  law,  a  tax 
cannot  be  recovered  by  an  action  at  law.  Notwithstanding  the  principal 
case,  the  severe  language  of  the  learned  judge,  and  the  rule  announced  by 
the  illustrious  text-writer,  we  believe  that  both  reason  and  authority  do 
support  the  contrary  view,  and  that  a  special  remedy  provided  for  the  col- 
lection of  taxes  is  cumulative  only,  and  does  not  take  away  the  right  of 
action  on  the  legal  obligation  to  pay  a  claim  created  by  law:  Mnyor  v. 
Howard,  6  Har.  &  J.  383,  394;  City  of  Oakland  v.  Whipple,  39  Cal.  113; 
Chadwell  v.  Jones,  1  Tenn.  Ch.  493;  Slate  v.  Memphis  etc  R.  R.  Co.,  14  Lea, 
66;  Howard  v.  Mayor,  59  Tex.  76;  Ryan  v.  Gallatin  County,  14  111.  78; 
Dunlap  V.  County  of  Gallatin,  15  111.  7;  Town  of  Geneva  v.  Cole,  61  III.  397; 
City  of  Dulmque  v.  Illinois  Cent.  R.  R.  Co.,  39  Iowa,  56;  City  of  Burlington 
V.  Burlington  etc.  R.  R.  Co.,  41  Iowa,  134;  New  Orleans  v.  Day,  29  La.  Ann. 
416;  Smith  v.  People,  3  111.  App.  3S0;  Greer  v.  City  of  Covington,  83  Ky. 
410;  Succession  of  Mercier,  42  La.  Ann.  1135. 

These  cases  show  that  a  tax  may  be  enforced  by  an  action  at  law,  though 
a  special  legislative  remedy  exists  therefor.  In  the  case  last  cited  the  city 
of  New  Orleans  claimed  to  be  a  privileged  creditor  of  the  succession  of  the 
deceased  for  unpaid  city  taxes  for  certain  years,  and  it  was  held  that  it 
should  not  be  first  required  to  seize  and  sell  real  estate  to  enforce  payment, 
but  that  it  ought  to  be  paid  from  the  funds  in  the  hiinds  of  the  executor 
proposed  for  distribution.  It  may  be  observed,  however,  that,  if  the  statute 
prescribes  a  plain,  speedy,  simple,  and  summary  proceeding  for  the  collec- 
tion of  taxes,  there  is  no  necessity  for  bringing  an  action  to  enforce  them, 
and  the  court  might,  in  such  a  case,  be  justified  in  holding  that  the  particu- 
lar mode  prescribed  should,  by  implication,  exclude  the  right  to  resort  to  any 
other  mode  of  enforcement,  irrespective  of  any  question  affecting  the  right 
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«f  redemption:  Johnston  v.  Louisville,  11  Bush,  527.  Still,  the  question  of 
jurisdiction  to  sue  for  a  tax  is  unaffected.  Jurisdiction  in  actions  for  the 
recovery  of  money  depends  alone  upon  the  amount  claimed,  and  cannot  be 
in  any  way  affected  by  the  nature  of  the  demand  sued  for.  Hence  a  judg- 
ment for  taxes  is  not  void  if  the  amount  was  within  the  court's  jurisdiction: 
Johnston  v.  Louisville,  11  Bush,  527.  If  a  suit  for  the  collection  of  taxes,  in 
addition  to  the  summary  mode  of  collection  by  distraint,  is  authorized  by 
Btatute,  a  personal  judgment  bearing  interest  from  its  date  may  clearly  be 
rendered  against  the  taxpayer:  Oreer  v.  City  of  Covington,  83  Ky.  410. 

2.  In  Cases  of  Special  Assessments. —  (a)  T/ie  Distinction  Between  Spe* 
<ial  Assessments  and  Ordinat-y  Taxation  has  been  accurately  and  forcibly 
pointed  out  as  follows:  "A  local  assessment  can  only  be  levied  on  land;  it 
cannot,  as  a  tax  can,  be  made  a  personal  liability  of  the  taxpayer;  it  is 
an  assessment  on  the  thing  supposed  to  be  benefited.  A  tax  is  levied  on 
the  whole  state,  or  a  known  political  subdivision,  as  a  county  or  a  town.  A 
local  assessment  is  levied  on  property  situated  in  a  district  created  for  the 
express  purpose  of  the  levy,  and  possessing  no  other  function,  or  even 
existence,  than  to  be  the  thing  on  which  the  levy  is  made.  A  tax  is  a 
continuing  burden,  and  mast  be  collected  at  stated  short  intervals,  for  all 
time,  and  without  it  government  cannot  exist;  a  local  assessment  is  excep- 
tional both  as  to  time  and  locality;  it  is  brought  into  being  for  a  particular 
occasion,  and  to  accomplish  a  particular  purpose,  and  dies  with  the  passing 
of  the  occasion,  and  the  accomplishment  of  the  purpose.  A  tax  is  levied, 
collected,  and  administered  by  a  public  agency,  elected  by,  and  responsible 
to,  tlie  community  upon  which  it  is  imposed;  a  local  assessment  is  made  by 
an  authority  ab  extra.  Yet  it  is  like  a  tax  in  that  it  is  imposed  under  an 
authority  derived  from  the  legislature,  and  is  an  enforced  contribution  to  the 
public  welfare,  and  its  payment  may  be  enforced  by  the  summary  method 
allowed  for  the  collection  of  taxes.  It  is  like  a  tax  in  that  it  must  be 
levied  for  a  public  purpose,  and  must  be  apportioned  by  some  reasonable 
rule  among  those  upon  whose  property  it  is  levied.  It  is  unlike  a  tax,  in  that 
the  proceeds  of  the  assessment  must  be  expended  in  an  improvement  from 
\rhich  a  benefit  clearly  exceptive  and  plainly  perceived  must  inure  to  the 
property  upon  which  it  is  imposed,  or  else  the  courts  will  interfere  to  pre- 
vent its  enforcement":  Town  qf  Macon  v.  Patty,  57  Miss.  378,  386;  34  Am. 
Eep.  451,  per  George,  C.  J. 

(6)  Personal  Liability  for  Assessments. — A  street  assessment  is  always 
made  a  lien  or  charge  against  the  adjoining  lots  when  made  at  the  expense 
of  the  property  benefited.  It  is  sometimes  made  a  charge  only  against  the 
property  benefited;  but  in  some  states  these  local  assessments  are  made  a 
personal  lial)ility  as  well  as  a  lien  upon  the  property  benefited.  In  fact  it 
is  customary  not  only  to  make  the  assessment  a  lien  on  the  land,  but  also 
to  make  it  a  personal  charge  against  the  owner.  As  to  the  legality  of  doing 
this  the  courts  are  divided  in  opinion.  Some  of  them  hold  that  a  special 
assessment  ii  a  personal  charge  against  the  owner,  as  well  as  a  lien  upon 
the  property  assessed,  and  that  the  amount  thereof  is  enforceable  by  action, 
judgment,  and  execution  against  him:  People  v.  Mayor,  4  N.  Y.  419;  65  Anu 
Deo.  266;  Mayor  v.  Colgate,  12  N.  Y.  UO;  BenneU  v.  CUy  of  Buffalo,  17  N.  Y. 
883;  Slunrtv.  Palmer,  74  N.Y.  183,  195;  30  Am.  Rep.  289;  LUchJield  t.  McCom- 
her,  42  Barb.  288;  Gilbert  r.  Havemeyer,  2  Sand.  606;  E»chf>ach  r.  Pitts,  6  Md. 
71;  Clemens  r.  Mayor,  16  Md.  208;  Wolfr.  Mayor,  49  Md.  446;  Dathiellr. 
Mayor,  45  Md.  615;  Moalev.  Mayor,  61  Md.  224;  City  qf  Burlington  T.  Quieit 
47  Iowa,  222.     But  the  owner  must  have  notice  of  the  assessment  in  order 
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to  make  it  a  personal  charge.  A  law  anthoriziiig  him  to  be  assessed  with- 
out notice  would  be  unconstitutional  as  depriving  him  of  his  property  with- 
out due  process  of  law:  Stuart  v.  Palmer,  74  N.  Y.  183;  30  Am,  Rep.  289;. 
Bennett  v.  City  of  Buffalo,  17  N.  Y.  383.  The  rendering  of  a  personal  judg- 
ment, however,  against  the  owner,  when  the  tax  is  at  the  same  time  a  charge^ 
on  the  land,  is  not  in  violation  of  the  right  to  due  process  of  law:  Davidson^ 
V.  New  Orleans,  96  U.  S.  97;  and  defective  assessment  proceedings  are  said 
not  to  be  a  bar  to  an  action  against  the  owner  to  enforce  payment  of  hi»- 
assessment:  Mayor  v.  Colgate,  12  N.  Y.  140. 

Other  cases  hold  that  the  city  may  take  the  whole  property  benefited,  if 
necessary,  for  the  payment  of  the  tax,  but  cannot  make  the  tax  a  personal 
charge  against  the  owner,  and  which  cannot  therefore  be  enforced  by  a  per- 
sonal judgment  and  execution:  See  Taylor  v.  Palmer,  31  Cal.  241,  666;  Mixr 
V.  Ross,  57  111.  121;  Crato  v.  Village  of  Tolono,  96  IlL  256;  36  Am.  Rep.  143;: 
City  of  Seattle  v.  Tesler,  1  Wash.  (Ter.)  671;  City  of  Virginia  v.  Hall,  96  III. 
278;  Wo^v.  City  of  Philadelphia,  105  Pa.  St.  25;  T'own  of  Macon  Y.  Patty, 
57  Miss.  378;  34  Am.  Rep.  451. 

So  in  Missouri.  It  was  at  first  held  in  that  state  that  a  suit  to  recover  a. 
special  tax  was  one  in  personam,  and  authorized  a  general  judgment  for  the- 
amouut  and  interest,  as  well  as  a  special  judgment  against  the  property: 
City  of  St.  Louis  v.  Clemens,  36  Mo.  467;  but  now  the  doctrine  of  that  state 
is  that  the  property  itself,  and  not  the  owner,  is  debtor  to  the  city  for  the 
amount  of  the  charge:  Neenan  v.  Smith,  50  Mo.  525,  overruling  the  last  case 
cited;  and  that  no  general  or  personal  judgment  against  the  defendant- 
can  be  rendered,  but  that  it  must  be  a  special  one  against  the  property.- 
Carlin  v.  Cavender,  56  Mo.  286;  City  of  St.  Louis  v.  Bressler,  56  Mo.  350;: 
City  qf  Louisiana  v.  Miller,  66  Mo.  467;  Strassheim  v.  Jerman,  56  Mo.  104. 
There  can  be  no  personal  judgment  in  such  tax  suits,  even  where  there  i» 
personal  service:  Milner  v.  Shipley,  94  Mo.  106. 

Our  investigation  of  the  authorities  leads  us  to  the  conclusion  that  there- 
can  be  no  personal  judgment  to  recover  a  special  assessment.  To  use  the- 
lauguage  of  Bliss,  J.,  in  Neenan  v.  Smith,  50  Mo.  525,  528,  we  express  the- 
reasons  for  our  conclusion  as  follows:  "There  is  abroad  distinction,  and 
one  of  universal  recognition,  between  the  foundation  upon  which  is  based  the- 
right  of  general  taxation  for  governmental  purposes  and  that  which  sup- 
ports the  rights  of  local  assessments.  The  authority  to  impose  either  is 
referred  to  the  taxing  power;  but  the  object  of  one,  as  giving  the  authority, 
widely  differs  from  that  of  the  other.  All  taxation  is  supposed  to  be  for  tlie- 
benefit  of  the  person  taxed.  That  for  raising  a  general  revenue  is  imposed 
primarily  for  his  protection  as  a  member  of  society,  both  in  his  person  and* 
his  property  in  general,  and  hence  the  amount  assessed  is  against  him,  to  be- 
charged  upon  his  property,  and  may  be  collected  of  him  personally.  But,, 
on  the  other  hand,  local  taxes  for  local  improvements  are  merely  assess- 
ments upon  the  property  benefited  by  such  improvements,  and  to  pay  for 
the  benefits  which  they  are  supposed  to  confer;  the  lots  are  increased  ia> 
value,  or  better  adapted  to  the  uses  of  town  lots,  by  the  improvement. 
Upon  no  other  ground  will  such  partial  taxation  for  a  moment  stand. 
Other  property  held  by  the  owner  is  affected  by  this  improvement  precisely- 
and  only  as  is  the  property  of  all  other  members  of  the  community,  and 
there  is  no  reason  why  it  should  be  made  to  contribute  that  does  not  equally 
apply  to  that  of  all  others.  The  sole  object,  then,  of  a  local  tax  being  t» 
benefit  local  property,  it  should  be  a  charge  upon  that  property  only,  and 
not  a  general  one  upon  the  owner.     The  latter,  indeed,  is  not  what  is  under- 
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«tood  by  a  local  or  special  assessment,  but  the  very  term  would  confine  it 
to  the  property  in  the  locality;  for,  if  the  owner  be  personally  liable,  it  i« 
not  only  a  local  assessment,  but  also  a  general  one  as  against  the  owner. 
The  reasonableness  of  this  restriction  will  appear  when  we  reflect  that  there 
IS  no  call  for  a  general  execution  until  the  property  charged  is  exhausted. 
If  that  is  all  sold  to  pay  the  assessment,  leaving  a  balance  to  be  collected 
otherwise,  we  should  have  the  legal  anomaly — the  monstrous  injustice — of 
not  only  wholly  absorbing  the  property  supposed  to  be  benefited  and  rea- 
<lered  more  valuable  by  the  improvement,  but  also  of  entailing  upon  the 
owner  the  loss  of  his  other  property.  I  greatly  doubt  whether  the  legisla- 
ture has  the  power  to  authorize  a  general  charge  upon  the  owner  of  local 
f>roperty  which  may  be  assessed  for  its  especial  benefit,  unless  the  owners 
-o'  all  taxable  property  within  the  municipality  are  equally  charged.  As  to 
■all  other  property  not  to  be  so  specially  benefited,  he  stands  on  the  same 
-footing  with  others;  he  has  precisely  the  same  interest,  and  should  be  sub- 
ject to  no  greater  burdens." 

Besides  this,  the  courts,  in  at  least  three  of  the  states,  have  pronounced  a 
-statute  making  the  owner  personally  liable  for  a  special  assessment,  nncon- 
^titutional:  Tayhr  v.  Palmer,  31  Cal.  241;  City  of  Virginia  v.  Hall,  96 
111.  278;  Cily  of  Clinton  v,  Hew-y  County,  115  Mo.  657;  37  Am.  St.  Rep. 
415.  Contra:  Otsi  v.  City  o/  Cincinnati,  26  Ohio  St.  276;  City  qf  Burlington 
▼.  Quick,  47  Iowa,  222. 
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[40  Nebraska,  IIZ] 

Fbauditlbnt  Convktanoes— Husband  and  Wife— Burden  o»  Proof.— 
The  rule  that  the  party  aUe<Ting  fraud  must  prove  it  has  no  applicatioa 
in  a  suit  between  a  wife  and  her  husband's  creditor,  concerning  prop- 
erty transferred  to  her  by  the  husband  after  the  debt  was  contracted. 
In  such  a  case  the  wife  must  establish,  by  a  preponderance  of  evidunce, 
the  bonajidea  of  the  transaction. 

<3oNFLicTi.vo  and  MISLEADING  I.vsTRUCTioNa  are  good  ground  for  a  re- 
versal of  judgment,  though  the  correct  rule  ia  announced  in  one  part 
of  the  charge. 

Carton  &  Fijield  and  W.  C.  Sloan,  for  the  appellant. 

F.  B.  Donisthorpe,  for  the  appellee. 

*•*  NoRVAL,  C.  J.  This  was  an  action  of  replevin  brought 
hy  the  defendant  in  error  to  recover  possession  of  a  general 
«tock  of  mercliandise  taken  by  the  plaintiff  in  error,  as  sher- 
iff of  Fillmore  county,  under  several  writs  of  attachments 
isHued  against  Garrett  Stevens,  luishfind  of  defendant  in 
«rror.  The  plaintiff  below  claiin«'<l  title  to  tlie  proporty  by 
virtue  of  a  l)ill  of  sale  given  to  her  by  her  husband.  She 
having  failed  to  give  a  replevin  l)ond  as  required  by  law,  th« 
Action  proceeded  as  for  conversion. 
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Two  trials  have  been  had,  the  first  of  which  resulted  in 
A  verdict  and  judgment  for  the  sheriff.  Plaintiff  below 
prosecuted  a  petition  in  error  to  this  court,  where,  at  the  *** 
September  term,  1890,  the  judgment  was  reversed  and  the 
cause  remanded  to  the  district  court  for  a  new  trial:  30  Neb. 
544.  On  the  second  trial  a  verdict  was  rendered  for  defend- 
ant in  error  for  six  hundred  and  eleven  dollars  and  eleven 
cents,  upon  which  judgment  was  rendered.  The  sheriff 
brings  the  case  to  this  court  on  error. 

It  is  undisputed  that  the  stock  of  goods  in  controversy  was 
owned  by  Garrett  Stevens  on  and  prior  to  January  15,  1889. 
On  that  day  Stevens,  being  insolvent,  conveyed  by  bill  of 
sale  all  of  his  property  to  his  wife,  the  defendant  in  error, 
in  payment  of  an  alleged  indebtedness.  Mrs.  Stevens  was 
aware,  at  the  time  of  the  transfer,  that  her  husband  was  be- 
ing pressed  by  his  creditors  for  the  payment  of  their  claims. 
Shortly  after  the  execution  of  the  bill  of  sale  the  sheriff  seized 
the  goods  by  virtue  of  three  writs  of  attachment  in  suits 
brought  by  the  creditors  of  Garrett  Stevens.  Upon  the  last, 
as  well  as  the  former,  trial,  defendant  in  error  introduced  tes- 
timony tending  to  show  that  the  property  was  transferred  to 
her  in  payment  of  a  pre-existing  indebtedness  of  her  hus- 
band. There  was  likewise  evidence  before  the  jury  from 
which  the  inference  could  properly  be  drawn  that  the  bill 
of  sale  was  fraudulently  made  for  the  purpose  of  hindering 
and  delaying  the  creditors  of  Garrett  Stevens  in  the  collec- 
tion of  their  debts. 

In  the  opinion  on  the  former  hearing  we  said:  "Where  a 
debtor  transfers  property  to  his  wife,  and  such  transfer  is 
contested  by  the  creditors  of  the  husband,  the  presumption 
is  against  the  bona  fides  of  the  transaction,  and  the  law  places 
the  burden  upon  the  wife  to  show  that  the  sale  was  not  mado 
to  defraud  the  creditors  of  the  husband."  In  other  words, 
she  is  required  to  prove  by  a  preponderance  of  the  evidence 
that  the  transfer  was  made  in  good  faith. and  not  with  the 
intent  of  hindering,  delaying,  and  defrauding  the  husband's 
creditors,  where  such  transfer  is  made  subsequent  to  the  con- 
tracting of  the  indebtedness  for  which  the  attachments  were 
sued  out. 

***  The  principal  ground  upon  which  we  are  asked  to 
reverse  the  case  is  that  the  instructions  of  the  trial  court 
upon  the  question  of  the  burden  of  the  proof  are  contradict- 
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ory  and  misleading.  The  third  and  fourth  instructions 
given  at  the  request  of  the  plaintiff  in  error  are  as  follows: 

"3.  The  jury  are  instructed  that  transactions  between 
husband  and  wife  in  relation  to  the  sale  or  transfer  of  prop- 
erty from  one  to  tlie  other,  whereby  creditors  are  prevented 
from  collecting  their  just  dues,  should  be  scrutinized  very 
closely,  and  the  bona  fides  of  such  transaction  should  be 
established  satisfactorily  by  a  preponderance  of  the  evi- 
dence. 

"4.  The  jury  are  instructed  that,  in  a  contest  between  the 
wife  and  the  creditors  of  her  husband  in  regard  to  property 
transferred  by  him  to  her,  there  is  a  presumption  against 
her  which  she  must  overcome  by  aflBrmative  proof;  and  prove 
by  a  preponderance  of  the  evidence  the  bona  fides  oi  the  sale." 

The  second  and  fourth  instructions  given  by  the  court  on 
its  own  motion  read  as  follows: 

"  2.  The  defendant  admits  the  taking  of  the  property,  but 
says  that  it  was  the  property  of  Garrett  Stevens,  and  the 
claim  of  plaintiff  therein  fraudulent,  and  that  the  defendant 
took  the  goods  by  virtue  of  certain  writs  of  attachment 
against  Garrett  Stevens,  which  were  set  forth  in  defendant's 
answer  herein,  and  that  the  transfer  to  plaintiff  of  the  mer- 
chandise was  made  and  received  with  the  knowledge  of  the 
claim  of  the  creditors  and  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  Garrett  Stevens." 

"  4.  It  is  a  general  rule  of  law  that  a  party  alleging  a 
fact  undertakes  the  burden  of  proving  such  fact  by  a  pre- 
ponderance of  the  evidence." 

And  at  the  request  of  the  defendant  in  error  the  court 
gave  this  instruction,  to  the  giving  of  which  the  plaintiff  in 
error  excepted: 

"8.  You  are  instructed  that  fraud  is  never  presumed. 
'**  Tlie  burden  is  upon  the  defendant  to  establish  the  al- 
legations by  a  preponderance  of  evidence  in  this  case." 

Generally  the  burden  is  upon  the  party  alleging  fraud  to 
prove  the  same.  But  the  rule  is  different  in  cases  like  the 
one  at  bar,  where  the  transfer  was  made  after  the  contracting 
of  the  indebtedness  for  which  the  attachments  were  issued. 
As  was  said  by  this  court  in  the  opinion  in  First  Nat.  Bank 
v.  Bartletty  8  Neb.  328:  "Transactions  between  husband  and 
wife  in  relation  to  the  transfer  of  property  from  him  to  her, 
by  reason  of  which  creditors  are  prevented  from  collecting 
their  just  dues,  will  be  scrutinized  very  closely,  and  it  must 
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be  clearly  established  that  such  transactions  were  made  in 
good  faith:  Aultman  v.  Obermeyer,  6  Neb.  264.  The  reason 
is  that  there  is  such  a  community  of  interest  between  hus- 
band and  wife  that  such  transfers  are  often  resorted  to  for 
the  purpose  of  withdrawing  the  debtor's  property  from  the 
reach  of  his  creditors,  and  preserving  it  for  his  own  use. 
Therefore,  in  a  contest  between  a  wife  and  the  creditors  of 
her  husband  there  is  a  presumption  against  her  which  she 
must  overcome  by  affirmative  proof." 

In  the  case  under  consideration  the  sheriflf  was  not  required 
to  establish  that  the  property  was  transferred  to  Mrs.  Stevens 
with  an  intent  to  defraud;  but  it  devolved  upon  her  to  estab- 
lish, by  a  preponderance  of  the  evidence,  the  good  faith  of 
the  transaction.  The  two  instructions  above  quoted,  which 
Were  given  at  the  request  of  plaintiff  in  error,  stated  the  law 
applicable  to  the  evidence  correctly,  and  the  doctrine  therein 
enunciated  is  in  harmony  with  the  previous  decisions  of  this 
court  upon  the  question  under  consideration:  First  Nat.  Bank 
V.  Bartlelt,  8  Neb.  328;  Thompson  v.  Loenig,  13  Neb.  386; 
Stevens  v.  Carson,  30  Neb.  544. 

The  trial  court,  in  its  fourth  instruction,  announced  the  gen- 
eral rule  upon  the  question  of  the  burden  of  proof.  This 
instruction  was  not  excepted  to  when  read  to  the  jury,  **• 
nor  is  the  giving  thereof  now  assigned  for  error,  but  it  is  urged 
that  the  plaintiff's  eighth  instruction  and  the  defendant's 
third  and  fourth  requests  are  contradictory.  We  think  this 
contention  is  well  founded,  since  the  eighth  instruction  asked 
by  defendant  charged  the  jury,  in  effect,  that  the  sheriff  was 
required  to  prove  the  allegations  of  fraud  in  his  answer  by 
the  preponderance  of  the  evidence,  while  by  the  other  two 
instructions  referred  to  tlie  jury  were  informed  that  the  law 
raised  a  presumption  that  the  transfer  of  the  property  to  the 
wife  was  fraudulent,  and  that  the  burden  was  upon  her  to 
overcome  this  presumption  by  a  preponderance  of  the  evi- 
dence. The  two  rules  laid  down  for  the  guidance  of  the  jury 
were  conflicting  and  misleading,  and,  therefore,  were  preju- 
dicial to  the  rights  of  plaintiff  in  error:  Wasson  v.  Palmer,  13 
Neb.  376;  School  District  v.  Foster,  31  Neb.  501. 

There  are  other  errors  assigned,  such  as  the  verdict  is  con- 
trary to  the  evidence,  and  errors  of  law  occurring  during  the 
trial,  but  they  will  not  be  considered,  since  the  judgment 
must  be  reversed  for  the  reasons  already  stated.     Thejudg- 
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tnent  of  the  district  court  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

Fraudulent  Convbyakcks— Husband  and  Wife— Burden  of  Proof. 
The  burdeu  of  proof  is  upoa  the  wife  to  show  that  she  is  a  bona  fide  pur- 
chaser iu  a  contest  between  herself  and  a  creditor  of  the  hasband  over  a 
conveyance  made  by  him  to  her:  See  notes  to  Daygetl  etc.  Co.  v.  Bulfer,  31 
Am.  St.  Rep.  4  6;  Tropnell  v.  Conklyn,  38  Am.  St.  Rep,  44;  Bioion  r. 
Mitchell,  11  Am.  St.  Rep.  758. 

Instructions. — Error  in  giving  an  instruction  which  misstates  the  law  ia 
not  cured  by  giving  another  instruction  which  correctly  states  it,  because 
the  court  cannot  say  which  instruction  the  jury  will  follow:  McCleneghan  v. 
OmuJia  etc  B.  B.  Co.,  25  Neb.  523;  13  Am.  St.  Rep.  508. 


Englebert  V.  Troxell. 

[40  Nebraska,  195.] 

IirFAirrs — Contracts. — All  contracts  of  an  infant,  except  those  for  necei^. 
saries,  are  voidable  by  him  at  his  election  within  a  reasonable  time 
after  he  becomes  of  age. 

Infants— Contracts — Ratification — Disaffirmance. — ^The  validity  of  an 
infant's  contract  does  not  depend  upon  a  ratification  thereof  by  him 
after  his  minority  ends.  It  is  valid  until  he,  by  some  act,  clear  and  un- 
mistakable in  its  character,  and  within  a  reasonable  time,  disaffirms  it. 

Infants — Contracts — Disaffirmance— Action  to  Cancel  Deed. — Plan- 
tiff'a  suit  to  cancel  a  deed  made  by  him  when  a  minor,  and  on  that 
ground  is  an  unequivocal  and  sufficient  disaffirmance  of  such  contract. 

Infants — Contracts— Disaffirmance— Reasonable  Time. — What  is  a 
reasonable  time  for  an  infant,  after  becoming  of  age,  to  disaffirm  a  con- 
tract made  by  him  during  his  minority  is  a  mixed  question  of  law  and 
fact|  to  be  deterniined  from  the  circumstances  in  each  particular  case. 

Infants. — "Necessaries"  for  Wuich  a  Minor  may  Bind  Himself  is 
not  a  term  which  can  be  defined  by  a  general  rule  applicable  to  all 
cases.  It  includes  what  a  court  or  jury  may  think  in  each  case  suit- 
able and  proper  in  reference  to  the  infant's  condition  and  station  in  life. 

Infants — I4ece8.sarifj. — Services  Performed  by  the  Guardian  Ad 
LiTElf  of  an  infant  in  defending  a  suit  brought  to  foreclose  a  real  estate 
mortgage  executed  by  the  infant's  ancestor  are  not  necessaries. 

Infants — Di.saffirmancb  of  Contract— RrruRN  of  Consideration. — 
One  who  seeks  to  disaffirm  his  contract  made  during  infancy  must 
return  so  much  of  the  consideration  as  he  has  at  the  time  of  such  elec- 
tion, but  is  not  required  to  return  any  part  of  the  consideration  dis- 
posed of,  or  any  equivalent  therefor. 

Infants— Di.saffirmanck  of  Contract— Rktcrn  of  Consideration. — 
If  an  infant  conveys  his  real  estate  for  cash  paid  to  his  father,  who  bnys 
a  piano  for  the  infant  with  the  money,  and  the  infant,  on  coining  of 
age,  though  still  having  the  piano,  chooses  to  disaffirm  the  deed,  he  may 
do  so,  without  either  surrendering  the  piano  or  repaying  the  money. 
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Infants.— An  Infant's  Deed  to  His  Guardian  At>  Litem  in  coDsider»< 
tion  of  services  reudered,  or  to  be  rendered,  by  the  latter  as  such  guard* 
ian,  is  voidable  by  the  infant  on  arriving  of  age. 

Infants. — An  Attornet  at  Law  Acting  as  the  Guardian  Ad  Litem 
of  au  infant  must  look  to  the  court  alone  for  the  amount  of  his  com- 
pensation, which  should  be  taxed  as  part  of  the  costs  in  the  proceeding, 
and  collected  as  such.  No  other  or  greater  amount  than  that  allowed 
by  the  court  can  be  collected. 

George  E.  Pritchett  and  Switzler  &  Mcintosh,  for  the  appel- 
lants. 

Charles  Offutt  and  St.  John  &  Stevenson,  for  the  appellee. 

*»•  Ragan,  C.  On  April  1,  1874,  Mrs.  Frances  H.  Engle- 
bert  was  the  owner  of  lot  3  in  Geise's  addition  to  the  city  of 
Omaha.  At  that  time  she  and  her  husband,  J.  Lee  Eiigle- 
bert  executed  a  mortgage  on  said  lot  to  Max  Meyer  &  Bro. 
to  secure  a  note  of  three  hundred  and  seventy-eight  dollars 
and  forty-eight  cents,  due  July  1, 1874.  Soon  after  that  time 
Mrs.  Englebert  and  her  husband  removed  to  Des  Moines, 
Iowa,  in  wiiich  city  Mrs.  Englebert  died  on  the  29th  of  De- 
cember, 1875.  She  died  intestate,  leaving  her  husband  and 
one  child,  the  appellee  herein,  then  a  boy  about  seven  years 
of  age.  November  1,  1881,  Max  Meyer  &  Bro.  brought  suit 
in  the  district  court  of  Douglas  county,  against  Mr.  and  Mrs. 
Englebert  only,  to  foreclose  the  mortgage  above  mentioned, 
and  obtained  service  upon  them  by  publication.  Max  Meyer 
&  Bro.  being  then  ignorant  of  the  fact  of  Mrs.  Englebert's 
death. 

December  17,  1881,  George  E.  Pritchett,  an  attorney  at  law 
residing  at  Omaha,  Nebraska,  informed  Mr.  Englebert  by 
letter  of  the  pendency  against  him  and  his  wife  of  Max 
Meyer  &  Bro's  mortgage  foreclosure  suit,  and. requested  to 
be  authorized  to  appear  in  and  defend  the  same.  Various 
communications  took  place  immediately  afterward  between 
Pritchett  and  Mr.  Englebert,  6nally  culminating  in  an  agree, 
ment  between  them  that  Pritchett  should  defend  the  fore- 
closure suit  for  Englebert  and  his  minor  son,  and  receive  as 
compensation  for  his  services  one-half  of  whatever  of  the  lot 
he  might  succeed  in  saving  from  the  lien  of  the  Max  Meyer 
&  Bro.  mortgage.  In  pursuance  of  this  agreement,  on  the 
fourth  day  of  August,  1885,  Mr.  Englebert  and  his  minor  son 
conveyed  to  Pritchett,  subject  to  the  Max  Meyer  &  Bro. 
mortgage,  an  undivided  one-half  of  the  aforesaid  lot.  Pritch- 
ett seems  to  have  succeeded  in  having  the  foreclosure  euit. 
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as  brought,  continued  from  time  to  time,  on  one  pretext  or 
another,  until  August,  1884. 

In  August,  1885,  Max  Meyer  &  Bro.  filed  an  amended  •®' 
petition  in  their  foreclosure  suit,  making  Francis  Leon  Engle- 
bert,  the  minor  son  of  Mr.  and  Mrs.Englebert,  a  party  defend- 
ant to  the  action.  Pritchett  filed  an  answer  on  behalf  of  Mr. 
Englebert  to  this  amended  petition,  and,  having  been  by  the 
court  appointed  guardian  ad  litem  for  Francis  Leon  Engle- 
bert, also  filed  an  answer  in  the  action  for  hira.  Tiiese 
answers  admitted  the  execution  and  delivery  of  tlie  note  and 
mortgage  described  in  the  foreclosure  suit,  alleged  that  the 
legal  title  to  the  property  was  at  the  time  of  the  execution 
of  the  mortgage  in  Mrs.  Englebert,  her  death,  and  that  the 
legal  title  to  the  real  estate  had  descended  to,  and  was 
then  vested  in,  the  minor  son,  Francis  Leon  Englebert;  that 
that  the  only  interest  that  Mr.  Englebert  had  in  the  property 
mortgaged  was  a  life  estate  as  tenant  by  the  courtesy  of  his 
deceased  wife;  and  that  the  interest  of  the  minor,  Francis 
Leon  Englebert,  in  the  real  estate  could  not  be  sold  to  satisfy 
the  mortgage  debt,  because  the  action  as  against  him  was  not 
brought  within  ten  years  from  the  date  of  the  maturity  of  the 
note  which  the  mortgage  was  given  to  secure.  The  court 
rendered  a  decree,  and  ordered  the  life  estate  only  of  Mr. 
Englebert  sold  to  satisfy  the  amount  found  due  on  the  mort- 
gage. This  life  estate  was  sold  under  a  decree,  the  property 
purchased  by  one  of  the  plaintifis  in  the  foreclosure  suit,  and 
the  sale  confirmed;  a  deed  was  ordered,  but  never  made  to 
the  purchaser. 

On  the  sixth  day  of  January,  1886,  on  the  joint  application 
of  Mr.  Englebert  and  his  minor  son,  Mr.  Pritchett  was  ap- 
pointed guardian  of  the  minor  son  by  the  county  court  of 
Douglas  county  accepted  the  trust,  and  qualified  therefor 
by  taking  the  oath  and  giving  bond  as  required  by  statute. 

On  June  1,  1886,  in  pursuance  of  an  agreement  between 
Mr.  Pritchett  and  Mr.  Englebert,  his  son,  then  being  about 
eighteen  years  of  age,  and  in  consideration  of  two  hundred 
and  forty  dollars  in  cash  then  paid  by  Pritchett  to  Engle- 
bert, conveyed  to  Pritchett  the  undivided  one-half  of  the  lot. 

•®*  On  the  twenty-second  day  of  December,  1888,  J.  Lee 
Englebert  died.  On  the  11th  of  October,  1889,  Francis  Leon 
Englebert  became  of  age,  and  one  month  and  three  days  there- 
after, to  wit,  on  the  fourteenth  day  of  November,  1889,  brought 
this  suit  in  equity  in  the  district  court  of  Douglas  county, 
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Against  the  aaid  George  E.  Pritchett  and  others  who  were 
claiming  to  be  owners  of  some  part  of  said  lot  under  convey- 
ances from  Pritchett,  to  cancel  and  set  aside  the  deeds  here- 
inbefore mentioned  made  by  himself  and  father  to  Pritchett, 
alleging  that  at  the  time  he  executed  said  deeds  he  was  seised 
in  fee  simple  of  the  property  and  was  a  minor. 

The  district  court  rendered  a  decree  canceling  and  setting 
aside  said  deeds  and  awarding  the  plaintiff  a  writ  of  posses- 
«ion  for  said  real  estate.     The  case  is  before  us  on  appeal. 

The  reported  decisions,  especially  the  older  ones,  abound 
with  grave,  learned,  and  lengthy  discussions  of  the  question 
as  to  whether  the  contracts  of  an  infant  are  void  or  voidable; 
and  there  are  respectable  authorities  which  hold  that  certain 
contracts  of  an  infant,  made  under  certain  circumstances,  are 
absolutely  void;  but  we  think  that  the  better  rule,  and  the 
one  supported  by  the  weight  of  authority,  is  that  all  contracts 
of  an  infant,  except  those  for  necessaries,  are  voidable  by  the 
infant  at  his  election  within  a  reasonable  time  after  he  be- 
comes of  age.  In  Tunison  v.  Chambliriy  88  111.  378,  the  rule 
is  thus  stated:  "Deeds  made  by  a  minor  are  not  void,  but 
only  voidable.  Their  validity  does  not  depend  upon  a  ratifi- 
cation after  the  minor  attains  his  majority,  but  to  avoid  them 
be  must  by  some  act,  clear  and  unmistakable  in  its  character, 
disaffirm  their  validity":  See,  also,  Bonner  v.  Illinois  Land 
etc.  Co.,  75  111.  315;  Hyer  y.  Hyatt,  3  Cranch  C.  C.  276;  Ken- 
dall V.  Lawrence^  22  Pick.  540;  Dixon  v.  Merritt,  21  Minn.  196; 
Singer  Mfg.  Co.  v.  Lamb,  81  Mo.  221;  Irvine  v.  Irvine,  9  Wall. 
617;  Pomeroy's  Equity  Jurisprudence,  2d  ed.,  sec.  945.  Such 
is  ***'  also  the  doctrine  of  this  court  as  stated  in  Philpot  v. 
Sandwich  Mfg.  Co.,  18  Neb.  54,  where  it  is  said:  "Contracts 
of  an  infant,  other  than  for  necessaries,  are  voidable  only, 
and  upon  coming  of  age  he  may  affirm  or  avoid  in  his  dis- 
cretion." The  deeds  made  by  the  appellee  in  this  case  to 
Pritchett  were  voidable  and  not  void.  The  appellee,  within 
less  than  two  months  after  his  becoming  of  age,  instituted 
this  suit  for  the  purpose  of  canceling  the  deeds  made  to 
Pritchett.  This  was,  on  the  part  of  the  appellee,  an  un- 
equivocal and  sufficient  disaffirmance  on  his  part  of  the 
contracts  made:  Tunison  v.  Chamblin,  88  111.  378;  Sima  v. 
Everhardt,  102  U.  S.  300. 

Was  the  disaffirmance  of  these  deeds  by  appellee  made 
within  a  reasonable  time?  As  to  what  is  a  reasonable  time 
for  an  infant  after  becoming  of  age  to  disaffirm  contracts 
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made  during  his  minority  is  a  mixed  question  of  law  and 
fact  to  be  determined  from  the  circumstances  in  each  particu- 
lar case.  In  Ward  v.  Laverty,  19  Neb.  429,  this  court  said: 
"A  minor  who  has  conveyed  his  real  estate  must  disaflBrm 
tlie  deed  within  a  reasonable  time  after  becoming  of  age  or 
be  barred  of  that  right."  In  that  case  the  disaffirmance  was 
not  made  until  more  than  three  years  after  the  minor  became 
of  age,  and  the  court  held  that  the  disaffirmance  under  the 
facts  in  the  case  was  not  made  within  a  reasonable  time.  In 
O^Brien  v.  Gaslin,  20  Neb.  347,  this  court,  adhering  to  the 
rule  announced  in  Ward  v.  Laverty,  19  Neb.  429,  held  that 
a  disaffirmance  made  by  a  party  fourteen  years  after  he 
became  of  age  was  not  made  within  a  reasonable  time.  In 
Johnson  v.  Storie,  32  Neb.  610,  an  infant  who  had  signed  a 
note  as  surety  disaffirmed  the  same  a  year  and  a  half  after 
he  became  of  age,  and  it  was  held  that  the  disaffirmance  was 
made  within  a  reasonable  time.  There  are  some  eminent 
authorities  which  hold  that  an  infant  may  disaffirm  a  deed 
which  he  has  made  to  his  real  estate  during  his  minority  at 
any  time  after  he  becomes  of  age  before  he  would  be  barred 
by  the  statute  of  limitations  from  bringing  ***  an  action  in 
ejectment  for  the  real  estate;  but  this  is  not  the  doctrine  of 
this  court.  It  is  now  firmly  settled  here  that  an  infant,  in 
order  to  avoid  a  contract  made  during  his  minority,  must 
disaffirm  the  same  within  a  reasonable  time  after  his  minor- 
ity ends.  There  can  be  no  doubt,  in  view  of  the  authori- 
ties quoted  above,  but  that  the  appellee  disaffirmed  within  a 
reasonable  time  after  he  became  of  age  the  deeds  made  to 
Pritciiett. 

It  is  insisted  by  the  appellants  that  the  first  deed  made  by 
appellee  to  Pritchett  was  voidable  only,  and  that  the  services 
performed  by  Pritchett  in  the  foreclosure  suit  of  Max  Meyer 
&  Bro.  for  the  appellee  were  necessaries,  and  that  therefore 
the  appellee  cannot  avoid  said  first  deed.  Were  the  services 
performed  by  Pritchett  for  the  appellee  in  the  foreclosure 
suit  "necessaries"  within  the  meaning  of  that  terra?  As  ta 
what  are  necessaries  for  an  infant  cannot  be  defined  by  any 
general  rule  applicable  to  all  cases;  it  is  a  mixed  question  of 
law  and  fact  to  be  determined  in  each  case  from  the  particu- 
lar facts,  circumstances,  and  surroundings  in  that  case.  In 
Shellon  V.  Pendleton,  18  Conn.  417,  a  wife,  without  her  hus- 
band's consent,  employed  an  attorney  to  prosecute  a  suit  for 
divorce  in  her  favor  against  her  husband  for  a  legal  and  suf- 
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ficient  cause.  The  attorney  performed  the  services,  and  the 
decree  of  divorce  was  granted.  The  attorney  then  sued  both 
the  husband  and  wife  for  his  fees.  The  court  held  that  the 
services  rendered  were  not  necessaries,  and  that  the  hus- 
band was  not  liable  therefor.  The  court  said:  **  By  the  law 
the  defendant  is  liable  only  for  necessaries  which  the  plaintiflfs 

have  provided  for  his  wife The  common  law  defines 

'necessaries'  to  consist  only  of  necessary  food,  drink,  clothing, 
washing,  physic,  instruction,  and  a  competent  place  of  resi- 
dence." In  Munson  v.  Washhand,  31  Conn.  303,  83  Am.  Dec. 
151,  a  female  infant  was  seduced  under  a  promise  of  mar- 
riage. Her  seducer  refused  to  marry  her  and  she  was  left  in 
a  state  of  destitution.  At  her  request  an  attorney  brought 
*•*  suit  against  the  seducer  for  a  breach  of  promise  of  mar- 
riage. The  suit  was  settled  by  the  intermarriage  of  the  plain- 
tiff and  defendant.  The  attorney  then  sued  both  the  husband 
and  the  wife  for  his  services.  The  court  held  that  the  services 
rendered  by  the  attorney,  under  the  circumstances,  were 
'necessaries'  within  the  meaning  of  that  term.  The  court 
said:  "  Can  the  plaintiff's  charges  for  prosecuting  that  action 
be  considered  as  necessaries  under  the  circumstances  ?  The 
rule  usually  stated  in  the  text-books  confines  the  term  '  neces- 
saries,' for  which  a  minor  may  bind  himself,  to  suitable  food, 
shelter,  clothing,  washing,  medicine,  medical  attendance, 
and  education.  It  is  admitted  that  it  depends  entirely  upon 
what  a  court  or  jury  may  think  in  each  case  suitable  and 
proper  in  reference  to  the  infant's  condition  and  station  in 

life The  personal  security  of  the  wife,  then,  is  legally 

a  necessary,  and  the  expense  of  securing  it  is  a  proper  charge 

against  the  husband If  we  look  at  the  prosecution  of 

the  suit  which  the  infant  commenced  as  her  only  mode  under 
her  peculiar  circumstances  of  procuring  the  means  of  living, 
it  comes  within  the  principle  allowing  her  to  contract  for 

necessaries It  was  not  the  case  of  merely  prosecuting 

an  infant's  right  to  property  or  for  the  recovery  of  an  ordi- 
nary debt.  In  such  cases  there  is,  or  ought  to  be,  a  guardian 
to  protect  the  infant's  rights.  There  was  none  here,  and  it 
does  not  appear  that  there  were  any  practicable  means  of 
procuring  one  to  be  appointed It  appears  to  us.  there- 
fore, that  while  the  court  recognized  the  rule  that  the  ordi- 
nary fees  of  an  attorney  for  the  prosecution  of  an  infant's 
rights  to  property  could  not  generally  be  said  to  be  neces- 
saries, it  yet  further  correctly  informed  them  in  substanca 
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that  such  services,  where  requisite  for  the  personal  relief, 
protection,  and  support  of  the  infant,  might  be  lawfully  con- 
tracted for  by  the  infant,  and  that  he  would  be  liable  to  pay 
for  the  same."  In  Wallis  v.  Bnrdwell,  126  Mass.  366,  it  was 
held:  "A  ward  is  not  liable  for  repairs  ***  put  upon  his 
dwelling-house  by  a  person  employed  by  the  guardian  to 
make  them,  even  after  the  death  of  the  guardian;  and  evi- 
aence  that  the  repairs  were  necessary  is  immaterial."  In 
Tupper  V.  Cadwell,  12  Met.  559,  46  Am.  Dec.  704,  it  was 
held:  "An  infant  is  not  liable  for  the  expense  of  repairing 
his  dwelling-house  on  a  contract  made  by  him  therefor, 
although  such  repairs  were  necessary  for  the  prevention  of 
immediate  and  serious  injury  to  the  house."  The  court 
said:  "An  infant  may  make  a  valid  contract  for  necessaries, 
and  the  matter  of  doubt  in  the  present  case  is  what  expendi- 
tures are  embraced  in  the  term  'necessaries.'  ....  It  has 
sometimes  been  contended  that  it  was  enough  to  charge  the 
party,  though  a  minor,  that  the  contract  was  one  plainly 
beneficial  to  him  in  a  pecuniary  point  of  view.  That  propo 
sition  is  by  no  means  true,  if  by  it  it  be  intended  to  sanction 
an  inquiry  in  each  particular  case,  whether  the  expenditure 
or  articles  contracted  for  were  beneficial  to  the  pecuniary 
interests  of  the  minor.  The  expenditures  are  to  be  limited 
to  cases  where,  from  their  very  nature,  expenditures  for  such 
purposes  would  be  beneficial;  or,  in  other  words,  they  must 
belong  to  a  class  of  expenditures  which  are  in  law  termed 
beneficial  to  the  infant.  What  subjects  of  expenditure  are 
included  in  this  class  is  a  matter  of  law  to  be  decided  by  the 
court.  The  further  inquiry  may  often  arise  whether  expend- 
itures, though  embraced  in  this  class,  were  necessary  and 
proper  in  the  particular  case,  and  this  may  present  a  ques- 
tion of  fadt.  It  is  therefore  a  preliminary  question  to  be 
settled  whether  the  alleged  liability  arises  from  expenditures 
for  what  the  law  deems  'necessaries,'  and  unless  that  be 
shown  it  is  not  competent  to  introduce  evidence  to  show  that 
in  a  pecuniary  point  of  view  the  expenditure  was  beneficial 
to  the  minor":  See,  also.  Price  v.  Sanders,  60  Iiid.  310; 
Mathea  v.  Dobachuetz,  72  111.  438;  Bloomer  v.  Nolan,  36  Neb. 
51;  38  Am.  St.  Rep.  690.  In  Turner  v.  Gailher,  8^  N.  C. 
857,  35  Am.  Rep.  574,  it  was  held  that  money  furnished 
an  infant  to  enable  him  to  acquire  a  professional  education 
■•^  was  not  a  necessary.  In  Decell  v.  Lewenthal,  57  Miss. 
831,  34  Am.  Rep.  449,  it  was  held  that  money  furnished  an 
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infant  to  enable  him  to  carry  on  a  plantation  was  not  a  necea- 
eary.  In  Barker  v.  Hihhard,  54  N.  H.  539,  20  Am.  Rep.  160^ 
it  was  held  that  the  services  rendered  by  an  attorney  in  de- 
fending an  infant  in  a  bastardy  proceeding  was  a  necessary. 
In  Anding  v.  Levy,  57  Miss.  51,  34  Am.  Rep.  435,  it  was  held 
that  where  an  infant  had  no  guardian,  and  the  services  ren- 
dered by  an  attorney  were  beneficial  to  the  infant's  estate, 
that  he  was  liable  for  such  services.  In  Assignees  of  Hull  v. 
Connolly,  3  McCord,  6,  15  Am.  Dec.  612,  and  in  Kline  v. 
UAmoureuXy  2  Paige,  419,  22  Am.  Dec.  652,  it  was  held  that 
if  an  infant  was  living  with  his  parents  or  guardian,  and 
properly  maintained  by  them,  his  contract  even  for  neces- 
saries was  not  binding.  In  the  case  at  bar,  when  the  appel- 
lee made  the  first  deed  to  Pritchett,  in  consideration  that  he 
would  defend  the  Max  Meyer  &  Bro.  mortgage  foreclosure 
suit,  he  was  living  with  his  father,  his  natural  guardian;  sa 
that,  if  we  held  that  the  services  rendered  by  Pritchett  in  the 
foreclosure  suit  were  necessaries,  still  the  appellee  would  not 
be  bound  to  pay  for  the  services  if  this  was  a  suit  by  Pritch- 
ett on  the  contract  made  for  that  purpose.  In  the  light  of 
the  authorities  quoted  above  upon  this  subject,  we  are  clearly 
of  the  opinion  that  the  services  rendered  by  Mr.  Pritchett  in 
the  foreclosure  suit  cannot  be  considered  necessaries  under 
the  facts  of  this  case. 

Another  contention  of  the  appellants  is  that  the  appellee 
has  not  restored  the  consideration  he  received  from  Pritchett 
for  the  execution  of  the  two  deeds  which  he  seeks  to  cancel 
by  this  suit,  and  therefore  he  cannot  maintain  this  action. 
There  are  many  authorities  which  hold  that  it  is  not  neces- 
sary, to  enable  an  infant,  on  coming  of  age,  to  disaffirm  a 
contract  made  during  his  minority,  to  restore  or  return,  or 
offer  to  restore  or  return,  as  a  condition  precedent  to  his  right 
to  disaffirm  such  contract,  the  consideration  which  he  received 
therefor.  But  the  rule  of  this  court  is  otherwise.  In  Philpot 
v.  Sandwich  Mfg.  Co.,  18  Neb.  54,  the  rule  is  *•*  thus  stated: 
"  If  an  infant  purchase  personal  property  and  give  his  note^ 
therefor  he  cannot,  upon  arriving  at  the  age  of  twenty-one 
years,  retain  the  property  and  plead  infancy  as  a  defense  to 
the  note."  This  is  a  somewhat  loose  statement  of  the  rule. 
The  rule  is  concisely  and  correctly  stated  by  Post,  J.^  in 
Bloomer  v.  Nolan,  36  Neb.  51,  38  Am.  St.  Rep.  690,  in  thia 
language:  "  One  who  seeks  to  disaffirm  a  contract  on  the 
ground  that  he  was  an  infant  at  the  time  of  its  execution  ia 
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required  to  return  so  much  of  the  consideration  received  by 
him  as  remains  in  his  possession  at  the  time  of  such  elec- 
tion; but  is  not  required  to  return  an  equivalent  for  such 
part  thereof  as  may  have  been  disposed  of  by  him  during  his 
minority."  That  is  to  say,  the  infant,  on  coming  of  age  and 
electing  to  disaffirm  a  contract  made  by  him  during  his 
minority,  must  restore  or  return  so  much  of  the  consideration 
received  by  him  in  consideration  of  executing  the  contract  a» 
he  then  has  in  specie  in  his  possession.  The  language  of  the 
authorities  is  that  he  must  return  or  restore  whatever  of  the 
consideration  he  then  has;  not  that  he  is  to  pay  to  the  party 
with  whom  he  made  the  contract  an  equivalent  or  that  which 
he  received  from  said  party.  In  Reynolds  v.  McCurryy  lOO 
111.  356,  the  rule  is  thus  stated:  *'  It  is  the  general  rule  that 
where  the  consideration  of  a  conveyance  by  an  infant  has 
been  expended  so  that  he  is  not  in  a  condition  to  restore  it, 
he  may  nevertheless  avoid  the  conveyance.  It  is  only  when 
he  still  has  the  consideration  that  he  will  be  compelled  to 
return  it":  See,  also.  Miller  v.  Smith,  26  Minn.  248,  37  Am. 
Rep.  407.  In  Chandler  v.  Simmons,  97  Mass.  508,  93  Am. 
Dec.  117,  the  rule  is  stated  in  this  language:  *'  If  money 
paid  to  a  minor  as  the  consideration  for  his  conveyance  of 
real  estate  has  been  wasted  or  spent  by  him  during  his  minor- 
ity, payment  or  tender  of  the  amount  is  not  necessary  to 
enable  him  ....  to  avoid  the  conveyance."  The  Iowa  code 
provides  that  a  minor  is  bound  by  his  contract  unless  he  dis- 
affirms it  and  restores  to  the  other  party  all  money  or  prop- 
erty received  by  him  by  virtue  of  his  contract  and  remaining 
•••  within  his  control.  Construing  this  section  of  the  code, 
the  supreme  court  of  Iowa,  in  Hawea  v.  Burlington  etc.  Ry.  Co.^ 
64  Iowa,  315,  held  that  where  a  minor  had  disaffirmed  a 
contract  he  was  only  required  to  return  the  identical  money 
or  property  received  by  him  for  the  execution  of  such  con- 
tract remaining  in  his  possession  at  the  time  of  his  disaffirm- 
ance thereof.  The  court  said:  ''It  is  not  shown  or  pretended 
that  he  had  remaining  under  his  control  at  any  tiine  after 
attaining  his  majority  any  money  or  property  received  by 
him  by  virtue  of  the  contract,  and  it  is  only  such  money  or 
property  as  may  thus  remain  that  he  is  bound  to  restore." 

So  far  as  the  consideration  for  the  first  deed  made  by  the 
appellee  to  Pritchett  is  concerned,  the  only  consideration 
which  it  is  claimed  appellee  received  for  such  deed  was  the 
services  rendered  by  Mr.  Pritchett  in  defending  the  Max 
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Meyer  &  Bro.  foreclosure  suit.  Tliere  are  several  things  to 
be  said  of  these  services.  In  the  first  place,  but  for  the 
voluntary  intervention  of  Mr.  Pritchett  in  that  suit  we  are 
led  to  believe,  from  the  record  before  us,  that  Max  Meyer 
&  Bro.  would  have  proceeded  to  decree  of  foreclosure  against 
the  father  and  mother  of  appellee  only,  notwithstanding  that 
the  appellee's  mother  was  dead  at  the  time  the  foreclosure 
suit  was  brought,  and  the  title  to  the  real  estate  had  vested 
in  the  appellee.  Such  a  decree  would  not  have  been  binding 
upon  the  appellee  and  would  not  have  deprived  him  of  the 
right  at  least  to  redeem  his  property  from  such  decree,  if 
such  decree  would  have  in  any  manner  interfered  with  ap- 
pellee's title. 

Again,  at  the  time  Mr.  Pritchett  rendered  these  services 
he  was  an  oflficer  of  the  court  in  which  the  foreclosure  suit 
was  pending,  and  had  been  by  the  court  appointed  guardian 
ad  litem  for  the  appellee;  he  had  accepted  this  appointment 
and  was  acting  for  the  appellee.  Section  14,  chapter  7,  of 
the  Compiled  Statutes  of  1893,  then  and  now  in  force,  pro- 
vides: "It  shall  be  the  duty  of  every  attorney  to  act  as  **• 
the  guardian  of  any  infant  defendant  in  any  suit  pending 
against  him,  when  appointed  for  tliat  purpose  by  order  of 
the  court;  he  shall  prepare  himself  to  make  the  proper  de- 
fense, to  guard  the  rights  of  said  defendant,  and  shall  be 
entitled  to  such  compensation  as  the  court  shall  deem  rea- 
sonable." In  view  of  this  statute,  and  in  view  of  the  cir- 
cumstances under  which  Mr.  Pritchett  rendered  the  services 
for  the  appellee  in  the  foreclosure  suit,  we  are  constrained  to 
say  that  if  such  services  had  been  necessaries,  nevertheless  the 
appellee's  contract,  by  which  he  paid  Pritchett  one-half  the 
real  estate  in  litigation  in  consideration  of  the  services,  would 
still  have  been  voidable  at  the  suit  of  the  appellee.  It  was 
the  duty  of  Pritchett  to  render  the  services  he  did.  This 
was  a  duty  imposed  upon  him  by  law  and  resulting 
from  his  profession.  For  performing  the  duties  of  a  guard- 
ian ad  litem  an  attorney  must  look,  and  look  only,  for  the 
amount  of  his  compensation  to  the  court,  and  the  compen- 
sation allowed  the  guardian  should  be  taxed  as  costs  in  the 
proceedings  and  as  such  collected.  Perhaps  it  might  be 
filed  as  a  claim  against  the  minor's  estate,  but  no  other  dif- 
ferent or  greater  amount  can  be  collected  than  that  allowed 
by  the  court.  Whatever  may  be  said  of  the  services  ren- 
dered by  Mr.  Pritchett  in  the  foreclosure  suit  for  the  ap- 
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pellee,  such  Bervices,  of  course,  cannot  be  returned  in 
kind. 

The  consideration  for  the  second  deed  was  two  hundred 
and  forty  dollars  in  money  paid  by  Pritchett  to  appellee's 
father.  It  is  not  claimed  or  pretended  that  this  money,  or 
^ny  part  of  it,  ever  came  into  the  possession  of  the  appellee. 
It  appears  that  the  appellee's  father  bought  a  piano  with 
this  money  and  gave  it  to  the  appellee,  and  that  he  still  has 
it.  But  the  appellee  was  under  no  legal  obligations  to  offer, 
or  tender,  or  surrender  this  piano  to  Pritchett  as  a  condition 
precedent  to  his  right  to  disaffirm  the  deed;  nor  was  the 
appellee  under  any  legal  obligation,  as  a  condition  precedent 
to  his  right  to  disaffirm  the  deed,  to  repay  Pritchett  ***  the 
money  which  he  had  paid  appellee's  father  in  consideration 
of  the  execution  of  the  deed.  At  the  time  appellee  disaf- 
firmed these  deeds  and  brought  this  suit  there  was  in  his 
possession  no  part  of  the  consideration  parted  with  by  Pritch- 
ett at  the  time  appellee  executed  the  deeds. 

The  final  contention  of  the  appellants  is  that  the  appellee, 
having  executed  the  deeds,  he  is  in  equity  estopped  from 
disaffirming  them  as  against  innocent  purchasers.  This  is 
a  remarkable  argument,  in  view  of  the  record  in  this  case. 
Not  one  of  the  appellants  is  an  innocent  purchaser  of  any 
part  of  this  property  in  any  sense  whatsoever.  There  is  in 
all  this  record  not  one  word  of  evidence  that  the  appellee,  by 
any  act  or  omission  of  his,  either  before  or  after  his  coming 
of  age,  induced  either  of  the  appellants  to  purchase  any  of 
the  property  in  this  suit.  Certainly  the  appellants,  as  pur- 
chasers of  this  property,  were  bound  by  such  notice  as  the 
public  records  of  Douglas  county  afforded  of  the  fact  of  the 
infancy  of  the  appellee.  Had  appellants,  intending  to  pur- 
chase this  property,  exercised  ordinary  care,  and  looked  into 
the  records  of  Douglas  county  as  to  the  title  of  this  property, 
they  would  have  found  the  title  to  the  same  in  appellee's 
mother  in  1874.  They  would  have  found  the  record  of  the 
foreclosure  suit  of  Max  Meyer  &  Bro.  They  would  have  seen 
that  the  decree  in  that  case  found  that  the  title  of  this  prop- 
erty had  passed  to  appellee;  that  he  was  at  that  time  an 
infant.  They  would  have  found  the  first  deed  from  appellee 
to  Pritchett  antedating  the  decree  in  the  foreclosure  suit 
They  would  have  found  of  record  in  the  office  of  the  probate 
court  of  Douglas  county  the  very  day  and  hour  of  appellee's 
birth;  the  finding  by  that  court  that  appellee  was  a  minor  ia 
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1888,  giving  his  age;  the  appointment  by  that  court  on  that 
date  of  Pritchett  as  his  guardian.  Certainly  these  records- 
were  sufficient  to  have  protected  the  appellants  had  they 
looked  for  them.  If  they  did  not  examine  the  records,  and 
chose  to  rely  upon  the  ability  of  their  grantors  to  make  good 
the  title  for  ***  them,  they  have  no  one  of  whom  to  complain. 
Certainly  they  are  in  no  position  to  invoke  the  aid  of  this- 
court  in  this  case  to  protect  them  as  innocent  purchasers; 
and  besides  there  is  no  such  thing  as  an  innocent  purchaser 
of  a  minor's  property.  The  decree  of  the  district  court  i» 
affirmed.  

iNrANTS — Right  to  Disaffirm  Contracts. — An  infant's  deed  does  not 
bind  him  if,  upon  coming  of  age,  he  decides  to  disaffirm  it.  It  is  not  void, 
but  voidable:  Dolph  v.  Band,  156  Pa.  St.  91;  36  Am.  St.  Rep.  25,  and 
note.  A  contract  for  the  parchase  of  land  by  an  infant  may  be  avoided  and 
disaffirmed  by  him  on  arriving  at  legal  age  by  any  act  of  positive  dissents 
McCarty  v.  Woodstock  Iron  Co.,  92  Ala.  46.3.  This  question  is  discussed 
generally  in  the  extended  note  to  Craig  v.  Van  Belter,  18  Am.  St.  Rep.  574. 

Infants'  Contracts — Necessity  for  Disaffirming. — In  onier  that  an. 
infant  may  avoid  his  deed  he  must  disaffirm  it  within  a  reasonable  time. 
What  is  such  reasonable  time  is  a  question  of  fact:  Searq/  v.  Hunter,  81 
Tex.  644;  26  Am.  St.  Rep.  837,  and  note  to  the  same  effect:  Dolph  v.  Hand,. 
156  Pa.  St.  91;  36  Am.  St.  Rep.  25;  Johnson  v.  Storie,  32  Neb.  610. 

Infants — Necessaries. — Test  of,  and  Whether  Include  Attorney'* 
Fees:  See  Searcy  v.  Hunter,  81  Tex.  644;  26  Am.  St.  Rep.  837,  and  note^ 
Aakey  v.  Williams,  74  Tex.  294,  and  the  extended  note  to  Craig  v.  Van  Bebber,. 
IS  Am.  St.  Rep.  650. 

Infants — Disaffirmancb  of  Contract — Return  of  Consideration. — 
One  seeking  to  avoid  a  contract  on  the  ground  of  infancy  will  be  required 
to  make  restitution  of  that  part  of  the  consideration  still  in  his  hands  when 
he  attains  his  majority,  or  when  he  elects  to  disaffirm:  Bloomer  v.  Nolan, 
36  Neb.  51 ;  38  Am.  St.  Rep.  690,  and  note.  If  an  infant  seeks  to  escape- 
liability  on  his  contracts  he  cannot  repudiate  the  same  and  retain  as  his 
own  the  fruits  of  it  still  in  his  possession:  Evana  v.  Morgan,  69  Miss.  328. 
See,  also,  the  note  to  Morse  v.  Ely,  26  Am.  St.  Rep.  264,  and  the  extended 
note  to  Orttig  ▼.  Van  Bebber,  18  Am.  St.  Rep.  687. 
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Capps  V.  Hastings  Prospeotino  Company. 

[40  Nebraska,  470.] 

CORPOBATIOMS — SUBSCRIPTION  FOB  Stock. — A  writing  iQ  sobstance  as  fol- 
lows: "For  the  purpose  of  organiziug  a  corporation  to  bore  for  gas,  we, 
the  undersigned,  agree  to  subtscribe  and  pay  for  the  amount  of  stock 
set  opposite  our  names  within  thirty  days  from  the  organization  of  said 
corporation,"  and  signed,  ia  a  promise  to  take  and  pay  for  the  stock  of 
tL  corporation  de  jure,  not  of  a  corporation  de  facto,  thereafter  to  be 
organized. 

Corporations. — A  Corporation  Db  Jork  is  one  whose  right  to  exercise  a 
corporate  function  ia  inrulnerable  if  assailed  by  the  state  in  a  qiio  tear- 
ranto  proceeding. 

Corporations— Failorb  to  Filb  Articles  op  Incorporation— Effeot 
OF.  — A  corporation  which  has  failed  to  file  its  articles  of  incorporatioa 
with  the  county  clerk  of  the  county,  fixed  by  its  articlen  of  association 
as  its  principal  place  of  business,  has  no  valid  existence  as  a  (/« Jure 
corporation. 

Corporations — Subscriptions  for  Stock — Distinction. — There  is  a  dis. 
tinction  between  the  liability  of  parties  for  subscriptions  to  a  corpora- 
tion,  or  an  association  which  assumes  to  be  and  is  acting  as  a  corporation, 
and  the  liability  for  subscriptions  made  by  parties  for  the  purpose  of 
organizing  a  corporation  from  among  the  subscribers. 

Corporations  —  SoRSCRiFnoN — Estoppel. — A  subscription  for  stock  to 
preliminary  articles  of  association  not  purporting  to  be  a  contract  with 
an  existing  corporation  does  not  estop  the  subscriber  from  afterward 
denying  the  legal  exiitence  of  the  corporation  in  a  suit  upon  the  sab- 
•cription. 

Capps,  McCreary  <Sc  Stevens,  for  the  appellants. 

Batty,  Casto  &  Dungan,  for  the  appellee. 

*'•  Ragan,  C.  The  Hastings  Prospecting  Company  sued 
Lucius  J.  Capps  and  Willis  P.  McCreary,  copartners  doing 
business  under  the  name,  firm,  and  style  of  Capps  &  Mc- 
Creary, in  the  district  court  of  Adams  county,  on  a  subscrip- 
tion or  writing  obligatory  signed  by  them,  in  words  and 
figures  as  follows:  "For  the  j)urpo8e  of  organizing  a  cor- 
poration with  a  capital  stock  of  fifteen  thousand  dollars  to 
hore  for  gas,  oil,  or  coal,  at  or  near  the  city  of  Hastings, 
Adams  county,  Nebraska,  and  to  buy  or  lease  the  land  to  ex- 
periment thereon  for  such  purposes,  and  to  buy,  lease,  or  hire 
the  neceesary  machinery  and  labor  for  euch  purposes,  we,  the 
tindersigned,  agree  to  subscrii)e  and  pay  for  the  amount  of 
«tock  setoppoflite  our  mimes;  said  stock  to  be  paid  for  in  the 
manner  following,  to  wit:  Ten  per  cent  witbin  thirty  days 
from  tbe  org.inizntion  of  said  corporation,  and  ti)e  balance  at 
the  call  of  the  directors;  provided,  that  said  directors  shall 
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not  have  power  to  call  for  more  than  ten  per  cent  of  said  stock 
at  any  one  time;  and  provided  further,  that  payment  shall 
not  be  called  for  oftener  than  once  a  month.  Names,  Capps 
&  McCreary;  number  of  shares,  ten  shares;  dollars,  one  hun» 
dred  dollars."  The  case  was  tried  to  the  court,  a  jury  being 
waived,  resulting  in  a  finding  and  judgment  in  favor  of  tbe 
prospecting  company,  and  Capps  and  McCreary  bring  th& 
case  here  for  review. 

The  only  errors  assigned  are  that  the  finding  and  judgment 
of  the  court  are  contrary  to  the  evidence  and  the  law.  Th& 
undisputed  evidence  in  the  case  is  that  the  plaintiffs  in  error 
and  a  number  of  other  citizens  signed  the  subscription  paper 
quoted  above;  that,  after  the  fifteen  thousand  dollars  of  stock 
had  **•  been  subscribed,  the  subscribers,  or  some  of  them^ 
met  and  elected  a  board  of  directors,  adopted  articles  of  in- 
corporation, and  filed  a  copy  of  the  same  in  the  office  of  the 
secretary  of  state  and  the  original  in  the  office  of  the  reg- 
ister of  deeds  of  Adams  county,  the  county  in  which  th» 
principal  place  of  business  was  fixed  by  the  articles  of  asso- 
ciation. 

This  incorporation,  or  attempted  incorporation,  occurred  onr 
the  fifteenth  day  of  April,  1889.  The  articles  of  incorporation 
were  never  filed  in  the  office  of  the  county  clerk  of  Adams 
county.  We  have  here,  then,  the  questions:  1.  Whether  tha 
prospecting  company  failed  to  become,  as  it  attempted,  a  cor- 
poration de  jure,  by  neglecting  to  file  in  the  office  of  the  county 
clerk  its  articles  of  incorporation;  2.  And  if  it  did,  whether 
such  default  or  failure  on  the  part  of  the  prospecting  company" 
is  available  as  a  defense  to  the  plaintifi's  in  error?  The  first 
inquiry  which  presents  itself  is  as  to  the  nature  of  the  agree- 
ment  which  the  plaintifis  in  error  signed.  What  did  tliey 
promise  to  do?  We  think  a  fair  construction  of  tbe  writing^ 
signed  by  them  amounts  to  this:  That  tbey  agreed  to  accept 
and  pay  for  ten  shares  of  the  capital  stock  of  the  corporation 
the  subscribers  to  the  enterprise  of  boring  for  gas  should 
organize,  such  payment  to  be  made  within  thirty  days  after 
such  corporation  should  be  organized.  The  next  inquiry  is, 
What  is  meant  by  the  expression,  "when  the  corporation  shall 
he  organized"?  It  must  be  remembered  that  the  plaintiff* 
in  error  agreed  to  become  stockholders  in  the  corporation 
that  should  be  formed,  and  a  fair  construction  of  this  promise- 
is  that  they  meant  to  become  stockholders  in  a  corporation 
de  jurCf  and  not  a  corporation  de  facto.    A  de  jure  corporatioi> 


May,  1894.]     Capps  v.  Hastings  Pbospectinq  Co.  679 

is  one  whose  right  to  exercise  a  corporate  function  would 
prove  invulnerable  if  assailed  by  the  state  in  quo  warranto 
proceedings.  The  plaintifiFs  in  error  might  have  been  willing 
to  invest  a  part  of  their  capital  towards  a  public  enterprise, 
and  take  their  chances  of  the  investment  being  remunerative, 
if  no  further  liability  would  attach  *''*  to  them  than  that  of 
stockholders  in  a  de  jure  corporation,  when  they  would  not 
have  embarked  the  same  money  for  the  same  purpose  in  a 
partnership  or  a  de  facto  corporation,  where  they  would  as- 
sume liabilities  greater  than  those  of  stockholders  in  a  de  jure 
corporation.  We  hold,  then,  that  by  the  subscription  signed 
by  the  plaintiflfs  in  error  they  promised  to  take  and  pay  for 
ten  shares  of  the  capital  stock  of  such  de  jure  corporation  as 
might  be  formed  for  the  purpose  for  which  the  subscription 
was  made. 

Is  the  Hastings  Prospecting  Company,  or  has  it  ever  been, 
a  de  jure  corporation?  It  is  admitted  that  it  did  not  file  in 
the  office  of  the  county  clerk  of  Adams  county,  that  being  the 
county  in  which  its  articles  of  incorporation  fixed  its  principal 
place  of  business,  its  articles  of  incorporation.  Did  this  de- 
fault prevent  the  Hastings  Prospecting  Company  from  becom- 
ing a  corporation  de  jure?  The  autlioritics  are  not  entirely 
in  harmony  on  this  question,  but  the  weight  of  authority  is, 
that  where  the  statute  requires  the  articles  of  incorporation 
to  be  filed  with  some  public  officer  before  the  commencement 
by  the  proposed  corporation  of  the  business  for  which  it  is 
organized,  such  filing  is  a  condition  precedent  to  the  right 
of  such  corporation  to  perform  any  corporate  function;  con- 
sequently, until  a  compliance  with  the  statute,  the  corporation 
has  no  valid  existence  as  a  de  jure  corporation.  Morawetz 
on  Private  Corporations,  section  27,  says:  "A  substantinl 
compliance  with  all  the  terms  of  a  general  incorporation  law 
is  a  prerequisite  of  the  right  of  forming  a  corporation  under 
it.  Thus,  where  it  is  provided  that  a  certificate  or  articles 
of  association,  setting  forth  the  purposes  of  the  corporation 
about  to  be  formed,  the  amount  of  its  capital,  and  other  de- 
tails, shall  be  filed  with  some  public  officer,  a  performance  of 
this  requirement  is  essential;  and  until  it  has  been  performed 
the  association  will  have  no  right  whatever  to  assume  corpo- 
rate franchises."  Cook  on  Stock  and  Stockholders,  section 
**•  231,  speaking  to  this  same  subject,  says:  "Occasionally, 
however,  it  happens  that  this  certificate  is  not  fully  made 
out,  as  required  by  the  statute,  or  is  not  filed,  or  some  other 
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step  prescribed  by  law  is  not  complied  with.  The  corpora- 
tion is  then  not  duly  incorporated;  and  the  state,  by  quo  war' 
ranto,  may  oust  it  from  its  user  of  corporate  franchises."  In 
Doyle  V.  Mizner,  42  Mich.  332,  it  was  ruled:  "All  private  cor- 
porations must  be  organized  under  general  laws,  and  can  be 
valid  only  when  strictly  conforming  to  all  the  conditions 
imposed  on  their  completion."  The  court  says:  "The  incor- 
poration was  sought  to  be  shown  by  asking  Doyle,  on  cross- 
examination,  concerning  the  signing  of  a  paper  purporting  to 
be  articles  of  incorporation  which  had  been  filed  in  the  Detroit 
city  clerk's  office  April  6, 1875.  This  paper  was  not  acknowl- 
edged, and  was  not  filed  in  the  county  clerk's  office 

The  statute  concerning  manufacturing  corporations  expressly 
requires  that  the  articles  shall  be  'acknowledged  before  some 
person  authorized  by  the  laws  of  this  state  to  take  acknowl- 
edgments of  deeds,'  «...  that,  before  any  such  corporation 
shall  commence  business,  the  articles  should  be  filed  with 
the  secretary  of  state  and  county  clerk";  and  the  court  held, 
that,  by  reason  of  the  failure  to  acknowledge  and  file  in  tbe 
office  of  the  county  clerk  the  articles  of  incorporation,  the 
association  did-not  become  a  corporation  de  jure.  To  the  same 
effect  are  Stowe  v.  Flagg,  72  111.  397;  Bigelow  v.  Gregory,  73 
111.  197;  Utley  v.  Union  Tool  Co.,  11  Gray,  139;  Unity  Ins.  Co. 
V.  Cram,  43  N.  H.  636;  Childs  v.  Smith,  46  N.  Y.  34;  Harris 
V.  McGregor,  29  Cal.  125. 

Section  126,  chapter  16,  of  the  Compiled  Statutes  of  1893, 
provides:  "Every  corporation,  previous  to  the  commence- 
ment of  any  business  except  its  own  organization,  when  the 
Bame  is  not  formed  by  legislative  enactment,  must  adopt 
articles  of  incorporation,  and  have  them  recorded  in  the 
office  of  the  county  clerk  of  the  county  ....  in  which  the 
***  business  is  to  be  transacted."  ....  Section  132  of  said 
chapter  provides:  "Any  corporation  formed  without  legisla- 
tive enactment  may  commence  business  as  soon  as  its  articles 
of  incorporation  are  filed  by  the  county  clerks  of  the  counties 
as  required  by  this  subdivision,  and  shall  be  valid  if  a  copy  of 
its  articles  be  filed  in  the  office  of  the  secretary  of  state,  and 
the  notice  required  be  published  within  four  months  from  the 
time  of  filing  such  articles  in  the  clerk's  office."  These  two  sec- 
tions of  the  statute,  read  together,  leave  little  room  for  doubt 
that  the  filing  of  the  articles  of  incorporation  in  the  office  of  the 
county  clerk  is  one  of  the  things  required  to  make  the  corpo- 
ration one  de  jure.     To  organize  a  corporation  there  must  bo 
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subscribers  to  the  stock,  a  meeting  of  said  subscribers,  or  some 
of  them,  the  adoption  of  articles  of  association  for  the  gov- 
ernment of  the  proposed  corporation,  and  such  articles  must 
be  filed  in  the  office  of  the  county  clerk  of  the  county  in 
which  is  fixed  the  corporation's  principal  pliice  of  business. 
These  sections  of  the  statute  quoted  above  were  construed  by 
this  court  in  Abbott  v.  Omaha  Smelting  etc.  Co.,  4  Neb.  416, 
and  it  was  there  said:  "  In  this  state  the  filing  of  articles  of 
incorporation  with  the  county  clerk  is  a  condition  precedent 
to  the  existence  of  any  corporate  franchise.  The  law  and 
the  articles  so  filed,  taken  together,  are  considered  in  the 
nature  of  a  grant  from  the  state,  and  constitute  the  charter 
of  the  company."  A  corporate  franchise  is  a  privilege,  a 
power,  a  right.  It  is  a  very  different  thing  from  the  perform- 
ance of  any  step  necessary  to  the  organization.  In  Indian- 
apolis Furnace  etc.  Co.  v.  Herkimer,  46  Ind.  142,  the  question 
we  are  considering  arose  and  was  decided  by  the  supreme 
court  of  Indiana,  under  a  statute  substantially  like  the  one 
we  have  quoted  above,  and  the  court  said:  "The  signing  of 
articles  of  association  by  parties  proposing  to  form  a  manu- 
facturing corporation  does  not  create  such  corporation.  The 
subscribers  must  also  make,  sign,  and  acknowledge  the  cer- 
tificate of  *''  incorporation  prescribed  [by  the  statute],  and 
must  file  the  same  in  the  recorder's  office  of  the  proper 
county."  We  think,  therefore,  that  the  Hastings  Prospecting 
Company,  the  name  of  the  corporation  attempted  to  be  organ- 
ized by  the  subscribers  who  signed  the  subscription  on  which 
the  plaintiffs  in  error  are  sued,  is  not,  and  has  never  been,  a 
corporation  de  jure. 

2.  Is  that  fact  available  to  the  plaintiffs  in  error  as  a 
■defense  to  this  suit?  It  is  to  be  borne  in  mind  that  the 
plaintiffs  in  error  did  not  subscribe  for  the  stock  of  any  cor- 
poration, either  de  facto  or  de  jure,  then  in  existence;  and 
there  is  a  distinction  as  to  the  liability  of  parties  for  sub- 
scriptions to  a  corporation,  or  an  association  which  assumes 
to  be  and  is  acting  as  a  corporation,  and  the  liability  for  sub- 
scriptions made  by  parties  for  the  purpose  of  organizing  a 
corporation  from  among  the  subscribers.  If  the  subscription 
made  by  Capps  &  McCreary  had  been  made  to  the  Hastings 
Prospecting  Company  wlien  it  was  acting  as  a  cor^wration, 
ifvhen  it  was  exercising  the  functions  of  a  corporation,  when 
it  was  claiming  to  be  a  corporation,  and  had  their  agreement 
been  to  pay  such  corporation  certain  sums  of  money  for  cer- 
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tain  shares  of  its  stock,  it  seems  that  they  would  then  be 
estopped  from  setting  up  as  a  defense  that  the  prospecting 
company  was  not  a  corporation  de  jure:  Cook  on  Stock  and 
Stockholders,  sec.  186,  and  cases  cited.     Moravvetz  on  Private 
Corporations,  section  67,  thus  lays  down  the  rule   in  such 
cases:  "Every  subscription  [to  the  stock  of  a  corporation  to 
be  organized]  by  implication  refers  to  and  incorporates  the 
terms  of  the  charter  or  general  law  under  which  the  corpo- 
ration is  to  be  formed;  and  every  subscriber  agrees  to  be- 
come associated  with  the  others  only  upon  condition  that  the 
formalities  prescribed  by  the  charter  shall  be  observed  in 
making  the  mutual  contract.     Thus,  if  certain  preliminaries, 
such  as  the  filing  of  a  certificate,  are  required  to  be  performed 
after  the  articles  of  association  *'*  have  been  subscribed,  but 
before  the  corporation  shall  be  in  existence,  the  contract  of 
membership  does  not  go  into  effect  until  these  formalities  are 
complied  with,  and  a  subscriber  to  the  articles  cannot  until 
then  be  made  to  contribute  the  amount  of  his  subscription." 
In  Rikhoff  v.  Brown's  Rotary  etc.  Machine  Co.,  68  Ind.  388,  it 
was  held:  "A  subscription  of  stock  to  preliminary  articles  of 
association,  not  purporting  to  be  a  contract  with  an  existing 
corporation,  does  not  estop  the  subscriber  to  afterward  deny 
the  existence  of  the  corporation  in  a  suit  upon  the  subscrip- 
tion": See,  also,  Indianapolis  Furnace  etc.  Co.  v.  Herkimer^ 
46  Ind.  142,  where  it  is  said:  "Until  the  statutory  require- 
ments to  organize  a  corporation  have  been  complied  with,  a 
subscriber  to  the  articles  of  association  is  not  estopped  to 
deny  the  existence  of  the  corporation":  See,  also,  Dorris  v. 
Sweeney,  60  N.  Y.  463.     We  think  these  authorities  are  deci- 
sive of  the  case  under   consideration.     The  rule   they  lay 
down  is  sound  law,  good  sense,  and  exact  justice. 

If  the  plaintiffs  in  error  are  to  pay  for  the  stock  subscribed 
it  of  course  follows  that  they  become  entitled  to  the  stock. 
This  would  make  them  stockholders  in  a  de  facto  corpora- 
tion, and  liable  as  copartners,  whereas  their  contract  was  to 
become  liable  as  stockholders.  The  plaintiff's  in  error  have 
not  broken  their  promise.  The  judgment  of  the  district 
court  is  reversed.  

SuBSCKiPTiON  TOB  Stock. — Genkral  Fokm  OF,  AND  Whkn  Valid:  See 
note  to  Parker  v.  Tkomaa,  81  Am.  Dec.  395;  Nulton  v.  Clayton,  54  Iowa,  425; 
37  Am.  St.  Rep.  213;  Marytville  etc.  Power  Co.  v.  Johnson,  93  Cal.  538;  27 
Am.  St.  Rep.  215. 
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Corporation  Dk  Facto,  What  W:  Allen  t.  Long,  80  Tex.  261;  26  Am. 
St.  Rep.  735,  and  note;  Finnegan  v.  Noerenbtrg,  52  Minn.  239;  38  Am.  St. 
Rep.  552,  and  note. 

Corporations. — Ir  There  is  no  Cobforation  Dr  Jcrb  there  can  be  no 
oorporatioQ  de  facto,  unless  the  alleged  corporation  has  at  least  attempted 
to  do  some  corporate  act  or  to  exercise  some  corporate  power:  Martin  v. 
Deelz,  102  Cal.  55;  41  Am.  St.  Rep.  151. 

Corporations — Failckk  to  File  Articles.— Effkcf  o»:  Martin  t.  Deett, 
102  Cal.  55;  41  Am.  St.  Rep.  151,  and  note. 

Subscriptions  to  Corporate  Stocks. — Distinction  Betwkkn  Subscrip- 
tions Proper  and  Offers  and  Aqreembnt  to  Subscribe:  See  nionographic 
note  to  Parlcer  v.  Thomas,  81  Am.  Dec.  392-402.  The  distinction  between 
stock  subscriptions  prior  and  subsequent  to  the  organization  of  an  incorpO' 
rated  company  is  clearly  recognized  in  Maryland:  Taggart  v.  Western  Mnry- 
land  R.  R.  Co.,  24  Md.  563;  89  Am.  Doc.  760,  and  note;  Hudson  Real  Estate 
Co.  V.  Tower,  156  Mass.  82;  32  Am.  St.  Rep.  434,  and  note. 

Corporations — Subscriptions— Estoppel. — A  subscription  for  the  stock 
of  a  contemplated  corporation  is  binding  after  the  corporation  becomes 
legally  organized:  Richelieu  Hotel  Co.  v.  International  etc.  Co.,  140  III.  248; 
33  Am.  St.  Rep,  234,  and  note;  Hudson  Real  Estate  Co.  v.  Tower,  156  Mass. 
82;  32  Am.  St.  Rep.  434,  and  note;  but,  until  the  statutory  requirements 
to  organize  a  corporation  have  been  complied  with,  a  subscriber  to  the  arti* 
cles  of  association  is  not  estopped  from  denying  the  existence  of  the  coipo' 
ration:  See  note  to  Parker  v.  Thomas,  81  Am.  Dec.  402.  The  mere  filing  of 
a  complaint  in  which  a  company  that  has  failed  to  file  its  articles  within  the 
time  prescribed  by  statute  is  averred  to  be  a  corporation  does  not  estop 
all  the  world,  except  the  state,  from  denying  the  existence  of  such  a  corpo< 
ration.  The  averment  of  the  existence  of  a  de  facto  corporation  is  as  issu« 
able  as  an  averment  of  the  existence  of  a  corporation  de  jure:  Martin  v. 
Deetz,  102  CaL  55;  41  Am.  St  Rep.  151. 


Kirkwood  v.  First  National  Bank  op  Hastings. 

[40  Nebraska,  481.] 

Actions— Legal  and  Equitable  Jurisdiction — Judgment.— The  district 
courts  are  courts  of  general  law  and  equity  jurisdiction,  in  winch 
formal  distinctions  between  law  and  equity  have  been  abolished,  and 
they  have  power  to  administer  relief  according  to  the  nature  of  tiie 
case,  without  regard  to  forms  of  action.  Hence,  if  to  an  action  seeking 
legal  relief  there  is  an  answer  praying  for  equitable  relief,  and  a  trial 
by  jury  is  waived,  there  can  be  no  valid  objection  to  a  judgment  grant* 
ing  equitable  relief  upon  the  ground  that   the  action  was  one  at  law. 

LostInstruments- iNDKMNriT. — If  an  instrument  negotiable  by  delivery 
ia  lost  before  maturity,  a  bond  of  indemnity  should  be  required  as  a 
condition  precedent  to  recovery  thereon;  but  if  it  is  shown  that  the 
instrument  was  payable  to  order  and  not  indorsed,  or  that  it  wai  lost 
after  maturity,  indemnity  will  not  be  required. 

Neuotiablb  I.NSTKnMEN-rs— Certificate  or  Deposit. —Bona  Fide  Pur- 
chaser.—A  cortificate  of  deposit  in  the  asual  form,  issued  by  a  bank 
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and  made  payable  to  order  or  bearer,  ia  negotiable,  and  a  bona  fide 
purchaser  thereof  for  value  before  maturity,  without  notice  of  equities, 
is  protected  to  the  same  extent  as  an  innocent  holder  of  other  negoti- 
able  paper. 

Negotiable  Instruments.— The  Nkootiability  o?  a  Certificate  of  D«- 
PosiT  in  the  usual  form,  issued  by  a  bank  and  made  payable  to  order 
or  bearer,  is  not  destroyed  either  by  a  stipulation  for  the  return  of  the 
certificate,  or  by  a  provision  for  payment  "in  current  funds,"  or  by  a 
provision  tliat  the  amount  thereof  shall  bear  interest  if  left  six  months, 
but  no  iuterest  after  six  months. 

Neqotiable  Instrdments — Bona  Fide  Pctrchasee. — A  Certiwcatk  of 
Deposit  as  follows:  "This  certifies  that  R.  K.  has  deposited  in  this 
bank  $3,000,  payable  to  the  order  of  self,  in  current  funds,  on  return 
of  this  certificate  properly  indorsed.  This  deposit  not  subject  to 
check.  With  interest  at  six  per  cent  if  left  six  months;  no  interest 
after  six  mouths,"  becomes  due  so  as  to  charge  a  purchaser  with  notice 
of  equities  at  the  expiration  of  six  months,  and  not  until  then. 

Trial— Findings— General  and  Special— J odgment. — In  actions  tried 
by  the  court  there  must  be  a  general  finding,  and,  if  requested  by  one  of 
the  parties,  a  special  finding.  A  vague,  uncertain,  or  indefinite  special 
finding  will  not  support  a  judgment  upon  a  direct  attack. 

Appeal— Reversal  of  Judgment  for  Want  of  Findings. — If  there  ia 
no  general  finding  logically  covering  all  of  the  essential  issues  in  an 
action,  and  there  is  no  special  finding  as  to  such  issues,  the  judgment 
must  be  reversed. 

L.  W.  Billingsley  and  R.  J.  Oreene,  for  the  appellant. 
Tibhets,  Morey  &  LewiSj  for  the  appellee. 

*®'  Irvine,  C.  A  brief  statement  of  the  pleadings  is  neces- 
€ary  to  a  consideration  of  this  case.  The  plaintiff  in  error 
was  the  plaintiff  in  the  district  court.  In  her  petition  she 
A  vers  ***  that  on  December  4,  1890,  she  deposited  with  the 
defendant  bank  three  thousand  dollars,  for  which  the  defend- 
ant issued  to  her  a  certificate  of  deposit;  that  on  or  about 
June  6,  1891,  she  lost  the  certificate  and  at  once  gave  notice 
of  loss  to  the  defendant;  that  she  had  not  at  the  time  of  the 
loss  or  at  any  other  time  indorsed  the  certificate  or  in  any  way 
negotiated  or  hypothecated  the  same.  The  prayer  was  for  a 
judgment  for  the  amount  of  the  certificate  with  interest. 

The  defendant,  by  its  answer,  admits  the  deposit  and  the 
issuance  of  a  certificate  in  words  and  figures  as  follows: 
"  First  National  Bank, 
"  Hastings,  Nebraska,  Dec.  4,  1890.        28906. 

"This  certifies  that  Miss  Rose  Kirkwood  has  deposited  in 
this  bank  three  thousand  dollars  ($3,000),  payable  to  the 
order  of  self,  in  current  funds,  on  return  of  this  certificate 
properly  indorsed.     This  deposit  not  subject  to  check.    With 
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interest  at  six  per  cent  if  left  six  months;  no  interest  after 
six  months.  C.  B.  Hutton,  for  Cashier. 

"  Certificate  of  deposit." 

The  defendant  furtlier  alleged  that  when  the  plaintiflT 
demanded  payment  she  failed  to  produce  the  certificate, 
claiming  that  siie  had  lost  it;  that  the  defendant  was  at  all 
times  ready  and  willing  to  pay  the  certificate  upon  its  pro- 
duction, or,  if  lost,  to  pay  it  upon  the  execution  and  delivery 
of  a  suflBcient  indemnifying  bond.  The  defendant  then 
denied  each  and  every  allegation  in  the  petition  not  specifi- 
cally admitted  or  modified,  and  prayed  that  the  plaintiff  be 
ordered  to  execute  and  deliver  an  indemnity  bond  to  secure- 
it  against  any  loss  by  reason  of  said  certificate. 

There  was  a  trial  upon  these  pleadings,  a  jury  being  ex- 
pressly waived,  and  the  following  finding  and  judgment  were 
entered : 

"  Tliis  cause  comes  finally  on  to  be  heard  upon  the  petition 
of  the  plaintiff,  the  answer  of  the  defendant,  and  the  **• 
evidence,  and  the  same  is  submitted  to  the  court;  upon  con- 
sideration, the  court  finds  that  there  is  due  to  the  plaintiff 
from  the  defendant  upon  the  cause  of  action  set  out  in  her 
said  petition  the  sum  of  three  thousand  and  ninety  dollars. 

"  It  is  therefore  considered  and  adjudged  by  the  court  that 
the  plaintiff  have  and  recover  of  and  from  the  said  defend- 
ant the  said  sum  of  three  thousand  and  ninety  dollars,  and 
that  each  party  to  this  action  pay  half  of  the  costs  herein. 

"It  is  also  considered  and  ordered  by  the  court  that  the 
defendant  pay  the  said  sum  of  three  thousand  and  ninety 
dollars  to  the  clerk  of  this  court,  to  be  paid  over  to  said 
plaintiff  upon  the  filing  by  plaintiff,  with  the  clerk  of  this 
court,  of  a  good  and  suflScient  bond  of  indemnity  with  ap- 
proved sureties,  to  be  approved  by  said  clerk,  indemnifying 
the  said  defendant  against  any  and  all  liability  which  may 
hereafter  arise  and  might  subject  the  said  defendant  to  the 
payment  of  the  said  certificate  of  deposit,  as  set  out  in  said 
petition,  and  heretofore  lost  by  said  plaintiff." 

The  plaintiff  brings  the  cause  here,  assigning  several  errors, 
all,  however,  going  to  the  authority  of  the  court  to  make  an 
order  requiring  a  bond  of  indemnity.  There  is  no  bill  of 
exceptions,  and  the  case  can  be  reviewed  only  upon  the  pe- 
tition, answer,  and  judgment. 

There  is  a  great  deal  of  argument  in  the  briefs  to  the  effect 
that  the  action  was  begun  as  one  at  law;  that  an  action  ut 
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law  can  only  be  maintained  upon  a  lost  instrument  when  it 
1b  non-negotiable,  or,  if  negotiable,  when  lost  after  maturity 
or  unindorsed,  and  that  in  any  event  in  an  action  at  law  no 
indemnity  can  be  required.  These  distinctions  have  been 
recognized  in  England  and  generally  in  those  of  the  United 
States  where  the  courts  of  law  and  equity  are  distinct.  But 
counsel  lose  sight  of  the  fact  that  our  district  courts  are 
courts  of  general  law  and  equity  jurisdiction;  that  the  code 
abolishes  formal  distinctions  between  law  and  equity,  and 
that  where  a  cause  of  action,  either  at  law  or  in  equity,  is 
stated  in  a  petition  the  district  court  may  ***  administer 
relief  according  to  the  nature  of  the  case,  without  regard  to 
forms  of  action.  Had  the  old  practice  prevailed,  upon  the 
tender  of  proper  issues,  if  the  court  had  found  that  indem- 
nity was  proper,  the  plaintiff  could  have  obtained  no  relief  if 
she  began  at  law.  Had  she  begun  in  equity  she  would  have 
obtained  the  appropriate  relief  according  to  the  pleadings 
and  the  proof.  Under  our  practice,  she  alleging  a  state  of 
facts  entitling  her  to  relief  at  law  and  the  defendant  by  an- 
swer setting  np  facts  entitling  it  to  equitable  relief,  the  ques- 
tion is  not  one  of  jurisdiction,  but  of  proof,  and  the  court  had 
jurisdiction  to  enter  either  an  absolute  judgment  or  one  con- 
ditioned upon  the  execution  of  an  indemnity  bond  accord- 
ing as  the  proof  might  justify.  The  rule  as  to  whether  or 
not  indemnity  should  be  required  in  an  action  upon  a  lost 
instrument  has  been  practically  settled  in  this  state.  In 
Mowery  v.  Mast,  14  Neb.  510,  it  was  held  that  where  a  nego- 
tiable instrument  is  lost  after  it  becomes  due,  a  recovery  may 
be  had  in  a  court  of  law.  This  was  a  case  where  the  suit 
had  been  begun  originally  before  a  justice  of  the  peace,  and 
his  jurisdiction  depended  upon  that  question.  It  was  there 
said:  "Where  a  negotiable  instrument,  in  such  form  that 
the  legal  title  will  pass  to  the  holder  by  delivery,  is  lost  be- 
fore it  becomes  due,  there  is  good  reason  for  requiring  a  bond 
of  indemnity  from  the  person  who  has  lost  the  instrument 
....  to  recover  the  amount  due  thereon.  In  such  case 
the  action  should  be  brought  in  a  court  of  equity,  which  may 
impose  suitable  conditions  upon  the  plaintiff  before  he  will 
be  permitted  to  recover.  But  where  it  is  clearly  shown  that 
an  instrument  is  lost  after  it  has  become  due,  and  an  action 
is  brought  thereon  by  the  actual  owner,  no  indemnity  would 
seem  to  be  necessary.  The  instrument  will  stand  on  the 
same  ground  as  though  it  was  non-negotiable,  and  a  recov- 
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ery  thereon  by  the  actual  owner  will  be  a  complete  bar  to  an 
action  by  a  party  who  has  received  the  instrument  after  it 
became  due."  In  Means  v.  Kendall,  35  Neb.  ***  693,  it  was 
held  that,  where  a  negotiable  note  is  lost  before  it  is  due,  the 
court  will  require  indemnity;  but,  where  lost  after  due,  no 
bond  will  ordinarily  be  required.  It  does  not  appear  in  that 
case  whether  or  not  the  note  was  negotiable  by  delivery  only; 
but  from  the  language  of  the  first  case  cited,  and  upon  gen- 
eral principles  as  settled  by  the  weight  of  authority  (Daniel 
on  Negotiable  Instruments,  sec.  1481),  indemnity  will  not  be 
required  where  the  instrument  is  payable  to  order  and  clearly 
shown  not  to  have  been  indorsed,  even  if  lost  before  maturity, 
because  in  that  event  the  maker  would  be  subjected  to  no 
liability.  Applying  the  rules  to  this  case  no  indemnity 
should  be  required  unless  the  instrument  was  negotiable. 
So  far  as  the  character  of  the  instrument  is  concerned  as  be- 
ing a  certificate  of  deposit,  and  for  the  present  disregarding 
its  particular  phraseology,  this  court  has  said  that  "the  es- 
tablished doctrine  is  that  a  certificate  of  deposit  in  the  usual 
form,  issued  by  a  bond  and  made  payable  to  order  or  bearer, 
is  negotiable,  and  a  bona  fide  purchaser  thereof  for  value  be- 
fore maturity,  without  notice  of  equities,  is  protected  to  the 
same  extent  as  an  innocent  holder  of  other  negotiable  paper  ": 
First  Nat.  Bank  v.  Security  Nat.  Bank,  34  Neb.  71;  33  Am. 
St.  Rep.  618. 

Was  there  any  thing  upon  this  certificate  to  take  it  out  of 
the  general  rule  and  render  it  non-negotiable?  It  is  argued 
that  the  provision  that  it  should  be  payable  "on  return  of 
this  certificate,  properly  indorsed,"  destroys  its  negotiability. 
That,  however,  was  the  language  of  the  certificate  in  First 
Nat.  Bank  v.  Security  Nat.  Bank,  34  Neb.  71,  33  Am.  St.  Rep. 
618,  and  such  certificates  were  there  treated  as  negotiable 
paper.  It  has,  indeed,  been  frequently  said  that  the  stipu- 
lation for  the  return  of  the  certificate  adds  nothing  to  the 
instrument.  It  is  merely  the  expression  of  a  rule  which 
applies  to  all  negotiable  paper,  and  an  action  may  l)o  inain« 
tained  without  a  previous  presentment.  This  question  was 
thoroughly  considered  in  the  case  last  cited.  As  to  the  re- 
quirement *••  that  it  should  be  properly  indorsed,  it  would 
seem  that  an  indorsement  by  the  payee  would  not  be  neces- 
sary. A  "proper"  indorsement  is  such  an  indorsement  at 
the  law  merchant  requires  in  order  to  authorize  n  payment 
to  the  holder.     If  presented  by  the  original  payee,  no  indorso- 
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ment  would  be  proper,  or  at  least  necessary;  if  presented  by 
another,  "proper  indorsement"  to  show  his  title  would  be 
requisite.  We  do  not  think  that  this  provision  operates  as  & 
condition  destroying  the  negotiability  of  the  instrument. 

It  is  next  said  that  the  amount  of  payment  is  uncertain, 
and  the  instrument,  for  that  reason,  non-negotiable.  Thia 
argument  is  predicated  chiefly  upon  the  provision  that  the 
certificate  is  payable  "in  current  funds."  We  are  aware 
that  many  courts  have  held  that  such  a  clause  does  not  re- 
quire payment  in  money,  and  destroys  the  negotiability  of 
the  instrument.  The  cases  so  holding  are  either  cases  aris- 
ing at  a  time  when  many  forms  of  bank  notes  and  bills  were 
in  use,  varying  in  their  values,  or  cases  decided  upon  the- 
authority  of  that  class  without  regard  to  changed  condi- 
tions. With  regard  to  existing  conditions,  we  think  the- 
supreme  court  of  the  United  States  has  declared  the  law  cor- 
rectly in  Bull  v.  Bank  of  Kasson,  123  U.  S.  105,  as  follows: 
"  Within  a  few  years,  commencing  with  the  first  issue  in  this^ 
country  of  notes  declared  to  have  the  quality  of  legal  tender, 
it  has  been  a  common  practice  of  drawers  of  bills  of  exchange 
or  checks,  or  makers  of  promissory  notes,  to  indicate  whether 
the  same  are  to  be  paid  in  gold  or  silver,  or  in  such  notes;, 
and  the  term  'current  funds'  has  been  used  to  designate  any 
of  these,  all  being  current,  and  declared  by  positive  enact-^ 
ment  to  be  legal  tender.  It  was  intended  to  cover  whatever 
was  receivable  and  current,  by  law,  as  money,  whether  ia 
the  form  of  notes  or  coin.  Thus  construed,  we  do  not  think 
the  negotiability  of  the  paper  in  question  was  impaired  by  the 
insertion  of  those  words."  This,  also,  is  the  doctrine  of  the 
court  of  appeals  **'  of  New  York:  Pardee  v.  Fish,  60  N.  Y. 
265;  19  Am.  Rep.  176;  and  the  supreme  court  of  Illinois  has 
held  that  a  check  so  drawn  entitles  the  holder  to  demand 
coin  or  its  equivalent:  Galena  Ins.  Co.  v.  Kupfer,  28  111.  332;. 
81  Am.  Dec.  284.  We  are  satisfied  with  the  reasoning  of 
these  cases  as  against  the  contrary  authorities,  and  therefore 
hold  that  a  provision  for  payment  in  current  funds  is,  in  effect, 
for  payment  in  money,  and  that  such  an  instrument,  if  hav-^ 
ing  the  other  requisites,  is  negotiable. 

It  is  also  contended  that  the  negotiability  of  the  instru- 
ment was  destroyed  by  uncertainty  of  amount  arising  from 
the  provision  that  it  should  draw  interest  at  six  per  cent  if 
left  six  months,  but  no  interest  after  six  months.  In  Lamb 
V.  Storyy  45  Mich.  488,  it  was  held  that  the  negotiability  of  a. 
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note  payable  on  or  before  two  years  from  date  was  destroyed 
by  a  nieiiioraiidiun  attached,  providing  that  if  paid  withiu 
one  year  there  should  be  no  interest,  and  that  case  is  cited 
by  Mr.  Daniel  in  support  of  a  similar  statenjent,  and  is  the 
only  authority  cited.  We  are  not  satisfied  with  that  doctrine. 
In  Hope  V.  Barker,  112  Mo.  338,  34  Atn.  St.  Rep.  387,  the  pro- 
vision was  "without  interest  thereon  if  paid  at  maturity;  if 
not  paid  at  maturity,  to  bear  interest  from  date."  It  was 
held  that  that  provision  did  not  destroy  the  negotiability  of 
the  note,  the  note  on  its  face  showing  what  should  be  paid  at 
any  particular  time,  and  being  therefore  certain  in  its  terms. 
The  circuit  court  of  appeals  for  tlie  sixth  circuit  has  recently 
held  that  a  provision  for  interest  after  maturity  and  attor- 
ney's fees  did  not  render  a  bill  non-negotiable,  saying:  "It 
is  intended  to  be  a  circulating  medium  until  maturity.  For 
this  purpose  every  purchaser  must  know  exactly  what  will 
be  or  ought  to  be  paid  on  it  at  maturity.  It  only  has  cur- 
rency upon  the  hypothesis  that  it  is  to  be  paid  at  that  time. 
If  the  sum  then  to  be  paid  is  fixed  and  certain,  we  do  not 
see  why  that  is  not  sufficient."  We  think  the  same  reason- 
ing applies  here.  Every  purchaser  has  upon  the  face  of  the 
note  evidence  of  the  exact  amount  ***  to  be  paid.  If  he 
takes  it  within  six  months  he  knows  that  the  amount  to  be 
paid,  if  presented  within  that  period,  is  the  face  of  the  cer- 
tificate without  interest;  that  if  presented  at  the  end  of  six 
months,  or  at  any  subsequent  time,  the  amount  is  the  face 
of  the  certificate  with  interest  for  six  months  at  the  rate  of 
six  per  cent.  Nothing  could  be  more  certain  or  more  abso- 
lute. 

When  did  the  certificate  become  due  so  as  to  charge  a 
purchaser  with  notice  of  equities?  There  could  be  no  doubt 
that  if  the  certificate  had  provided  simply  for  payment  upon 
presentment  properly  indorsed  it  would  be  in  effect  a  prom- 
issory note  payable  on  demand,  and  would  be  overdue,  so  as 
to  charge  a  purchaser  with  notice,  at  the  latest  after  the  lapse 
of  a  reasonable  time  for  presentment:  Daniel  on  Negotiable 
Instruments,  783.  But  the  terms  of  this  instrument  are 
different.  It  was  to  draw  interest  if  left  six  months,  but  in 
no  event  to  draw  interest  after  six  months.  In  First  Nat. 
Bank  v.  Security  Nat.  Bank,  34  Neb.  71,  33  Am.  St.  Rep.  618, 
an  instrument  payable  upon  the  return  of  the  certificate 
properly  indorsed,  but  bearing  across  its  face  the  Inngunge, 
**This  certificate  payable  three  months  after  dale  with  six 
▲M.  01.  Kkf..  Vol.  XLIL  -  U 
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per  cent  interest  per  annum  for  the  time  specified,"  was  held 
to  be  payable  three  months  after  date.  There  the  language 
was  absolute  and  the  construction  given  was  undoubtedly 
correct.  We  should  here  follow  the  rule  adopted  in  that  case, 
and  so  construe  the  certificate  as  to  give  efiect  to  every  part. 
It  would  seem  that  the  result  would  be  to  reach  an  analogy 
to  instruments  payable  "on  or  before"  a  certain  date,  which 
are  due  at  the  expiration  of  the  time  so  fixed  and  not  before: 
Mattison  v.  Marks,  31  Mich.  421;  18  Am.  Rep.  197;  Daniel 
on  Negotiable  Instruments,  sec.  43.  Surely  a  purchaser 
reading  this  certificate  within  six  months  from  its  date,  ob*- 
serving  that  if  presented  before  the  expiration  of  six  months 
it  would  draw  no  interest,  but  if  presented  at  the  end  of  that 
period  would  bear  interest,  would  be  justified  in  presuming 
that  it  had  not  *®*  been  presented.  Equally  certain  it  is 
that  seeing  it  after  the  expiration  of  six  months,  and  observ- 
ing by  its  terms  that  it  could  draw  no  interest  thenceforth 
forever,  he  would  be  put  upon  inquiry  to  ascertain  why  it  had 
not  been  presented  when  interest  ceased.  We  think  the  instru- 
ment should  be  treated,  so  far  as  ascertaining  the  rights  of  pur- 
chasers, as  one  payable  on  or  before  six  months  after  date;  or 
if  not,  that  then,  from  the  peculiar  nature  of  the  contract,  six 
months  after  date  should  be  treated  as  the  reasonable  time 
within  which  it  should  be  presented,  and  a  purchaser  taking 
it  within  that  period  should  be  considered  as  a  purchaser 
before  maturity.  Adopting,  then,  the  conclusions  we  have 
outlined,  this  was  a  negotiable  instrument  which  a  bona  fide 
purchaser  for  value  within  six  months  from  its  date  would 
be  entitled  to  enforce  against  the  defendant. 

Recurring  now  to  the  judgment  it  will  be  seen  that  the  only 
finding  upon  the  issues  was  "that  there  is  due  to  the  plain- 
tiflf  from  the  defendant  upon  the  cause  of  action  set  out  in 
her  said  petition  the  sum  of  three  thousand  and  ninety  dol- 
lars." Does  this  finding  support  the  judgment  rendered? 
In  several  cases  the  general  doctrine  has  been  announced 
that  a  finding  need  be  no  more  specific  than  the  verdict  of  a 
jury  upon  the  same  pleadings.  Upon  this  rule  it  has  been 
held  that  where  a  justice  of  the  peace  rendered  judgment, 
Baying,  "it  was  found  by  this  court  that  the  plaintiff  have 
and  recover"  a  certain  sum,  was  sufficient;  but  the  issue  in 
that  case  was  practically  the  general  issue  upon  a  claim  and 
counterclaim:  Ransdell  v.  Putnam^  15  Neb.  642.  In  Rhodei 
V.  Thomas,  31  Neb.  848,  a  justice  rendered  a  judgment  as  fol- 
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lows:  "  Court  convenes  and  defense  proceeds  with  examina* 
tion  of  witnesses,  after  which  case  is  argued  by  parties  and 
submitted  to  the  court,  with  the  following  finding:  October 
17,  1888,  after  hearing  the  evidence,  it  is  therefore  considered 
by  me  that  the  plaintiff  have  and  recover  from  the  defendant 
the  ***  sum  of  sixty-nine  dollars  and  fifteen  cents."  Tiiis 
was  held  equivalent  to  a  general  finding;  but  the  case  rested 
largely  upon  the  liberality  with  which  records  of  a  justice 
of  the  peace  should  be  construed.  In  several  cases  similar 
judgments  have  been  sustained  as  against  collateral  attacks, 
upon  the  ground  that  while  they  might  be  voidable  they 
were  not  void.  Black  v.  Gabon,  24  Neb.  248,  is  an  example  of 
this  class  of  cases.  Upon  Ihe  other  hand  it  has  been  several 
times  held  that  in  actions  tried  by  the  court  there  must  be 
a  general  finding  and,  when  requested  by  one  of  the  parties, 
a  special  finding,  and,  if  this  finding  be  vague,  uncertain, 
or  indefinite,  it  will  not  sustain  a  judgment  when  attacked 
directly:  Sprick  v.  Washington  County,  3  Neb.  253;  Smith  y- 
Silvis,  8  Neb.  164;  Crossley  v.  Steele,  13  Neb.  219;  Foster  r. 
Devinney,  28  Neb.  416.  Had  the  issue  in  this  case  been 
simply  as  to  the  amount  of  recovery,  or  had  it  been  such  that 
a  finding  of  an  amount  due  plaintiff  from  the  defendant 
would  logically  cover  the  essential  issues,  we  might  treat  it 
as  sufficient  to  determine  the  case  and  authorize  a  judgment; 
but  the  most  that  can  be  claimed  for  the  finding  is  that  it 
determined  the  amount  of  the  certificate,  and  that  it  deter- 
mined that  the  plaintiff  remained  the  owner  thereof.  The 
determination  of  these  issues  was  not  sufficient  to  adjudicate 
tlie  case.  The  plaintiff  avers  that  she  lost  the  certificate  on 
or  about  the  6th  of  June,  which  would  be  after  maturity,  as 
we  have  construed  the  certificate.  She  also  avers  that  she 
had  never  indorsed  it  A  determination  of  either  of  these 
facts  in  her  favor  would  entitle  her  to  an  absolute  judgment 
against  the  defendant  without  a  requirement  for  indemnity. 
The  defendant  by  its  general  denial  put  both  facts  in  issue. 
If  it  were  shown  that  she  lost  the  certificate  before  it  was  due, 
and  that  before  its  loss  she  had  indorsed  it  so  that  it  became 
payable  to  bearer,  then  payment  could  not  be  required 
except  upon  the  giving  of  indemnity.  We  have  not  the  evi- 
dence before  us,  and  the  court  did  not  find  upon  either  of 
these  issues.  Upon  their  determination  *•'  the  character  of 
the  judgment  must  depend.  There  is,  therefore,  no  finding 
BufiUcient  to  sustain  that  portion  of  the  judgment  requiring 
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indemnity.     That  portion  of  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial  upon  the  issues  relating 
to  the  defendant's  claim  for  indemnity. 
Judgment  accordingly.      

Actions — Law  and  Equitt. — If  the  cominon  law  and  chancery  jurisdic- 
tiona  are  vested  in  one  tribunal  a  court  sitting  in  equity  will  decide  ques- 
tions of  law  as  well  as  equity,  and  grant  relief  accordingly.  Equitable 
relief  may  be  granted  in  a  legal  action  in  those  states  in  which  law  and 
equity  are  administered  by  the  same  tribunal:  See  note  to  Worthimjton  v. 
Waring,  34  Am.  St.  Rep.  301. 

Lost  Note— Action  at  Law  Maintainablb  upon,  When. — Indemnity: 
See  Adams  v.  Baker,  16  R.  I.  1;  27  Am.  St.  Rep.  721,  and  note;  West  Plula- 
deiphia  etc  Bank  ▼.  Field,  143  Pa.  St.  473;  24  Am.  St.  Rep.  562,  and  note; 
Clark  r.  Snoio,  60  Vt.  205;  6  Am.  St.  Rep.  108,  and  note;  Bainbridge  v. 
City  of  Louisville,  83  Ky.  285;  4  Am.  St  Rep.  153,  and  note. 

Banks — Certificates  of  Deposit. — Negotiability  of:  See  First  Nat. 
Bank  v.  Security  Nat.  Bank,  34  Neb.  71;  33  Am.  St.  Rep.  618,  and  note; 
Klauber  v.  Biggerstaff,  47  Wis.  551;  32  Am.  Rep.  773. 

Banks — Certificates  o»  Deposit. —When  Deemed  Overdub:  Tripp 
T.  CurUniiis,  36  Mich.  494;  24  Am.  Rep.  610;  Howe  v.  Hartness,  11  Ohio 
St.  449;  78  Am.  Deo.  312. 

Banks — Certificates  of  Deposit — Transfer  of  When  Overdue. — 
Defenses:  See  First  Nat.  Bank  v.  Security  NaL  Bank,  34  Neb.  71;  33  Am. 
8t.  Rep.  618,  and  note. 

Negotiablb  Instruments. — Rights  of  Bona  Fide  Holders:  See  Cover 
T.  Afyera,  75  Md.  406;  32  Am.  St.  Rep.  394,  and  note;  RicJiarda  r.  Monroe, 
85  Iowa,  359;  39  Am.  St.  Rep.  301,  and  note. 
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[40  Nebraska,  720.] 

MoRTOAOBD  Premises — Judicial  Sale  of— Who  mat  Make. — The  trial 
court  has  the  power,  in  a  foreclosure  suit,  to  appoint  some  proper  dis- 
interested person,  other  than  the  sheriff  of  the  county,  as  master  com- 
missioner,  to  make  the  sale  of  the  mortgaged  premises.  The  plaiatiff 
cannot  dictate  the  person. 

Appeal — Sale  of  Mortgaged  Premises — ^Discretion  of  Court.— The 
appointment  of  a  person  to  make  the  sale  of  mortgaged  real  estate,  in 
an  action  to  foreclose,  rests  in  the  sound  discretion  of  the  trial  court,, 
and,  if  no  abuse  is  shown,  its  mling  will  not  be  reviewed. 

Appeal — Final  Order — What  is  not. — The  trial  court's  denial,  in  an  ac- 
tion of  foreclosure,  of  an  application  for  the  appointment  of  a  special 
master  commissioner  to  make  sale  of  the  mortgaged  land,  is  not  a  final 
order  from  which  an  appeal  will  lie.  Such  ruling  cannot  be  reviewed^ 
on  appeal,  prior  to  the  rendition  of  a  final  decree  of  foreclosure. 
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Logan  &  Bisbee  and  L.  K.  Alder,  for  the  appellant. 
P.  D.  McAndrew,  for  the  appellee. 

'*•  NoRVAL,  C.  J.  Appellant  brought  an  action  in  the 
court  below  against  Williana  H.  Nye  and  wife  for  the  fore- 
closure of  a  real  ***  estate  mortgage.  Subsequently  plaintiff, 
by  leave  of  court,  filed  an  amendment  to  its  petition,  pray- 
ing the  appointment  of  one  P.  J.  Murphy,  or  some  suitable 
}>erson  other  than  the  sheriff,  as  special  master  commis- 
sioner, to  make  the  sale  of  the  real  estate.  W,  H.  Magill,  the 
filieriff  of  the  county,  was  permitted,  over  the  plaintiff's  ob- 
jection, to  Intervene  and  file  an  answer  to  the  amended  plead- 
ing. The  question  of  who  should  be  appointed  to  make  the 
sale  was  heard  upon  affidavits,  and  the  court  overruled  the 
application  for  the  appointment  of  a  special  master  commis- 
sioner.    From  this  decision  plaintiff  appeals. 

In  State  v.  Holliday,  35  Neb.  327,  after  quoting  sections 
451—453,  and  852  of  the  Code  of  Civil  Procedure,  this  court 
said:  '*  It  will  thus  be  seen  that  while  a  sheriff  may  sell  real 
estate  under  a  mortgage  foreclosure,  and  as  he  has  given 
bond  for  his  official  acts,  and  is  presumed  to  be  familiar  with 
his  duties,  he  is  usually  appointed  for  that  purpose,  or  per- 
mitted to  conduct  the  sale.  The  court,  however,  may  ap- 
point another  to  perform  that  duty.  The  court  is  presumed 
to  act  impartially,  and  for  tlie  best  interests  of  both  the  cred- 
itor and  debtor The  ofiicer  making  the  sale,  whether 

he  be  sheriff  or  a  master  commissioner  appointed  by  the 
court,  is  so  far  under  its  orders  as  to  bp  answerable  to  it  for 
any  abuse  of  its  powers  or  violations  of  his  duty,  nnd  no 
doubt  the  court,  upon  the  proper  api)lication,  and  being  con- 
vinced that  there  was  danger  of  an  abuse  of  power  on  his 
part,  may  remove  him,  and  appoint  another  in  his  place. 
Neither  the  court  itself,  nor  any  of  its  officers,  has  any  right 
to  show  partiality  or  unfairufjHS  in  the  ])erformance  of  his 
functions,  and  it  is  the  duty  of  the  court  to  see  that  its  offi- 
cers do  not  give  cause  for  suspicion  of  wrong." 

The  statute,  as  we  read  it,  does  not  confer  upon  a  plaintiff 
the  right  to  dictate  the  person  who  sliall  make  the  sale  of  the 
niortgaged  premises.  Whether  the  sheriff,  or  some  disinter- 
ested person  in  his  stead,  shall  be  appointed  to  conduct  **• 
or  make  the  sale  of  real  estate  under  a  decree  of  foreclosure 
rests  in  the  sound  legal  discretion  of  the  trial  court,  and  un- 
less there  has  been  an  abuse  of  discretion  in  that  regard,  and 
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prejudice  has  resulted  therefrom,  this  court  will  not  disturb 
the  decision. 

In  the  case  before  us  we  are  precluded  from  reviewing  the 
ruling  complained  of,  because  the  record  fails  to  disclose  that 
a  decree  of  foreclosure  has  yet  been  entered  in  the  district 
court.  The  overruling  plaintifif's  application  is  not  a  final 
order.  So  far  as  this  record  shows,  the  action  is  still  pend- 
ing and  undisposed  of  on  the  merits  in  the  district  court, 
and  therefore  the  order  in  question  is  subject  to  review  there, 
up  to  the  time  of  the  rendition  of  the  decree  of  foreclosure,  if 
one  should  be  granted.  Should  a  decree  be  denied,  there 
will  be  no  necessity  for  a  sale.     The  appeal  is  dismissed. 

Appeal  dismissed.  

AppEAlh — A  clerk  and  master  in  chancery  cannot  appeal  from  an  inter- 
locutory order  appointing  another  than  himself  a  commissioner  to  sell  real 
estate:  Oreen  v.  Harrison,  6  Jones  Eq.  253;  82  Am.  Dec  415. 


Steele  v.  Ashenfeltee. 

[40  Kebbaska,  770.] 
Chattel  Mortgagks. — A  mortgage  of  property  to  be  thereafter  acquired 
is  invalid  as  against  purchasers  and  attaching  creditors  of  the  mort 
gagor. 

/.  E.  Cobhey,  for  the  appellant. 

A.  J.  Hale,  for  the  appellee. 

''*  Post,  J.  This  was  an  action  of  replevin  in  the  district 
court  of  Gage  county.  A  trial  was  had  before  a  court  with- 
out a  jury,  which  resulted  in  a  finding  and  judgment  for  the 
defendant,  whereupon  the  cause  was  removed  to  this  court 
by  petition  in  error.     The  material  facts  are  as  follows: 

The  Beatrice  Rapid  Transit  and  Power  Company,  on  the 
twenty-eighth  day  of  February,  1891,  executed  a  mortgage 
upon  all  of  its  corporate  property,  and  all  property  to  be 
thereafter  acquired  by  it.  On  the  eighth  day  of  September, 
1893,  one  Hale  recovered  judgment  against  said  company  in 
the  county  court  of  Gage  county  for  forty-six  dollars  and 
twenty-one  cents.  On  the  same  day  an  execution  was  issued 
thereon  and  placed  in  the  hands  of  the  defendant  as  con- 
stable for  service.  The  defendant,  in  order  to  satisfy  said 
execution,  levied  upon  certain  property  owned  by  the  afore- 
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said  corporation,  purchased  by  it  Bubsequent  to  the  execu- 
tion of  the  mortgage,  but  which  was  intended  for  use  in  the 
extension  of  its  lines  and  business.  Some  time  subsequent 
to  the  last-mentioned  date  the  plaintiff  was  appointed  receiver 
for  said  company  on  the  suggestion  of  the  holders  of  the 
mortgage  bonds,  and  brought  this  action  to  recover  the 
property  above  mentioned,  which  was  still  held  by  the  de- 
fendant by  virtue  of  the  aforesaid  execution. 

It  will  be  seen  from  this  statement  that  the  question  pre- 
sented is  whether,  as  against  Hale,  the  execution  plaintiff, 
the  mortgage  includes  the  after-acquired  property  of  the 
mortgagor.  The  question  thus  presented  is  one  upon  which 
the  authorities  are  by  no  means  harmonious.  The  doctrine 
of  Holroyd  v.  Marshall,  10  H.  L.  Gas.  191,  has  been  recognized 
by  many  of  the  courts  in  this  country.  In  those  jurisdictions 
the  rule  is  that,  while  at  law  a  mortgage  of  after-acquired 
property  confers  no  rights  as  against  purchasers  and  attach- 
ing creditors,  in  equity  it  is  effectual  to  charge  the  property, 
when  acquired  by  the  mortgagor,  with  '^^  an  equitable  lien, 
which  will  prevail,  not  only  as  against  the  latter,  but  also 
as  against  attacliing  creditors.  The  distinction  above  noted 
between  the  rule  at  law  and  in  equity  can,  of  course,  have  no 
place  under  our  practice  where  the  two  remedial  systems  are 
blended  into  one.  Therefore,  if  the  corporation,  for  which 
the  plaintiff  stands,  by  its  mortgage  acquired  a  lien  wiiich  is 
enforceable  in  equity  as  against  the  execution  plaintiff,  such 
lien  is  available  to  him  in  this  action.  If  the  question  was 
an  open  one  in  this  state  the  cases  which  recognize  the  rule 
in  Holroyd  v.  Marshall,  10  H.  L.  Gas.  191,  would  be  entitled 
to  great  consideration,  but  we  regard  it  as  settled  by  the  case 
of  Cole  V.  Kerr,  19  Neb.  553,  in  which  it  is  distinctly  held 
that  a  mortgage  of  a  crop  to  be  planted  conveyed  no  lien 
upon  crops  subsequently  raised  by  the  mortgagor  as  against 
judgment  creditors  of  the  latter. 

2.  Plaintiff  in  error  has  referred  us  to  the  statute  author- 
izing railroad  and  street-car  companies  to  mortgage  their 
property,  but  we  find  therein  no  ground  for  his  contention. 
By  the  first-named  provision  (Gobbey'a  Statutes,  sec.  612) 
railroad  companies  are  authorized  to  convey  by  njortgage  or 
trust  deed  all  property  owned  by  them  at  the  time  of  the 
execution  thereof,  and  all  property,  personal  and  real,  which 
they  may  thereafter  acquire.  This  authority  is  found  in  the 
Revised  Statutes  of  1860,  page  231,  under  the  title  **  Corpo- 
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rations."  The  other  provision  to  which  reference  is  made  is 
found  in  section  632  of  Cobbey's  Statutes,  and  authorizes  the 
mortgaging  by  a  street-car  company  of  "  property,  in  whole 
or  in  part,  including  its  real  and  personal  property  and  fran- 
chises." This  provision  is  contained  in  section  6  of  the  act 
of  1889,  entitled  "Street  Railway  Consolidation,"  and  is 
merely  declaratory  of  the  common  law.  The  purpose  of  the 
section  is  apparent  from  the  subsequent  provisions  containing 
limitations  with  respect  to  the  rate  of  interest  and  denomina- 
tion of  bonds.  We  can  find  in  the  statutes  cited  no  support 
for  '""  plaintiff's  claim.  The  judgment  of  the  district  court 
is  accordingly  aflBrmed.        

MoBTGAQES  ON  Chattkls  WOT  YET  AcQtTiRED. — As  to  the  Validity  and 
effect  of  chattel  mortgages  upon  property  to  be  acquired,  see  collected  casei 
ill  note  to  Borden  v.  Clark,  19  Am.  St.  Rep.  30;  Sliellabarger  v.  Mottin,  47 
Ivan.  451;  27  Am.  St.  Rep.  306;  notes  to  Moore  v.  By  rum,  30  Am.  Rep. 
63-68;  McCaffrey  v.  Woodin,  22  Am.  Rep.  653-656. 


GuTTA  PbROHA  AND  RuBBER  MANUFACTURING  COM- 
PANY V.  Ogalalla. 

[40  Nebraska,  776.] 

MunicipalCorporations— Contracts— Ratification  ot.— If  the  contract 
of  a  municipal  corporation  is  invalid  when  made,  because  in  violation  of 
some  mandatory  requirement  of  statute,  it  will  be  deemed  ultra  viren,  and 
can  be  ratified  only  upon  the  conditions  essential  to  a  valid  agreement 
in  the  first  instance;  but,  if  the  formalities  prescribed  or  conditions 
imposed  are  not  intended  as  a  restriction  upon  the  corporate  power,  a 
binding  ratification  may  be  made  in  a  different  mode. 

Municipal  Corporation.s— Noticjs  as  to  Power  of.— One  who  contracts 
with  a  municipal  corporation  must,  at  his  peril,  take  notice  of  the 
powers  conferred  by  its  charter,  and  whether  the  proposed  indebtedness 
is  in  excess  of  the  limitation  imposed  thereby. 

Evidence — Records — Witnesses, — Upon  an  issue  as  to  whether  a  partic- 
ular fact  is  of  record,  any  person  who  has  examined  the  books  where  it 
should  be  found,  and  shows  a  sufficient  knowledge  of  their  contents,  is 
competent  to  testify  that  such  fact  does  not  appear  of  record  therein, 

J.  R.  Brotherton,  Tibbets,  Morey  &  Ferris,  and  Qrimea  &  WiU 
coXf  for  the  appellant. 

Albert  Muldoon  and  John  J.  Halligan,  for  the  appellee. 

''"'  Post,  J.  This  was  an  action  by  the  plaintiflF  in  error 
B gainst  the  defendant  in  error  in  the  district  court  of  Keith 
County  to  recover  the  price  of  certain  hose,  hose-carts,  reels. 
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ladders,  and  other  apparatus  oflike  character  in  common  use 
by  town  and  village  fire  companies.  It  is  alleged  that  said 
property  was  sold  and  delivered  to  the  defendant,  at  its  re- 
quest, on  the  twenty-ninth  day  of  April,  1887,  for  the  agreed 
price  of  five  hundred  and  sixty-nine  dollars,  and  for  which 
amount  judgment  was  demanded.  An  answer  was  inter- 
posed, in  which  it  was  alleged,  in  substance,  that  although 
the  board  of  trustees  of  the  defendant  village  entered  into  an 
agreement  to  purchase  from  the  plaintiff  the  property  men- 
tioned in  the  petition  and  for  the  price  therein  slated,  said 
agreement  is  void,  for  the  reason  that  no  appropriation  had 
previously  been  made  for  the  purchase  of  said  property,  or 
that  was  available  for  said  purpose;  and  that  during  the 
municipal  years  of  1885  and  1886  and  »»«  1886  and  1887  said 
village  had  made  no  appropriation,  by  ordinance,  resolution, 
or  otherwise,  for  the  defraying  of  any  part  of  the  expenses 
thereof,  and  that  said  defendant  never  received  or  appropri- 
ated said  property  or  otherwise  ratified  said  agreement.  The 
reply  was,  in  substance,  a  general  denial  of  the  allegations  of 
the  answer.  The  provision  of  the  statute  relied  upon  by  the 
defendant  is  section  89  of  chapter  14  of  the  Compiled 
Statutes,  entitled  "Cities  of  the  second  class  and  village?," 
which  reads  as  follows:  "  No  contract  shall  be  hereafter  made 
by  the  city  council  or  board  of  trustees,  or  any  committee  or 
member  thereof;  and  no  expense  shall  be  incurred  by  any  of 
the  ofiBcers  or  departments  of  the  corporation,  whether  the 
object  of  the  expenditure  shall  have  been  ordered  by  the  city 
council  or  board  of  trustees  or  not,  unless  an  appropriation 
shall  have  been  previously  made  concerning  such  expense, 
except  as  herein  otherwise  expressly  provided."  The  evi- 
dence introduced  at  the  trial  fully  sustains  the  allegation  of 
th<»  answer  as  to  the  failure  of  the  village  to  make  an  appropria- 
tion available  for  the  payment  of  the  plaintiff's  clain),  wiiere- 
upon  the  latter  offered  to  prove  by  witnesses  present  tliat  the 
village  had  received  the  property  in  controversy,  paying  the 
freiglit  thereon,  and  had  used  it  continuously  since  that  time. 
That  offer  was  rejected  on  the  objection  of  the  defendant 
village,  and  a  verdict  of  no  cause  of  action  returned  under 
the  direction  of  the  court.  Judgment  was  subsequently 
entered  upon  the  verdict,  whereupon  the  cause  was  removed 
to  this  court  by  the  petition  in  error  of  the  plaintiff  company. 
There  is  practically  but  one  question  for  consideration, 
and  which  is  fairly  presented  by  the  offer  and  ruling  above 
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named.  In  this  connection  it  should  be  remarked  that 
no  claim  is  made  that  this  case  is  within  any  of  the  excep- 
tions contemplated  by  the  statute  quoted.  The  cases  bearing 
upon  the  question  of  the  power  of  municipal  corpora- 
tions to  ratify  their  unauthorized  contracts  are  confusing 
'"'"^  and  apparently  irreconcilable.  It  would  subserve  no 
useful  purpose  to  examine  them  at  length  in  this  connection 
or  to  attempt  a  statement  of  the  grounds  upon  which  they 
rest.  It  is  sufficient  that  there  is  one  principle  which  seems 
to  run  through  them  all,  viz:  If  a  contract  is  invalid  when 
made,  because  in  violation  of  some  mandatory  requirement 
of  statute,  it  will  be  deemed  ultra  vires,  and  can  be  ratified 
only  upon  the  conditions  essential  to  a  valid  agreement  in 
the  first  instance;  but,  where  the  formalities  prescribed  or 
conditions  imposed  are  not  intended  as  a  restriction  upon  the 
corporate  power,  a  binding  ratification  may  be  made  in  a 
different  mode:  Town  of  Durango  v.  Peimington,  8  Col.  257; 
McCracken  v.  City  of  San  Francisco,  16  Cal.  623;  San  Diego 
Water  Co.  v.  City  of  San  Diego,  59  Cal.  517,  522;  Cory  v. 
Freeholders  of  Somerset,  44  N.  J.  L.  445;  Keeny  v.  Jersey  City, 
47  N.  J.  L.  449;  Newman  v.  City  of  Emporia,  32  Kan.  456; 
McBrian  v.  City  of  Grand  Rapids,  56  Mich.  103;  McDonald 
V.  Mayor  of  New  Yorlc,  68  N.  Y.  23;  23  Am.  Rep.  144;  Smith 
V.  City  of  Newburgh,  77  N.  Y.  130;  Agawan  Nat.  Bank  v. 
South  Hadley,  128  Mass.  503;  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  457.  It  is  plain  that  the  statute  under  consid- 
eration is  mandatory,  and  an  express  limitation  upon  the 
powers  of  cities  and  villages  of  the  class  to  which  it  applies. 
Indeed,  stronger  language  could  not  have  been  used,  and  its 
meaning  is  too  apparent  for  construction.  It  is  the  recog- 
nized doctrine  that  whoever  contracts  with  a  niunicipality 
must,  at  his  peril,  take  notice  of  the  powers  conferred  by  its 
charter  and  whether  the  proposed  indebtedness  is  in  excess 
of  the  limitations  imposed  thereby:  Hodges  v.  City  of  Buffalo, 
2  Denio,  110;  Lowell  Five  Cents  Savings  Bank  v.  Winchester, 
8  Allen,  109;  People  v.  May,  9  Col.  80;  Law  v.  People,  87  111. 
385;  French  v.  City  of  Burlington,  42  Iowa,  614.  As  said  in 
the  case  last  named,  "  any  other  rule  leaves  the  taxpayer  at 
the  mercy  of  the  officers  of  the  city  and  contractor,  and  would 
render  the  constitutional  provision  nugatory.  ''^^  Such  a 
result  cannot  be  contemplated  or  allowed  to  prevail."  And 
if  a  recovery  is  sanctioned  upon  a  contract  like  this,  on  tho 
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ground  that  it  has  been  subsequently  ratified,  surely  legisla- 
tive restrictions  upon  corporate  powers  is  in  vain.  It  would 
then  be  within  the  power  of  willing  or  corrupt  officers  to 
accomplish  by  indirection  that  which  is  prohibited  in  the 
most  explicit  terms  of  the  statute  or  charter.  There  may  be 
cases  in  which  considerations  of  equity  and  good  faith  will 
impose  upon  a  municipal  corporation  the  duty  of  returning 
property,  or  its  equivalent,  where  an  action  would  not  lie  upon 
contract,  express  or  implied.  Tiuit  question  is,  however,  not 
presented  by  the  record  of  this  case,  and  is  not  decided. 

2.  The  defendant  was  permitted,  over  the  objection  of  the 
plaintiff,  to  prove  by  a  witness  called  for  that  purpose  that 
be,  witness,  had  examined  the  minutes  of  the  proceedings  of 
the  village  board  for  the  years  beginning  in  May,  1880,  and 
ending  May,  1887,  and  that  said  minutes  contained  no  record 
of  any  appropriation  for  the  purchase  of  the  apparatus  in  con- 
troversy, or  for  defraying  any  of  the  expenses  of  the  village 
during  said  period.  Exception  was  taken  to  that  ruling, 
which  is  also  assigned  as -error.  The  objection  urged  to  the 
testimony  of  the  witness  is  that  it  is  secondary  only.  A  suffi- 
jJient  answer  to  that  objection  is  that  the  record  referred  to  by 
the  witness  had  previously  been  offered  in  evidence  by  the 
plaintiff,  and  received  without  objection.  We  must  presume 
that  the  book  being  in  evidence  the  court  and  jury  were  fully 
advised  with  respect  to  its  contents,  as  far  at  least  as  material 
to  the  question  at  issue.  But  it  was  not  secondary  evidence. 
That  contention  is  based  upon  an  entire  misconception  of  the 
rule,  which  excludes  only  that  evidence  which  of  itself  indi- 
cates the  existence  of  more  original  sources  of  information; 
l^Greenleaf  on  Evidence,  82.  Any  person  who  has  examined 
offices  or  records,  and  shows  a  sufficient  knowledge  of  their 
contents,  will  be  permitted  to  testify  that  a  particular  '**' 
fact  does  not  appear  of  record  therein:  Cross  v.  Pinckneyville 
Mill  Co.,  17  111.  54.  There  is  no  error  in  the  record,  and  tlj» 
judgment  of  the  district  court  is  affirmed. 


Municipal  Corpobatioss— Ratifioatios  or  Ultra  Vires  Costbacts. 
Ratification  necessary  to  make  a  municipal  corporation  liable  for  the  anao- 
tborized  acta  of  ita  officer*  must  be  ahown  by  acme  atTirmatiTe  action. 
Acquiescence  ia  not  enough:  Jilui-phy  v.  City  q/  Albtna,  22  Or.  10(S;  '2d  Am. 
8t  Rep.  678,  and  note.  Ultra  vires  onntracta  of  municipal  corporatioua 
cannot  be  validated  by  eatopp<>I:  Young  r.  Bo<ird  of  Edueatiofi,  54  Mi  no. 
885;  40  Am.  St  Rep.  340,  and  note;  aud  see  also  the  note  to  NatkotlU  ▼. 
Sutherland,  36  Am.  St.  Rep.  95. 
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Mpnicipal  Corporations. — Persons  Conteactiko  with  a  Municipal 
Corporation  ark  Bound  to  Know  the  Limits  of  its  powers:  MatkeW' 
mm  T.  Grand  Rapids,  88  Mich.  553;  26  Am.  St.  Rep.  299,  and  note,  with  th« 
cases  collected. 


MussER  V,  King. 

[40  Nbbbasea,  892.] 

Eeplevin — Plsadinq  aud  Evidence. — In  replevin,  aa  in  all  other  actiona, 
the  evidence  should  correspond  to  the  allegations  in  the  pleadings.  If 
the  plaintiff  hases  his  right  of  possession  on  the  claim  of  ownership 
of  the  property,  or  lien  thereon,  he  should  plead  the  facts  as  to  such 
ownership  or  lien.     The  same  is  true  if  special  ownership  is  claimed. 

Chattel  Mortgages — Replevin — Presumption. — In  the  absence  of  all  evi- 
dence on  the  subject  there  is  no  presumption  of  law,  in  a  replevin  suit 
by  the  holder  of  a  chattel  mortgage,  to  recover  possession  of  the  prop- 
erty described  therein  from  a  third  party,  that  the  mortgagor  was,  at 
the  time,  either  the  owner  or  in  possession  of  the  property  mortgaged. 

Replevin — Evidence — Chattel  Mortgages — Assignment.— If,  on  an  is- 
sue in  replevin,  as  to  the  ownership  and  right  of  possession  to  the  prop- 
erty, it  appears  that  a  note  was  given  by  a  third  party  to  a  fourth  for  a 
debt,  and  was  secured  by  a  chattel  mortgage  on  the  property  replevied, 
the  note  and  mortgage,  though  assigned  to  the  plaintiff,  are  not  admis- 
sible  in  evidence,  as  they  do  not  tend  to  prove  the  issue. 

CHATfEL  Mortgages — Nature  of — Need  not  be  in  Writing. — A  chat- 
tel mortgage,  whether  in  writing  or  not,  is  a  pledge  of  personal  prop- 
erty to  secure  the  promise  of  the  mortgagor  or  some  one  for  whom  h* 
stands  sponsor.     It  need  not  be  in  writing. 

CHATfEL  Mortgages — Title  or  Mortgagee.— The  mortgagee  of  chattela 
is  not  the  owner  of  the  legal  title  thereto.  It  is  in  the  mortgagor  until 
divested  by  foreclosure  proceedings  and  sale  in  pursuance  of  the  stat* 
nte.     Until  then  the  mortgagee  has  merely  a  lien  upon  the  property. 

Thomas  L.  Redlon,  for  the  appellants. 

C.  H.  Bane,  for  the  appellee. 

**'  Ragan,  C.  M.  p.  Musser  &  Co.  brought  a  suit  in  re- 
plevin in  the  district  court  of  Sheridan  county  against  John 
King,  and  alleged  in  their  petition  that  they  were  the  owners 
of,  and  entitled  to,  the  immediate  possession  of  certain  chat- 
tels, and  that  John  King  unlawfully  detained  possession  of 
said  chattels  from  them.  To  this  petition  John  King  filed 
an  answer,  consisting  of  a  general  denial.  King  had  a  ver- 
dict ®**  and  judgment,  and  Musser  &  Co.  bring  the  case 
here  on  error.  On  the  trial  of  the  case  Musser  &  Co.  proved 
that  one  William  B.  King,  on  the  I6th  of  December,  1889, 
gave  his  note  to  one  Nathan  Tibbets,  and,  to  secure  the  same, 
at  the  same  time  executed  to  Tibbets  a  chattel  mortgage  on 
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the  property  involved  in  this  suit;  that  said  William  B. 
King  died  insolvent  on  the  sixteenth  day  of  February,  1891, 
and  that  Tibbets  had  assigned  the  note  and   the  mortgage 
securing  the  same  to  Musser  &  Co.     After  this  proof  was 
made,  Musser  &  Co.  ofi'ered  in  evidence  the  note  and  chattel 
mortgage.     John  King  objected  to  their  introduction  in  evi» 
dence  on  the  ground,  among  others,  that  no  proper  founda- 
tion was  laid  for  their  admission  in  evidence,  and  that  they 
did  not  tend  to  prove  the  issue  made  by  the  pleadings.     The 
district  court  sustained  the  objection,  and  excluded  the  note 
and  chattel  mortgage,  to  which  ruling  Musser  &  Co.  took 
an  exception.     No  other  or  further  evidence  was  offered  on 
the  trial  of  the  case.     The  only  error  assigned  here  is  the 
ruling  of  the  district  court  .in  excluding  from  the  jury  this 
note  and  mortgage.     The  issue  in  the  case  was  the  right  of 
Musser  &  Co.  to  the  immediate  possession  of  the  property 
replevied,  and  by  their  petition  they  predicated  their  right  to 
the  possession  of  the  property  on  their  ownership  of  the  same. 
In  replevin,  as  in  all  other  actions,  the  evidence  sliould 
correspond  to  the  allegations  in  the  pleadings.     If  Musser  & 
Co.  based  their  right,  as  is  probable,  to  the  possession  of  this 
property  on  their  ownership  of  the  note  and  chattel  mortgage, 
they  should  have  so  stated  in  their  petition.     In  other  words 
they  should  have  pleaded  the  facts.     If  they  claimed  to  be 
the  actual  owners  of  the  property  an   allegation  that  they 
were  the  owners  of  it  was  sufficient.     If  they  claimed  a  spe- 
cial ownership  in,  or  lien  upon,  the  property,  and  predicated 
their  right  to  the  possession  of  the  property  on  such  special 
ownership  or  lien,  the  petition  should  have  stated  tlie  facts  in 
reference  thereto:  Haggard  *•*  v.  Wallen,  6  Neb.  271.     Tlie 
note  and  mortgage  offered  did  not  tend  to  prove  that  Musser 
A  Co.  were  either  the  owners  of,  or  entitled  to,  the  possession 
of  the  property.     There  was  no  evidence  ofi'ered  showing  that 
William  B.  King  was  either  the  owner  or  in  possession  of  this 
property  at  the  time  he  mortgaged  it  t©  Tibbets.    The  law, 
in  the  absence  of  all  evidence  on  the  subject,  will  not  indulge 
the  presumption  that  one  who  made  a  mortgage  upon  chat- 
tels was  either  the  owner  of,  or  in  possession  of,  such  property 
at  the  time  he  made  such  mortgage  when  the  holder  of  such 
mortgage  seeks  to  recover  possession  by  replevin  of  such 
property  from  a  third  party:  Everett  v.  Brown,  64  Iowa,  420; 
Warner  v.  WiUon,  73  Iowa,  7J9;  6  Am.  St.  Rep.  710;  Gibbs  y, 
Childi,  143  Mass.  103. 
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The  petition  in  this  case  was  doubtless  framed  upon  the 
tlieory  that  the  mortgagee  of  chattels  is  the  owner  of  the 
legal  title  thereto,  and  in  Adams  v.  Nebraska  City  Nat.  Bank, 
A  Neb.  370,  it  was  so  decided.  An  examination  of  that  case, 
however,  shows  that  the  point  was  not  necessary  to  a  decision 
of  the  case.  The  action  was  brouglit  by  a  mortgagee  of 
chattels  in  possession  thereof  to  restrain  a  sheriff  from  levy- 
ing upon  and  selling  said  chattels  under  an  execution  against 
such  mortgagee,  and  the  court  held  that  the  petition  did  not 
state  such  a  case  as  authorized  the  interference  of  a  court  of 
equity  to  restrain  the  sale.  There  can  be  no  question  but  that 
the  conclusion  reached  was  a  correct  one;  but  the  other  point 
stated  in  the  first  paragraph  of  the  syllabus  of  the  case,  viz., 
"A  mortgage  of  chattels  transfers  to  the  mortgagee  the  whole 
legal  title  to  the  thing  mortgaged,"  was  not  involved  in  the 
case.  This  case,  if  not  expressly,  has  in  effect  been  many 
times  overruled  by  the  decisions  of  this  court;  and  we  think 
it  is  the  almost  universal  understanding  of  both  the  bench 
and  the  bar  of  the  state  that  the  mortgagee  of  chattels  ac- 
quires only  a  lien  upon  the  mortgaged  property,  and  not  the 
legal  title  thereto,  by  virtue  of  such  mortgage.  That  ®*®  the 
interest  of  a  mortgagee  iu  chattels  is  that  of  a  mere  lien  has 
been  frequently  recognized  by  this  court. 

In  Tompkins. y.  Batie,  11  Neb.  147,  38  Am.  Rep.  361,  it  was 
held:  "A  mere  tender  of  the  amount  secured  by  a  chattel 
mortgage  to  the  creditor  on  the  day  fixed  for  payment, 
although  not  accepted  nor  kept  good,  has  the  effect  to  release 
the  property  from  the  lien  of  the  mortgage."  This  case  was 
reafl&rmed  in  Knox  v.  Williams,  24  Neb.  630;  8  Am.  St.  Rep, 
220. 

In  Gillilan  v.  Kendall,  26  Neb.  82, 18  Am.  St.  Rep.  766,  the 
court  said:  "  The  mortgagor  of  chattels,  until  foreclosure,  pos- 
sesses a  beneficial  interest  in  the  property  mortgaged,  and 
will  convey  a  good  title  by  a  sale  of  such  property  to  one  who 
purchases  in  the  open  market  in  good  faith  and  without 
notice,  actual  or  constructive,  of  the  mortgage." 

A  chattel  mortgage  has  also  been  recognized  by  this  court 
as  a  mere  lien  upon  the  property  mortgaged  in  the  following 
cases:  Marseilles  Mfg.  Co,  v.  Morgan,  12  Neb.  66;  Grand 
Island  Banking  Co.  v.  Frey,  25  Neb.  66;  13  Am.  St.  Rep.  478; 
Gandy  v.  Dewey,  28  Neb.  175. 

In  Grinus  v.  Farrington,  19  Neb.  44,  the  court  held  that 
the  mortgagor  of  personal  property,  upon  which  an  attach- 
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merit  issued  against  him  had  been  levied,  had  the  right,  under 
the  provisions  of  section  235  of  the  Civil  Code,  to  resist  the 
attachment  by  a  motion  to  discharge  tlie  same. 

In  Hamilton  v.  iaw,  24  Neb.  64,  the  court  said:  "In  every 
mortgage  there  is  a  trust  created  in  a  certain  sense  in  favor 
of  the  mortgagor  in  respect  to  the  residue  or  snrphis  after 
the  application  of  suflBcient  of  the  fund  to  satisfy  the  claim 
of  the  mortgagee." 

In  Jordan  v.  Hamilton  County  Bank,  11  Neb.  499,  it  was 
held:  "Where  a  senior  mortgagee  of  chattels,  for  the  purpose  of 
depriving  of  his  security  a  junior  mortgagee  of  a  part  of  the 
same  property,  fraudulently  releases  that  portion  on  which 
his  mortgage  is  the  exclusive  lien,  the  same  being  adequate 
security,  he  will  not  be  permitted,  to  the  prejudice  of  the 
latter,  to  go  upon  the  property  covered  by  the  second  mort- 
gage for  payment  of  his  demand." 

»»»  In  NewJean  v.  Olson,  22  Jfeb.  717,  3  Am.  St.  Rep.  286, 
the  mortgage  in  controversy  contained  this  clause:  "If  the 
mortgagee  shall  at  any  time  feel  unsafe  or  unsecure  he  may 
seize  and  sell  as  aforesaid  the  property."  The  court  held 
that  the  words  "feel  unsafe  and  insecure"  did  not  authorize 
the  mortgagee  to  exercise  an  arbitrary  discretion  in  taking 
possession  of  the  mortgaged  property,  but,  that  before  he  could 
take  possession  thereof,  the  mortgagor  must  have  done,  or  bt  en 
about  to  do,  some  act  tending  to  impair  the  mortgagee's  se- 
curity. 

In  Harman  v.  Barhydt,  20  Neb.  625,  the  court  said  that  the 
transfer  of  one  of  several  notes  secured  by  a  chattel  mortgage 
was  an  assignment  pro  tanto  of  the  mortgage  to  the  pert«on 
to  whom  such  note  was  assigned. 

Chapter  12  of  the  Compiled  Statutes  of  1893  prescribes 
one  method  by  which  chattel  mortgages  may  be  foreclosed. 
By  section  6  of  that  chapter  it  is  provided  that  the  sale  shall 
be  in  the  daytime,  in  the  county  where  the  mortgage  was  first 
filed,  or  in  any  county  where  the  property  may  have  been 
removed  by  consent  of  parties,  and  in  which  the  mortgage 
has  been  duly  filed.  This  court  construed  this  statute  in 
Loeb  V.  Milner,  21  Neb.  392.  In  that  case  Milner  resided  in 
Webster  county  and  made  a  mortgage  of  some  chattels  to 
Loeb,  who  resided  in  Adams  county.  The  mortgage  was 
filed  in  Webster  county,  but  was  never  filed  in  Adams  county. 
Loeb  took  possession  of  the  chattel  proj>erty,  brought  it  into 
Adams  county,  and  advertised  and  sold  it  in  purtiuance  of 
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the  statute  just  quoted.  Milner  then  sued  Loeb  to  recover 
the  value  of  the  property  pledged  to  secure  the  debt,  and  the 
court  held,  in  effect,  that  the  advertising  and  sale  of  the  prop- 
erty by  Loeb  in  Adams  county  was  a  conversion  by  him  of 
the  property,  and  that  he  was  liable  to  Milner  for  its  value 
less  the  debt  which  Milner  was  owing  him  and  which  the 
property  was  pledged  to  secure. 

These  cases  show  that  the  doctrine  of  this  court  is  that 
*•*  the  only  interest  which  a  mortgagee  of  chattel  property 
has  therein  by  virtue  of  such  mortgage  is  that  of  a  lien- 
holder.  A  chattel  mortgage  then,  whether  in  writing  or  not, 
is  a  pledge  of  personal  property  to  secure  the  performance  of 
the  promise  of  the  mortgagor,  or  some  one  for  whom  he  stands 
sponsor.  It  need  not  be  in  writing:  Conchman  v.  Wright,  8 
Neb.  1;  Ostertag  v.  Galbraith,  23  Neb.  730;  Sloan  v.  Coburn, 
26  Neb.  607.  A  bill  of  sale,  absolute  on  its  face,  may  be 
shown  to  be  a  chattel  mortgage:  Omaha  Book  Co.  v.  Suther- 
land, 10  Neb.  334. 

The  question  is,  What  was  the  intention  of  the  parties 
pledging  the  property?  If  it  was  intended  to  be  a  security, 
then  it  is  a  chattel  mortgage,  no  matter  how,  or  in  what  form, 
the  pledge  may  be  expressed;  and  the  legal  title  to  property 
pledged  by  a  chattel  mortgage  remains  in  the  mortgagor 
until  divested  by  foreclosure  proceedings  and  sale  in  pursu- 
ance of  the  statute;  and,  until  the  legal  title  of  the  mortgagor 
is  thus  divested,  the  mortgagee  has  merely  a  lien  upon  the 
mortgaged  property.  If  the  mortgagee  of  chattel  property  is 
the  owner  of  the  legal  title  thereto  it  would  seem  that  such 
property  should  be  listed  for  taxes  against  him;  and  yet  we 
do  not  think  that  any  such  a  contention  can  be  maintained^ 
Would  an  indictment  for  larceny  which  alleged  the  property 
to  be  in  A  be  sustained  by  proof  that  A's  title  was  that  of  a. 
mortgagee?  By  section  8  of  chapter  12  of  the  Compiled 
Statutes  of  1893  it  is  provided  that,  when  a  mortgage  shall 
have  been  foreclosed  as  provided  in  the  said  chapter,  all  right, 
of  equity  of  redemption  which  the  mortgagor  had  in  such 
property  should  be  and  become  extinguished.  This  is  a. 
recognition  by  the  legislature  of  the  mortgagor's  title  to  per- 
sonal property  until  the  same  had  been  divested  by  foreclos-^ 
ure  proceedings.  Section  9  of  the  same  chapter  makes  the- 
sale,  transfer,  and  disposal  of  personal  property  by  a  mort- 
gagor during  the  existence  of  the  lien  created  by  such  mort- 
gage a  felony  without  first  obtaining  consent  in  writing  of" 
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the  *••  owner  and  holder  of  the  debt  secured  by  such  mort- 
gage; and  section  10  of  said  chapter  denounces  as  a  felony 
a  removal  of  the  mortgaged  property  out  of  the  county  in 
which  it  was  situate  at  the  time  it  was  mortgaged,  and  during 
the  existence  of  the  lien  created  thereby.  Here,  again,  is 
another  legislative  recognition  that  the  legal  title  to  mort- 
gaged chattels  remains  in  the  mortgagor  thereof  until  di- 
vested by  foreclosure  proceedings. 

The  first  point  of  the  syllabus  in  Adams  v.  Nebraska  City 
Nat.  Bank,  4  Neb.  370,  must  be  overruled.  This  doctrine, 
that  the  mortgagee  of  chattels  is  the  owner  of  the  legal  title 
thereto,  is  a  judicial  myth — a  legal  fiction.  Its  origin  is 
somewhat  shrouded  in  obscurity.  It  probably  came  to  Eng- 
land with  the  conquering  Normans;  and  certain  it  is  that 
it  was  nurtured  and  grew  to  maturity  under  the  fostering 
Care  of  the  common-law  courts  of  that  country.  These 
courts  professed  themselves  unable  to  give  any  construction 
to  a  contract  except  that  warranted  by  the  very  letter  thereof; 
and  it  was  the  equity  courts  of  that  country,  who,  by  ap- 
plying to  contracts  the  doctrine  of  a  great  teacher,  that 
"  the  letter  killeth,  but  the  spirit  giveth  life,"  extended  to 
the  mortgagor  or  pledgor  of  chattels  the  right  to  redeem  the 
same  by  his  performing  the  promise  which  the  pledge  was 
given  to  secure;  and  these  courts  exercised  this  power  upon 
the  theory — as  good  now  as  it  was  then — that  the  doctrine 
of  forfeiture  was  abhorrent  to  the  conscience  of  a  chancellor. 
There  are  many  and  respectable  authorities  which  hold  to 
the  doctrine  that  the  mortgagee  of  a  chattel  is  the  owner 
thereof;  but  these  cases,  no  matter  where  found,  nor  by 
whom  written,  have  for  their  precedent  the  common-law 
English  courts.  This  doctrine,  whether  it  originated  in  the 
necessities  of  Venetian  commerce,  or  had  its  origin  in  the 
feudal  system  of  the  Normans,  is  an  alien  to  our  institutions 
and  a  stranger  to  our  jurisprudence,  where  the  courts  apply 
both  legal  and  equitable  remedies  in  the  administration  of 
justice,  and  ••**  where  the  law  requires  that  contracts  shall 
be  construed  according  to  the  intention  of  the  parties  thereto. 
It  is  the  construction  of  Shylock,  demanding  the  pound  of 
flesh,  no  more  nor  less,  because  so  nominated  in  the  bond. 
The  judgment  of  the  district  court  is  affirmed. 

Chattel  Mobtqaou.— Errxcr  of  dfoh  Title:  Se«  note*  to  LuekfUa  t. 
Towuend,  49  Am.  Dec.  731;   TamuiliiU  r.  Tuttlt,  3  Mich.  104;  61  Am.  U«o. 
480,  and  note;  Laeey  v.  Giboiirp,  36  Mo.  320;  88  Am.   Dec   145,  and  uoU. 
AM.  dT.  Kkf..  Vou  XLIL  —  45 
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A  chattel  mortgage  does  not  pass  title  to  the  property,  bat  only  creates  a 
lien  thereon:  Saytoard  v.  Nunan,  6  Wash.  87,  90;  Kerron  v.  North  PaeiJUi 
etc  Mfg.  Co.,  1  Wash.  241;  Sihhy  v.  Aldridge,  1  Wash.  117;  Byrd  v.  Forba, 
3  Wash.  (Ter.)  318;  Chapman  v.  Slate,  6  Or.  432;  Knowlea  v.  Herbert,  11  Or. 
240;  Binnianr.  Baker,  6  Wash.  50,  51;  Knowlea  v.  Herbert,  11  Or.  54. 

Chattel  MoKTaAQB  is  a  Merk  Secitritt:  Hembree  r.  BlacUmm,  16  Or. 
153,  156;  Byrd  v.  Forbet,  3  Wash.  (Ter.)  318;  BinrUan  v.  BaJcer,  6  Wash. 
60.  51;  SiUbyy.  Aldridge,  1  Wash.  117,  119. 

Obal  Chattel  Mortgaqis. — YALiDirr  or:  See  Bata  r.  Wiggin,  37  Kan. 
44;  1  Am.  St  Bep.  234,  and  noteb 
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BbARDSLEB    V,    DOLQB. 

[143  New  Yoek,  160.] 

Practice. — ^Thb  Facts  Stated  in  an  Offer  or  Proof  must  b«  taken  m 
true  if  the  offer  is  refused  and  the  proposed  evidence  excluded. 

Certiorari. — An  Action  for  Makino  a  False  Rbtcrn  to  a  writ  of  eer- 
tiorari  may  be  sustained  though  corrupt  methods  are  not  attributable 
to  the  defendant.  The  fact  that  the  proceedings  on  certiorari  affirm  the 
judgment  or  other  determination  sought  to  be  reviewed  does  not  pre- 
clude the  party  against  whom  the  report  was  made  from  showing  it  was 
false,  if  the  tribunal  to  which  it  was  made  waa  bound  by  it  and  could 
not  inquire  whether  it  was  or  not. 

Courts  and  Quasi-judicial  Tribunals.  —  Hiohwat  Commissioners  in 
laying  out  a  highway  exercise  a  special  and  limited  jurisdiction,  and 
their  acts  may  b«  impeached  by  showing  that  they  exceeded  their 
powers. 

HioHWAY  Commissioners  are  Answerable  in  damages,  though  no  oor* 
rupt  motive  can  be  imputed  to  them,  if  they  proceeded  in  a  case  in 
which  they  had  no  jurisdiction,  as  when  they  laid  out  a  road  through 
a  yard  or  inclosnre  without  the  consent  of  the  owner  thereof,  and  the 
statute  prohibited  their  doing  so  without  such  consent. 

A  CoMMisaioNBR  or  Hiqhwats  is  not  a  Judicial  Officer  in  the  senss 
that  he  is  entitled  to  protection  against  a  civil  action  for  bit  misoon* 
duct  in  office. 

Ant  Public  Officer  Guiltt  of  Misfeasance  or  Nonfeasance  in  Office 
whereby  an  individual  sustains  injury  is  answerable  therefor  in  an  ao« 
tion  for  damage*. 

Jddomknt.— If  thkrb  n  ▲  Want  of  Authoritt  to  detarmine  the  sob- 
ject  matter  of  the  controversy  an  adjudication  upon  tba  merits  Is  a 
nullity,  and  does  not  even  estop  the  assenting  party. 

Judgment,  Collateral  ArrACK  ufon. — An  action  against  highway  oom- 
miasionera  for  making  a  false  return  to  a  writ  of  certiorari  is  in  tb* 
nature  of  a  collateral  attack  npon  their  proceedings,  and  auch  an  at> 
tack  can  b«  made  if  they  had  no  jurisdiction. 

17OT) 
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CiKTiORARL  — 'Something  Mobb  thai»  thb  Record  is  Removed  to  thb 
higher  conrt  by  the  statutory  proceedings  upon  certiorari  authorized 
by  the  laws  of  New  York.  It  is  the  duty  of  the  special  tribunal 
whose  proceedings  are  sought  to  be  reviewed  to  make  a  return  thereof. 
Therefore,  a  fact  stated  in  such  return  may  be  material,  and,  if  the  re- 
turn in  respect  to  it  is  false  and  injurious  to  the  party  against  whom  it 
was  made,  he  may  maintain  an  action  for  the  damages  sufifered  thereby, 

Charles  E.  Snyder^  for  the  appellants. 
Edward  A.  Brown,  for  the  respondent. 

**'  Bartlett,  J.  This  is  an  appeal  from  the  general 
terra,  fourth  department,  affirming  a  nonsuit  at  circuit. 

This  action  is  brought  to  recover  damages  for  a  false  re- 
turn to  a  writ  of  certiorari  made  by  the  defendant  when 
acting  as  highway  commissioner  of  the  town  of  Manheini, 
Herkimer  county.  The  plaintiffs  claim  that  the  defendant, 
as  such  highway  commissioner,  made  an  order,  without 
jurisdiction,  locating  a  highway,  as  altered,  through  their 
barnyard,  the  center  line  being  twenty-five  feet  from  the 
barn.  The  plaintiffs  applied  for  a  writ  of  certiorari  on  the 
ground  that  it  appeared  "upon  the  face  of  said  proceedings" 
that  the  highway  was  located  through  their  barnyard.  The 
writ  issued  commanding  the  defendant  to  return  the  proceed- 
ings with  all  things  appertaining  thereto.  The  defendant,  as 
such  highway  commissioner,  made  return  to  the  writ,  attach- 
ing thereto  all  the  proceedings  in  altering  and  locating  the 
highway,  and  stating  "  that  none  of  said  alteration  and  high- 
way proposed  passes  through  the  buildings  or  barnyard  of 
Helen  C.  Beardslee  and  Guy  R.  Beardslee,  nor  do  they  pass 
through  any  yards  of  the  said  Beardslees." 

The  general  term  affirmed  the  proceedings  {People  v.  DoJge, 
45  Hun,  310),  and  this  court  affirmed  without  an  opinion  (110 
N.  Y.  680).  This  disposition  of  the  proceeding  was  due  to 
the  fact  that  the  language  of  the  return,  already  quoted,  was 
held  an  answer  to  plaintiffs'  contention  that  the  highway  ran 
through  their  barnyard.  The  hearing  was  upon  the  writ  and 
the  return,  the  appellate  courts  holding  the  latter  conclusive. 
The  plaintiffs  subsequently  obtained  a  perpetual  injunction 
against  defendants'  successor  in  office  prohibiting  the  open- 
ing of  the  highway.  Later,  this  action  to  recover  damages 
for  the  false  return  was  brought,  and  two  trials  have  been 
had.  At  the  first  trial  the  plaintifi's  recovered  a  verdict,  but 
the  general  term  reversed  the  judgment.     At  the  second  trial 
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plaintiffs  were  nonsuited;  the  general  term  affirmed  the 
judgment  and  the  present  appeal  was  taken. 

At  the  last  trial  the  plaintiffs  offered  to  prove  that  the 
statement  in  the  return  that  the  highway  did  not  pass  tlirough 
****  their  barnyard  was  not  true,  and  that  they  were  dam- 
aged in  the  amount  stated  in  the  complaint.  The  court  re- 
fused to  receive  the  evidence,  and,  for  the  purposes  of  this 
appeal,  the  facts  stated  in  the  offer  of  proof  must  be  taken 
as  true:  Rehberg  v.  Mayor  etc.,  91  N.  Y.  1.37-141;  43  Am. 
Rep.  G57;  McNally  v.  Phcenix  Ins.  Co.,  137  N.  Y.  389. 

The  learned  general  term  seems  to  have  proceeded  upon 
the  theory  that  the  certiorari  proceeding  was  final,  determined 
the  rights  of  all  parties,  and  that  the  adjudication  cannot  be 
attacked  collaterally  in  this  action.  This  court,  having 
heard  the  certiorari  proceeding  on  the  writ  and  return,  and 
having  no  authority  to  look  into  the  facts,  made  a  proper 
disposition  of  the  matter  upon  the  record  as  it  then  stood, 
but  there  is  nothing  in  the  decision  of  that  appeal  which  pre- 
vents the  plaintiffs  from  showing  that  the  defendant,  as  a 
highway  commissioner,  acted  without  jurisdiction  and  made 
a  false  return  when  he  stated  that  the  proposed  highway  did 
not  run  through  the  barnyard  of  the  plaintiffs.  Highway 
commissioners,  in  laying  out  a  highway,  exercise  a  special 
and  limited  jurisdiction,  and  altliough  it  may  be  presumed, 
until  the  contrary  appears,  that  they  have  acted  legally,  it  is 
quite  clear  their  acts  may  be  impeached  by  showing  that 
they  exceeded  their  powers:  Ex  parte  Clapper,  3  Hill,  460; 
Cngwin  v.  Hancock,  84  N.  Y.  532.  Without  the  conset.t  of 
the  owner  no  road  can  be  laid  out  "through  any  buildings, 
or  any  fixtures  or  erection  for  the  purposes  of  trade  or  manu- 
factures, or  any  yards  or  inclosures  necessary  for  the  use 
and  enjoyment  thereof":  1  Rev.  Stats.  614,  sec.  57;  Rev. 
JStats.,  8th  ed.,  p.  1372,  sec.  57.  The  statute  expressly  de- 
prives the  commissioners  of  jurisdiction  where  the  road 
passes  through  a  yard,  and  provides  for  a  proceeding  before 
the  county  judge  to  be  confirmed  by  the  general  term  of  the 
supreme  court. 

It  has  been  held  that  commissioners  laying  out  a  highway 
through  a  yard,  etc.,  were  liable  to  the  owner  ia  trespass: 
Clark  V.  Phelps,  4  Cow.  190.  This  case  proceeds  upon  the 
theory  that  conimissioners  acted  wholly  without  jurisdiction: 
People  V.  Ooodxoin,  5  N.  Y.  571.  A  commissioner  of  *•* 
highways  is  not  a  judicial  officer  in  the  sense  that  he  is  en* 
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titled  to  the  common-law  protection  against  a  civil  action  for 
his  misconduct  in  office:  People  v.  Wheeler,  21  N.  Y.  82. 
When  called  upon  to  make  his  return  to  the  writ  of  certiorari 
he  acts  as  a  ministerial  officer.  It  is  an  established  rule  in. 
this  state  that  where  an  individual  sustains  an  injury  by 
misfeasance  or  nonfeasance  of  a  public  officer,  who  acts  con* 
trary  to,  or  omits  to  act  in  accordance  with,  his  duty,  an  ac- 
tion lies  against  such  officer  by  the  party  injured:  Bryant  v. 
Town  of  Randolph,  133  N.  Y.  75;  Adsit  v.  Brady,  4  Hill,  630;. 
40  Am.  Dec.  305;  Houghton  v.  Swarthout,  1  Denio,  589;  Hover 
V.  Barkhoof,  44  N.  Y.  113;  Clark  v.  Miller,  54  N.  Y.  528;  Wil- 
son V.  Mayor  etc.,  1  Denio,  595,  599;  43  Am.  Dec.  719;  Rex  v^ 
Lyme  Regis,  1  Doug.  149;  Rector  v.  Clark,  78  N.  Y.  21. 

The  official  determination  of  the  defendant  as  to  the  fact 
upon  which  his  power  to  act  depended  is  not  conclusive,  and,. 
if  the  fact  does  not  exist,  his  decision  that  it  did  does  not  es- 
tablish jurisdiction:  Matter  of  New  York  Catholic  Protectory,  77 
N.  Y.  342;  Dorn  v.  Backer,  61  N.  Y.  261.  Where  there  is  a. 
want  of  authority  to  hear  and  determine  the  subject  matter 
of  the  controversy  an  adjudication  upon  the  merits  is  a  nullity,. 
and  does  not  estop  even  an  assenting  party:  Matter  of  Will 
of  Walker,  136  N.  Y.  20-29. 

The  present  action  is  in  the  nature  of  a  collateral  attack 
upon  the  proceedings  of  the  defendant  as  highway  commis- 
sioner for  want  of  jurisdiction.  Such  an  attack  can  be  made 
upon  any  judgment  where  there  is  no  jurisdiction:  Ferguson. 
V.  Crawford,  70  N.  Y.  253;  26  Am.  Rep.  589;  Chemung  Canal 
Bank  v.  Judson,  8  N.  Y.  254;  Freeman  on  Judgments,  sec.  120. 

If  the  plaintiffs  shall  succeed  in  proving  their  case  the  pro- 
ceedings must  be  held  void  and  the  return  to  the  writ  of  cer- 
tiorari not  true. 

It  is  not  necessary  to  impute  corrupt  motives  to  defendant;^ 
a  mistake  as  to  his  duty  and  honest  intentions  on  his  part 
would  still  leave  him  liable:  Houghtony.  Swarthout,  1  Denio,. 
589;  Amy  v.  Supervisors,  11  Wall.  136. 

It  is  argued  by  the  appellants  here  that  the  decision  in 
the  ***  certiorari  proceeding  would  have  been  the  other  way 
if  the  defendant  had  not  stated  in  his  return  that  the  high- 
way did  not  pass  through  the  barnyard  of  plaintiffs,  as  tho 
return  showed  that  the  center  line  of  the  highway  three  rods 
wide  was  twenty-five  feet  from  plaintiflFs'  barn,  and  would 
carry  the  outer  line  to  within  three  inches  of  it.  On  thfr 
other  hand  the  general  term  suggested  that  the  statement 
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of  defendant,  in  his  return,  that  the  highway  did*  not  run 
through  the  barnyard  of  plaintiffs,  might  be  regarded  as 
nothing  more  than  a  declaration  that,  in  the  proceeding  be- 
fore him,  as  commissioner,  he  held  that  the  contemplated 
highway  did  not  run  through  the  barnyard;  or,  if  it  could 
not  bear  this  construction,  it  was  irrelevant,  and  should  be 
disregarded. 

We  do  not  think  this  statement  in  the  return  can  be  treated 
as  irrevelant,  as  it  appears  to  have  exercised  a  controlling  effect 
in  the  determination  of  the  certiorari  proceeding.  The  gen- 
eral term,  writing  in  that  proceeding,  say:  "  The  relators  fur- 
ther claim  that  the  action  of  the  commissioner  should  be 
reversed,  because  the  proposed  road  runs  through  the  barn- 
yard of  the  relators.  The  language  of  the  return  is  an  answer 
to  such  claim.  It  says:  *  That  none  of  said  alteration  and 
highway  passes  through  the  buildings  or  barnyard  of  the 
relators,  nor  do  they  pass  through  any  yard  of  the  said 
Beardslees  '  ":  People  v.  Dolge,  45  Hun,  312. 

The  respondent  has  referred  us  to  cases  holding  that  a 
common-law  certiorari  to  an  inferior  tribunal  removes  only 
the  record,  and  if  the  return  contains  any  thing  more  it  will 
be  disregarded  pro  tanto. 

This  rule  of  the  common  law  which  treated  the  writ  of  cer- 
tiorari as  analogous  to  a  writ  of  error  has  no  application  to 
our  present  statutory  proceeding  where  the  writ  of  certiorari 
cannot  issue  to  review  a  determination  in  a  civil  action  or 
special  proceeding  by  a  court  of  record,  or  a  judge  of  a  court 
of  record:  Code,  sec.  2121.  The  office  of  the  writ  is  to 
compel  the  body  or  officer  whose  proceedings  are  under  review 
to  make  a  return  of  the  proceedings,  and  a  statement  of  the 
other  matters  specified  in  and  required  by  the  writ:  Code, 
••''  sec.  2134.  The  Code  of  Civil  Procedure,  in  providing 
what  questions  are  to  be  determined  upon  the  return  of  the 
writ,  names  first  jurisdiction  of  the  subject  matter:  Coile 
Civ.  Proc,  sec.  2140. 

In  the  matter  at  bar  the  writ  in  the  certiorari  proceeding 
commanded  the  defendant  to  certify  and  return  his  proceed- 
ings "  with  all  things  appertaining  thereto,"  and  we  are  of 
opinion  that  his  declaration  in  the  return,  that  the  highway 
did  not  pass  through  the  barnyard,  was  material,  and  made  in 
obedience  to  the  writ,  exercised  a  controlling  influence  in  that 
proceeding,  and  be  is  liable  in  this  action  if,  after  due  trial 
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of  the  issues,  it  proves  to  have  been  false  and  the  plaintiffs 
damaged  thereby. 

The  judgment  should  be  reversed,  with  costs  to  abide  th« 
event. 

All  concur,  except  Andrews,  C.  J.,  not  sitting. 

Judgment  reversed.  

Road  Couhissioners  Act  Judiciallt  in  road  matters,  and  their  judg- 
ments, while  acting  within  their  jurisdiction,  cannot  be  collaterally  attacked: 
Longfellow  v.  Quimby,  29  Me.  196;  48  Am.  Dec.  525.  But,  as  to  what  ques- 
tions are  judicial  when  sought  to  be  reviewed  on  certiorari,  compare  note  to 
Wulzen  V.  Board  of  Stipervisors,  40  Am.  St.  Rep.  36-38. 

Judgment  ov  a  Court  Acting  Without  Jurisdiction  is  a  Nullitt: 
See  Toum  of  Wayne  v.  CaldwelU  1  S.  Dak.  483;  36  Am.  St  Rep.  750,  and 
note. 

Jurisdiction  cannot  be  Conferred  bt  Consent  where  it  does  not  exist 
at  law:  See  Toim  of  Wayne  v.  Caldwell^  1 S.  Dak.  483;  36  Am.  St.  Rep.  750, 
and  note. 

Collateral  Attack  upon  Judgment,  What  is:  Cully  v.  Shirk,  131  Ind. 
76;  31  Am.  St.  Rep.  414. 

Certiorari  Issues  Only  to  Inferior  Tribunals:  See  In  re  Saline  County 
Subtta-ipiion,  45  Mo.  52;  100  Am.  Dec.  337.  It  is  the  proper  remedy  to  re- 
view the  legality  of  the  acts  of  road  commissioners:  Longfellow  v.  Quimby, 
29  Me.  196;  48  Am.  Dec.  525;  but  error  not  apparent  in  the  proceedings 
in  a  road  case  cannot  be  reviewed  on  this  writ:  Case  of  Philadelphia  etc. 
R.  R.  Co.,  6  Whart  25;  36  Am.  Dec.  202. 

Certiorari. — Questions  Reviewable  upon:  See  monographic  note  to 
Wtdzen  v.  Board  of  Supervisors,  40  Am.  St.  Rep.  29-46. 

Public  Officers. — Liability  of,  for  negligence,  acts  beyond  the  scope  of 
their  authority,  or  misfeasance  or  nonfeasance  in  office:  See  Bailey  v.  Mayor, 
3  Hill,  531;  38  Am.  Dec.  669;  Wilson  v.  Mayor,  1  Denio,  595;  43  Am.  Dec. 
719.  Public  officers  acting  ministerially  are  liable  for  nonfeasance  and 
misfeasance:  See  monographic  note  to  Robinson  v.  Chamberlain,  90  Am.  Deo. 
730-732;   Wilson  v.  Mayor,  1  Denio,  595;  43  Am.  Dec.  719. 


Lough  v.  Outerbridge. 

[143  New  York,  271.] 

A  Common  Carrier  is  Subject  to  an  Action  for  Damages  for  Refus- 
ing TO  Perform  its  Duties  to  the  public  for  a  reasonable  compensa- 
tion, or  to  recover  back  moneys  paid  when  its  charges  are  excessive. 

Equity  Practice,  Defense  at  Law. — If  one  sued  in  equity  wishes  to 
avail  himself  of  a  defense  that  an  adequate  remedy  exists  at  law  he 
mnst  plead  it. 

Appellate  Procedure,  Waiver  of  Objections. — If  the  facta  established 
nnder  the  pleadings  are  sufficient  to  entitle  plaintiff  to  relief  in  some 
form  of  action,  and  no  objection  is  made  by  the  defendant  to  his  plead- 
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ings  or  at  the  trial,  it  is  too  late  on  appeal  to  urge  an  objection  which 
does  not  touch  the  merits,  but  relates  wholly  to  the  form  in  which  the 
plaintiff  has  presented  the  facts  and  demanded  relief,  or  to  the  practice 
and  procedure  only. 

Carrieks. — TuK  Duties  and  Obligations  or  Carbier:}  mat  be  Enforced 
through  the  courts  and  the  legislative  power. 

A  Common  Carriek  has  mo  Right  to  Exact  from  any  one  any  thing  that  is 
not  reasonable  and  just,  nor  to  discriminate  in  favor  of  one  against 
another,  where  the  conditions  and  circumstances  are  the  same. 

Carriers. — Charges  Offered  to  Destroy  Competition. — If  a  Common 
Carrikr  Offers  to  Carry  Goods  at  a  time  designated  by  it  at  a  re- 
duced price,  on  condition  that  its  customers  do  not  at  that  time  ship 
any  freight  by  any  other  line,  and  to  those  customers  who  refuse  to 
agree  to  give  it  their  exclusive  business  during  such  time  charges  its 
usual  rates,  it  is  not,  if  the  rates  charged  are  just,  under  the  obligation 
to  carry  at  the  reduced  rate  for  those  who  refuse  to  assent  to  the  coa« 
dition  upon  which  those  rates  are  offered. 

A  Carrier  mat  Lawfully  Depart  from  the  Standard  or  Usual  Rates 
if  such  rates  are  reasonable,  and  the  deviation  is  in  favor  of  particular 
customers  for  special  reasons  not  applicable  to  the  whole  public. 
Special  offers  in  the  form  of  reduced  rates  to  particular  customers  may 
form  an  element  in  the  inquiry,  whether,  as  a  matter  of  fact,  the 
standard  rates  are  reasonable  or  otherwise.  If  they  are  extended  to 
Bucli  persons  at  the  expense  of  the  general  public  that  fact  must  be 
taken  into  account  in  aiscertainiug  whether  the  tariff  of  general  prices 
is  or  is  not  reasonable. 

A  Carrier  may  Give  Reduced  Rates  to  Customers  Stipulatinq  to 
Give  it  All  Tukir  Business,  and  refuse  those  rates  to  others  who  are 
not  able  or  willing  to  so  stipulate,  provided  the  charges  exacted  from 
those  not  joining  in  the  stipulation  are  not  excessive  or  unreasonable. 
The  fact  that  an  offer  of  reduced  rates  was  made  to  prevent  or  drive 
away  competition  is  not  material  if  such  competition  is  irregular  and 
partial,  and  the  rates  charged  in  the  absence  of  competition  are  rea- 
sonable. 

Carrier's  Lawful  Acts  to  Retain  Monopoly  of  Business. — Carriers  who 
have  a  substantial  monopoly  of  business  may  lawfully  seek  to  retain 
their  business  by  offering  their  services  to  the  public  at  a  loss  to  them- 
selves whenever  competition  is  to  be  met,  and,  when  it  disappears,  re- 
saming  their  standard  rates,  if  such  rates  are  reasonable  and  just. 

Treadwell  Cleveland^  for  the  appellants. 

WilhelmuB  Mynderse,  for  the  respondents. 

*''•  O'Brien,  J.  The  question  presented  by  this  appeal 
is  one  of  very  great  importance.  It  touches  commerce,  and, 
more  especially,  the  duties  and  obligations  of  common  car- 
riers to  the  public  at  many  points.  There  was  no  dispute  at 
the  trial,  and  there  is  none  now  with  respect  to  the  facts  upon 
which  it  arises.  In  order  to  present  the  question  clearly  a  brief 
statement  of  these  facts  becomes  necessary.  The  plair) tiffs 
•re  the  surviving  members  of  a  firm  that,  for  many  years  prior 
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to  the  transaction  upon  which  the  action  was  based,  had 
been  engaged  in  business  as  commission  merchants  in  the 
city  of  New  York,  transacting  their  business  mainly  with 
the  Windward  and  Leeward  islands.  The  defendant,  the 
Quebec  Steamship  Company,  is  a  Canadian  corporation, 
organized  and  existing  under  the  laws  of  Canada,  and  the 
other  defendants  are  the  agents  of  the  corporation  in  New 
York,  doing  business  as  partners.  The  business  of  tlie  cor- 
poration is  that  of  a  common  carrier,  transporting  passengers 
and  freight  for  hire  upon  the  sea  and  adjacent  waters.  For 
nearly  twenty  years  *'*  prior  to  the  transaction  in  question  a 
part  of  its  business  was  the  transportation  of  cargoes  between 
New  York  and  the  Barbadoes  and  the  Windward  islands, 
the  other  defendants  acting  as  agents  in  respect  to  this 
business.  During  some  years  prior  to  the  commencement  of 
this  action  the  company  had  in  its  service  a  fleet  of  five  or 
jix  of  the  highest  class  iron  steamers,  sailing  at  intervals  of 
about  ten  days  from  New  York  to  the  islands,  each  steamer 
fequiring  about  six  weeks  to  make  the  trip.  The  steamers 
were  kept  constantly  engaged  in  this  service,  and  sailed 
regularly  upon  schedule  days  without  reference  to  the 
amount  of  cargo  then  received.  The  regular  and  standard 
rate  charged  for  freight  up  to  December,  1891,  from  New 
York  to  Barbadoes,  one  of  the  Windward  islands,  was  fifty 
cents  per  dry  barrel  of  five  cubic  feet,  which  was  taken  as 
the  unit  of  measurement,  and  the  tarifif  of  charges  was  ad- 
justed accordingly  for  goods  shipped  in  other  forms  and 
packages.  In  December,  1891,  the  regular  rate  was  reduced 
from  fifty  to  forty  cents  per  dry  barrel.  About  this  time  the 
British  steamer  El  Callao,  which  had  for  some  years  before 
sailed  between  New  York  to  Ciudad  Bolivar  in  South  Amer- 
ica, transporting  passengers  and  freight  between  these 
points,  began  to  take  cargo  at  New  York  for  Barbadoes,  and 
sometimes  to  other  points  in  the  Windward  Islands  which 
she  passed  on  her  regular  trips  to  Ciudad  Bolivar,  sailing 
from  New  York  at  intervals  of  five  or  six  weeks.  Her  trade 
with  South  America  was  the  principal  feature  of  her  busi- 
ness, but  such  space  as  was  not  required  for  the  cargo  des» 
tined  for  the  end  of  the  route  was  filled  with  cargo  for  the 
islands  which  lay  in  her  regular  course. 

The  defendants  evidently  regarded  this  vessel  as  a  some- 
what dangerous  competitor  for  a  part  of  the  business,  the 
benefits  of  which  they  had  up  to  this  time  enjoyed,  and,  for 
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the  purpose  of  retaining  it,  they  adopted  the  plan  of  offering 
special  reduced  rates  of  twenty-five  cents  per  dry  barrel  to  all 
merchants  and  business  men  in  New  York  who  would  agree 
to  ship  by  their  line  exclusively  during  the  week  that  the  El 
Cnllao  was  engaged  in  obtaining  freight  and  taking  on  cargo. 
***  The  plaintiffs'  firm  had  business  arrangements  with  and 
were  shipping  by  that  vessel,  and  in  February,  1892,  they 
demanded  of  the  defendants  that  they  receive  three  thousand 
barrels  of  freight  from  New  York  to  Barbadocs  and  transport 
the  same  at  the  special  rate  of  twenty-five  cents  per  barrel 
upon  one  of  its  steamers.  The  defendants  then  inforn>ed  tlie 
plaintiff's  that  the  rate  of  twenty-five  cents  was  allowed  by 
them  only  to  such  shippers  as  stipulated  to  give  all  their 
business  exclusively  to  the  defendants'  line,  in  preference  to 
the  El  CallaOj  and  that  to  all  other  shippers  the  standard 
rate  of  forty  cents  per  dry  barrel  was  maintained.  But  they 
further  informed  the  plaintiff's  that,  if  they  would  agree  to 
give  tiieir  shipments  for  that  week  exclusively  to  the  defend- 
ants' line,  the  goods  would  be  received  at  the  twenty-five  cent 
rate.  The  plaintiffs,  however,  were  shipping  by  tl)e  other 
vessel,  and  declined  this  off'er.  Again,  in  the  month  of  May, 
1892,  the  El  Callao  was  in  the  port  of  New  York  taking  on 
cargo,  as  was  also  the  defendants'  steamer  Trinidad.  The 
plaintiff's  then  demanded  of  the  defendants  that  they  receive 
and  carry  from  New  York  to  Barbadoes  about  seventeen 
hundred  and  sixty  dry  barrels  of  freight  at  the  rate  of 
twenty-five  cents.  The  defendants  notified  the  plaintiff's  that 
a  general  offer  had  that  day  been  made  by  liiem  to  the 
trade  to  take  cargo  for  Barbadoes  on  the  Trinidad,  to  sail  on 
June  4th,  at  twenty-five  cents  per  dry  barrel,  under  an  agree- 
ment that  shippers  accepting  that  rate  should  bind  them- 
selves not  to  ship  to  that  point  by  steamers  of  any  other  line 
between  that  date  and  the  sailing  of  the  Trinidad.  The  de- 
fendants offered  these  terms  to  the  plaintiffs,  but,  as  they 
were  shipping  by  the  rival  vessel,  the  offer  was  declined. 
Except  during  the  week  when  the  El  Callao  was  engaged  in 
taking  on  cargo  the  defendants  have  maintained  the  regular 
rate  of  forty  cents  to  all  shippers  between  these  points,  and^ 
when  it  reduced  the  rate  as  above  described,  exactly  the  same 
rates,  terms,  and  conditions  were  offered  to  all  shippers,  in- 
cluding the  plaintiffs,  and  they  carried  freight  for  other  par- 
ties at  the  reduced  rates,  only  upon  their  entering  into  & 
stipulation  not  to  ship  by  the  rival  vessel.     After  the  plain- 
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tiffs'  demand  "•  last  mentioned  had  been  refused  they 
obtained  an  order  from  one  of  the  judges  of  the  court  in  this 
action  requiring  the  defendants  to  carry  the  seventeen  hun- 
dred and  sixty  barrels,  and  the  defendants  did  receive  and 
transport  them,  in  obedience  to  the  order,  at  the  rate  of 
twenty-five  cents,  but  this  order  was  reversed  at  general 
term.  The  plaintiffs  demand  equitable  relief  in  the  action 
to  the  effect,  substantially,  that  the  defendants  be  required 
and  compelled  by  the  judgment  of  the  court  to  receive  and 
transport  for  the  plaintiffs  their  freight  at  the  special  reduced 
rates,  when  allowed  to  all  other  shippers,  \rithout  imposing 
the  condition  that  the  plaintiffs  stipulate  to  ship  during  the 
times  specitied  by  the  defendants'  line  exclusively. 

Whether  the  regular  rate  of  forty  cents,  for  which  it  is  con- 
ceded that  the  defendants  offered  to  carry  for  the  plaintiffs  at 
all  times  without  conditions,  was  or  was  not  reasonable,  was 
a  question  of  fact  to  be  determined  upon  the  evidence  at  the 
trial,  and  the  learned  trial  judge  has  found,  as  matter  of  fact, 
that  it  was  reasonable,  and  that  the  reduced  rate  of  twenty- 
five  cents  granted  to  shippers  on  special  occasions,  and  upon 
the  conditions  and  requirements  mentioned,  was  not  profit- 
able. This  finding,  which  stands  unquestioned  upon  the 
record,  seems  to  me  to  be  an  element  of  great  importance  in 
the  case  which  must  be  recognized  at  every  stage  of  the  in- 
vestigation. 

A  common  carrier  is  subject  to  an  action  at  law  for  dam- 
ages in  case  of  refusal  to  perform  its  duties  to  the  public  for 
a  reasonable  compensation,  or  to  recover  back  the  money 
paid  when  the  charge  is  excessive. 

This  right  to  maintain  an  action  at  law  upon  the  facts 
alleged,  it  is  urged  by  the  learned  counsel  for  the  defendants, 
precludes  the  plaintiffs  from  maintaining  a  suit  for  equitable 
relief  such  as  is  demanded  in  the  complaint.  There  is  au- 
thority in  other  jurisdictions  to  sustain  the  practice  adopted 
by  the  plaintiffs  (  Watson  v.  Sutherland,  5  Wall.  74;  Menacho 
V.  Ward,  27  Fed,  Rep.  529;  Toledo  etc.  Ry.  Co.  v.  Pennsylvania 
Co.,  54  Fed.  Rep.  741;  Coe  v.  Louisville  etc.  R.  R.  Co.,  3  Fed. 
Rep.  775;  Vincent  v.  Chicago  etc.  R.  R.  Co.,  49  111.  33;  Scofield 
y.Lake  Shore  etc.  Ry.  Co.,  43  Ohio  St.  571;  54  Am.  Rep.  846), 
though  I  am  not  aware  of  any  in  this  state  that  would  bring 
a  case  based  upon  such  facts  within  the  usual  or  *''''  ordinary 
jurisdiction  of  equity.  So  far  as  this  case  is  concerned  it  is 
eufiicient  to  observe  that  it  is  now  settled  by  a  very  general 
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concurrence  of  authority  that  a  defendant  cannot,  whea 
Bued  in  equity,  avail  himself  of  the  defense  tliat  an  adequate 
remedy  at  law  exists  unless  he  pleads  that  defense  in  his 
answer:  Cogswell  v.  New  York  etc.  R.  R.  Co.,  105  N.  Y.  319; 
Town  oj  Menii  v.  Cool,  108  N.  Y.  504;  Ostrander  v.Wcher,  114 
N.  Y.  95;  Dudley  v.  Congregation  St,  Francis,  138  N.  Y.  460; 
Truscott  V.  King,  6  N.  Y.  147. 

When  the  facts  alleged  are  sufficient  to  entitle  the  plaintiff 
to  relief  in  some  form  of  action,  and  no  objection  has  been 
made  by  the  defendant  to  the  form  of  the  action  in  his  an» 
ewer  or  at  the  trial,  it  is  too  late  to  raise  the  point  after  judg- 
ment or  upon  appeal.  So  that,  whatever  objections  might 
have  been  urged  originally  against  the  action  in  its  present 
form,  the  defendants  must  now  be  deemed  to  have  waived 
them.  This  court  will  not  stop  to  examine  a  minor  question 
that  does  not  touch  the  merits,  but  relates  wholly  to  the  forn> 
in  which  the  plaintiffs  have  presented  the  facts  and  demanded 
relief,  or  to  the  practice  and  procedure.  The  time  and  place 
to  raise  and  discuss  these  questions  was  at  or  before  the  trial, 
and,  as  they  were  not  then  raised,  the  case  must  be  exam- 
ined and  disposed  of  upon  the  merits. 

The  defendants  were  engaged  in  a  business  in  which  the 
public  were  interested,  and  the  duties  and  obligations  growing 
out  of  it  may  be  enforced  through  the  courts  and  the  legisla- 
tive power:  Munn  v.  Illinois,  94  U.  S.  113;  People  v.  Budd,  117 
N  Y.  1;  15  Am.  St.  Rep.  460.  In  England  these  duties  are, 
to  a  great  extent,  regulated  by  the  Railway  and  Canal  Traffic 
Act  (17  &  18  Vict.,  ch.  31),  and  by  statute  in  some  of  the 
states,  and  in  this  country,  so  far  as  they  enter  into  the  busi- 
ness of  interstate  commerce,  by  act  of  Congress.  Tiie  solu- 
tion of  the  question  now  presented  depends  upon  the  general 
principles  of  the  common  law,  as  there  is  no  statute  in  this 
state  that  affects  the  question,  and  the  legislation  referred  to 
is  important  only  for  the  purpose  of  indicating  the  extent  to 
which  business  of  this  character  has  been  subjected  to  public 
regulation  for  the  •**  general  good.  There  can  bo  no  doubt 
that  at  common  law  a  common  carrier  undertook  generally, 
and  not  as  a  casual  occupation,  to  convey  and  deliver  goods 
for  a  reasonable  compensation  as  a  business,  with  or  without 
a  special  agreement,  and  for  all  people  indifferently,  and,  in 
the  absence  of  a  special  agreement,  he  was  bound  to  treat  all 
alike  in  the  sense  that  he  was  not  permitted  to  charge  any 
one  an  excessive  price  for  the  services.     He  has  no  right  in 
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any  case,  while  engaged  in  this  public  employment,  to  exact 
from  any  one  any  thing  beyond  what,  under  the  circum- 
stances, is  reasonable  and  just:  2  Kent's  Commentaries,  13th 
ed.,  598;  Story  on  Bailments,  sees.  495,  508;  2  Parsons  on  Con- 
tracts, 175;  Killmer  v.  New  York  Cent.  etc.  R.  R.  Co.,  100  N.  Y. 
395;  53  Am.  Rep.  194;  Root  v.  Long  Island  R.  R.  Co.,  114 
N.  Y.  300;  11  Am.  St.  Rep.  643.  It  may  also  be  conceded 
that  the  carrier  cannot  unreasonably  or  unjustly  discriminate 
in  favor  of  one  or  against  another  where  the  circumstances 
and  conditions  are  the  same.  The  question  in  this  case  is 
whether  the  defendants,  upon  the  undisputed  facts  contained 
in  the  record,  have  discharged  these  obligations  to  the  plain- 
tiffs. There  was  no  refusal  to  carry  for  a  reasonable  compen- 
sation. On  the  contrary  the  defendants  offered  to  transport 
the  goods  for  the  forty  cents  rate,  and  we  are  concluded  by 
the  finding  as  to  the  reasonable  nature  of  that  charge.  The 
defendants  even  offered  to  carry  them  at  the  unprofitable 
rate  of  twenty-five  cents,  providing  the  plaintiffs  would  com- 
ply with  the  same  conditions  upon  which  the  goods  of  any 
other  person  were  carried  at  that  rate.  What  is  reasonable 
and  just  in  a  common  carrier  in  a  given  case  is  a  complex 
question  into  which  enters  many  elements  for  consideration. 
The  questions  of  time,  place,  distance,  facilities,  quantity, 
and  character  of  the  goods,  and  many  other  matters,  must 
be  considered.  The  carrier  can  afford  to  carry  ten  thousand 
tons  of  coal  or  other  property  to  a  given  place  for  less  com- 
pensation per  ton  than  he  could  carry  fifty,  and,  where  the 
business  is  of  great  magnitude,  a  rebate  from  the  standard 
rate  might  be  just  and  reasonable,  while  it  could  not  fairly 
be  granted  to  another  who  desired  to  have  a  trifling  amount 
of  goods  carried  to  the  same  point.  So  long  as  the  **"  regu- 
lar standard  rates  maintained  by  the  carrier  and  ofiered  to 
all  are  reasonable,  one  shipper  cannot  complain  because  his 
neighbor,  by  reason  of  special  circumstances  and  conditions, 
can  make  it  an  object  for  the  carrier  to  give  him  reduced 
rates.  In  this  case  the  finding  implies  that  the  defendants,  at 
certain  times,  carried  goods  at  a  loss  upon  the  condition  that 
the  shippers  gave  them  all  of  their  business.  Whatever  effect 
may  be  given  to  the  legislation  referred  to,  in  its  application 
to  railroads  and  other  corporations  deriving  their  powers  and 
franchises  from  the  state,  there  can  be  no  doubt  that  the  car- 
rier could,  at  common  law,  make  a  discount  from  its  reasonable 
general  rates  in  favor  of  a  particular  customer  or  class  of  cus- 
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tomers  in  isolated  cases  for  special  reasons,  and  upon  special 
conditions,  without  violating  any  of  the  duties  or  obligations  to 
the  public  inherent  in  the  emplo^mient.  If  the  general  rates 
are  reasonable  a  deviation  from  the  standard  by  the  carrier 
in  favor  of  particular  customers,  for  special  reasons,  not  ap- 
plicable to  the  whole  public,  does  not  furnish  the  parties  not 
similarly  situated  any  just  ground  for  complaint.  When  the 
conditions  and  circumstances  are  identical  the  charges  to  all 
shippers  for  the  same  service  must  be  equal.  These  princi- 
ples are  well  settled,  and  whatever  may  be  found  to  the  con- 
trary, in  the  cases  cited  by  the  learned  counsel  for  the  plaintiflF, 
originated  in  the  application  of  statutory  regulations  in  other 
states  and  countries:  Fitchhurg  R,  R.  Co.  v.  Gage,  12  Gray,  379; 
Sargent  v.  Boston  etc.  R.  R.  Corp.,  115  Mass.  422;  Mogul  S.  S. 
Co.  V.  McGregor,  L.  R.  21  Q.  B.  D.  544;  affirmed  23  Q.  B.  D. 
598,  and  by  H.  L.  17  App.  Cas.  25;  Evershed  v.  London  etJ. 
Ry.  Co.,  L.  R.  3  Q.  B.  D.  135;  Baxendale  v  Eastern  Countiet 
R.  Co.,  4  Com.  B.,  N.  S.,  78;  Branley  v.  Southeastern  Ry.  Co.y 
12  Com.  B.,  N.  S.,  74. 

Special  favors  in  the  form  of  reduced  rates  to  particular 
customers  may  form  an  element  in  the  inquiry  whether,  as 
matter  of  fact,  the  standard  rates  are  reasonable  or  otherwise. 
If  they  are  extended  to  such  persons  at  the  expense  of  the 
general  public  the  fact  must  be  taken  into  account  in  ascer- 
taining whether  a  given  tariff  of  general  prices  is  or  is  not  *®" 
reasonable.  But,  as  in  this  case,  the  reasonable  nature  of  the 
price  for  which  the  defendants  offered  to  carry  the  plaintifTs' 
goods  has  been  settled  by  the  findings  of  the  trial  court,  it 
wir  not  be  profitable  to  consider  further  the  propriety  or  effect 
of  such  discrimination.  The  rule  of  the  common  law  was 
thus  broadly  stated  by  the  supreme  court  of  Massacliusetts  in 
the  case  of  the  Fitchhurg  R.  R.  Co.  v.  Gage,  12  Gray,  393. 
Upon  that  point  the  court  said:  "The  recent  English  cases, 
cited  by  the  counsel  for  the  defendants,  are  chiefly  commen- 
taries upon  the  special  legislation  of  parliament  regulating 
the  transportation  of  freight  on  railroads  constructed  under 
the  authority  of  the  government  there;  and  conscfjuently 
throw  very  little  light  upon  questions  concerning  the  general 
rights  and  duties  of  common  carriers,  and  are  for  that  reason 
not  to  be  regarded  as  authoritative  expositions  of  the  com- 
mon law  upon  these  subjects.  The  principle  derived  from 
that  source  is  very  simple.  It  requires  equal  justice  to  nil. 
But  the  equality  whicli  is  to  be  observed  consists  in  the  ro- 
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Btricted  right  to  charge  a  reasonable  compensation  and  no 
more.  If  the  carrier  confines  himself  to  this  no  wrong  can 
be  done.  If,  for  special  reasons  in  isolated  cases,  the  carrier 
sees  fit  to  stipulate  for  the  carriage  of  goods  of  any  class  for 
individuals,  for  a  certain  time,  or  in  certain  quantities,  for  a 
less  compensation  than  what  is  the  usual,  necessary,  and 
reasonable  rate,  he  may  undoubtedly  do  so  without  entitling 
all  parties  to  the  same  advantage." 

In  Evershed  v.  London  etc.  Ry.  Co.^  L.  R.  3  Q.  B.  D.  135, 
Lord  Bramwell  remarked:  "I  am  not  going  to  lay  down  a 
precise  rule,  but,  speaking  generally,  and  subject  to  qualifi- 
cation, it  is  open  to  a  railway  company  to  make  a  bargain 
with  a  person,  provided  they  are  willing  to  make  the  same 
bargain  with  any  other,  though  that  other  may  not  be  in  a 
situation  to  make  it.  An  obvious  illustration  may  be  found 
in  season  tickets."  The  authorities  cited  seem  to  me  to  re- 
move all  doubt  as  to  the  right  of  a  carrier,  by  special  agree- 
ment, to  give  reduced  rates  to  customers  who  stipulate  to  give 
them  all  their  business,  and  to  refuse  these  rates  to  others  who 
are  not  able  or  willing  to  *®*  so  stipulate,  providing  always 
that  the  charge  exacted  from  such  parties  for  the  service  is 
not  excessive  or  unreasonable.  The  principle  of  equality  to 
all,  so  earnestly  contended  for  by  the  learned  counsel  for 
the  plaintifis,  was  not,  therefore,  violated  by  the  defendants, 
since  they  were  willing,  and  oflFered,  to  carry  the  plaintiffs'" 
goods  at  the  reduced  rate,  upon  the  same  terms  and  condi- 
tions that  these  rates  were  granted  to  others,  and  if  the 
plaintiffs  were  unable  to  get  the  benefit  of  such  rate  it  was 
because,  for  some  reason,  they  were  unable  or  unwilling  to 
comply  with  the  conditions  upon  which  it  was  given  to  their 
neighbors,  and  not  because  the  carrier  disregarded  his  duties 
or  obligations  to  the  public.  The  case  of  Menacho  v.  Wardf 
27  Fed.  Rep.  529,  does  not  apply,  because  the  facts  were  rad- 
ically different.  That  action  was  to  restrain  the  carrier  from 
exacting  unreasonable  charges  habitually  for  Bervices,  the 
charges  having  been  advanced  as  to  the  parties  complaining 
for  the  reason  that  they  had  at  times  employed  another  line. 
It  decides  nothing  contrary  to  the  general  views  here  stated. 
On  the  contrary  the  court  expressly  recognized  the  general 
rule  of  the  common  law  with  respect  to  the  obligations  and 
duties  of  the  carrier  substantially  as  it  is  herein  expressed, 
as  will  be  seen  from  the  following  paragraph  in  the  opinion 
of  Judge  Wallace: 
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"Unquestionably  a  common  carrier  is  always  entitled  to  a 
reasonable  compensation  for  his  services.  Hence,  it  follows 
that  he  is  not  required  to  treat  all  those  who  patronize  him 
with  absolute  equality.  It  is  his  privilege  to  charge  less  than 
a  fair  compensation  to  one  person,  or  to  a  class  of  persona, 
and  others  cannot  justly  complain  so  long  as  he  carries  on 
reasonable  terms  for  them.  Respecting  preference  in  rates 
of  compensation,  his  obligation  is  to  charge  no  more  than  a 
fair  return  in  each  particular  transaction,  and,  except  as  thus 
restricted,  he  is  free  to  discriminate  at  pleasure.  This  is  the 
equal  justice  to  all  which  the  law  exacts  from  the  common 
carrier  in  his  relations  with  the  public." 

But  it  is  urged  that  the  plaintiffs  were  in  fact  the  only 
shippers  of  goods  from  New  York  to  Barbadoes  by  the  El 
•®*  CallaOy  and,  therefore,  the  condition  imposed  that  the 
reduced  rate  should  be  granted  only  to  such  merchants  as 
stipulated  to  give  the  defendants  their  entire  business,  while 
in  terms  imposed  upon  the  public  generally,  was  in  fact 
aimed  at  the  plaintiffs  alone.  The  trial  court  refused  to  find 
this  fact,  but,  assuming  that  it  appeared  from  the  undisputed 
evidence,  I  am  unable  to  see  how  it  could  affect  the  result. 
The  significance  which  the  learned  counsel  for  the  plaintiffs 
seems  to  give  to  it  in  his  argument  is,  that  it  conclusively 
shows  the  purpose  of  the  defendants  to  compel  the  plaintiffs 
to  withdraw  their  patronage  from  the  other  line,  to  suppress 
competition  in  the  business,  and  to  retain  a  monopoly  for 
their  own  benefit  Conceding  that  such  was  the  purpose,  it 
is  not  apparent  how  any  obligation  that  the  defendants  owed 
to  the  public  was  disregarded.  We  have  seen  that  the  de- 
fendants might  lawfully  give  reduced  rates  in  special  cases 
to  particular  customers  and  refuse  them  in  others  where  the 
conditions  are  different,  or  to  the  general  public  where  the 
regular  rates  are  reasonable.  The  purpose  of  an  act  which 
in  itself  is  perfectly  lawful  or,  under  all  the  circumutances, 
reasonable,  is  seldom,  if  ever,  material:  Phelps  v.  NowUn,  72 
N.  Y.  89;  28  Am.  Rep.  93;  Kiff  v.  Youvians,  86  N.  Y.  824; 
40  Am.  Rep.  543.  The  mere  fact  that  the  transportation 
business  between  the  two  points  in  question  was  in  the  hands 
of  the  defendants  did  not  ncccpsarily  create  a  monopoly,  if 
the  general  rates  maintained  were  reasonable  and  just.  It  is 
not  pretended  that  the  owners  of  the  El  Callno  proposed  to 
give  regular  service  to  the  general  public  for  any  less.  When 
the  service  is  performed  for  a  reauonable  and  just  hire  the 
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public  "have  no  interest  in  the  question,  whether  one  or  many 
are  engaged  in  it.  The  monopoly  which  the  law  views  with 
disfavor  is  the  manipulation  of  a  business  in  which  the  public 
are  interested  in  such  a  way  as  to  enable  one  or  a  few  to 
control  and  regulate  it  in  their  own  interest,  and  to  the  detri- 
ment of  the  public,  by  exacting  unreasonable  charges.  But 
when  an  individual  or  a  corporation  has  established  a  busi- 
ness of  a  special  and  limited  character,  such  as  the  defend- 
ants in  this  case  had,  they  have  a  right  to  retain  it  by  the  use 
of  all  lawful  means.  That  was  *®'  what  the  defendants 
attempted  to  do  against  a  competitor  that  engaged  in  it,  not 
regularly  or  permanently,  but  incidentally  and  occasionally. 
The  means  adopted  for  this  purpose  was  to  offer  the  service 
to  the  public  at  a  loss  to  themselves  whenever  the  competi- 
tion was  to  be  met,  and  when  it  disappeared  to  resume  the 
standard  rates,  which,  upon  the  record,  did  not  at  any  time 
exceed  a  reasonable  and  fair  charge.  I  cannot  perceive 
any  thing  unlawful  or  against  the  public  good  in  seeking  by 
such  means  to  retain  a  business  which  it  does  not  appear  was 
of  sufficient  magnitude  to  furnish  employment  for  both  lines. 
On  this  branch  of  the  argument  the  remarks  of  Lord  Cole- 
ridge in  the  case  of  the  Mogul  S.  S.  Co.  v.  McGregor,  L.  R.  21 
Q.  B.  D.  544,  are  applicable:  "  The  defendants  are  traders 
with  enormous  sums  of  money  embarked  in  their  adventure, 
and  naturally  and  allowably  desire  to  reap  a  profit  from  their 
trade.  They  have  a  right  to  push  their  lawful  trades  by  all 
lawful  means.  They  have  a  right  to  endeavor,  by  lawful 
means,  to  keep  their  trade  in  their  own  hands,  and  by  the 
same  means  to  exclude  others  from  its  benefits,  if  tiiey  can. 
Amongst  lawful  means  is  certainly  included  the  inducing,  by 
profitable  offers,  customers  to  deal  with  them  rather  than  with 
their  rivals.  It  follows  that  they  may,  if  they  see  fit,  endeavor 
to  induce  customers  to  deal  with  them  exclusively  by  giving 
notice  that  only  to  exclusive  customers  will  they  give  the 
advantage  of  their  profitable  offers.  I  do  not  think  it  matters 
that  the  withdrawal  of  the  advantages  is  out  of  all  proportion 
to  the  injury  inflicted  by  those  who  withdraw  them  on  the 
customers  who  decline  to  deal  exclusively  with  them,  dealing 
with  other  traders." 

The  courts,  I  admit,  should  do  nothing  to  lessen  or  weaken 
the  restraints  which  the  law  imposes  upon  the  carrier,  or  in 
any  degree  to  impair  his  obligation  to  serve  all  persons  in- 
differently in  his  calling,  in  the  absence  of  a  reasonable  excuse, 
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«nd  for  a  reasonable  compensation  only.  But  to  hold,  as  we 
are  asked  to  in  this  case,  that  the  plaintiflfs  were  entitled  to 
have  their  goods  carried  by  the  defendants  at  an  unprofitable 
rate  without  compliance  with  the  conditions  upon  which  it 
was  ***  granted  to  all  otliers,  and  which  constituted  the 
motive  and  inducement  for  the  offer,  would  be  extending 
these  obligations  beyond  the  scope  of  any  established  prece- 
dent based  upon  the  doctrine  of  the  common  law,  and  would, 

I  think,  be  contrary  to  reason  and  justice. 

The  judgment  of  the  court  below  dismissing  the  complaint 
was  right,  and  should  be  affirmed  with  costs. 

Finch,  Gray,  and  Bartlett,  JJ.,  concur;  Peckham,  J., 
dissents. 

Judgment  affirmed.  

Caekiers.— DoTT  TO  Carrt:  See  Chicago  etc  R.  R.  Co.  v.  Jona,  149  111, 
301;  41  Am.  St.  Rep.  278,  and  note. 

Carriers — Comhon-law  Riqut  or  Discrimination. — At  coinmoa  law 
•  common  carrier  is  bound  to  accept  and  carry  goods  for  all  upon  being  paid 
a  reasonable  compensation,  but  he  is  under  no  obligation  to  treat  all  cus- 
tomera  equally,  and  he  may  carry  for  favored  individuals  at  an  unreasonably 
low  ra.e,  or  even  gratis.  The  fact  that  he  charges  less  for  one  than  another 
is  only  evidence  that  a  particular  charge  ia  unreasonable,  and  the  difference 
between  the  charges  cannot  be  made  the  measure  of  damages  in  any  case, 
unless  it  is  proved  tliat  the  smaller  charge  is  the  true  reasonable  charge, 
and  that  the  higher  change  is  excessive  to  that  degree:  Cowden  v.  Pacific 
Coast  SUamsliip  Co.,  94  Cal.  470;  28  Am.  St.  Rep.  142;  note  to  Schqfield  v. 
Railtoay  Co.,  54  Am.  Kep.  803.  As  to  evidence  that  the  amount  charged  is 
unreasonable,  see  Cook  v.  Chicago  etc.  Ry.  Co.,  81  Iowa,  551;  25  Am.  St. 
Rep.  512. 

Rrmedt  at  Law— Estoppel.— The  mere  fact  that  one  has  a  remedy  at 
law  is  not  enough  to  bar  him  from  proceeding  in  equity,  even  when  the 
xjuestion  is  properly  raised  by  the  pleadings,  unless  such  remedy  is  au  ade- 
quale  remedy:  Piersloff  v.  Jorges,  86  Wis.  128;  39  Am.  St.  Rep.  881,  and 
note.  Equity  will  not  grant  relief  from  a  judgment  on  the  ground  that 
plaintiff  had  a  defense  to  the  action  at  law  which  he  failed  to  plead,  in  the 
absence  of  fraud  or  mistake  of  fact  by  which  he  was  prevente<l  from  inter* 
posing  it:  Carney  v.  JIarseilUs,  136  111.  401;  29  Am.  St.  Kep.  328. 

Carriers- Railroads — REauLATionoF  Frriohts  and  Fares.- Powbra 
or  Lkoislature  and  Commissions:  See  Chicago  etc.  R.  R.  Co.  v.  Jonea,  149 
111.  3G1;  41  Am.  St.  Rep.  278,  and  note. 

Carriers — Discrimination. — Actions  Aoatnut  »or  Violatton  or  Dorr 
AS  TO  Carriaqs:  Avinger  v.  South  Carolina  Ry.  Co.,  29  8.  C.  266;  13  Am. 
St.  Rep.  716;  hoover  v.  Penntylvania  R.  R.,  156  Pa.  St.  220;  86  Am.  St. 
Rep.  43. 

Carriers.— DiscRiMiNATioif  vr  RAILWAT^  What  arb  Uhrbasonabu 
AND  Unlawful:  See  monographic  Dot«  to  Root  t.  Long  Island  R.  R.  Cft.» 

II  Am.  St.  Rep.  647-655. 
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CARRrERS— Contracts  for  Rebates. —Validity  or:  See  National  Din. 
Co.  V.  Cream  City  Imp.  Co.,  86  Wis.  352;  39  Am.  St.  Rep.  902.  and  note^ 
Cook  T.  Chicago  etc.  By.  Co.,  81  Iowa,  551;  25  Am.  Sfc.  Rep.  512,  and  note. 

CARRisRa. — Cannot  Discrihinatb  between  Their  Customers  in  charge* 
for  freight  where  the  conditions  are  equal:  See  note  to  Hoover  v.  Pennsyl- 
vania R.  R.,  36  Am.  St.  Rep.  63;  Cook  v.  Chicago  etc.  Ry.  Co.,  81  Iowa,  551;. 
25  Am.  St.  Rep.  512,  and  note. 

Carrier-s. — A  Shipper  Who  has  been  Overcharged  may  recover 
back  the  excess:  See  note  to  Brundred  v.  Rice,  34  Am.  St.  Rep.  594;  Cook 
y.  Chicago  etc.  Ry.  Co.,  81  Iowa,  551;  25  Am.  St.  Rep.  512,  and  note. 

Appeal.— Objection  not  Madk  in  Trial  Court  will  not  be  considered 
on  appeal:  Coad  v.  Home  CaUle  Co.,  32  Neb.  761;  29  Am.  St.  Rep.  465;  but 
is  deemed  to  have  been  waived:  Fleming  v.  Springfield,  154  Mass.  520;  2& 
Am.  St.  Rep.  268. 


Negus  v,  Becker, 

[143  New  York,  303.] 
Party  Walls — Damages  for  Fall  of. — One  who  increases  the  height  of  » 
party,  wall  which  had  been  constructed  under  an  agreement  giving  him 
a  right  so  to  do,  is  not  liable  for  its  falling  upon  and  injuring  the  adja- 
cent premises,  if  he  was  not  negligent,  though  he  built  such  wall  with- 
out the  consent  or  knowledge  of  the  owner  of  the  adjacent  premises. 
The  owner  having  a  right  to  add  to  such  a  wall  is  not  an  insurer  of  the 
safety  of  the  operation,  nor  answerable  for  resulting  damages,  unless 
gnilty  of  negligence. 

Action  to  recover  damages  for  injury  resulting  to  plaintiff 
by  the  falling  of  a  brick  wall.  This  wall  had  originally  been 
constructed  under  and  pursuant  to  an  agreement  between 
plaintifiF  and  one  Krieger,  who  was  then  the  owner  of  the  ad- 
jacent property.  This  agreement  provided  that  the  wall 
should  be  of  suitable  size  and  dimensions  to  support  a  three- 
story  brick  building.  PlaintifiF  first  constructed  a  two-story 
building,  and  Krieger  paid  one-third  of  the  cost  thereof,  and 
subsequently  conveyed  his  interest  in  the  lot  to  the  defend- 
ants. They  made  a  contract  in  writing  with  one  Robinson 
to  erect  a  brick  building  on  their  lot,  three  stories  in  height, 
and  in  so  doing  to  make  use  of  the  party  wall  between  their 
lands  and  those  of  the  plaintiff.  While  this  wall  was  in 
progress  of  construction  part  of  it  fell  upon  the  roof  of  plain- 
tiflf's  building  to  his  damage.  The  complaint  did  not  charge- 
any  negligence  on  the  part  of  the  defendants  or  of  the  con- 
tractor, but  did  aver  that  the  acts  done  in  extending  the  wall 
and  carrying  it  up  another  story  in  height  had  been  done 
**  without  the  knowledge  or  consent  of  the  plaintiflf."     There 
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VftiB  not  at  the  trial  any  evidence  of  negligence  upon  tlie  part 
■either  of  the  defendants  or  of  their  contractor,  Robinson.  A 
motion  for  a  nonsuit  was  denied,  and  the  jury  were  directed 
to  return  a  verdict  in  favor  of  the  plaintiff  for  the  amount  of 
the  damages  proved.  A  judgment  entered  accordingly  was 
affirmed  hy  the  general  term,  and  an  appeal  was  prosecuted 
thence  to  the  court  of  appealg. 

William  H.  Henderson,  for  the  appellants. 

Hudson  Ansley,  for  the  respondent. 

■®®  Gray,  J.     The  direction  of  a  verdict  for  the  plaintiflF 
proceeded  upon  the  theory  that,  in  undertaking  to  have  the 
party  wall  carried  up,  in  order  to  provide  for  the  third  story 
of  their  building,  the  defendants  assumed  an  unqualified  lia- 
bility to  the  plaintiff  for  any  occurrence  in  the  course  of  con- 
struction, resulting  in  injury  to  him.     There  is  no  charge  in 
tiie  complaint,  and  there  was  no  evidence  to  show,  that  the 
erection  of  this  wall  was  something  intrinsically  dangerous, 
and,  therefore,  a  matter  which  injposed  upon  the  defendants 
a  responsibility,  in  case  of  resulting  damage  to  their  neigh- 
bor, from  which  they  ■***  could  not  escape  by  any  plea.     The 
gravamen  of  the  complaint  seems  to  be  in  the  proposition 
that,  because  the  defendants  extended  the  party  wall  to  the 
full  depth  of  the  boundary  line  and  carried  it  higher  up, 
without  the  plaintiff's  knowledge  or  consent,  they  did  so  at 
their  peril,  and  became  absolutely  liable,  or  insurers,  for  all 
possible  injurious  results.     In   the   opinion  of  the   general 
term,  upon  the  authority  of  Brooks  v.  Curtis,  50  N.  Y.  639,  10 
Am.  Rep.  545,  and  of  s'chile  v.  Brokhahus,  80  N.  Y.  619,  it  was 
held  that  it  was  unnecessary  for  the  claim  in  the  complaint 
to  be  based  upon  negligence;  that,  while  the  defendants  had 
the  riglit  to  use  the  wall  as  they  did,  they  "  insured  the  safety 
of  the  operation."     "The  party  making  the  change,"  it  was 
said,  **i8  absolutely   responsible  for  any  damage  which   it 
occasions."     We  cannot  agree  with  the  court  below  in  their 
view  of  the  question,  or  that  it  is  controlled  by  the  authori- 
ties cited.     Schile  v.  Ilrokhnhvs,  80  N.  Y.  619,  was  an  action 
lor  trespass,  in  tearing  down  a  portion  of  a  partition  wall, 
and  it  was   tried    upon  the  theory,  as  Chief  Judge  Church 
stated,  "that  the  defendant,  in  disregard  of  the  plaintid's 
rights,  commenced  to  tear  down  the  old  wall,  claiming  thnt 
it  stood  entirely  upon  his  own  land,  and  intemiing  to  erect  a 
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new  wall  for  himself,  without  giving  the  plaintiflF's  property 
any  benefit  from  it  as  a  party  wall,  and  that  this  was  a  tres- 
pass which  caused  the  injury  complained  of."  It  was  upoi> 
that  theory  that  the  jury  found  for  the  plaintiff  and  that  the- 
judgment  was  affirmed.  Brooks  v.  Curtis,  50  N.  Y.  639,  10 
Am.  Rep.  545,  was  an  action  to  compel  the  defendants  to 
remove  certain  alleged  encroachments,  which  consisted  in 
making  additions  to  the  party  wall.  The  plaintiflf  was  held 
not  to  be  entitled  to  relief,  so  far  as  the  carrying  up  of  the- 
wall  was  concerned;  but  because,  as  the  roof  of  the  new  build- 
ing was  constructed,  it  caused  water,  snow,  and  ice  to  fall 
upon  the  plaintiflF's  building,  the  defendants  were  held  to 
have  been  properly  restrained  from  maintaining  it  in  that 
condition.  Judge  Rapallo  made  the  following  observation: 
"We  think  that  the  right  of  either  of  the  adjacent  owners  to- 
increase  the  height  of  a  party  wall,  when  it  can  be  done 
without  Injury  to  the  adjoining  building,  and  the  wall  is 
clearly  of  sufficient  strength  to  safely  bear  the  '®®  addition, 
is  necessarily  included  in  the  easement.  The  party  making 
the  addition  does  it  at  his  peril;  and  if  injury  results  he  i» 
liable  for  all  damages.  He  must  insure  the  safety  of  the- 
operation.  But  when  safe  it  should  be  allowed.  The  wall  in- 
devoted  to  the  purpose  of  being  used  for  the  common  benefit 
of  both  tenants." 

The  argument  is  that  this  language  formulated  the  rule  of 
liability  for  this  case.  The  respondent,  in  his  brief,  says: 
"Under  the  principle  there  enunciated  the  appellants  had  a- 
legal  right  to  increase  the  height  of  the  wall;  but  this  was  a- 
conditional,  and  not  an  absolute,  right.  The  condition  is  that 
he  insures  the  safety  of  the  operation."  We  think  the  opin-^ 
ion  in  Brooks  v.  Curtis,  50  N.  Y.  639,  10  Am.  Rep.  545,  has- 
been  quite  misapprehended,  in  deducing  from  it  any  such 
rule  of  absolute  liability,  and  that  the  language  quoted,  which 
is  relied  upon  as  furnishing  the  rule,  should  receive  no  such 
reading.  In  connection  with  the  facts,  it  was  appropriate.^ 
The  "safety"  there  alluded  to,  which  the  building  party 
insures,  has  reference  to  the  strength  of  the  wall  to  support 
the  addition;  or  to  the  manner  of  its  construction,  as  furnish- 
ing thereafter  a  possible  source  of  danger,  or  of  nuisance  ta 
the  adjoining  owner.  It  did  not  mean  safety  against  uncon- 
trollable accidents,  or  the  results  of  some  third  party's  negli- 
gence. This  is  clear  from  the  reading  of  the  balance  of  the 
opinion,  as  well  as  from  a  fair  consideration  of  the  question.. 
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A  party  wall  is  for  the  mutuAl  convenience  and  benefit  of 
adjoining  property  owners,  and  the  only  restriction  upon  its 
use  by  either  is  that  that  use  shall  not  be  detrimental  to  the 
other.  In  this  case  the  wall  was  the  joint  property  of  the 
parties.  It  was  built  for  the  purposes  of  a  building  of  three 
stories  in  height,  and  if  the  plaintiff  did  not  avail  himself  of 
his  right  to  erect  a  building  of  such  a  size,  that  fact  was  no 
obstacle  to  the  defendants  building  it  up,  as  it  had  been  in- 
tended and  agreed  upon,  in  order  that  it  might  furnish  a 
wall  for  their  own  three-story  building.  They  were  within 
the  exercise  of  their  legal  right  in  what  they  did,  and  it  is 
impossible  to  see  that  they  assumed  any  risk  in  building  a 
wall  of  the  '•*  height  originally  contemplated,  so  long  as 
they  contracted  for  one  of  suitable  strength  and  so  adapted 
as  to  serve,  when  built,  the  purposes  of  the  defendants'  new 
building,  without  detriment  to  the  enjoyment  by  the  plaintiff 
of  his  premises.  The  plain tifif's  agreement  bound  him  to 
construct  a  party  wall  foundation  suflBcient  for  the  purposes 
of  a  three-story  building,  and  he  may  not  compl-ain  if  the 
wall  is  carried  up  to  subserve  such  a  purpose.  Had  the  de- 
fendants exceeded  the  height  of  three  stories  it  can  tlien  be 
seen  that  they  might  have  become  insurers  of  the  safety  of 
the  wall;  for  they  would  have  been  without  the  protection  of 
the  party  wall  agreement,  and  they  would  have  been  under- 
taking to  do  a  thing,  which  would  possibly,  if  not  probably, 
be  iiazardous,  in  view  of  the  limitations  as  to  strength  under 
which  the  foundation  wall  was  built. 

The  peculiarity  of  this  case  is  that  there  is  no  question  of 
negligence  involved,  and,  for  his  recovery,  the  plaintiff  insists 
upon  the  application  of  the  principle  that,  where  one  of  two 
persons  has  sustained  damage,  the  one  that  has  caused  it,  or 
contributed  to  it,  must  make  it  good;  or  that  where  an  act  is 
done  for  the  benefit  of  one  party  which  damages  another  the 
person  to  be  benefited  by  the  act  insures  the  safety  of  th« 
work,  and  becomes  answerable  as  an  insurer.  These  pritjci- 
ples  are  inapplicable,  and  the  difficulty  with  the  position  is 
that  there  is  no  restriction  upon  the  lawful  use  by  a  party  of 
his  property,  if  he  proceeds  with  due  care  in  improving  it. 
The  defendants  had  the  conceded  right  to  carry  up  this  wall, 
of  which  they  were  joint  owners,  for  the  use  of  their  building 
and  they  provided  for  its  erection  in  a  lawful,  proper,  aud 
usual  way.  If  there  was  negligence  in  the  construction  of  the 
wall,  and  its  fall  could  be  attributed,  in  any  wise,  to  soui© 
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negligent  act  of  commission,  or  of  omission,  in  the  process  of 
construction,  it  is  very  clear  that  the  party  liable  for  the 
resulting  damage  would  be  the  contractor.  By  the  contract 
between  him  and  these  defendants  he  undertook  to  construct 
the  wall.  It  was  not  a  matter  which  the  defendants  were 
competent  to  engage  in,  and,  in  contracting  with  Robinson, 
they  placed  themselves  in  a  position  which  exonerated  them 
from  '*®  any  responsibility  for  a  negligent  performance  of 
the  work.  The  performance  of  the  work  contracted  for  was 
neither  dangerous  nor  extraordinary  in  itself  and  hence 
the  rule  would  apply  that  for  an  injury  resulting  to  another, 
by  reason  of  a  negligent  performance,  the  remedy  would  be 
solely  against  the  contractor.  The  owner  was  innocent  of 
any  act  contributing  to  the  injury.  We  have  lately  dis- 
cussed this  doctrine  in  Engel  v.  Eureka  Club,  137  N.  Y.  100; 
33  Am.  St.  Rep.  692.  But,  as  it  has  been  already  observed, 
no  negligence  is  charged,  and  the  case  was  left  to  stand  upon 
the  sole  proposition  that,  however  innocent  the  defendants  of 
causing  the  occurrence,  and  however  lawful  their  undertak- 
ing to  build  up  the  party  wall,  they  must,  nevertheless,  be 
responsible  for  what  happened.  This  cannot  be,  and  is  not, 
correct  doctrine.  If  the  fall  of  the  wall  was  through  somp 
negligence  in  its  construction,  or  in  securing  it,  the  liability 
was  the  contractor's  and  not  the  property  owner's.  If  there 
was  no  such  negligence,  and  the  fall  was  occasioned  through 
some  accident,  as,  for  instance,  by  the  extraordinary  force  of 
the  storm,  which  is  mentioned,  the  defendants  were  not 
responsible.  If,  in  the  lawful  use  of  one's  property,  injury  is 
occasioned  to  an  adjacent  owner,  which  the  exercise  of  due 
care  could  not  have  prevented,  there  is  no  remedy.  An  illus- 
tration of  this  rule  is  presented  by  cases  of  the' excavation  of 
land,  which  deprive  adjoining  premises  of  lateral  support: 
Lasala  v.  Holbrook,  4  Paige,  170;  25  Am.  Dec.  524;  or,  more 
recently,  by  the  case  of  Booth  v.  Borne  etc.  R.  R.  Co.,  140 
N.  Y.  267,  37  Am.  St.  Rep.  552,  where  the  damage  was 
caused  by  blasting. 

Here  there  was  damage,  admittedly;  but  there  was  no 
wrong.  As  the  complaint  was  framed,  and  as  the  case  was 
tried,  the  fall  of  the  wall  was  not  laid  to  the  fault  of  the 
defendants  or  of  their  contractor,  and,  upon  such  a  case, 
plaintiff  should  have  been  nonsuited. 

It  is  our  judgment  that  the  judgments  below  should  be 
reversed,  and  that  a  judgment  should  be  entered  in  favor  of 
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tlie  defendants,  dismissing  the  complaint,  with  costs  in  all 
the  courts  to  the  appellants. 

All  concur,  except  Ai^rews,  C.  J.,  not  sitting. 

Judgment  accordingly.       

Partt  Walls — Right  to  Incekase. — Either  owner  of  a  party  wall  may 
increase  the  dimensions  of  the  same,  or  any  of  them,  if  be  can  do  so  without 
injury  to  the  other  part:  Andrae  v.  Haneltine,  58  Wis.  395;  46  Am.  Rep.  635; 
Danenkauer  v.  De.vine,  51  Tex.  4S0;  32  Am.  Rep.  627;  Everett  v.  Edwards, 
149  Mass.  588;  14  Am.  St.  Rep.  462,  and  note;  but  the  party  making  the 
■addition  does  so  at  his  peril,  and  if  injury  results  he  is  liable  for  all  damages: 
Brook*  V.  Curtis,  50  N.  Y.  639;  10  Am.  Rep.  545.  Where  a  party  wall  is 
«rected  one-half  on  the  land  of  each  adjoining  proprietor,  they  do  not  own 
it  as  tenants  in  common,  but  each  is  the  owner  in  severalty  of  his  half  with 
«n  easement  of  support  in  his  neighbor's  half;  and  each  may  increase  the 
heiglit  of  his  half  of  the  wall  at  least,  if  not  the  entire  party  wall,  when  it 
«an  be  done  without  damages  to  the  other  proprietor:  Qiavea  ▼.  Smith,  87 
Ala.  450;  13  Am.  St.  Rep.  60,  and  note. 
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[143  New  York,  390.] 

NoTicx. — On«  Who  Takes  a  Mortoagb  upoh  Real  Propertt  has 
CoNSTRUCriVB  Notice  of  every  fact  wliich  could  have  been  ascertained 
by  an  inspection  of  the  deeds  and  mortgages  on  record  in  the  chain  of 
title.  Though  one  of  these  mortgages  is  apparently  satisfied  of  record, 
yet  sn  intending  mortgagee  must  take  notice  of  all  the  facts  appearing 
therefrom,  and  from  the  entry  of  satisfaction  thereof. 

If  a  Trdst  is  Expressed  in  thk  Isstrpme.nt  Creatino  it  any  act 
done  by  the  trustees  in  contravention  of  the  trust  is  void. 

Trust. — That  a  Satisfaction  of  a  Mortgage  Made  by  a  Trustee  was 
IN  Contravention  of  His  Trust  is  a  fact  of  which  a  purchaser  or  en- 
oambrancer  must  take  notice,  when  it  appears  by  the  record  that  such 
mortgage  was  received  by  th<!  mortgagee  as  trustee  uf  certain  minors, 
that  he  afterwards  became  tlio  owner  of  the  property  subject  to  the 
mortgage,  and  thereafter  satisfied  it  before  it  was  due,  and  while  hit 
interests  were  adverse  to  those  of  his  hen'-ficiaries. 

Trusts.— Persons  Dealing  with  a  Trustee  Most  Take  Notice  of  th« 
scope  of  ilia  authority. 

A  Trustee  for  the  Benefit  of  Minors  has  no  Implied  Authokitt  to 
accept  payment  of  a  mortgage  before  it  is  due,  and  a  purcliaaar  is  not 
protected  by  a  satisfaction  of  such  mortgage  entered  by  a  tni8te<>  be- 
fore its  maturity,  if,  as  a  matter  of  fact,  such  entry  was  in  contraven- 
tion of  hit  trust. 

Notice.— A  Purchaser  of  Pkopkbty  is  Bound  to  act  as  an  ordinarily 
careful  man  would  under  the  circumstances,  and,  if  l>o  acts  in  contraven- 
tion to  the  dictates  of  rea^onaldu  prudence,  and  refuses  to  inquirti  when 
the  propriety  of  inquiry  is  naturally  iuj^gestod  by  the  circum«tancea 
known  to  him,  he  is  charceable  with  notice  of  the  facta  which  such  aa 
inquiry  would  have  disclosed. 
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Suit  to  reinstate  a  mortgage  executed  by  defendant  L.  H 
Tozier  and  wife  to  defendant  Orange  L.  Tozier  and  his  wife, 
and  which  purported  to  be  made  in  trust  for  the  phiintiffs 
Michael  Kirsch,  Peter  Kirsch,  and  Theodore  Kirsch,  minor 
children  of  John  Kirsch,  and  to  set  asitle  a  discliarge 
of  such  mortgage  entered  of  record  by  Orange  L.  Tozier, 
and  to  foreclose  the  mortgage.  The  mortgage  purported 
to  be  for  one  thousand  dollars,  payable  in  three  equal 
payments,  the  first  of  which  became  due  November  13, 
1887,  the  second  March  13,  1891,  and  the  third  Octo- 
ber 6,  1892.  On  September  3,  1883,  the  mortgagor  and 
wife  conveyed  the  property  which  was  the  subject  of  the 
mortgage,  to  the  defendant  Orange  L.  Tozier,  who,  in  Feb- 
ruary, 1886,  executed  and  acknowledged  a  release  of  the 
mortgage,  and  caused  it  be  recorded.  Before  the  execution 
of  his  release.  Orange  L.  Tozier  had  applied  to  the  defendant 
Buffalo  Savings  Bank  for  a  loan,  and  his  application  iiad  been 
granted.  An  abstract  of  title  had  been  procured  for  the  pur- 
pose of  obtaining  this  loan,  which  contained  a  memorandum 
of  the  mortgage  and  of  the  discharge  thereof,  March  9, 1886. 
A  decree  was  entered  canceling  the  discharge  of  the  mortgage, 
and  directing  the  sale  of  the  mortgaged  premises,  and  the  de- 
fendant Buffalo  Savings  Bank  thereupon  appealed. 

Adolph  Rehadow,  Johnson  &  Charles,  and  Spencer  Clinton^ 
for  the  appellants. 

F.  C.  Feck  and  Frank  W.  Brown,  for  the  respondents. 

'•*  Anprews,  C.  J.  The  only  serious  question  presented 
on  the  record  arises  on  the  claim  of  the  Buffalo  Savings  Bank, 
that  it  was  not  chargeable  with  notice  nor  put  upon  inquiry  to 
ascertain  that  the  defendant  Tozier  had  no  authority  to  dis- 
charge the  mortgage  in  question.  The  savings  bank,  when 
it  took  its  mortgage,  had  constructive  notice  of  everj'^  fact 
which  could  have  been  ascertained  by  an  inspection  of  the 
deeds,  or  mortgages,  on  record  in  the  chain  of  title.  An  in- 
spection of  the  records  would  have  disclosed  the  mortgage 
given  by  Lester  H.  Tozier  in  October,  1875,  and  that  it  was 
given  in  *' in  trust"  for  the  three  minor  children  of  John  M. 
Kirsch,  deceased;  that  the  lands  covered  by  the  mortgage 
were  subsequently,  in  1883,  conveyed  by  Lester  H.  Tozier  to 
Orange  L.  Tozier,  the  mortgagee  named  in  the  mortgage  given 
in  trust  for  the  minor  children  of  John  M.  Kirsch;  that  after 
Buch  conveyance,  and  in  March,  1886,  Orange  L.  Tozier,  thcD 
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■••  being  the  owner  of  the  lands  and  also  the  mortgagee  "m 
trust,"  in  that  mortgage,  himself  executed  and  caused  to  be 
recorded  a  satisfaction  of  the  mortgage,  and  that  this  occurred 
before  any  part  of  the  sum  secured  by  tlie  mortgage  had  be- 
come due.  There  can  be  no  doubt  that  the  satisfaction  of 
the  mortgage  was,  as  to  the  defendant  Orange  L.  Tozier,  a 
breach  of  trust.  The  satisfaction  was  witiiout  consideration. 
The  question  whether  Tozier  held  the  mortgage,  as  trustee^ 
impressed  with  a  trust  in  favor  of  the  three  ciiildren  of  John 
M.  Kirsch,  admits  of  no  doubt.  The  implication  from  the 
nature  of  the  instrument,  the  character  of  the  beneficiaries, 
and  the  division  of  the  payments  into  three  equal  parts,  pay- 
able at  specified  but  different  dates  in  the  future,  is  that  the 
instrument  was  intended  to  secure  to  the  several  beneficiaries 
as  they  became  of  age  an  equal  share  of  the  sum  for  which 
the  mortgage  was  given.  The  acceptance  by  Orange  L. 
Tozier  of  the  mortgage  containing  the  declaration  of  the  trust 
was  an  acknowledgment  of  the  trust  on  bis  part,  and  bound 
him  to  perform  it.  The  trust  was  expressed  in  the  instru- 
ment, although  not  fully  set  out  in  words,  and  any  act  there- 
after done  by  him  in  contravention  of  the  trust  was  by  tlie 
common  law  and  by  the  statute  void:  Statute  of  Uses  and 
Trusts,  1  Rev.  Stats.,  sec.  65.  The  discharge  of  the  mortgage 
was  not  intended  for  the  benefit  of  the  infants,  but  to  deprive 
them  of  the  benefit  of  the  security,  and,  as  we  have  said, 
was  a  plain  breach  of  trust  The  bank  knew,  or  must  be  pre- 
sumed to  have  known,  when  it  took  its  mortgage,  because  an 
examination  of  the  records  would  have  disclosed  the  facts: 
1.  That  the  mortgage  was  taken  by  Tozier  in  trust  for  in- 
fants; 2.  That  he  satisfied  it  before  it  becanie  due;  3.  That 
his  relation  to  the  property  had  changed,  so  that  when  he 
executed  the  satisfaction  he  was  himself  the  owner  of  the 
land,  having  an  adverse  interest  to  those  beneficially  inter- 
ested in  the  security;  and  4.  That  in  satisfying  the  mortgage 
he  was  dealing  with  himself.  Persons  dealing  with  a  trustee 
must  take  notice  of  the  scope  of  his  authority.  An  act  within 
his  authority  will  bind  the  trust  estate  or  the  beneficiaries  as 
to  third  persons  acting  in  good  faith  and  without  notice,  al- 
though *••  the  trustee  intended  to  defraud  the  estate,  and 
actually  did  accomplish  his  purpose  by  means  of  the  act  in 
question.  It  has  frequently  been  held  that  a  person  dealing 
with  an  executor,  administrator,  or  trustee,  who,  from  the 
nature  of  his  office,  or  by  the  terms  of  the  trust,  has  power  to 
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eatisfy  or  transfer  the  securities  of  the  estate,  or  to  vary  the 
investment  from  time  to  time,  is  not  bound  to  go  further  and 
ascertain  whether  in  fact  the  act  of  the  executor  or  trus- 
tee is  justified,  and  that  no  breach  of  trust  was  intended. 
It  is  sufficient  for  his  protection  that  he  acts  in  good 
faith,  and  if  the  act  of  the  executor  or  trustee  is  justified 
by  the  terms  of  the  power,  the  party  dealing  with  him  is 
protected:  Field  v.  Schieffelin,  7  Johns.  Ch.  153;  11  Am.  Dec. 
441.  But  circumstances  were  disclosed  by  the  record  when 
the  bank  took  its  mortgage  which  precluded  the  bank  from 
relying  upon  the  recorded  satisfaction  of  the  prior  mort- 
gage. There  was  no  indication  in  the  mortgage  that  any 
power  was  vested  in  the  trustee  Tozier  to  accept  payment  of 
the  mortgage  before  it  became  due,  or  to  vary  the  trust  se- 
curity. There  was  no  such  affirmative  power  conferred  upon 
him  in  fact,  and  the  case  of  McPherson  v.  Rollins,  107  N.  Y. 
S16,  1  Am.  St.  Rep.  826,  seems  to  be  a  decisive  authority  that 
there  is  no  implication  of  such  a  power  in  the  case  of  a  trustee 
of  a  specified  security  for  the  benefit  of  minors,  and  no  other 
evidence  of  his  actual  authority  exists  than  may  be  implied 
from  the  fact  that  he  is  a  trustee  of  the  security.  The  rule 
•declared  in  that  case  operated  with  great  severity  upon  one 
who,  without  any  actual  notice,  bought  the  property  upon  an 
official  certificate  that  no  lien  existed  on  the  premises,  pay- 
ing full  value  therefor.  There  the  mortgage  was  given  to 
secure  the  payment  of  an  annuity  to  the  mortgagee,  and 
also  annuities  to  two  minors  until  they  should  become  of 
age.  The  mortgagee  afterwards,  and  before  the  expiration 
of  the  minority  of  the  two  children,  without  consideration, 
assumed  to  discharge  the  mortgage  and  the  satisfaction 
was  duly  recorded.  It  was  held  that  the  trustee  had 
no  power  to  satisfy  the  mortgage  before  the  termination  of 
the  trust,  and  that  the  purchaser  was  not  protected.  It  is 
■difficult  to  perceive  any  solid  distinction  between  that  case 
^®''  and  the  present.  In  McPherson  v.  Rollins,  107  N.  Y. 
316,  1  Am.  St.  Rep.  826,  there  was  no  express  direction  that 
the  mortgage  security  should  remain  unchanged  during  the 
terra  of  the  trust.  It  was  given  to  secure  annuities  presum- 
ably for  maintenance.  Here  the  mortgage  was  given  to  secure 
a  gross  sum,  for  the  benefit  of  infants,  the  shares  being  pay- 
able, as  was  to  be  inferred,  on  their  severally  attaining  full 
age.  There  is  a  very  pregnant  circumstance  in  the  present  case 
bearing  upon  the  point  of  constructive  notice.    The  bank  relied 
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upon  a  discharge  by  Tozier  of  a  lien  held  by  hira  as  trustee 
on  his  own  land.  The  transaction  as  disclosed  by  the  record 
showed  that  in  executing  the  satisfaction  Tozier  was  dealing 
with  himself,  and  that  the  act  was  in  his  own  interest,  and 
not  only  so,  but  that  the  mortgage  was  not  due.  Tozier  was 
acting  in  the  double  capacity  of  owner  of  the  land  and  trustee 
of  a  lien  thereon  for  other  persons.  The  transaction  was  un- 
usual and  special,  and  the  savings  bank,  with  knowledge  of 
Tozier's  relation  to  the  land  as  owner  and  trustee,  was,  we 
think,  bound  to  inquire  by  what  authority  he  acted,  and  if 
inquiry  had  been  made  the  invalidity  of  the  transaction  would 
or  might  have  been  disclosed.  What  circumstances  will 
amount  to  constructive  notice,  or  will  put  a  party  upon  in- 
quiry, is,  in  many  cases,  a  question  of  much  difficulty.  A. 
purchaser  is  not  required  to  use  the  utmost  circumspection. 
He  is  bound  to  act  as  an  ordinarily  prudent  and  careful  man 
would  do  under  the  circumstances.  He  cannot  act  in  con- 
travention to  the  dictates  of  reasonable  prudence,  or  refuse  ta 
inquire  when  the  propriety  of  inquiry  is  naturally  suggested 
by  circumstances  known  to  him.  The  circumstances  of  this 
case  made  it,  we  think,  the  duty  of  the  bank  to  inquire  in 
respect  to  the  authority  of  Tozier  to  discharge  the  prior  mort- 
gage, and,  having  failed  to  do  so,  is  not  entitled  to  protection, 
as  a  bona  fide  purchaser:  Baker  v.  Bliss,  39  N.  Y.  70,  and  cases 
cited;  Story's  Equity  Jurisprudence,  sec.  400,  et  seq.  The 
other  questions  are  satisfactorily  disposed  of  in  tlie  opinions 
of  the  referee  and  at  general  term,  and  do  not  require  furtl.er,. 
elaboration. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  

NoTicR — CoN3TRiTariv«  FROM  Rkcords. — Parchasert  of  land  mntt  be 
deemed  to  hare  examined  every  deed  and  instrument  on  record  affecting 
their  title,  and  to  have  notice  of  every  fact  diacloaed  by  the  record  and 
every  other  fact  which  au  inquiry  suggested  by  these  records  would  have 
led  op  to:  McPherMti  r.  RolUns.  107  N.  Y.  316;  1  Am.  St.  Rep.  826,  and 
note;  Backer  v.  Pyne,  1.30  Ind.  288;  30  Am.  St.  Rop.  231,  and  note.  See 
the  note  to  Stewart  v,  Matheny,  14  Am,  St.  Kep.  539,  and  the  extended  noU 
to  Parker  r.  Conner,  40  Am.  Rep.  184. 

NoTioa — Dorr  with  Rkoabd  to.— Whatever  puta  a  party  on  inquiry, 
provided  the  inquiry  becomes  a  duty  and  would  lead  to  a  kuowleiige  of 
the  required  faot  by  the  exercise  of  ordinary  diligence,  amoanta  in  law  to 
notice:  Hood  r.  FahneMoek,  1  Pa.  St.  470;  44  Am.  Dea  147,  and  not«| 
TttUU  V.  JacJuon,  «  Wend.  213;  21  Am.  Deo.  306;  Booth  ▼.  Bamwn,  9  Cono. 
286;  23  Am.  Dec  339,  and  extended  noU;  Converm  r.  BlmmrieM,  14  Mich. 
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109;  90  Am.  Dec.  230,  and  note;  Hoy  v.  Bramhall,  19  N.  J.  Eq.  663;  97 
Am.  Dec.  687,  and  note;  Mercantile  Nat.  Bank  r.  Parsons,  54  Minn.  56;  40 
Am.  St.  Rep.  299,  and  note. 

Trusts. — Persons  Dealing  wrrn  a  Trusteb  are  bound  at  their  peril  to 
ascertain  the  powers  of  the  trustee:  Shaw  v.  Spencer,  100  Mass.  382;  97  Am. 
Dec.  107;  1  Am.  Rep.  115. 

Trdst — Powers  of  Trustees. — A  trustee  under  a  deed  of  trust  has  no 
power  to  impose  new  terms  or  conditions,  or  alter  or  vary  those  contained 
in  the  deed:  Caasellv.  Ross,  33  III.  244;  85  Am.  Dec.  270;  Hunitv.  Townthendt 
31  Md.  336;  100  Am.  Dec.  63,  and  note. 


New  York,  New  Haven,  and  Hartford  Rail- 
road Company  v.  Welsh. 

[148  New  York,  411.] 
Eminent  Domain. — A  Foreion  Corporation  may  be  authorized  by  the 
legislature  to  acquire  property  by  condemnation. 

Martin  J.  Keogh^  for  the  appellants. 

Pjge  &  Taft,  for  the  respondent. 

**'  Gray,  J.  This  proceeding  was  instituted  by  the  New 
York,  New  Haven,  and  Hartford  Railroad  Company,  a  corpo- 
ration organized  under  the  laws  of  the  state  of  Connecticut, 
to  condemn,  for  railroad  purposes,  certain  lands  of  the  de- 
fendants, in  the  village  of  New  Rochelle.  It  was  opposed  by 
the  defendants  upon  various  grounds;  but  the  only  one  we 
deem  it  necessary  to  discuss  is  that  the  plaintiff,  as  a  foreign 
corporation,  had  received  its  only  powers  through  a  special 
act  of  the  legislature  of  this  state  (chapter  195  of  the  laws  of 
1846),  and  that  they  were  long  since  exhausted.  The  argu- 
ment is  made  upon  the  proposition  that,  as  a  foreign  corpo- 
ration, it  could  acquire  no  right  to  condemn  lands  in  this 
state,  unless  such  right  were  expressly  conferred  by  statute; 
and  that  it  cannot  avail  itself  of  the  powers  given  to  corpora- 
tions of  this  state  by  general  railway  acts.  By  the  special 
act  of  1846  the  petitioning  company  (then  the  New  York 
and  New  Haven  Railroad  Company)  were  given  "  permission 
and  authority  ....  to  continue  and  extend  their  railroad 
from  the  dividing  lines  of  the  states  of  New  York  and  Con- 
necticut, by  such  route  as  shall  be  established  by  said  com- 
pany, through  the  county  of  Westchester,  to  the  New  York  and 
Harlem  Railroad  Company's  line  of  road,"  etc.  Provisioa 
was  made  for  the  location  of  its  route,  in  such  manner  as 
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should  be  approved  by  three  commissioners,  to  be  appointed 
by  the  governor.  Power  was  given  to  purchase  and  hold 
such  real  estate  as  might  be  necessary  and  convenient  in 
accomplishing  the  objects  of  the  act.  It  was  authorized  to 
construct  a  railroad,  with  one  or  more  tracks,  on  the  course 
designated  by  its  directors,  and  all  essential  powers  were 
conferred  to  enable  it  to  construct,  maintain,  and  to  initiate 
its  operation  within  this  state. 

It  must,  of  course,  be  conceded  that  the  provisions  of  the 
■***  special  act  would  be  ineffectual  to  authorize  the  condem- 
nation of  lands  not  required  for  the  precise  purposes  of  the 
act  and  to  carry  it  into  effect,  in  the  continuation  of  the  peti- 
tioner's road  between  the  points  named  in  this  state,  and  that 
they  gave  no  power  to  acquire  lands  by  condemnation  proceed- 
ings after  the  railroad  was  constructed,  as  therein  intended 
and  provided  for.  At  that  time,  and  at  all  times  prior  to  the 
adoption  of  the  constitution  of  1846,  railroad  corporations 
were  created  by  and  derived  their  powers  from  special  laws. 
Subsequently,  pursuant  to  the  authority  with  which  the  legis- 
lative body  was  invested  by  the  constitution  adopted  by  tlie 
people  in  1846,  general  railroad  laws  were  enacted,  with  the 
object  of  placing  the  railroad  companies  within  the  state  upon 
a  footing  of  equality,  as  to  their  privileges  and  powers,  and  as 
to  their  duties  and  liabilities.  The  general  act  of  1850  (Sess. 
Laws  1850,  c.  140),  endowed  "all  existing  railroad  corpo- 
rations within  this  state"  with  all  the  powers  and  privileges 
and  subjected  them  to  all  the  duties  and  liabilities  and  pro- 
visions contained  in  the  act,  so  far  as  they  should  be  appli- 
cable to  their  charters.  By  that  act  authority  was  conferred 
upon  railroads  organized  under  its  provisions  to  condemn 
lands  for  the  construction  of  their  roads;  but  that  authority 
was  broadened  by  subsequent  legislation,  so  as  to  provide 
with  respect  to  all  existing  corporations  for  the  case  where 
additional  land  might  be  required,  after  the  construction 
of  the  railroad  and  for  the  purpose  of  operating  it.  Then, 
in  1892  (Sess.  Laws,  c.  565),  was  placed  upon  our  statute 
books  the  present  general  railroad  law,  which,  in  its  fourth 
section,  gave  power  to  "every  railroad  corporation"  to  acquire 
by  condemnation  such  real  estate  as  may  be  necessary  for  tlie 
construction,  maintenance,  or  accommodation  of  its  railroad. 

By  the  seventh  section,"  all  real  pro|>erty,  required  by  any 
railroad  corj)oration  for  the  purpose  of  its  incorporation  shall 
be  deemed  to  be  required  for  a  public  uau";  and  the  right  la 
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given  to  it  to  acquire  title  to  the  real  estate  required,  by  con- 
demnation, "  where  it  shall  require  any  further  rights  to  lands^ 
or  the  use  of  lands  for  switches,  turnouts,"  etc.  It  seems 
415  ygj.y  clear  to  us  that  under  the  law  as  it  stood  before  the 
present  general  railroad  act,  as  well  as  under  it,  the  petitioner 
was  included  in  the  general  gift  of  authority  to  acquire  addi- 
tional real  estate,  whare,  as  is  the  case  here,  it  was  needed 
for  its  proper  operation  and  to  accommodate  the  road  to  the 
growth  of  its  business,  and  to  meet  the  public  demands  of 
travel  and  traflBc.  The  expressions  "all  existing  corpora- 
tions" in  prior  legislation,  and  "  any  railroad  corporation"  i» 
the  present  general  law,  must  be  taken  in  their  compre- 
hensive sense,  unless  the  legislature  is  inhibited  by  the  fun- 
damental law  of  the  state  from  delegating  to  other  than 
domestic  corporations  the  power  to  exercise  the  right  of 
eminent  domain.  An  argument  is  based  upon  the  supposed 
effect  of  the  provisions  of  the  general  railroad  law,  as  it  was,, 
or  as  it  is,  upon  the  charters  of  corporations,  and  upon  the  sup- 
posed conflict  with  the  special  act  of  1846.  We  cannot  find 
any  such  diflSculty  in  bringing  the  foreign  corporation,  author- 
ized to  operate  its  road  within  this  state,  under  the  directions 
and  restraints  of  this  law.  With  respect  to  whatever  rights^ 
it  acquired,  through  the  permission  and  authority  given  by 
the  special  act  of  1846  to  maintain  and  operate  its  road 
here,  they  were,  necessarily,  as  much  subject  to  subsequent 
legislation  in  their  regulation,  as  were  those  acquired  by  the 
corporations  of  this  state.  There  should,  and  can  be,  na 
question  but  that,  except  where  the  provisions  of  their  char- 
ters come  into  material  conflict,  corporations,  without  dis- 
crimination as  to  their  origin,  lawfully  exercising  their 
franchises  within  this  state,  were  dealt  with  in  the  general 
railroad  law,  and  brought  under  a  uniform  system  of  legal 
rules  and  procedure,  in  the  conduct  of  their  affairs  and  in  the 
operation  of  their  roads.  But  the  question  here  is  whether  the 
legislature  of  the  state  could  competently  authorize  foreign 
railroad  corporations,  as  well  as  those  organized  under  our 
laws,  to  acquire  additional  lands  by  condemnation.  If  it 
could  it  must  be  deemed  to  have  done  so  by  this  general  law. 
There  is  nothing  in  the  constitution  of  the  state  which  limits 
the  legislature  in  the  exercise  of  the  right  of  eminent  *** 
domain.  Its  dominion  is  as  broad  as  the  confines  of  the 
state,  and  it  may  appropriate  any  part  of  the  property  within 
the  state,  subject  only  to  the  conditions  that  the  appropria- 
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tion  shall  be  for  a  necessary  public  usp,  and  that  reafon- 
able  compensation  shall  be  made.  There  is  no  restraint 
upon  its  selection  of  a  corporation  created  by  the  laws  of 
another  state,  as  an  instrument  to  carry  the  appropriation  to 
the  public  use  into  effect:  Matter  of  Townsend,  39  N.  Y.  175. 
In  the  present  case  the  petitioner,  under  the  special  act  of 
1846,  was  authorized  to  carry  on  a  part  of  its  chartered  busi- 
ness, and  to  operate  a  portion  of  its  road  in  this  state.  Pro 
tan  0,  it  is  settled  here  under  the  sanction  of  our  laws  and, 
to  the  ex.tnt  of  its  existence  and  operation  here,  in  the  con- 
templation of  those  laws,  it  is  pro  hac  vice,  a  state  corporation: 
Matter  of  Townsend,  39  N.  Y.  175.  The  public  interests  were 
deemed  to  be  promoted  by  permitting  it  to  come  within  our 
borders,  and  there  to  conduct  its  chartered  business.  That 
permission  was  an  act  which  recognized  its  existence  as  a 
corporation  in  this  state.  Existing  here  as  a  corporation,  the 
act,  under  which  it  exists,  has  neither  exempted  it  from  such 
general  duties  as  apply  to  corporations  generally  within  this 
state,  nor  precluded  it  from  enjoying  those  general  privileges 
which  they  enjoy,  and  which  tiie  public  interests,  in  connec- 
tion with  the  operation  of  a  railroad,  require  that  these  quasi 
public  agencies  should  possess.  Those  interests  demand  that 
the  foreign  corporation,  operating  its  road  here  for  their  bene- 
fit, should  have  the  same  powers  as  corporations  organized 
here  have  to  acquire  additional  lands  for  the  adequate  trans- 
action of  the  corporate  business. 

To  hold  otherwise  would  be,  in  our  judgment,  illogical  and 
without  sufficient  warrant  in  the  law.  It  is  easy  to  show,  from 
the  reading  of  the  various  sections  of  the  general  present  rail- 
road law,  that  the  intention  of  the  legislature  was  to  include 
every  railroad  corporation  actually  within  the  state,  with- 
out discrimination.  This  the  respondent's  counsel  has  well 
pointed  out  in  his  brief.  As  one  of  the  corporations  referred 
to  in  the  general  railroad  law,  those  provisions  of  **'  the 
Code  of  Civil  Procedure,  which  constitute  the  whole  law  of 
procedure  upon  the  subject  of  condemnation,  must  govern  in 
the  proceedings  to  acquire  the  lands  required  by  the  com- 
pany. The  procedure  of  the  special  act  of  184G  was  limitt'd 
to  the  precise  accomplishment  of  the  purpose  of  the  act. 
With  the  construction  of  the  road  and  its  completion  for 
operation  the  provisions  as  to  procedure  ceased  and  became 
unavailable  for  the  future  acquisition  of  additional  renl  cstata. 
The  power  conferred  by  the  general  railroad  law  could  only 
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he  exercised  in  accordance  with  the  law  of  procedure,  as 
enacted  by  the  legislature  to  govern  in  all  cases  of  the  con- 
demnation of  real  property  for  public  use:  Code  Civ.  Proc, 
sec.  3359. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed.  

Eminent  Domain — Power  of  Foreign  Corporations  to  exercise  is  dis- 
cussed in  Myera  v.  McOavock,  39  Neb.  843;  ante,  p.  627.  See,  also,  the 
extended  note  to  Page  v.  Ueineberg,  94  Am.  Dec.  3S3,  where  the  right  of 
foreign  corporations  to  acquire  real  property  generally  is  discussed. 


Butler  v.  Manhattan  Railway  Company. 

[143  New  Yoek,  417.] 

Damages. — In  an  Action  by  a  Husband  for  Injuries  to  His  Wifb 
Resulting  in  Her  Miscarriage  he  cannot  recover  compensation  for 
being  deprived  of  prospective  offspring. 

Evidence — Master  and  Servant — Insulting  Reply  of  Servant. — If  a 
passenger  is  injured  by  the  negligence  of  a  guard  in  closing  a  gate  of  a 
platform  of  a  railroad  car,  and  to  his  exclamation  of  pain  the  guard 
makes  an  offensive  and  insulting  reply,  such  reply  is  not  admissible  in 
evidence,  in  an  action  against  the  oorporatioa  whose  servant  he  was,  to 
recover  compensation  for  the  injuries  resulting  from  such  negligence. 

Evidence — Res  Gestae. — Proximity  in  point  of  time  with  an  action  which 
causes  an  injury  does  not  alone  make  a  declaration  or  other  act  a  part 
of  the  res  gestae.  It  must  be  a  part  of  the  principal  act,  and  so  a  part  of 
the  act  itself.  Therefore  an  insulting  remark  made  by  a  brakemaa 
immediately  after  inflicting  an  injury  by  his  negligent  act  is  not  admis- 
sible  against  his  employer,  unless  calculated  to  unfold  or  qualify  the 
principal  act. 

Evidence. — Declarations  of  Third  Persons  are  not  admissible,  however 
closely  related  in  point  of  time  to  the  principal  fact,  if  they  are  not  in 
their  nature  a  part  of  it. 

Edward  B.  ThoTnas,  for  the  appellant. 

Gilbert  D.  Lamb,  for  the  respondent. 

***  Andrews,  C.  J.  The  evidence  supports  the  claim  that 
through  the  negligence  of  the  guard  in  closing  the  gate  to  the 
platform  of  one  of  the  defendant's  cars,  before  the  plaintifPa 
wife,  who  was  seeking  to  enter  the  car,  had  got  upon  the 
platform,  she  was  seriously  injured,  and  that  as  one  of  the 
consequences  of  the  injury  she  had  a  miscarriage  a  few  days 
thereafter.  Her  pregnancy  had  then  existed  a  few  weeks. 
**•  The  court  permitted  the  jury  to  consider  and  to  include 
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in  the  verdict  "any  damages  arising  from  the  injury  and 
resulting  in  depriving  the  plaintiff  of  prospective  offspring." 
The  charge  on  this  point  was  expanded  and  repeated  by  the 
judge.  The  defendant  excepted  to  this  ruling.  We  think 
the  exception  was  well  taken,  construing  the  charge  most 
favorably  to  the  plaintifiF,  that  the  court  intended  to  confine 
the  jury  to  a  consideration  of  damage  to  the  plaintiff  from  the 
loss  of  the  chance  of  offspring  involved  in  the  particular  mis- 
■carriage  proved. 

The  action  was  for  the  loss  of  service  of  the  wife.  The 
term  "service"  in  actions  of  this  character  includes  any  pecuni- 
ary injury  suffered  by  the  husband  from  having  been  deprived 
of  the  aid,  comfort,  and  society  of  his  wife,  or  which  reason* 
ably  may  be  expected  to  result  in  the  future,  including  charges 
and  expenses  incurred,  or  which  he  may  be  put  to  in  conse* 
quence  of  the  wrong:  Cooley  on  Torts,  266  [226].  The  wif« 
has  her  own  action  for  her  physical  injury,  and  for  th« 
pain  and  suffering  to  which  she  has  been  or  will  be  subjected 
The  husband's  action  is  for  the  consequences  affecting  his 
estate  and  for  depriving  him  of  the  aid,  society,  and  companion- 
ehipof  his  wife,  which,  except  for  the  wrong,  he  might  reason- 
ably expect  to  enjoy.  It  is  doubtless  true  that  the  raising  of 
children  is  one  of  the  objects  of  marriage.  The  husband  may, 
and  usually  does,  contemplate  the  birth  of  children  as  one  of 
the  important  advantages  of  the  marital  relation.  At  com- 
mon law,  and  independently  of  statutory  enactments,  the 
■death  of  a  person  caused  by  the  negligence  of  another  gave 
no  right  of  action  for  damages  to  any  person,  however  closely 
<;onnected  with  the  deceased.  But  recent  statutes,  changing 
the  rule  of  the  common  law,  recognize  the  ties  of  kindred, 
the  mutual  dependence  of  parents  and  children,  husband  and 
wife,  and  of  persons  standing  in  other  degrees  of  relationship, 
the  reasonable  expectations  that  pecuniary  aid  or  assistance, 
even  outside  of  legal  obligations,  will  be  extended  by  relatives 
to  each  other  in  case  of  necessity,  and  upon  this  basis  have 
given  a  statutory  action  for  the  benefit  of  the  widow  and  next 
■*•*  of  kin  of  a  deceased  person  whose  death  was  caused  by 
the  wrongful  act,  neglect,  or  default,  of  anotlier,  against  the 
wrongdoer,  to  recover  the  pecuniary  damages,  not  exceeding 
a  specified  amount,  resulting  from  such  death,  to  the  persons 
for  whose  benefit  the  action  is  given:  Laws  of  1847,  c.  450; 
Laws  of  1849,  c.  256.  Under  these  statutes  actions  are  al- 
lowed to  be  maintained  for  the  death  of  infant  children  for 


740  Butler  v.  Manhattan  Ry.  Co.     [New  York^ 

the  benefit  of  parents,  and  recoveries  have  been  sustained,  the- 
basis  of  damage  being  the  supposed  pecuniary  value  to  the 
parents  of  the  life  of  the  infant:  Etherington  v.  Prospect 
Park  etc.  R.  R.  Co.,  88  N.  Y.  641;  Birkett  v.  Knickerbocker  Ice 
Co.,  110  N.  Y.  504;  Houghkirk  v.  Delaware  etc.  R.  R.  Co.,  92 
N.  Y.  219;  44  Am.  Rep.  370.  The  difficulty  of  finding  any 
safe  basis  upon  which  to  estimate  tiie  pecuniary  damages  irv 
such  cases  has  been  frequently  adverted  to  by  the  courts. 
Whether  the  infant  would  have  lived  to  an  age  capable  of 
rendering  service,  and  whether  the  continued  life  would  be 
a  pecuniary  benefit  or  burden,  and  the  numerous  contin- 
gencies which  may  affect  the  value  of  the  life  make  the  as- 
certainment of  such  value  by  a  jury,  in  a  great  degree,  & 
matter  of  speculation  and  conjecture.  But  where  the  inquiry 
relates  to  the  value  of  the  life  of  a  child  cut  ofi"  in  infancy 
there  are  some  material  facts  capable  of  proof  which  may  be 
placed  before  the  jury,  and  which  afford  some  aid  in  estimat- 
ing the  pecuniary  loss  sufl'ered  by  parents  or  otlier  relatives^ 
The  age  and  sex  of  the  infant  may  be  proved,  its  mental  and 
physical  condition,  its  bodily  strength,  and  generally  whether 
there  was  the  apparent  promise  of  a  continued  or  useful  life, 
or  the  contrary.  The  speculation  which,  in  the  present  case,. 
the  jury  were  permitted  to  make,  had  not  even  these  safe- 
guards, slight  as  they  are.  They  were  allowed  to  estimate 
the  pecuniary  interest  which  a  husband  had  in  the  chance 
that  an  embryo,  not  yet  quickened  into  life,  would  become  a 
living  oliild.  The  sex  could  not  be  known,  and,  if  born  alive, 
the  infant  might  have  been  destitute  of  some  faculty,  or  so 
physically  infirm  as  to  make  it  a  helpless  charge.  There 
are  no  elements  whatever  upon  which  a  jury  could  base  any 
conclusion  that  a  pecuniary  injury  had  been  sufl'ered  by  the 
***  plaintiff  from  the  loss  of  the  unborn  child,  and  this  in- 
quiry should  have  been  excluded  from  the  consideration  of 
the  jury  as  too  remote  and  speculative  to  form  an  element  in 
the  recovery.  Where  a  wrong  had  been  done  from  which 
pecuniary  injury  has  resulted,  or  where  injury  is  the  natural 
or  probable  result  of  a  wrong,  the  injured  party  is  not  remedi- 
less, although  the  extent  of  the  injur}'  is  not  capable  of  pre- 
cise proof.  The  jury  in  such  a  case  may  fix  the  damages^ 
within  reasonable  limits,  as  best  they  may.  Actions  for 
defamation,  or  involving  recovery  for  pain  or  suffering,  are  ex- 
amples. But  where  damages  claimed  are  neither  the  prob- 
able result  of  the  wrong  nor  capable  of  proof  they  cannot  be 
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awarded  by  the  jury.  It  is  not  in  the  interest  of  justice  to 
extend  the  field  of  speculation  in  jury  trials  beyond  its  pres- 
«nt  limits,  and  to  sustain  the  ruling  in  this  case  would  go 
beyond  what  has  been  hitherto  sanctioned  by  the  courts. 

We  think  there  was  error  also  in  one  of  the  rulings  upon 
the  admission  of  evidence.  The  plaintiff's  wife  testified  to 
the  closing  of  the  gate  and  the  blow  received,  and  stated 
that  at  the  time  the  guard  was  looking  in  the  opposite  direc- 
tion; that  immediately  after  the  blow  she  made  an  exclama- 
tion of  pain.  The  plaintiff's  counsel  then  asked  the  witness 
*'what  the  guard  said  in  reply  to  her  exclamation  of  pain," 
The  question  was  objected  to  by  the  counsel  for  the  defend- 
ant as  incompetent  and  hearsay,  whereupon  the  plaintiff's 
■counsel  said:  "  I  intend  to  prove  that  the  brakeman  in  charge 
of  the  brakes  at  the  moment  of  the  blow  did  not  treat  her 
(the  plaintiff's  wife)  with  respect,  but,  on  the  contrary,  in- 
sulted her."  The  trial  judge,  after  warning  the  plaintiffs 
counsel,  finally  allowed  the  question  to  be  put,  and  the  wit- 
ness answered:  "He  said,  I  can  go  to  hell.  Shut  up."  The 
defendant's  counsel  excepted  to  the  evidence.  The  only  claim 
made  in  support  of  the  ruling  of  the  court  is  that  the  remark 
of  the  brakeman  was  part  of  the  res  gestae.  We  think  the  rul- 
ing cannot  be  supported  upon  this  ground.  The  only  cir- 
cumstance upon  which  it  can  be  claimed  to  have  been  part 
of  the  res  gestae  was  its  connection  in  point  of  time  with  the 
transaction  *"  under  investigation,  viz.,  the  alleged  injury 
from  the  closing  of  the  gate.  While  proximity  in  poitit  of 
time  with  the  act  causing  the  injury  is,  in  every  case  of  this 
kind,  essential  to  make  what  was  said  by  a  third  person 
•competent  evidence  against  another  as  part  of  the  res  gestae, 
that  alone  is  insufficient,  unless  what  was  said  may  be  con- 
«idered  part  of  the  principal  fact,  and  so  a  part  of  the  act  it- 
«elf.  But  as  in  this  case  the  act  was  complete  before  the 
remark  of  the  brakeman  was  made,  although  closely  connected 
with  it  in  point  of  time,  and  was  not  one  naturally  accompany- 
ing the  act,  or  calculated  lo  unfold  its  cliaracteror  quality,  it 
was  not  admissible  as  res  gestae.  It  was  as  independent  of 
the  principal  fact,  and  as  incompetent  as  evidence,  as  though 
the  act  and  the  remark  had  been  much  further  separated  in 
point  of  time.  lies  gestae  in  a  case  like  this  implies  substan- 
tial coincidence  in  time,  but  if  declarations  of  third  persons 
are  not  in  their  nature  a  part  of  the  fact  they  are  not  adnjis- 
«ible  iu  evidence,  however  closely  related  in  point  of  time: 


742  Butler  v.  Manhattan  Ry.  Co.     [New  York^ 

See  Waldele  v.  New  York  etc.  R.  R.  Co.,  95  N.  Y.  274;  47  Am. 
Rep.  41,  and  cases  cited.  The  remark  of  the  brakeman  wa» 
brutal,  and  for  that  reason  was  calculated  to  prejudice  the 
jury,  but  it  had  nothing  to  do  with  the  question  at  issue,  viz., 
whether  the  plaintiflf's  wife  sustained  an  injury  through  the 
defendant's  negligence,  and,  having  been  admitted  against 
the  protest  of  the  defendant's  counsel,  its  admission  was  re- 
versible error. 

Upon  both  grounds  stated  the  judgment  should  be  re- 
versed and  a  new  trial  granted. 

All  concur,  except  Babtlett,  J.,  not  voting. 

Judgment  reversed.  

Damages  for  Producing  Miscarriage  Through  Negligence. — A  preg* 
nant  woman  passenger  on  a  railway  train  was  carelessly  directed  by  a  brake* 
man  to  leave  the  train  at  a  station  three  miles  short  of  her  destination.  It^ 
was  a  cloudy  night,  and  she  could  not  see  the  station,  and,  being  a  stranger 
there,  she  walked  until  she  reached  her  destination.  This  exertion  brought 
on  a  miscarriage  and  sickness,  for  which  injury  it  was  held  that  the  defends 
ant  was  liable:  Brown  w.  Cldcago  etc.  Ry.  Co.,  54  Wis.  342;  41  Am.  Rep. 
41,  and  note. 

Carriers — Liabilitt  to  Passengers  for  Insults  by  Employees. — 
Though  insults  and  injury  are  acta  in  departure  from  the  authority  conferred 
or  implied,  nevertheless,  when  they  occur  in  the  course  of  the  employment, 
the  master  is  answerable  for  the  wrong:  PalmeH  v.  Manhatlan  Ry.  Co.,  133 
N.  Y.  261;  28  Am.  St,  Rep.  632,  and  note.  It  is  the  duty  of  carriers  of 
passengers  to  exercise  a  high  degree  of  care  to  protect  them  from  violence 
or  insult  from  passengers,  strangers,  or  the  carriers'  servants:  Dillingham  v. 
Russell,  73  Tex.  47;  15  Am.  St.  Rep.  753,  and  note.  For  a  discussion  of 
the  liability  of  masters  for  the  torts  of  their  servants,  see  the  extended  notes- 
to  Ware  v.  Baratai-ia  etc.  Canal  Co.,  35  Am.  Dec.  192;  Kansas  City  etc.  R.  R. 
Co.  V.  Kelly,  59  Am.  Rep.  601,  and  Bryant  v.  Ridi,  8  Am.  Rep.  316. 

Res  Gestjs — Declarations  When  Part  of. — In  order  that  the  declara- 
tions  of  a  party  may  be  admissible  in  evidence  as  part  of  a  transaction  they 
must  grow  out  of  the  principal  fact,  illustrate  its  character,  and  be  contem- 
poraneous with  it:  Bush  v.  Roberts,  111  N.  Y.  478;  7  Am'.  St.  Rep.  741,. 
and  note;  Ehrlinger  v.  Douglas,  81  Wis.  59;  29  Am.  St.  Rep.  863,  and  note, 
with  the  cases  collected.  See,  also,  the  notes  to  the  following  cases:  Hinch- 
cUffe  V.  Koontz,  16  Am.  St.  Rep.  407;  Chattanooga  etc.  R.  R.  Co.  v.  Liddelt, 
21  Am.  St.  Rep.  178,  and  Leahey  v.  Cass  Ave.  etc  Ry.  Co.,  10  Am.  St.  Rep. 
306. 

Res  Gest^.  —  Declarations  of  Third  Persons,  whether  admissible: 
See  Ehrlinger  v.  Douglas,  81  Wis.  59;  29  Am.  St.  Rep.  863;  Alabama  etc 
R.  R.  Co.  V.  HiU,  90  Ala.  71;  24  Am.  St.  Rep.  764;  Missouri  Pac.  Ry.  Co, 
V.  Ivy,  71  Tex.  409;  10  Am.  St.  Rep.  758,  and  SL  Louis  etc  Ry.  Co.  v.  Weakly^ 
50  Ark.  397;  7  Am.  St.  Rep.  104. 
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Shippino. — A  Part  Owneb  of  a  Vessel  is  not  an  agent  of  his  co-own- 
era  when  he  takes  it  to  sail  on  shares,  agreeing  out  of  its  earnings  to 
pay  all  expenses,  and  to  give  the  others  a  certain  proportion  of  the  net 
proceeds. 

Lunatic's  Liabilitt  fob  Neoligencb. — An  insane  person  is  just  as  respon. 
Bible  for  his  torts  as  a  sane  person.  This  rule  is  applicable  to  all  turts, 
except,  perhaps,  those  in  which  malice,  and  therefore  intention,  actual 
or  imputed,  is  a  necessary  ingredient. 

Torts. — A  Lunatio  ob  Infant  is  Answerable  for  his  tort,  whether  it 
consists  of  pure  negligence  or  an  act  of  trespass. 

Nbgliqencb  of  Insane  Pebson. — If  one  of  several  owners  of  a  ship  is  in 
charge  thereof  under  a  contract  with  the  others,  as  lessee  or  bailee,  and, 
on  his  attention  being  called  to  its  peril,  refuses  to  believe  in  such 
peril,  though  apparent,  or  to  take  any  measures  to  avert  it,  and  thereby 
the  ship  is  lost,  he  is  answerable  to  his  co-owners  for  hia  negligence, 
though  it  was  induced  by  his  insanity  at  the  time. 

Lunatic's  Liability  fob  a  Breach  of  Contract.— If  a  person  is  sane  when 
he  enters  into  a  contract  he  is  answerable  for  his  subsequent  breach 
thereof  committed  by  him  when  insane. 

George  A.  Black,  for  the  appellant. 

William  W.  Goodrich,  for  the  respondent. 

***  Earl,  J.  The  defendant  and  others,  among  whom 
were  Parsons  and  Loud,  were  joint  owners  of  the  brig  Shel- 
don. By  an  arrangement  between  the  defendant  and  tiie 
other  owners  he  took  the  vessel  to  sail  on  shares.  He  was 
to  man  the  vessel,  to  pay  the  crew,  and  to  furnish  the  sup- 
plies, and  he  was  to  have  one-half  of  her  earnings,  after  cer- 
tain deductions,  for  his  share,  and  the  other  owners  were  to 
have  from  him  the  other  half,  after  certain  deductions,  for 
their  share.  He  was  to  have  the  absolute  control  and  man- 
agement of  tlie  vessel,  and  became  her  owner  pro  hac  vice 
Webb  V.  Pierce,  1  Curt.  113;  Thorp  v.  Hammond,  12  Wall 
416;  Somes  v.  White,  65  Me.  542;  20  Am.  Rep.  718.  The  de- 
fendant, under  the  arrangement  between  him  and  the  oilier 
owners,  in  no  sense  became  their  agent  or  servant.  In  Webb 
V.  Pierce,  1  Curt.  113,  it  was  held  that  where  a  master  hirea 
a  vessel  on  shares  under  an  agreement  to  victual  and  njan 
her,  and  employ  her  on  such  voyages  as  he  thinks  best,  hav- 
ing thereby  the  entire  possession,  **^  command,  and  naviga- 
tion of  lier,  he  thereby  becomes  her  owner  pro  hac  vice,  anJ 
the  relation  of  principal  and  agent  does  not  exist  betwcei 
him  and  the  owners.     The  other  cases  are  to  the  same  effec 
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The  defendant  thus  became  the  charterer  or  lessee  of  the 
vessel,  and  was  responsible  to  the  other  owners  for  due  care 
in  her  management,  and  so  the  trial  judge  held. 

The  case  of  Moody  v.  Buck,  1  Sand.  304,  which  holds  that 
one  co-owner  of  a  vessel  who  takes  and  navigates  her  for  hia 
own  benefit  is  not  liable  to  his  co-owners  for  her  loss  by  his 
carelessness,  even  if  correctly  decided  upon  the  fticts  there 
existing  is  not  applicable  to  a  case  like  this,  where  the  co- 
owner  takes  the  vessel,  not  in  his  right  as  co-owner,  for 
the  purpose  of  using  his  own,  but  under  an  agreement  with 
the  other  owners  whereby  he  becomes  the  charterer,  lessee, 
or  bailee  of  the  vessel,  and  thus  bound  to  some  duty  of  care 
and  fidelity.  There  can,  however,  be  no  question  that  that 
case  was  incorrectly  decided,  and  the  rule  laid  down  therein 
is  not  consonant  with  reason  or  justice.  I  cannot  find  that 
it  has  ever  been  followed  as  authority  in  any  subsequent  case, 
and  it  is  in  conflict  with  many  authorities:  Sheldon  v.  Skin- 
ner, 4  Wend.  529;  21  Am.  Dec.  161;  Chesley  v.  Thomp- 
son, 3  N.  H.  9;  14  Am.  Dec.  324;  Herrin  v.  Eaton,  13  Me. 
193;  29  Am.  Dec.  499;  Martyny.  Knowllys,  8  Term  Rep.  145; 
Guillot  V.  Dossat,  4  Mart.  (La.)  203;  6  Am.  Dec.  702;  Domat'a 
Civil  Law,  sec.  1489;  1  Parsons  on  Maritime  Law,  95;  Ford's 
Law  of  Merchant  Shipping,  35,  45;  Cooley  on  Torts,  328, 
6.59. 

The  Sheldon  was  loaded  with  ice  and  started  from  the 
coast  of  Maine  for  a  southern  port.  She  soon  encountered 
storms,  and  the  defendant  for  more  than  two  days  was  con- 
stantly on  duty,  and  then,  becoming  exhausted,  he  went  to 
his  cabin,  leaving  the  vessel  in  charge  of  the  mate  and  crew. 
He  took  a  large  dose  of  quinine  and  laid  down.  The  mate 
found  that  the  rudder  was  broken  and  useless,  and  that  the 
vessel  could  not  be  steered.  He  caused  the  captain  to  come 
on  deck.  He  refused  to  believe  that  the  vessel  was  in  any 
trouble,  and  refused  the  help  of  two  tugs,  the  masters  of 
which  saw  the  difficulty  under  which  his  vessel  was  laboring, 
and  successively  offered  to  take  her  in  tow.  They  cautioned 
him  that  his  vessel  ***  was  gradually  and  certainly  drifting 
upon  the  shore;  and  in  broad  daylight  she  did  drift  upon  the 
shore,  without  any  effort  upon  the  part  of  the  defendant  or  any 
of  his  crew  to  save  her,  and  she  became  a  total  wreck.  Parsons 
and  Loud  had  insured  their  interest  in  the  Phoenix  Insurance 
Company,  and  it  paid  them  the  loss.  It  thus  became  subro- 
gated to  their  claim,  if  any,  against  the  defendant,  for  his 
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iiegligence  or  misconduct  in  the  management  of  the  vessel, 
and  it  assigned  that  claim  to  the  plaintiflf.  He,  standing  in 
the  shoes  of  Parsons  and  Loud,  brought  this  action  against 
the  defendant  to  recover  damages  for  the  loss  of  the  vessel, 
alleging  that  it  was  due  to  his  carelessness  and  misconduct. 

The  defendant  claims  that  from  the  time  he  went  to  his 
cabin,  leaving  the  vessel  in  charge  of  his  mate  and  crew,  to 
the  time  the  vessel  was  wrecked,  and  he  found  himself  in  the 
life-saving  station,  he  was  unconscious,  and  knew  nothing  of 
what  occurred — that,  in  fact,  he  was  from  some  cause  insane, 
and,  therefore,  not  responsible  for  the  loss  of  the  vessel.  The 
case  was  submitted  to  the  jury  on  the  theory  that  the  defend- 
ant, if  sane,  was  guilty  of  negligence  causing  the  destruction 
of  the  vessel,  but  if  insane  was  not  responsible  for  her  loss 
through  any  conduct  on  his  part,  which  in  a  sane  person 
would  have  constituted  such  negligence  as  would  have  im- 
posed responsibility. 

The  important  question  for  us  to  determine  then  is,  whether 
the  insanity  of  the  defendant  furnishes  a  defense  to  the  plain- 
tiff's claim,  and  I  think  it  does  not.  The  general  rule  is  that 
an  insane  person  is  just  as  responsible  for  his  torts  as  a  sane 
person,  and  the  rule  applies  to  all  torts,  except,  perhaps,  thosi^e 
in  which  malice,  and  therefore  intention,  actual  or  imputed, 
is  a  necessary  ingredient,  like  libel,  slander,  or  malicious 
prosecution.  In  all  other  torts  intention  is  not  an  ingredient, 
and  the  actor  is  responsible,  although  he  acted  with  a  good 
and  even  laudable  purpose,  without  any  malice.  The  law 
looks  to  the  person  damaged  by  another,  and  seeks  to  make 
him  whole,  without  reference  to  the  purpose  or  the  condition, 
mental  or  physical,  of  the  person  causing  the  damage.  The 
liability  of  a  ***  lunatic  for  his  torts,  in  the  opinions  of 
judges,  has  been  placed  upon  several  grounds.  The  rule  haa 
been  invoked  that,  where  one  of  two  innocent  persons  must 
bear  a  loss,  he  must  bear  it  whose  act  caused  it.  It  is  said 
that  public  policy  requires  the  enforcement  of  the  liability 
that  the  relatives  of  a  lunatic  may  be  under  inducement 
to  restrain  him,  and  that  tort  feasors  may  not  simulate  or 
pretend  insanity  to  defend  their  wrongful  acts,  causing  dam- 
age to  others.  The  lunatic  must  bear  the  loss  occasioned  by 
his  torts,  as  he  bears  his  other  misfortunes,  and  the  burden 
of  such  loss  may  not  be  put  upon  others. 

In  Buswell  on  Insanity,  section  355,  it  is  said:  "  Since,  in  a 
«ivil  action  for  a  tort,  it  is  not  uecesaury  to  aver  or  prove  any 
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wrongful  intent  on  the  part  of  the  defendant,  it  is  a  rule  of 
the  common  law  that,  although  a  lunatic  may  not  be  punish- 
able criminally,  he  is  liable  in  a  civil  action  for  any  tort  he 
may  commit." 

In  Cooley  on  Torts,  page  98,  the  learned  author  says:  "A 
wrong  is  an  invasion  of  right  to  the  damage  of  the  party  who 
Buffers  it.  It  consists  in  the  injury  done,  and  not  commonly 
in  the  purpose  or  mental  or  physical  capacity  of  the  person 
or  agent  doing  it.  It  may  or  may  not  have  been  done  with 
bad  motive;  the  question  of  motive  is  usually  a  question  of 
aggravation  only.  Therefore  the  law  in  giving  redress  has 
in  view  the  case  of  the  party  injured,  and  the  extent  of  his 
injury,  and  makes  what  he  suffers  the  measure  of  compensa- 
tion  There  is  consequently  no  anomaly  in  compelling 

one  who  is  not  chargeable  with  wrong  intent  to  make  com- 
pensation for  an  injury  committed  by  him,  for,  as  is  said  in 
an  early  case,  '  the  reason  is  because  he  that  is  damaged 
ought  to  be  recompensed.'"  And  at  page  100  he  says: 
*'  Undoubtedly  there  is  some  appearance  of  hardship — even 
of  injustice — in  compelling  one  to  respond  for  that  which,  for 
want  of  the  control  of  reason,  he  was  unable  to  avoid;  tiiat  it 
is  imposing  upon  a  person  already  visited  with  the  inexpressi- 
ble calamity  of  mental  obscurity  an  obligation  to  observe  the 
same  care  and  precaution  respecting  the  rights  of  others  that 
the  law  demands  of  one  in  the  full  possession  of  his  faculties. 
But  the  question  **®  of  liability  in  these  cases,  as  well  as  irk 
others,  is  a  question  of  policy,  and  it  is  to  be  disposed  of  as 
would  be  the  question  whether  the  incompetent  person  should 
be  supported  at  the  expense  of  the  public  or  of  his  neighbors^ 
or  at  the  expense  of  his  own  estate.  If  his  mental  disorder 
makes  him  dependent,  and  at  the  same  time  prompts  him  to 
commit  injuries,  there  seems  to  be  no  greater  reason  for  impos- 
ing upon  the  neighbors  or  the  public  one  set  of  these  conse- 
quences rather  than  the  other;  no  more  propriety  or  justice 
in  making  others  bear  the  losses  resulting  from  his  unrea- 
soning fury  when  it  is  spent  upon  them  or  their  property^ 
than  there  would  be  in  calling  upon  them  to  pay  the  expense 
of  his  confinement  in  an  asylum  when  his  own  estate  is  ample 
for  the  purpose." 

In  Shearman  and  Redfield  on  Negligence,  section  57,  it  i» 
said:  "Infants  and  persons  of  unsound  mind  are  liable  for 
injuries  caused  by  their  tortious  negligence;  and,  so  far  aa 
their  responsibility  is  concerned,  they  are  held  to  the  sama 
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degree  of  care  and  diligence  as  persona  of  sound  mind  and 
full  age.  This  is  necessary,  because  otherwise  there  would 
be  no  redress  for  injuries  committed  by  such  persons,  and 
the  anomaly  might  be  witnessed  of  a  child,  having  abundant 
wealth,  depriving  another  of  his  property  without  compensa- 
tion." 

In  Reeves  on  Domestic  Relations,  page  386,  it  is  said: 
"  Where  the  minor  has  committed  a  tort  with  force  he  is  liable 
at  any  age;  for  in  case  of  civil  injuries,  with  force,  the  inten- 
tion is  not  regarded;  for  in  such  case  a  lunatic  is  as  liable  to 
compensate  in  damages  as  a  man  in  his  right  mind." 

The  doctrine  of  these  authorities  is  illustrated  in  many 
interesting  cases:  Bxdloch  v.  Babcock,  3  Wend.  391;  Hartfield 
V.  Roj>er,  21  Wend.  615;  34  Am.  Dec.  273;  Krom  v.  Schoon- 
maker,  3  Barb.  647;  Conklinv.  Thompson,  29  Barb.  218;  Cross 
V.  Kent,  32  Md.  581;  Neal  v.  Gilleit,  23  Conn.  437;  Iluchting 
V.  Engel,  17  Wis.  230;  84  Am.  Dec.  741;  Brown  v.  Howe,  9 
Gray,  84;  69  Am.  Dec.  276;  Morain  v.  Devlin,  132  Mass.  87; 
42  Am.  Rep.  423;  Beah  v.  See,  10  Pa.  St.  56;  49  Am.  Dec. 
673;  Humphrey  v.  Douglass,  10  Vt.  71;  33  Am.  Dec.  177;. 
Morse  v.  Crawford,  17  Vt.  499;  44  Am.  Dec.  349;  Cross  v. 
Andrews,  Cro.  Eliz.  622;  Jennings  v.  Rundall,  8  Term  Rep. 
336. 

**•  In  Bullock  v.  Babcock,  3  Wend.  391,  Judge  Marcy^ 
writirig  in  a  case  where  an  infant  twelve  years  old  was  held 
liable  for  putting  out  one  of  the  eyes  of  another  infant,  said; 
*'  The  liability  to  answer  in  damages  for  trespass  does  not 
depend  upon  the  mind  or  capacity  of  the  actor;  for  idiots 
and  lunatics  are  responsible  in  the  action  of  trespass  for  in- 
juries inflicted  by  them." 

In  Krom  v.  Schoonmaker,  3  Barb.  647,  it  was  held  that  a 
lunatic  may  be  sued  for  an  injury  done  to  another,  because 
the  intent  with  which  the  act  was  done  is  not  material. 
There  the  action  was  against  a  justice  of  the  peace  for  false 
imprisonment  for  issuing  a  warrant  without  any  complaint, 
by  virtue  of  which  the  plaintiff  was  arrested. 

In  Cro88  V.  Kent,  32  Md.  681,  it  was  held  that  a  lunatic  or 
insane  person,  though  not  punishable  criminally,  is  liable 
to  a  civil  action  for  any  tort  he  may  commit;  that,  in  an 
action  against  a  party  for  setting  fire  to  and  burning  a  barn, 
neither  evidence  of  his  lunacy,  nor  that  the  burnirig  was  the 
result  of  accident,  is  admissible  in  mitigation  of  compensa- 
tory damages. 
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In  Neal  v.  Gillett,  23  Conn,  437,  in  an  action  on  the  case 
for  damages  caused  by  the  negligence  of  the  defendants,  who 
were  severally  of  the  ages  of  thirteen  and  sixteen  at  the  time 
of  the  injury,  it  was  held  that,  where  the  plaintiff  claims 
only  actual  damages,  the  youth  of  the  defendants  is  not  to 
be  taken  into  consideration  in  determining  the  question  of 
their  negligence. 

In  Huchting  v.  Engel,  17  Wis.  230,  84  Am.  Dec.  741,  it  was 
held  that  an  infant,  though  under  seven  years  of  age,  was 
liable  in  an  action  of  trespass  for  breaking  and  entering  the 
plaintiflf's  premises,  and  breaking  down  and  destroying  his 
shrubbery  and  flowers. 

In  Karow  v.  Continental  Ins.  Co.,  57  Wis.  56,  46  Am.  Rep. 
17,  it  is  said  in  the  opinion:  "  While  the  burning  of  his  own 
property  by  an  assured  under  no  restraint  of  duty,  and  incap- 
able of  care,  and  without  any  intent  or  design,  does  not  re- 
lieve the  company  from  liability,  yet  the  same  act  of  burning 
another's  property  might  subject  such  person  to  damages 
therefor,  not  on  the  ground  of  negligence,  as  that  word  is 
usually  understood,  but,  in  the  language  of  Chief  Justice 
Oibson,  '  on  the  ■*'*  principle  that,  where  a  loss  must  be 
borne  by  one  of  two  innocent  persons,  it  should  be  borne  by 
him  who  occasioned  it.'" 

In  Brown  v.  Howe,  9  Gray,  84,  69  Am.  Dec.  276,  an  insane 
person  carelessly  set  fire  to  the  dwelling-house  of  his  guard- 
ian, and  while  it  was  held  that  the  guardian  could  not  be 
allowed  the  amount  of  his  damages  in  his  probate  account, 
it  was  held  that  his  only  course  was  to  sue  the  administrator 
of  the  lunatic,  who  had  died,  in  a  court  of  law,  and  have  a 
judgment  fixing  his  damages,  and  collect  it  from  the  assets, 
if  the  estate  was  solvent;  if  not,  to  share  with  the  other  cred- 
itors. 

In  Morain  v.  Devlin,  132  Mass.  87,  42  Am.  Rep.  423,  it  was 
held  that  a  lunatic  was  civilly  liable  for  an  injury  caused  by 
the  defective  condition  of  a  place,  not  in  the  exclusive  occu- 
pancy and  control  of  a  tenant,  upon  real  estate  of  which  he 
is  the  owner,  and  of  which  his  guardian  has  the  care  and 
management. 

In  Beak  v.  See,  10  Pa.  St.  56,  49  Am.  Dec.  573,  it  was  said 
by  Gibson,  C.  J:  "As  an  insane  man  is  civilly  liable  for  his 
torts  he  is  liable  to  bear  the  consequences  of  his  infirmity, 
A8  he  is  liable  to  bear  his  misfortunes,  on  the  principle  that, 
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where  a  loss  must  be  borne  by  one  of  two  innocent  persons^ 
it  shall  be  borne  by  him  who  occasioned  it." 

In  Morse  v.  Crawford,  17  Vt.  499,  44  Am.  Dec.  349,  in  an 
action  for  tort,  it  was  held  that  the  fact  that  the  defendant 
was  insane  at  the  time  of  committing  the  injury  was  no  de- 
fense to  the  action,  and  that,  if  the  action  be  for  destroying 
property  intrusted  to  the  defendant,  it  is  no  defense  that  the 
plaintiff,  at  the  time  of  delivering  the  property  to  the  defend- 
ant, knew  that  he  was  insane.  In  tlie  opinion  of  the  court 
it  is  said:  "It  is  a  common  principle  that  a  lunatic  is  liable 
for  any  tort  wliich  he  may  commit,  though  he  is  not  punish- 
able criminally.  When  one  receives  an  injury  from  the  act 
of  another  this  is  a  trespass,  though  done  by  mistake  or 
without  design.  Consequently  no  reason  can  be  assigned 
why  a  lunatic  should  not  be  held  liable." 

In  Jennings  v.  Rundall,  8  Term  Rep.  336,  Lord  Chief  Jus- 
tice Kenyon  said:  "If  an  infant  commit  an  assault,  or  utter 
slander,  God  forbid  that  he  should  not  be  answerable  for  it 
in  a  court  of  justice."  Lawrence,  J.,  also  writing  in  that 
case,  mentioned  the  distinction  **'  between  negligence  and 
an  act  done  by  an  infant;  and  he  held  that  the  same  rule 
would  have  to  be  applied  if  an  action  were  brought  against 
an  infant  for  negligently  keeping  the  plaintiff's  cattle,  by 
which  they  died,  as  would  be  applied  if  the  declaration- 
charged  the  infant  with  having  given  the  cattle  bad  food  by 
which  they  died. 

There  can  be  no  distinction  as  to  the  liability  of  infants  and 
lunatics,  between  torts  of  nonfeasance  and  of  misfeasance — 
between  acts  of  pure  negligence  and  acts  of  trespass.  The 
ground  of  the  liability  is  the  damage  caused  by  the  tort. 
That  is  just  as  great  whether  caused  by  negligence  or  tres- 
pass; the  injured  party  is  just  as  much  entitled  to  compensa- 
tion in  the  one  case  as  in  the  other,  and  the  incompetent 
person  must,  upon  principles  of  right  and  justice  and  of  public 
policy,  be  just  as  much  bound  to  make  good  the  loss  in  the 
one  case  as  the  other;  and  I  have  found  no  case  which  maket 
the  distinction.  That  infants  and  lunatics  are  liable  for 
damage  to  property  caused  by  their  negligent  acts  was 
asserted  in  several  of  the  authorities  above  cited;  and  it  has 
never  been  doubted  that  at  common  law  an  action  of  trover 
would  lie  against  one  intrusted  with  the  personal  property  of 
another  who  destroys  it,  whether  the  destruction  be  by  & 
negligent  actor  a  willful  tort. 
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I  sum  up  the  result  of  my  examination  of  the  authorities 
as  follows:  This  vessel  was  intrusted  to  the  defendant,  not 
as  agent,  but,  as  to  the  other  owners,  as  charterer,  lessee,  or 
bailee,  and  if  he  caused  her  destruction  by  what  in  sane  per- 
sons would  be  called  willful  or  negligent  conduct,  the  law 
holds  him  responsible.  The  misfortune  must  fall  upon  him 
and  not  upon  the  other  owners  of  the  vessel. 

If  the  defendant  had  become  insane  solely  in  consequence 
of  his  efforts  to  save  the  vessel  during  the  storm  we  would 
have  had  a  different  case  to  deal  with.  He  was  not  responsi- 
ble for  the  storm,  and,  while  it  was  raging,  his  efforts  to  save 
the  vessel  were  tireless  and  unceasing,  and,  if  he  thus  became 
mentally  and  physically  incompetent  to  give  the  vessel  any 
further  care,  it  might  be  claimed  that  his  want  of  care  ought 
**'  not  to  be  attributed  to  him  as  a  fault.  In  reference  to 
such  a  case  we  do  not  now  express  any  opinion. 

If  it  could  be  held  that  the  obligation  of  the  defendant  to 
take  due  care  of  the  vessel  while  she  was  in  his  possession, 
under  his  contract  with  the  other  owners,  was  an  obligation 
springing  out  of  his  contract,  and  thus  a  contract  obligation, 
such  a  view  of  the  case  would  not  aid  him.  He  was  sane 
when  he  entered  into  the  contract,  and  his  subsequent  insan- 
ity would  furnish  no  defense  to  an  action  for  a  breach  of  the 
contract:  OaUey  v.  Morton,  11  N.  Y.  25;  62  Am.  Dec.  49; 
Booth  V.  Spuyten  Duyvil  Rolling  Mill  Co.,  60  N.  Y.  487;  Evans 
V.  United  States  Life  Ins.  Co.,  64  N.  Y.  304;  Spalding  v.  Rosa, 
71  N.  Y.  40;  27  Am.  Rep.  7. 

If  it  should  be  found  upon  the  new  trial  of  this  action  that 
the  defendant's  mental  condition  was  produced  wholly  by 
his  efforts  to  save  the  vessel  during  the  storm,  and  it  should, 
tlierefore,  be  held  that  no  fault  could  be  attributed  to  him  on 
account  of  what  he  personally  did  or  omitted  to  do,  then  the 
question  would  still  remain  whether  the  carelessness  of  his 
mate  and  crew,  who  were  his  servants,  could  not  be  attributed 
to  him,  and  his  liability  be  thus  based  upon  their  careless- 
ness. They  did  nothing  whatever  to  save  the  vessel.  They 
did  not  even  expostulate  with  him  or  tender  him  any  advice 
or  a  word  of  caution,  and  j^et  the  mate  saw  what  the  captains 
of  the  tugs  saw  at  a  distance — that  something  was  the  matter 
with  him.  It  is  difficult  to  perceive  how  they  could  have 
failed  to  see  that  he  was  either  incompetent  to  manage  the 
vessel,  or  that  he  was  willfully  wrecking  her.  We  leave  the 
effect  of  their  conduct  upon  the  defendant's  liability  to  be 
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determined,  if  it  should  become  necessary,  upon  the  new  trial, 
eimply  saying  that  the  question  is  worthy  of  careful  considera- 
tion, whether  the  defendant  can  allege  his  own  incompetency, 
and  at  the  same  time  claim  that  for  any  reason  the  mate 
ought  not  to  have  taken  control  of  the  vessel. 

The  case  of  Hays  v.  Phenix  Ins.  Co.,  25  Jones  &  S.  199, 
fiflSrmed,  127  N.  Y.  656,  which  seems  to  have  controlled  the 
decision  below,  is  not  an  authority  for  the  defendant.  There  he 
brought  an  action  againstthe  insurance  company  to  recover  **• 
the  amount  of  his  insurance  upon  this  vessel,  and  his  mere 
carelessness,  whether  sane  or  insane,  was  no  defense  to  such  an 
action.  It  is  an  unquestioned  rule  of  law  that  an  insurance 
company  cannot  successfully  defend  an  action  upon  its  policy 
to  recover  for  a  loss  by  showing  that  the  insured  destroyed 
the  property  while  insane,  or  that  its  destruction  was  caused 
by  the  carelessness  of  his  agents  and  servants.  The  liability 
of  the  insured  to  respond  in  damages  for  the  loss  or  destruc- 
tion of  the  property  of  another  owner  stands  upon  different 
principles:  Liverpool  S.  S.  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S. 
438;  Karow  v.  Continental  Ins.  Co.,  57  Wis.  56;  46  Am.  Rep. 
17. 

Since  writing  the  above,  suggestions  have  been  made  by 
eome  of  my  brethren  which  should  receive  some  attention. 

The  fact  that  the  defendant  was  a  part  owner  of  the  vessel 
can  play  no  part  in  this  discussion.  He  did  not  take  the 
vessel  as  part  owner,  but  under  the  contract  with  the  other 
owners;  and,  as  to  them,  his  duties  and  obligations  were  such 
as  spring  from  the  relation  created  by  that  contract.  Further, 
he  was  the  minority  part  owner,  and  the  others  were  the 
majority  part  owners,  and,  as  such,  had  the  right  and  the 
power  to  control  the  vessel  against  his  will:  Ward  v.  Ruek- 
man,  36  N.  Y.  36;  93  Am.  Dec.  479;  Gould  v.  Stanton,  18 
Conn.  12;  The  William  Bagaley,  5  Wall.  406;  McLochlin's 
Merchant  Shipping,  89.  In  Ward  v.  R^ickman,  36  N.  Y.  36, 
93  Am.  Dec.  479,  it  was  held  that  the  majority  owners  of  a 
vessel  have  the  right  to  displace  the  master  at  their  pleasure, 
though  he  be  in  possession  as  part  owner.  In  making  their 
contract  with  the  defendant  the  other  part  owners  were  exer- 
cising their  right  as  the  majority  part  owners.  Non  constat, 
but  that  they  would,  except  for  the  contract,  have  disphiced 
the  defendant  and  appointed  some  other  person  master  of  llie 
vessel.  Therefore,  as  I  have  before  said,  he  must  be  treated 
as  the  charterer,  lessee,  or  bailee  of  the  vessel. 
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I  quite  agree,  and  no  one  in  this  case  has  contended  for 
more,  that  the  defendant  was  bound,  in  the  navigation  and 
use  of  the  vessel,  to  bestow  only  ordinary  care,  to  wit:  Such 
care  as  a  reasonably  careful  and  prudent  owner  would  ordi- 
narily give  to  his  own  vessel.  Such  is  the  standard  of  care 
set  **^  up  for  all  bailees  of  personal  property  for  hire.  But 
what  is  that  standard?  It  is  not  such  care  as  a  lunatic,  a 
blind  man,  a  sick  man,  or  a  man  otherwise  physically  or 
mentally  imperfect  or  impotent  could  give.  Such  a  man  i& 
not  the  jural  man  of  ordinary  prudence,  and  he  does  not 
furnish  the  standard.  The  standard  man  is  no  individual 
man,  but  an  abstract  or  ideal  man  of  ordinary  mental  and 
physical  capacity  and  ordinary  prudence.  The  particular 
man  whose  duty  of  care  is  to  be  measured  does  not  furnish 
the  standard.  He  may  fall  below  it  in  capacity  and  pru- 
dence, yet  the  law  takes  no  account  of  that,  but  requires  that 
he  should  come  up  to  the  standard  and  his  duty  be  measured 
thereby. 

So  when  we  have  defined,  as  above,  the  duty  of  care  rest- 
ing upon  the  defendant  we  have  made  no  progress  in  the 
solution  of  the  question  here  involved,  for  it  is  conceded  that 
he  took  no  care  whatever.  It  is  sought,  however,  to  excuse 
him  because  he  was  insane  and  incapable  of  care;  and  the 
question,  and,  in  the  end,  the  sole  question,  for  us  to  deter- 
mine is,  whether  that  excuse  is  a  good  one;  and  I  have  heard 
no  argument  to  sustain  it.  It  is  unquestioned  that  an  insane 
person  is  civilly  liable  for  his  active  torts;  and  is  there,  then,, 
any  reason  for  saying  that  he  is  not  liable  for  his  negligent 
torts?  To  uphold  this  judgment  we  must  ingraft  upon  the 
general  rule  the  exception  or  qualification  that  he  is  not  liable 
for  his  negligent  torts.  If  the  defendant  had  taken  a  torch, 
and  fired  the  vessel  he  would  have  been  liable  for  her  destruc- 
tion, although  his  act  was  unconscious  and  accompanied  by 
no  free  will.  But  if  he  had  negligently  fired  the  vessel  and 
thus  destroyed  her,  being  incapable  from  his  mental  in- 
firmity from  exercising  any  care,  the  claim  must  be  that 
he  would  not  be  liable.  Such  a  distinction  is  not  hinted 
at  in  any  authority,  has  no  foundation  whatever  in  principle 
or  reason,  and  cannot  stand  with  authorities  I  have  before 
cited. 

My  conclusion,  therefore,  is  that  the  judgment  should  be 
reversed  and  a  new  trial  granted;  costs  to  abide  event. 
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All  concur,  except  Peceham,  Gbay,  and  O'Bbibn,  JJ.,  dis- 
senting. 

Judgnaent  reversed.  ^ 

Shipping.— Part  Owners  of  Vksskls,  PowEBg  and  Rights  or:  Sea  5u>i/l 
T.  TiUner,  89  Ga.  660;  32  Am.  St.  Rep.  101,  ami  note. 

The  Civil  Liability  o/ Incompetent  Persons  has  heretofore  been  considered  in 
the  notes  in  this  series,  except  as  to  the  matters  discussed  and  decided  in  the 
principal  case.  Thus,  the  liability  of  infants  for  their  torts  was  the  subject 
of  the  note  to  Humphrey  v.  Dotiglas,  33  Am.  Dec.  179-185,  and  the  same  topic 
was  further  considered  in  connection  with  their  liability  on  contracts  in 
the  monographic  note  to  Craig  v.  Van  Bebher,  18  Am.  St.  Rep.  57-3-724. 
The  liability  of  insane  persons  upon  their  contracts  is  treated  in  an  early 
note  in  the  American  Decisions:  Note  to  Juckaon  v.  King,  15  Am.  Dec.  361- 
369.  From  this  note,  and  the  various  decisions  upon  the  subject,  it  will 
appear  that  while  there  is  some  conflict  of  authority,  yet,  upon  the  whole, 
the  liability  of  lunatics  upon  their  contracts  does  not  substantially  diflFer 
from  that  of  infants  upon  theirs.  The  former,  as  well  as  the  latter,  are 
answerable  for  necessaries  supplied  to  and  used  by  them  suitable  to  their 
state  and  condition  and  without  which  they  would  have  been  left  in  want, 
and  this  irrespective  of  their  being  under  guardianship:  Richardson  v.  Strong, 
13  Ire<l.  106;  65  Am.  Dec.  430;  Young  v.  SUvens,  48  N.  YL  133;  97  Am. 
Dec.  592;  Ex  parte  Northington,  37  Ala.  496;  79  Am.  Dec.  67;  Seals  v.  See, 
10  Pa.  St.  56;  49  Am.  Dec.  573.  If  a  lunatic  is  under  guardianship,  or,  aa 
it  is  sometimes  expressed,  "after  inquisition  found,"  his  contracts,  other 
than  for  necessaries,  are  generally  treated  as  void:  Hughes  v.  Jones,  116 
N.  Y.  67;  15  Am.  St.  Rep.  386;  L'Amoureux  v.  Crosby,  2  Paige,  422;  22 
Am.  Deo.  655;  Pearl  v.  McDoweU,  3  J.  J.  Marsh.  658;  20  Am.  Dec.  199. 
The  like  rule  will  in  most  cases  be  applied  where,  at  the  time  of  the  contract, 
be  \f  as  manifestly  deprived  of  reason,  and  this  was  so  obvious  that  persons 
dealing  with  him  are  justly  chargeable  with  acting  in  bad  faith.  Otherwise, 
if  the  alleged  lunatic  is  not  under  guardianship,  and  his  mental  unsoundness 
is  not  obvious,  his  contracts,  like  those  of  an  infant,  are  not  void,  but  void- 
able only:  Odom  v.  Reddick,  104  N.  C.  515;  17  Am.  St.  Rep.  686;  Pearson  v. 
Cox,  71  Tex.  246;  10  Am.  St.  Rep.  740;  Brumbaugh  v.  Ridicreek,  127  Ind; 
240;  22  Am.  St.  Rep.  649.  They  may  properly  be  regarded  as  more  obliga- 
tory  than  those  of  infants,  for,  where  they  have  been  fully  executed  and  the 
benefits  thereof  received  by  the  lunatic  or  applied  to  his  use,  he  will  not 
ordinarily  be  permitted  to  ignore  them,  but  can  escape  from  them  only 
when  he  has  returned  the  advantages  derived  from  them,  or,  at  leaat,  hs 
will  not  be  allowed  to  disaffirm  them  if  to  do  so  would  be  contrary  to  equity 
and  good  conscience:  Sims  ▼.  McLure,  8  Rich.  Eq.  286;  70  Am.  Dec.  196; 
Behrens  v.  AtcKeiaie,  23  Iowa,  333;  92  Am.  Dec.  428;  Lancaster  County  Bank  v. 
Moore,  78  Pa.  St.  407;  21  Am.  Rep.  24,  and  note;  McCormick  v.  Liuler,  85 
III.  62;  28  Am.  Rep.  610;  Alien  v.  BerryhiU,  27  Iowa,  634;  I  Am.  Rup.  ."UW; 
Corbit  V.  Smith,  7  Iowa,  60;  71  Am.  Deo.  431;  Young  r.  Stevens,  48  N.  H.  133; 
97  Am.  Dec.  692;  Wirelxick  v.  First  Nat.  Bank,  97  Pa.  St.  643;  39  Am.  Rep. 
821;  Hovey  v.  Ho/json,  63  Me.  451;  89  Am.  Deo.  705. 

Lunatic's  LiabilUy/or  Tbr^*.— SubsUntially  the  whole  law  respecting  ths 

liability  of  a  laaatio  for  his  torU  is  steted  in  the  principal  case,  wherein  it 

affirms  ths  absolute  liability  of  all  lunatics  for  torU  committed  by  them, 

onk'ss,  to  the  eompletioo  of  the  tort  io  queatioo,  the  intent  to  do  wroug  is 
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Essential,  and  the  mental  state  of  the  lunatic  is  such  that  he  cannot  justly 
be  charged  with  forming  or  acting  upon  the  intent  in  question:  Rrom  v. 
Schoonmaker,  3  Barb.  647;  Ward  v.  Conatser,  4  Baxt.  64;  Lancaster  etc. 
Bank  v.  Moore,  78  Pa.  St,  407;  21  Am.  Rep.  24;  Ex  parte  Leighton,  14  Muss. 
207;  Beals  v.  See,  10  Pa.  St.  56-61;  49  Am.  Dec.  573;  Morse  v.  Crawford, 
17  Vt.  499;  44  Am.  Dec.  349.  Therefore  a  lunatic  is  lialde  for  the  rlestruc- 
tion  of  property  by  him:  Cross  v.  Kent,  32  Md.  581;  Mclutyre  v.  Sholty,  24 
111.  App.  605;  121  III.  660;  2  Am.  St.  Rep.  140;  and  also  for  the  taking  of 
a  human  life  where  there  is  a  statute  imposing  civil  liability  for  that  wrong: 
Mclntyre  v.  Sholty,  121  111.  660;  2  Am.  St.  Rep.  140.  Except  the  principal 
case  we  have  not  met  witli  any  direct  decision  enforcing  the  liability  of  a 
lunatic  for  negligence,  unless  Morain  v.  Devlin,  132  Mass.  87,  42  Am.  Rep. 
423,  may  be  regarded  as  a  decision  of  that  class.  This  was  an  action  of  tort 
for  personal  injuries  occasioned  to  the  plaintiff  by  a  defect  in  a  doorstep  in  a 
tenement  building  owned  by  the  defendant.  He  was  an  insane  person,  con- 
fined  as  such,  in  one  of  the  lunatic  hospitals  of  the  state,  and  his  property, 
including  that  in  which  the  injury  waa  suffered,  was  under  the  cnre  and 
management  of  his  guardian.  At  the  trial  the  defendant  asked  the  court 
to  instruct  the  jury  that  the  action  could  not,  as  a  matter  of  law,  be  main* 
tained.  This  request  was  refused,  and  the  case  submitted  to  the  jury, 
which  returned  a  verdict  in  favor  of  the  plaintiff.  The  court  did  not,  how- 
ever, in  its  opinion  place  the  liability  of  the  defendant  on  the  ground  of 
negligence,  but  said:  "But  this  case  does  not  require  the  affirmance  of  so 
broad  a  proposition.  This  is  not  an  action  for  a  wrong  done  by  the  personal 
act  or  neglect  of  the  lunatic,  but  for  an  injury  suffered  by  reason  of  the 
defective  condition  of  a  place,  not  in  the  exclusive  occupancy  and  control 
of  a  tenant,  upon  real  estate  of  which  the  lunatic  himself,  and  not  his  guard- 
ian, is  the  owner:  Harding  v.  Lamed,  4  Allen,  426;  Harding  v.  Weld,  128 
Mass.  587,  591.  The  owner  of  real  estate  is  liable  for  such  a  defect,  although 
not  caused  by  his  own  neglect,  but  by  that  of  persons  acting  in  his  behalf 
or  under  contract  with  him:  Looney  v.  McLean,  129  Mass.  33;  37  Am.  Rep. 
295;  Oorham  v.  Gross,  125  Mass.  232;  28  Am.  Rep.  224;  Bardett  v.  Boston 
Oas  Light  Co.,  117  Mass.  533;  19  Am.  Rep.  421.  And  there  is  no  precedent 
and  no  reason  for  holding  that  a  lunatic,  having  the  benefits,  is  exempt  from 
the  responsibilities,  of  ownership  of  real  estate.  The  ruling  requested  was 
thaxefore  rightly  refused." 

Whether  in  Prosecutions  for  Libel  or  Slander  insanity  on  the  part  of  the 
defendant  may  constitute  a  complete  defense  is  a  question  which  we  think 
to  be  still  unsettled.  There  are  several  decisions  affirming  that  it  is  improper 
to  exclude  evidence  of  insanity  in  actions  of  this  class:  Dickinson  v.  Barber, 
9  Mass.  225;  6  Am.  Dec.  58;  Yeates  v.  Reed,  4  Blackf.  463;  32  Am.  Dec.  43; 
Gates  V.  Meredith,  7  Ind.  440;  Bryant  v.  Jackson,-  6  Humph.  199.  This 
must  necessarily  be  so,  for  the  defendant  has  a  right  to  rebut  the  presump- 
tion of  malice  and  to  mitigate  damages  both  by  removing  this  presumption 
and  by  showing  that  no  injury  could  have  resulted  to  the  plaintiff  from  the 
wrongful  act  of  which  he  complains,  and  it  may  be  that,  where  the  insanity 
of  the  defendant  was  notorious,  or  so  obvious  at  the  time  of  his  making 
slanderous  or  libelous  statements,  that  those  statements  were  known  to 
those  who  heard  or  read  them  to  emanate  from  a  lunatic,  that  this  would 
constitute  a  complete  defense  to  an  action  by  establishing  the  impossibility 
of  plaintiff  being  injured  thereby.  If,  however,  notwithstanding  the  lunacy 
of  the  defendant,  it  appears  that  his  slanderous  or  libelous  statements  have 
injuriously  affected  the  plaintiff,  be  is,  in  our  judgment,  upon  a  proper 
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«pplication  of  the  general  rule  respecting  the  torts  of  lunatics,  entitled  to 
/•ecover  compensation  for  the  actual  damages  sustained  thereby. 

As  punitive  or  exemplary  damages,  where  recoverable  at  all,  are  awarded 
only  by  way  of  punishment,  and  for  the  reformation  of  the  ofifeuder,  it  is 
manifest  that  they  can  never  be  recovered  of  a  lunatic  for  an  act  committed 
while  he  was  insane.  Therefore,  whatever  be  the  character  of  the  tort 
charged  against  a  defendant,  be  must  necessarily  be  allowed,  where  ezem> 
plary  damages  might  otherwise  be  recovered  against  him,  to  prove  that,  at 
the  time  of  the  commission  of  a  wrongful  act,  he  was  insane,  and,  this  proof 
being  made  to  the  satisfaction  of  the  court  or  jury,  the  verdict  or  judgment 
Against  him  must  be  limited  to  compensatory  damages  only:  Mclntyre  v. 
ShoUy,  121  111.  660;  2  Am.  St  Rep.  140;  Knm  v.  Schoonmaker,  3  Barb.  647; 
Ward  v.Conatter,  4  Bazt.  64. 
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Sabin  v.  Columbia  Fuel  Company. 

[25  Obegon,  15.] 

lIOBTOAGBS — Whkm  FRAUDULENT. — A  mortgage  designed  and  made  for  th« 
benefit  of  the  mortgagor,  to  enable  him  to  continue  in  business,  by 
placing  hia  property  beyond  the  reach  of  legal  process,  is  void  as  to 
creditors,  although  intended  in  good  faith  for  the  ultimate  benefit  of  all 
the  creditors,  by  preventing  a  sacrifice  of  the  property. 

MORTOAQK  BY  CORPORATION  TO  Securb  ADVANCE.S. — A  Corporation  in 
active  business  may  provide,  by  mortgage  of  its  property,  for  advances, 
both  present  and  future.  Such  a  provision,  without  any  stipulation 
that  the  mortgagor  may  continue  in  business  for  his  own  benefit,  or 
that  the  mortgagee  shall  make  any  additional  advances,  does  not  neces- 
sarily render  the  mortgage  fraudulent,  although  it  may  subsequently 
transpire  that  the  mortgagor  was,  in  fact,  unable  to  pay  all  his  debt» 
at  the  time  the  mortgage  was  given. 

Mortgages— Right  to  Make  as  Against  Creditors. — Every  mortgage 
necessarily  tends  to  hinder  and  delay  creditors  other  than  the  mort- 
gagee, but  if  fairly  and  honestly  made  is  neither  an  nnjust  or  unlawful 
interference  with  the  rights  of  others,  within  the  terms  of  a  statute- 
making  conveyances  void  if  intended  to  hinder  or  delay  creditors. 

Mortgages — Fraud— Burden  of  Proof. — Although  circumstances  snr» 
rounding  the  execution  of  a  mortgage  point  with  some  directness  to  the 
conclusion  that  it  was  intended  to  hinder  and  delay  creditors,  yet,  if 
such  circumstances  are  all  explained  consistently  with  honesty  and 
good  faith,  the  mortgage  is  prima  Jade  valid,  and  the  burden  of  proof 
to  show  fraud  by  a  clear  preponderance  of  the  evidence  b  upon  the 
attacking  party. 

Mortgages  as  Fraudulent  Conveyances — Participation  by  Mort- 
GAOBK. — Although  a  mortgage  is  executed  by  the  mortgagor  with  intent 
to  delay  his  creditors  it  is  not  fraudulent  as  to  the  mortgagee,  unless 
he  participated  in  the  fraudulent  intent. 

Fraudulent  Conveyances — Right  of  Creditor  to  Take  Security.— 
A  debtor  in  failing  circumstances  may  prefer  one  creditor  to  another 
by  giving  him  adequate  security  for  hia  debt,  to  the  exclation  of  others. 
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The  right  to  give  lach  preference  neceaaarily  implies  the  right  of  the 
creditor  to  accept  it,  and,  if  he  accepts  it  in  good  faith,  withont  frauda* 
lent  purpose  on  bis  part,  it  ia  not  void  pn  acoount  of  the  inotive  prompt* 
lag  the  debtor  to  make  it 

Iksolvenct — Dkjinition  07. — Insolvency,  in  its  general  and  popular  mean- 
ing, denotes  the  insufficiency  of  the  entire  property  of  a  corporation  or 
individual  to  pay  its  or  his  debts,  bat,  onder  l>ankruptcy  and  insolvency 
proceedings,  it  denotes  inability  to  pay  debts  as  they  become  due  in 
the  ordinary  course  of  business. 

<?OEPORATiONS — INSOLVENCY  OF. — So  long  as  a  Corporation  is  a  going  con- 
cern, engaged  in  the  conduct  of  the  business  for  which  it  was  organized, 
and  not  known  or  believed  to  be  insolvent  by  its  officers  and  managers, 
with  assets  exceeding  its  liabilities,  it  is  not  in  such  a  state  of  insoU 
vency  as  to  preclude  it  from  executing  a  mortgage  on  its  property,  ia 
good  faith,  to  secure  a  debt  of  the  corporation,  though  its  directors  are 
also  liable  as  sureties  or  indorsers. 

•Corporations — Insolvbnoy  op. — A  corporation  engaged  in  the  business 
for  which  it  was  organized,  although  embarrassed  and  nnable  to  pay 
its  debts  at  maturity,  is  not  necessarily  insolvent,  so  as  to  preclude  it 
from  preferring  one  creditor  to  another  by  means  of  a  mortgage  on  its 
property. 

<Corporation8 — IN80LVKN0Y — AssRTS  AS  Trust  Fond. — The  entire  prop- 
erty of  a  corporation  constitutes  a  trust  fund  for  the  benefit  of  all  its 
creditors,  without  preference,  only  when  the  affairs  of  the  corporation 
have  reached  the  point  that  its  managers  find  themselves  obliged  to 
deal  with  its  assets  in  view  of  a  suspension  by  reason  of  its  insolvency, 
bat  not  while  it  is  a  going  concern,  in  good  faith  engaged  in  the  busi- 
ness for  which  it  was  organized,  although  it  may  be  insolvent  in  fact. 

Action  by  Sabin,  and  other  unsecured  creditors,  against  the 
Columbia  River  Lumber  and  Fuel  Company,  the  Commercial 
National  Bank,  J.  F.  Watson,  trustee,  H.  B.  Borthwick,  C.  VV. 
Knowles,  and  D.  J.  Moore,  directors  in  the  aforesaid  com- 
pany, to  set  aside  certain  real  and  chattel  mortg.iges  given 
by  it  to  Watson  as  trustee  to  secure  the  sum  of  fifty  thousand 
-dollars  due  the  bank,  and  to  set  aside  an  assignment  by  the 
•company  to  the  bank  of  its  accounts  as  security  therefor,  on 
the  ground  that  the  mortgnges  and  assignment  were  void  as 
to  creditors  of  the  company.  About  thirty-five  thousand 
•dollars  of  such  indebtedness  consisted  of  overdue  proujissory 
notes  indorsed  by  the  directors  above  named.  At  the  time 
of  the  execution  of  the  mortgages  and  aesignmer)t  the  as- 
signor was  indebted  to  various  otlier  persons  in  the  sum  of 
fibout  thirty  tliousand  dollars,  in  addition  to  the  debt  due  the 
bank,  and  had  projierty  of  an  estimated  value  of  one  million 
-dollars.  The  real  estate  mortgage,  after  deecribing  the  notes, 
drafts,  and  overdrafts  intended  to  be  secured  thereby,  con- 
tained the  following  provisions:  "Said  conveyance  in  nlfo 
inteuded  as  a  mortgage  to  secure  the  repayment  to  »aid  bank 
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of  any  future  advances  or  overdrafts  which  the  said  bank 
may  make  and  allow  to  the  grantor  in  the  conduct  of  the- 
grantor's  business.  Now,  therefore,  if  the  said  promissory 
notes,  and  each  of  them,  principal  and  interest,  and  the  said 
draft  and  overdraft  above  referred  to,  shall  be  paid  when  th& 
same  shall  become  due,  or  upon  demand  of  payment  where  so- 
payable,  then  this  indenture  shall  be  void;  provided,  further^ 
that  the  said  grantor,  its  successors  or  assigns,  shall  have- 
paid  into  the  said  Commercial  National  Bank,  its  successors 
or  assigns,  such  further  sums  of  money  (not  exceeding  in  all 
the  sum  of  ten  thousand  dollars),  as  the  said  bank  may 
advance  to  the  said  grantor,  or  which  may  become  owing  by 
the  grantor  to  the  said  bank  at  any  time  hereafter  during  the^ 
continuance  of  this  mortgage,  with  interest  on  such  further 
sums  from  the  time  the  same  shall  be  advanced,  or  become^ 
owing  as  aforesaid,  at  the  rate  of  nine  per  cent  per  annum, 
payable  quarterly.  But  in  case  default  shall  be  made  in  the- 
payment  of  the  principal  or  interest  mentioned  in  said  prom- 
issory notes,  or  either  of  them,  or  any  part  thereof,  or  in  tiie 
payment  of  the  said  draft  and  overdraft,  and  future  over- 
drafts, or  any  of  them,  or  any  part  thereof,  or  the  interest 
thereon,  or  any  part  thereof,  then  it  shall  become  the  duty 
of  the  said  trustee  hereinbefore  named,  upon  ten  days'written^ 
notice  and  demand  therefor,  to  be  given  to  said  trustee  by 
said  bank,  to  foreclose  this  mortgage  as  by  law  provided,  andi 
to  cause  the  sale  of  the  said  mortgaged  premises,  or  so  much, 
thereof  as  may  be  necessary  to  pay  the  sums  due  said  bank^ 
together  with  such  attorneys'  fees  as  the  court  may  adjudge- 
reasonable  for  the  foreclosure  of  said  mortgage.  And  whereas 
it  has  been,  and  is  hereby,  agreed  between  the  Columbia 
River  Lumber  and  Fuel  Company  and  the  Commercial  Na- 
tional Bank,  and  the  party  of  the  second  part  herein,  that 
time  in  the  exact  performance  of  each  and  every  thing  hereir> 
required  or  agreed  to  be  performed  is  of  the  essence  of  this 
contract;  now,  therefore,  if  the  said  Columbia  River  Lumber 
and  Fuel  Company  shall  neglect  or  fail  to  pay  all  or  any  of 
said  promissory  notes,  drafts,  overdrafts,  or  future  overdrafts,. 
or  any  of  them,  or  any  part  of  them,  when  the  same  shall 
become  due  and  payable,  or  shall  fail  or  neglect  to  pay  the- 
interest  upon  any  of  said  demands  in  accordance  with  the 
terms  of  the  agreement  therefor  between  the  said  grantor 
herein  and  the  said  bank,  or  if  the  said  grantor  shall  attempt 
to  remove  from  its  said  mill  any  of  the  machinery  or  plant 
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belonging  thereto,  or  shall  suffer  its  property  to  be  attached, 
then,  upon  the  happening  of  all  or  any  of  said  contingencies, 
the  entire  indebtedness  of  said  Columbia  River  Lumber  and 
Fuel  Company  to  said  bank  shall  become  at  once  due  and 
payable,  and  it  shall  be  the  duty  of  said  trustee  to  so  declare 
the  same,  and,  upon  one  day's  notice  tlierefor  to  him  given 
by  the  said  bank,  to  foreclose  said  mortgage  as  provided  by 
law,  and  to  cause  the  sale  of  said  mortgaged  property,  or  so 
much  thereof  as  may  be  necessary  to  satisfy  the  demands 
of  the  said  bank  against  said  grantor,  together  with  costs, 
disbursements,  expenses,  and  attorneys'  fees."  The  chattel 
mortgages  contained  the  same  provisions  as  the  foregoing 
mortgage  in  relation  to  future  advances  and  overdrafts,  and 
then  provided  that  "  in  case  default  shall  be  made  in  the 
payment  of  the  said  principal  sums,  or  any  of  them,  or  inter- 
est thereon,  or  any  one  of  said  installments  of  tlie  principal 
or  interest,  or  if  said  property  is  attempted  to  be  removed  by 
any  one  from  where  it  is  now  situated,  or  be  attached,  or 
levied  upon  by  the  creditors  of  the  said  party  of  the  first  part, 
or  shall  be  sold,  transferred,  or  assigned,  or  attempted  to  be 
sold,  transferred,  or  assigned,  then  said  promissory  notes, 
drafts,  overdrafts,  and  debts  shall  at  once  become  due  and 
payable,  and  it  shall,  and  may  be,  lawful  for,  and  the  said 
party  of  the  first  part  does  hereby  authorize  and  empower 
the  party  of  the  second  part,  with  the  aid  and  assistance  of 
any  person  or  persons,  to  enter  the  several  places  where  said 
personal  property  may  be  situated,  and  such  other  place  or 
places  as  the  said  goods  or  chattels  are  or  may  be  placed,  and 
take  or  carry  away  the  said  goods  and  chattels,  ami  sell  and 
dispose  of  the  same  at  private  sale  or  at  public  auction,  upon 
giving  one  week's  notice  of  the  same  in  any  newspaper  pub- 
lished in  said  county  of  Multnomah,  and  state  of  Oregon,  and 
out  of  the  money  arising  therefrom  to  retain  and  pay  the 
said  sums  above  mentioned,  and  interest  as  aforesaid,  and 
all  charges  touching  the  same,  and  counsel  fees,  rendering 
the  overplus,  if  any,  unto  the  said  party  of  the  first  part. 
And  it  is  understood  that  the  party  of  the  second  part  shall 
and  does  take  possession  of  all  the  personal  property  de- 
scribed in  this  instrument,  and  shall  retain  the  same  in  trust 
for  the  purposes  herein  expressed,  and  to  that  end  may  ap- 
point any  suitable  person  to  hold  possession  of  and  en  re  for 
said  property."    Judgment  subtaining   the  validity  of  the 
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mortgages  and  aseigiiment,  and  dismissing  the  complaiut. 
Plaintiff  appealed. 

L.  B.  Cox,  W.  Minor,  and  J.  N.  Teal,  for  the  appellant. 

6.  H.  Durham  and  E.  B.  WaUon,  for  the  respondents. 

•'  Bean,  J.  The  contention  for  the  plaintiff  is  that  the 
mortgages  show  on  their  face  that  they  were  made  for  the 
benefit  of  the  mortgagor,  and  were  designed  to  be  used  as  a 
shield  between  the  corporation  and  its  unsecured  creditors, 
while  it  prosecuted  its  business  for  an  indefinite  time.  It  is 
undoubtedly  true  that  where  a  mortgage  is  designed  and 
made  for  the  benefit  of  the  mortgagor,  and  to  enable  him  to 
continue  in  business  by  placing  his  property  beyond  the 
reach  of  legal  process,  it  is  void  as  to  creditors,  although  it 
may  be  intended  in  good  faith  for  the  ultimate  benefit  of  all 
the  creditors  by  preventing  a  sacrifice  of  the  property;  and, 
if  such  is  the  legal  effect  of  the  instrument,  *'  the  courts 
will  80  declare  as  a  matter  of  law,  for,  as  was  said  by  the  vice- 
chancellor  in  Van  Nest  v.  Yoe,  1  Sand.  Oh.  9:  "  The  law  pro- 
vides that  the  debtor  shall  fulfill  his  obligations,  and  on  his 
default  it  gives  to  the  creditor  his  '  lawful  suit '  for  the  re- 
covery of  his  demand,  and  the  sale  of  the  property  of  the 
-debtor  for  its  payment.  This  is  a  strict  right.  And  the 
debtor  who  ....  places  his  property  beyond  the  reach  of 
the  process  of  the  law,  whatever  may  be  the  pretense  under 
which  he  cloaks  the  act,  in  the  language  of  the  statute  of 
frauds, '  hinders,'  and  '  delays,'  and  ultimately  '  defrauds'  his 
creditors.  It  is  no  answer  to  this  argument  to  say  that  the 
debtor  provides  an  ample  fund  for  the  payment  of  the  debt, 
And  that  the  creditor  is  ultimately  to  be  paid  in  full.  The 
law  gives  to  the  creditor  the  right  to  determine  whether  his 
debtor  shall  have  further  indulgence,  or  whether  he  will  pur- 
sue his  remedy  for  the  collection  of  the  debt.  The  deferring 
of  payment  is  generally  an  injury  to  the  creditor;  and  he 
may  be  overwhelmed  with  bankruptcy  for  the  want  of  the 
fund  which  is  locked  up  by  the  voluntary  assignment  of  his 
debtor.  It  is  a  mockery  to  such  a  creditor  to  say  that  the 
assignment  is  made  for  the  benefit  of  creditors." 

2.  Particular  stress  is  laid  upon  the  fact  that  provision  is 
made  by  all  these  instruments  to  secure  the  bank  for  ad- 
vances or  overdrafts  which  it  might  thereafter  make  or  allow 
the  corporation  in  the  conduct  of  its  business.     It  seems  to 
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U8,  however,  that  there  is  nothing  in  the  terms  of  the  mort- 
gages in  question,  which,  if  carried  into  effect  according  to  a 
reasonable  construction,  would  of  necessity  in  any  way  un- 
justly hinder  or  delay  creditors.  From  the  provision  as  to 
future  advances  it  may  be  inferred  that  it  was  the  intention 
that  the  mortgagor  should  be  permitted  to  continue  in  busi- 
ness for  its  own  benefit,  yet  there  is  no  stipulation  in  express 
terms  to  that  effect,  or,  in  fact,  that  it  shall  be  allowed  to 
■continue  in  business  at  **  all,  or  that  the  bank  shall  make 
any  advances,  but  it  is  rather  a  provision  that  if  the  bank 
«hould  see  proper  to  make  future  advances,  such  advances 
should  be  secured  by  the  mortgages.  In  this  view  such  pro- 
vision does  not  render  the  mortgages  void,  and  we  are  bound 
to  construe  the  terms  of  the  instrument  in  harmony  with 
honesty  and  fair  dealing,  if  it  can  be  done  without  doing  vio- 
lence to  the  language.  The  company  was  at  the  time  in 
active  business,  and  had  an  undoubted  right  to  provide  by 
mortgage  of  its  property  for  future  advances:  Hendrix  v. 
Gore,  8  Or.  407;  Nicklin  v.  Belts  Spring  Co.,  11  Or.  406;  50 
Am.  Rep.  477.  And  such  a  provision  does  not  necessarily 
render  the  mortgage  fraudulent,  although  it  may  subsequently 
turn  out  that  the  mortgagor  was,  in  fact,  unable  to  pay  all 
his  debts  at  the  time  the  mortgage  was  given:  United  Slates 
V.  Hooe,  3  Cranch,  73.  Every  mortgage  necessarily  tends  to 
hinder  or  delay  creditors  other  than  the  mortgagee,  but  a 
delay  necessarily  resulting  from  a  fair  and  honest  exercise 
of  the  right  to  dominion  over  one's  own  property,  and  to 
pledge  or  otherwise  dispose  of  it,  is  neither  an  unjust  nor 
unlawful  interference  with  the  rights  of  others,  and  is  not 
within  the  terms  of  the  statute  making  void  conveyances  in- 
tended to  hinder  or  delay  creditors. 

3.  Nor  are  we  able  to  concur  with  the  contentiwi  of  counsel 
that  the  evidence  shows  the  mortgages  to  be  fraudulent  in 
fact.  There  are  some  circumstances,  it  is  true,  which,  un- 
explained, on  their  face  tend  to  support  this  contention;  such 
as,  for  instance,  that  the  corporation  was  financially  embar- 
rassed at  the  time  the  mortgages  were  given;  that  the  debts 
were  long  overdue,  and  no  time  is  provided  in  the  mortgngea 
for  payment;  the  inference  that  it  was  contemplated  the  com- 
pany should  continue  in  business  at  the  pleasure  of  the  bank, 
which  is  sought  to  be  drawn  from  the  stipulation  for  future 
••  advances,  and  the  restriction  im|)oscd  upon  the  trustee  to 
foreclose  only  when  requested  by  the  bank;  that  the  only 
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possession  in  fact  taken  by  the  trustee  was  by  appointing  the 
agents  and  officers  of  the  corporation  agents  for  him,  and 
allowing  them  to  sell  and  dispose  of  the  property,  turning 
into  the  bank  the  proceeds,  which  were  credited  on  over- 
drafts paid  by  the  bank  subsequent  to  the  execution  of  tlie 
mortgages;  that  no  special  effort  was  made  by  the  bank  to- 
collect  the  accounts  and  bills  receivable  assigned  to  it  except 
by  appointing  and  authorizing  the  oflicers  of  the  company  to 
do  80;  that  the  length  of  time  the  bank  was  to  suffer  the 
piortgages  to  remain  unforeclosed  was  to  depend  on  circum- 
tances,  as  testiP.ed  to  by  its  cashier.  While  these  circum- 
stances point  with  more  or  less  directness  to  the  conclusion 
that  the  mortgages  were  intended  to  hinder  and  delay  credit- 
ors, yet  they  are  all  explainable  consistently  with  honesty 
and  good  faith.  And  when  it  is  remembered  that  the  debt 
for  which  the  security  was  given  was  a  bona  fide  debt  long 
overdue,  and  about  which  the  bank  had  manifested  much 
solicitude;  and  it  was  only  after  repeated  and  urgent  solici- 
tation, and  when  the  company  found  itself  unable  to  obtain 
further  accommodation  at  the  bank,  that  it  concluded  to  give 
the  mortgages;  that  these  were  promptly  filed  and  recorded, 
and  there  was  no  attempt  at  concealment,  but  the  entire 
transaction  was  open  and  above  board,  it  seems  to  us  that 
upon  the  whole  case  it  cannot  be  said  that  the  mortgages 
were  not  executed  in  good  faith  to  secure  the  debt.  The 
mortgages  are  prima  facie  valid,  and  to  overcome  this  pre- 
sumption it  is  not  enough  that  some  of  the  circumstance? 
attending  the  transaction  may  tend  to  show  fraud.  There 
is  an  essential  difference  between  the  material  fact  of  frauc} 
and  the  circumstances  tending  to  prove  it.  The  burden  of 
proof  is  on  the  plaintiff,  and  the  mortgages  must  be  deemed 
valid  until  he  overcomes  the  **  presumption  by  a  clear  pre- 
ponderance of  the  evidence.  The  findings  of  the  trial  court 
who  heard  the  witnesses,  and  was  therefore  in  a  better  posi- 
tion to  judge  of  the  effect  and  value  of  their  testimony  than 
we  are,  were  in  favor  of  the  defendant,  and,  while  the  case  ia 
not  free  from  doubt,  we  are  unprepared  to  say  that  such  find- 
ings are  unwarranted  by  the  testimony. 

4.  It  is  claimed  there  is  some  evidence  which  tends  to  show 
that  one  object  of  the  company  in  giving  the  mortgages  wa& 
to  hinder  and  delay  creditors  by  preventing  a  sacrifice  of  it» 
property.  But  it  cannot,  we  think,  be  successfully  contended 
that  the  bank  participated  in  the  fraudulent  purposes  of  the 
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company,  if  any  such  existed,  or  had  any  other  motive  for 
taking  the  mortgages  than  a  desire  in  good  faith  to  secure  it» 
claim;  and  although  it  may  have  known  the  mortgages 
would  operate  to  hinder  and  delay  other  creditors,  and  ever^ 
if  it  knew  the  company  intended  them  to  have  that  effect,  th& 
transaction  will  not  be  void  unless  the  bank  participated  \n 
the  fraudulent  purpose  of  the  company:  2  Cobbey  on  Cliat- 
tel  Mortgages,  sec.  771;  Dudley  v.  Danforth,  61  N.  Y.  626; 
First  Nat.  Bank  v.  Lowrey,  36  Neb.  290;  Alberyer  v.  Wldtc^ 
117  Mo.  347;  Shelley  v.  Boothe,  73  Mo.  74;  39  Am.  Rep.  481; 
Pollock  V.  Meyer,  96  Ala.  172;  Ford  v.  Williams,  3  B.  Mon. 
550;  Worland  v.  Kimherlin,  6  B.  Mon.  608;  44  Am.  Dec.  785; 
Covanhovan  v.  Hart,  21  Pa.  St.  495;  60  Am.  Dec.  57;  Hoilges^ 
V.  Coleman,,  76  Ala.  103;  Olmstead  v.  Mattison,  45  Mich.  617. 
If  a  debtor  converts  his  property  by  sale  into  money  becaupfr 
it  is  more  easily  secreted,  intending  to  put  it  and  its  proceeds 
out  of  reach  of  his  creditors,  he  of  course  commits  a  gross^ 
fraud,  and  one  who  purchases  of  him  with  knowledge  of  his 
object  in  making  the  sale  obtains  no  title  as  against  creditors, 
though  he  may  have  paid  the  full  price.  But  the  rule  is^ 
different  "'  when  the  property  is  taken  in  payment  of,  or  as 
Becurity  for,  a  bona  fide  debt,  which  only  amounts  to  giving 
one  creditor  preference  over  another.  In  the  absence  of  a 
statute  a  debtor  in  failing  circumstances  may  prefer  one 
creditor  to  another  by  giving  him  adequate  security  for  lii» 
debt  to  the  exclusion  of  others.  The  right  to  give  such  pref- 
erence necessarily  implies  the  right  of  the  creditor  to  accept 
it,  and  if  he  accepts  the  preference  in  good  faith,  without 
fraudulent  purpose  on  his  part,  it  will  not  be  void  on  account 
of  the  motive  which  may  have  prompted  the  debtor  to  make- 
it.  One  creditor  is  not  bound  to  take  care  of  another.  He^ 
has  a  right,  in  good  faith,  to  demand  and  receive  the  property 
of  his  debtor  as  security  for  his  debts,  though  he  may  know 
that  he  will  thereby  withdraw  the  means  of  satisfying  other 
creditors,  and  though  he  may  know  that  the  debtor  therohy 
intends  to  hinder,  delay,  or  defraud  such  other  creditors. 
It  is  simply  a  race  of  diligence  in  which  the  law  rewards  the 
successful  party  provided  he  acts  in  good  faith. 

6.  It  is  urged,  also,  that  at  the  tin)e  the  mortgages  were 
given  the  corporation  was  insolvent,  and  that  the  bank  knew, 
or  suspected,  that  it  had  not  sufticient  means  to  pay  all  its 
creditors  in  full,  and  demanded  security  for  its  debt,  and 
thereby  obtained  an  undue  advantage  over  other  creditors. 
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If  these  conditions  actually  existed,  the  validity  of  the  secu- 
rity so  taken  might  well  be  questioned;  but  we  do  not  think 
there  was  such  a  condition  in  the  financial  ajQfairs  of  this 
company  as  would  justify  the  conclusion  that  a  state  of  in- 
«olvency  existed  which  would  preclude  the  bank  from  de- 
manding and  receiving  the  security  which  was  given  for  its 
<Jebt.  It  is  true  that  at  this  time  the  company  was  largely 
in  debt,  and  may  perhaps  have  been  insolvent  within  the 
meaning  of  that  term  as  used  in  the  bankrupt  or  insolvent 
laws.  It  was,  however,  a  "going  concern,"  engaged  in  the 
■conduct  of  **  the  business  for  which  it  was  incorporated, 
^nd  not  known  or  believed  by  its  oflficers  or  agents  to  be  in- 
solvent, and  with  assets  exceeding  its  liabilities  by  at  least 
twenty  thousand  dollars,  according  to  the  least  value  placed 
thereon  as  appears  from  the  testimony.  Such  a  corporation 
can  hardly  be  said  to  be  insolvent  within  the  rule  sought  to 
be  invoked  in  this  case.  It  is  difficult,  if  not  impossible,  to 
lay  down  a  definition  of  insolvency  applicable  to  all  cases. 
It  must  necessarily  be  construed  with  reference  to  the  facts 
•of  each  particular  case.  In  its  general  and  popular  meaning 
it  is  used  to  denote  the  insufficiency  of  the  entire  property  of 
an  individual  to  pay  his  debts,  but  under  the  bankrupt  and 
insolvency  proceedings,  which  were  designed  for  the  benefit 
of  the  debtor,  it  is  used  in  a  more  restricted  sense,  and 
•denotes  the  inability  of  a  party  to  pay  his  debts  as  they 
become  due  in  the  ordinary  course  of  business:  Too/  v. 
Martin,  13  Wall.  40;  Webb  v.  Sachs,  4  Saw.  158.  And  to  this 
■effect  are  the  authorities  cited  by  plaintiff;  We  are,  how- 
«ver,  not  disposed  to  apply  the  rigor  of  the  rule  that  obtains 
in  bankruptcy  proceedings  to  a  case  of  this  character.  It 
■often  happens  that  corporations  with  assets  more  than  suf- 
ficient to  pay  all  their  debts  are  unable  to  meet  an  outstand- 
ing obligation  as  it  matures,  and,  without  undertaking  to  lay 
■down  any  definite  rule  by  which  the  question  of  the  solvency 
or  insolvency  of  a  corporation  may  be  determined,  it  is  suf- 
ficient for  the  purposes  of  this  case  to  say,  that  so  long  as  a 
■corporation  is  a  "  going  concern,"  engaged  in  the  conduct  of 
the  business  for  which  it  was  organized,  and  not  known  or  be- 
lieved to  be  insolvent  by  its  officers  and  managers,  with  assets 
■exceeding  its  liabilities  to  the  extent  shown  by  the  testimony 
in  this  case,  it  is  not  in  such  a  state  of  insolvency  as  will 
preclude  its  executing  a  mortgage  on  its  property,  in  good 
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faith,  to  secure  a  debt  of  the  corporation,  even  though  th© 
debt  may  be  one  for  which  the  directors  are  security. 

*•  As  the  corporation  was  not  insolvent  it  is  unnecessary 
to  examine  or  decide  the  question  as  to  the  right  of  an  in- 
solvent corporation  to  prefer  creditors,  or  of  a  director  of  such 
a  corporation  to  secure  the  debts  thereof  for  which  he  is  per- 
sonally liable.  It  follows  that  the  decree  of  the  court  below 
must  be  affirmed. 

Affirmed. 

ON   REHEABINO. 

Bean,  J.  The  opinion  in  this  case  is  challenged  by  a  petition 
for  rehearing  because  it  is  held  therein  that  if  the  mortgage* 
were  taken  by  the  mortgagee  in  good  faith  to  secure  an  honest 
debt,  the  motive  or  purpose  of  the  debtor  in  giving  them  wa& 
immaterial.  This  question  has  been  re-examined  both  oi> 
this  petition  and  in  Currie  v.  Bowman,  25  Or.  364,  and  the 
opinion  of  the  chief  justice  in  the  latter  case  renders  th& 
further  discussion  of  that  subject  unnecessary. 

It  is  also  challenged  because  it  is  substantially  held  that 
a  corporation  engaged  in  the  conduct  of  the  business  for  which 
it  was  organized,  although  embarrassed  and  unable  to  pay 
its  debts  at  maturity,  does  not  necessarily  become  insolvent 
within  the  meaning  of  the  authorities  holding  that  an  insol- 
vent corporation  cannot  prefer  one  creditor  to  another,  and 
counsel  say  they  "are  at  an  utter  loss  to  imagine  why  the 
same  rule  should  not  be  applied  in  such  cases  us  in  bank- 
ruptcy proceedings."  The  reason  is  manifest.  A  corporation 
conducting  a  business  of  the  magnitude  and  character  of  thi» 
depends*  for  its  very  life  upon  credit.  It  could  not  run  a 
single  day  without  it.  It  must  have  credit  in  bank  and  with 
those  with  whom  it  deals,  and  to  say  that  it  is  insolvent 
within  the  meaning  of  the  rule  invoked  because  it  is  unable, 
by  reason  of  a  ••  dull  market  or  other  cause,  to  meet  its 
obligations  in  the  ordinary  course  of  business  at  maturity,  or 
because  sufficient  could  not  be  realized  from  its  property  at 
forced  sale  to  pay  its  debts,  would  be  to  deny  to  such  a  cor- 
poration the  jus  disponendi  of  its  property,  and  the  right  to 
continue  in  business.  In  Corey  v.  WacUworth,  99  Ala.  68, 
ante,  p.  29,  the  court,  in  defining  at  what  stage  of  a  corpora- 
tion'B  affairs  it  must  be  pronounced  insolvent  so  as  to  brinj? 
it  within  the  rule  prohibiting  preferences,  says:  "  It  is  not 
enough  that  its  assets  are  insullicient  to  meet  all  its  liabil- 
ities, if  it  be  still  prosecuting  its  line  of  business  with  the 
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prospect  and  expectation  of  continuing  to  do  so;  in  other 
words,  if  it  be  in  good  faith  what  is  sometimes  called  a  '  go- 
ing '  business  or  establishment.  Many  successful  corporate 
enterprises,  it  is  believed,  have  passed  through  crises,  when 
their  property  and  efifects,  if  brought  to  present  sale,  would 
not  have  discharged  all  their  liabilities  in  full." 

Mr.  Thompson,  who  is  an  able  advocate  of  the  "  trust- 
fund  "  doctrine,  says  upon  this  subject:  "  The  meaning  of 
the  doctrine  is  not  that  such  assets  (of  a  corporation)  are  in 
any  strict  or  close  sense  a  trust  fund  for  the  creditors  of  a 
corporation  while  it  is  a  going  concern.  It  does  not,  in  any 
sense,  disable  the  directors  from  dealing  with  the  assets  of 
the  corporation,  in  the  ordinary  course  of  its  business,  as  fully 
as  an  individual  might  under  the  same  circumstances  deal 
with  his  assets.  But  its  meaning  is  that,  when  the  line  of 
insolvency  is  reached  or  approached,  so  that  the  directors 
can  no  longer  deal  with  the  assets  of  the  corporation  in  the 
ordinary  course  of  business,  ^ut  must  deal  with  them  in  the 
contemplation  of  insolvency  and  suspension,  then  the  assets 
become,  in  the  hands  of  the  directors,  a  trust  fund  for  the 
creditors  of  the  corporation,  and  the  directors  become  the 
trustees  of  that  fund."  And,  illustrating  the  doctrine,  he  puts 
the  case  of  a  bank,  '*  which,  after  resisting  a  run  made  by 
its  depositors,  by  payment  of  their  demands  over  its  coun- 
ters, is  finally  compelled  to  suspend,  and  says:  "So  long  as 
it  did  that,  it  was  acting  in  the  regular  course  of  its  business; 
and,  in  the  absence  of  a  statutory  prohibition,  under  all  legal 
conceptions,  the  preferences  obtained  by  those  depositors 
were  honest  and  lawful,  and  were  made  in  good  faith,  be- 
cause they  were  made  when  the  directors  believed  that  they 
would  be  able  to  pay  all  in  full."  But  if,  after  closing  its 
doors,  the  directors  resolve  to  single  out  certain  of  its  depos- 
itors and  pay  them  in  full,  or  divide  among  them  what  re- 
mains, such  a  transaction  would  come,  he  says,  within  the 
doctrine  prohibiting  an  insolvent  corporation  from  preferring 
one  creditor  to  another:  27  Am.  Law  Rev.  846.  It  seems  to 
us  that  the  doctrine  for  which  plaintiff  contends  can  only 
apply,  if  at  all,  when  that  point  in  the  affairs  of  the  corpora- 
tion is  reached  where  its  managers  find  themselves  obliged 
to  deal  with  its  assets  in  view  of  a  suspension  by  reason  of 
its  insolvency,  but  not  while  the  corporation  is  in  good  faith 
engaged  in  the  business  for  which  it  was  organized,  although 
in  fact  it  may  be  insolvent.     This  principle  is  borne  out  by 
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Lyons- Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex. 
143;  Duncomh  v.  New  York  etc.  R.  R.  Co.,  88  N.  Y.  1;  and 
Currie  v.  Bowman,  25  Or.  364. 

The  decision  of  the  lower  court  is  afBrmed. 

Affirmed.  

VoLDHTART  CONVEYANCES,  Whkn  FRAUDULENT:  See  Colc  ▼.  Milltrton 
'ron  Co.,  133  N.  Y.  164;  28  Am.  St.  Rep.  615,  and  note;  Hanson  v.  Bean, 
51  Minn.  546;  38  Am.  St.  Rep.  516,  and  note;  Monaijhan  Bay  Co.  v.  Diction, 
39  S.  C.  146;  39  Am.  St.  Rep.  704. 

Mortgage  to  Secure  Future  Advances,  Validity  o?:  See  Central  Trust 
Co.  V.  Contii.enial  Iron  Works,  51  N.  J.  Eq.  605;  40  Am.  St.  Rep.  5:^9,  and 
note;  Ptnzel  v.  Broohmirt,  51  Ark.  105;  14  Am.  St.  Rep.  23,  and  note. 

Corporations  —  Mortgages — Fraudulent  Conveyance.s — Insolvency 
— Preferences. — As  to  conveyances  generally,  in  contravention  of  the  laws 
regulating  insolvency,  see  Busli  v.  Boulelle,  156  Mass.  167;  32  Am.  St.  Rep. 
442,  and  note.  An  insolvent  debtor,  whetlter  a  corporation  or  a  private 
person,  may  prefer  a  bona  Jide  creditor  to  the  exclusion  of  others,  unless 
such  preference  deprives  the  corporation  of  the  power  to  continue  in  its  due 
course  of  business,  and  renders  it  necessary  for  it  to  suspend:  LaiiaJbee  v. 
Franklin  Bank,  114  Mo.  592;  35  Am.  St.  Rep.  774,  and  note.  The  question 
of  lawful  and  unlawful  preferences  is  discussed  iu  Benham  v.  Ham,  5  Wash. 
128;  34  Am.  St.  Rep.  851,  and  note.  To  avoid  a  conveyance  it  is  not  neces. 
eary  for  the  debtors  to  have  known  that  they  were  insolvent,  or  to  have  in 
fact  contemplated  proceedings  in  insolvency.  It  is  enough  that  they  were 
in  fact  insolvent,  and  had  no  reasonable  ground  to  believe  themselves  sol- 
vent: See  note  to  Joneg  v.  Uowland,  41  Am.  Dec.  531.  That  am  insolvent 
corporation  cannot  prefer  one  creditor  to  another,  see  Bouse  v.  Merchants' 
Nat.  Bunk,  46  Ohio  St.  493;  15  Am.  St.  Rep.  644. 

Corporations  —  Assets  of,  as  a  Trust  Fund. — The  authorities  are 
divided  on  the  question  as  to  whether  the  assets  of  an  insolvent  are  a  trust 
fund  for  the  benefit  of  the  corporation  creditors:  See  Rouse  v.  Merchuhta' 
Nat.  Bank,  46  Ohio  St.  493;  15  Am.  St.  Rep.  644,  and  note;  17ion,pson  v. 
Huron  Lumber  Co.,  4  Wash,  600;  HoUins  v.  Brierfield  etc.  Co.,  160  U.  S. 
371;  Brown  v.  Grand  Rapids  etc.  Co.,  68  Fed.  Rep.  286;  Gould  v.  LiUle  Rock 
etc  Ry.  Co.,  52  Fed.  Rep.  680. 

The  case  of  Currie  v.  Bowman,  25  Or.  364,  was  a  suit  brought  by  Currie 
as  receiver  of  the  Durand  Organ  and  Tiano  Company  against  Bowman  to 
have  certain  chattel  mortgages  executed  by  the  president  and  secretary  of 
the  company  in  favor  of  Bowman,  without  lawful  autliority,  adjudged  fraud- 
alent  and  void,  as  against  the  creditors  cf  the  company,  to  compel  Bowinan 
to  account  for  and  pay  over  the  proceeds  of  sales  of  the  mortxa^ed  prop- 
erty to  such  receiver,  to  surrender  any  part  thereof  remaining  iu  his  hauda 
unsold,  together  with  certain  notes  payable  to  the  order  of  the  company, 
and  retained  by  him  in  fraud  of  the  rights  of  such  company,  and  its  credit- 
ors, together  with  contracts  for  musical  instruments  sold  and  fraudulently 
retained  by  him,  and  to  pay  over  any  money  collected  on  such  notes  or  con- 
tracts to  the  receiver;  to  surrender  certain  policies  of  iuHurance  ui>oii  the 
life  of  Ezra  Durand  assigned  to  the  defendant  as  collateral  security  (or 
money  loaned,  and  for  a  general  acconnting. 

On  or  about  December  1,  1891,  £.  Durand,  aa  president  of  such  company. 
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was  authorized  by  resolntion  of  its  board  of  directors  "to  indorse  and  trans- 
fer, on  behalf  of  the  company,  any  notes,  contracts,  leases,  or  other  obliga-^ 
tions  belonging  to  the  company,  for  the  purpose  of  borrowing  money,  o? 
selling  the  same  to  such  persons,  and  upon  such  terms  as  he  shall  think 
best."  This  resolution  appeared  on  the  minute-book  of  the  company  witb 
the  words  "  mortgage"  and  "  property"  interlined  therein  in  the  same  hand- 
writing as  the  original  resolution. 

Some  time  in  December,  1891,  E.  Durand,  as  president,  and  D.  J.  Durand, 
as  secretary  of  said  company,  executed  a  chattel  mortgage,  under  the  seal  of 
the  company,  upon  its  stock  of  goods  to  secure  a  loan  from  Daly  &  Son  of 
about  nine  thousand  dollars. 

On  or  about  January  25,  1892,  the  defendant  loaned  the  company  ten 
thousand  and  eighty-three  dollars  and  seventy-five  cents  with  which  to  pay 
the  Daly  mortgage  and  certain  dishonored  checks  drawn  by  the  company. 
On  the  same  day  the  president  and  secretary  of  the  company  executed  two 
chattel  mortgages  to  the  defendant  upon  the  stock  of  goods,  musical  instru- 
ments, and  fixtures  of  the  company,  to  secure  the  amount  advanced  by  hinv 
and  the  payment  of  a  further  indebtedness  to  him  in  the  sum  of  ten  thou- 
sand dollars,  for  which  he  held  the  notes,  contracts,  and  policies  of  insur- 
ance before  mentioned.  Tliese  mortgages  were  duly  recorded  and  the- 
company  thereafter  continued  to  do  business  until  January  29,  1892,  when 
the  defendant  took  possession  of  the  property  mentioned  in  his  mortgages,, 
and  proceeded,  with  the  knowledge  of  the  company  and  its  directors,  to  sell 
and  dispose  of  such  property.  Neither  the  company  nor  its  directors  took 
any  steps  to  prevent  such  sale,  or  to  disaffirm  the  execution  of  the  mort- 
gages, nor  to  repay  the  money  loaned  which  had  gone  into  the  business,  nor 
to  do  any  thing  in  reference  thereto  until  several  months  later,  when  this 
action  was  commenced.  The  only  authority  vested  in  the  president  of  the 
company  to  execute  the  chattel  mortgages  in  dispute  was  contained  in  the 
interlined  resolution  before  referred  to,  and  all  of  the  dii-ectors  of  the  com- 
pany denied  that  any  such  authority  was  intended  to  be  conferred  by  the 
resolution,  or  that  any  thing  was  said  in  reference  thereto  at  the  time  of  its^ 
adoption,  or  at  all.  The  supreme  court,  in  deciding  the  questions  presented, 
was  of  opinion  that  the  mortgages  were  executed  without  the  necessary 
specific  authority  from  the  board  of  directors  of  the  company,  but  that  the 
company  became  bound  by  them  by  the  acquiescence  of  said  board,  whea^ 
ordinary  business  care  would  have  revealed  their  execution,  and  the  board, 
with  knowledge  of  its  general  agent's  actr,  had  taken  no  steps  to  disaffirm 
his  assumed  authority,  or  to  repudiate  the  mortgages  until  after  the  lapse 
of  several  months.  The  court  also  said,  in  passing  upon  the  validity 
of  the  mortgages  as  to  creditors,  that  "  the  next  objection  is  that  the  chattel: 
mortgages  were  fraudulent  and  void  as  against  creditors.  The  defend- 
ant contends  that  they  are  shown,  by  the  evidence  and  circumstances- 
attending  the  transaction,  to  have  been  made  and  executed  on  the  part 
of  the  president  of  the  company  with  the  intent  to  hinder,  delay,  ani 
defraud  its  creditors,  and  that  the  defendant  actively  participated  in  such 
intent.  This  contention  proceeds  upon  the  idea  that  the  object  of  Du- 
rand, as  president,  in  making  such  mortgages,  was  to  put  the  property, 
under  cover,  so  that  he  could  carry  on  the  business  and  hold  the  other 
creditors  off  for  an  indefinite  period,  and  that  the  defendant,  having- 
knowledge  of  such  purpose,  aided  him  in  its  execution.  At  the  time  the 
mortgages  were  taken  the  company  was  actively  engaged  in  business,  and 
had  been  for  several  years.     It  is  probable,    in   the  light  of  subsequent- 
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events,  Ihat  it  never  was  solvent,  and  its  collapse  was  only  a  question  off 
time.  Now  that  the  character  of  its  president  stands  revealed  he  seems  to- 
have  been  an  adventurer,  adroit  and  unscrupulous,  full  of  confidence  in* 
himself  and  the  succesbful  acconipli&hment  of  his  business  plans,  which,  in- 
some  instances,  involved  actual  criminality;  yet  when  these  transactions 
took  place  he  had  been  president  of  the  company  for  several  years,  and 
under  his  management  it  had  done  a  large  business  in  selling  goods  and 
borrowing  money,  which  indicated  that  it  was  generally  regarded  by  the 
business  community  as  solvent,  and  that  its  manager  possessed  their  cou' 
iidence.  lie  had  borrowed  large  sums  of  the  defendant  at  dififereut  times,, 
and  the  circumstances  uuder  which  the  mortgages  in  question  were  made- 
and  taken  has  already  been  detailed.  There  is  no  doubt  that  the  defendant 
was  anxious  to  make  himself  secure;  the  previous  indebtedness  of  the  com- 
pany to  him,  and  the  sum  to  be  advanced  to  pay  Daly  &  Son,  were  large„ 
and  in  all  his  prior  transactions  with  the  president  he  had  required  collate 
eral  security  for  loans.  There  was,  therefore,  notliiug  out  of  the  usaul 
order  of  affairs  in  his  taking  security,  and,  as  the  Daly  &  Son  indebtedness 
was  secured  by  a  mortgage,  it  could  hardly  be  expected  that  he  should  re- 
linquish such  security,  or  do  otherwise  than  he  did  in  the  exercise  of  ordi- 
nary business  prudence.  It  may  be  true  that  the  fact  of  the  mortgaga 
covering  the  entire  property  suggested  to  his  mind  that  the  company  wa« 
in  failing  circumstances,  and,  even  if  it  did,  it  would  be  nothing  more  than 
ordinary  business  caution  for  him  to  secure  himself  against  loss;  and,  if  in 
ao  doing,  he  acted  in  good  faith,  the  transaction  was  not  fraudulent.  It 
is  only  when  the  mortgage  is  given  and  received  with  the  intent  te  hinder 
and  defraud  creditors  that  it  is  void,  and  not  when  it  is  taken  by  the  mort- 
gagee for  the  honest  purpose  of  securing  a  valid  claim  or  indebtedness.  lb 
may  be  that  Durand  knew  the  business  of  the  company  must  collapse 
sooner  or  later;  yet  his  conduct  indicates  that  when  these  transactions  oc- 
curred he  thought  he  would  be  able  to  meet  the  obligations  of  the  companjr 
to  the  other  creditors,  and  carry  on  the  business  for  some  time  at  least. 
But,  however  that  may  be,  even  if  we  assume  that  bis  object  in  making  the 
mortgages  was  to  hold  off  his  creditors,  unless  the  defendant  participated 
in  that  purpose  or  connived  at  his  design  to  hinder  and  delay  them,  sacb 
mortgage  would  not  be  fraudulent  or  void. 

"  Tlie  statute,  section  .3053  of  Hill's  Code,  avoids  the  mortgage  or  convej* 
ance  when  it  is  made  and  taken  by  the  parties  to  it  with  the  intent  to  hin* 
der  and  delay  the  creditors  of  the  mortgagor.  It  is  the  purpose  of  the 
conveyance  to  which  the  statute  has  reference,  and  hence  it  is  the  intenfc 
or  purpose  of  the  parties  in  giving  and  receiving  the  mortgage  which  con- 
atitutes  the  test  of  its  validity.  It  is  not  enough  that  the  claim  or  deb% 
•ecured  by  the  mortgage  may  be  valid,  although  that  circumstance  is  au 
important  factor  in  the  transaction,  if  such  mortgage  was  made  and  taken 
by  the  parties  with  intent  to  hinder  or  delay  creditors.  Now,  althnngh 
the  defendant  may  have  thought  that  the  company  was  in  failing  circam- 
■tances,  and  that  its  president  sought  by  the  mortgages  to  hold  off  it* 
creditors  until  its  financial  difficulties  could  be  tided  over,  yet,  if  the  mort> 
gage  was  valid  on  its  face,  and  accepted  by  the  defendant  without  any 
secret  trust,  or  any  understanding  in  furtherance  of  such  object,  or  coi>- 
nivance  or  participation  in  such  fraudulent  intent,  but  for  the  purpose  of 
securing  the  payment  of  the  debt,  such  mortgages  are  not  frauilulent  or 
void.  The  mere  fact  that  hindrance  aad  delay  would  aeceaaarily  reaalft 
AM.  bT.  Uar..  Vol.  XUL  -  40 


770  Sabin  V,  Columbia  Fuel  Co.  [Oregon, 

from  the  execution  of  such  mortgages  would  not  render  them  fraudulent. 
Every  mortgage  upon  the  property  of  the  debtor  necessarily  tends  to  hin- 
der and  delay  creditors,  and  especially  so  when  it  covers  the  entire  prop- 
erty of  the  mortgagor,  as  in  that  case  its  effect  would  be  to  deprive  other 
creditors  of  all  means  of  obtaining  satisfaction  of  their  equally  meritorious 
claims;  yet,  if  the  mortgage  was  received  by  the  creditor  in  good  faith,  to 
secure  the  payment  of  a  valid  debt,  the  delay  and  hindrance  necessarily 
arising  therefrom  is  not  a  fraudulent  hindrance  in  the  sense  of  the  law. 
This  results  from  the  fact  that  it  is  lawful  for  a  debtor  to  prefer  one  cred- 
itor to  another,  or  to  secure  one  and  leave  another  unsecured;  notwith- 
standing his  motive  may  be  to  prevent  his  other  creditors  from  collecting 
their  demands,  the  delay  or  hindrance  occasioned  thereby  to  such  creditors 
is  not  within  any  legal  prohibition.  The  reason  is  that,  where  there  is  a 
valid  debt  and  a  real  transfer,  there  is  no  ground  upon  which  to  predicate 
collusion  or  fraud. 

*'To  avoid  a  mortgage  or  other  conveyance  as  fraudulent  and  void,  there 
must  be  a  real  design  on  the  part  of  the  mortgagor,  in  which  the  mortgagee 
participated,  to  withdraw  his  property  from  the  claims  of  his  creditors. 
The  real  question  there  is  whether  the  president  of  the  company  made  the 
mortgages  in  question  with  intent  to  defraud,  delay,  or  hinder  its  cred- 
itors, and  whether  the  defendant  accepted  them  with  knowledge  of  that 
design,  and  with  intent  to  promote  its  accomplishment.  There  was  some 
evidence  tending  to  show  that  the  president  of  the  company  thought,  or 
expected,  that  if  he  could  procure  a  loan  from  the  defendant  whereby  he 
would  be  able  to  liquidate  the  mortgages  to  Daly  &  Son,  who  were  demand- 
ing payment,  and  at  the  same  time  secure  the  defendant  by  a  mortgage 
upon  the  stock  of  goods,  it  would  enable  him  to  tide  the  company  over  its 
difficulties,  and  hold  off  its  other  creditors  until  he  could  make  some  other 
arrangements  for  paying  them,  which  he  contemplated.  If  Durand  had  in 
mind,  beyond  securing  the  indebtedness  to  defendant,  the  purpose  to  use 
the  mortgages  as  a  cover  to  withdraw  the  mortgaged  property  temporarily 
out  of  the  reach  of  the  company's  creditors,  he  could  not  make  such  pur- 
pose effective  without  consent  and  co-operatiou  of  the  defendant,  and  there 
are  no  facts  or  circumstances  tending  to  show  that  the  defendant  connived 
at,  or  participated  in,  such  purpose,  or  that  the  mortgages  were  taken  with 
the  secret  understanding  that  they  should  be  used  as  a  means  to  hold  off  or 
bafQe  other  creditors.  The  anxiety  of  the  defendant  to  secure  his  demand 
and  the  money  which  he  advanced  to  pay  off  the  Daly  &  Son  mortgages 
shows  that  in  the  race  of  diligence  he  was  vigilant  and  attentive  to  his  own 
interests;  but  there  are  no  facts  or  circumstances  connected  with  the  trans- 
action which  satisfy  us  that  the  defendant  connived  at,  or  participated  in, 
any  fraudulent  design  that  Durand  may  possibly  have  contemplated.  If 
the  mortgages  appropriated  only  a  fair  amount  of  property  as  security  foi 
the  indebtedness,  although  it  was  all  the  property  of  the  company,  tiie  fact 
that  the  defendant  may  have  known  that  Durand,  in  making  such  mort- 
gaees,  bad  the  design  to  hinder  and  delay  other  creditors,  would  not  vitiate 
them,  if  the  defeiidaat  did  not  accept  them  with  the  intent  to  aid  him  in 
Buch  design,  but  solely  to  secure  the  payment  of  his  claim  against  the  com- 
pany. Mr.  Bump  says  a  creditor  'does  not  violate  any  principle  of  the 
statute  when  he  takes  payment  or  security  for  his  demand,  though  others 
are  thereby  deprived  of  all  means  of  obtaining  satisfaction  of  their  own 
equally  meritorious  claims,  and  though  he  may  be  aware  of  the  intent  of 
the  debtor  to  defeat  the  collection  of  them.    Fraud,  in  its  legal  sense,  can- 
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«ot  be  predicated  of  snch  a  transaction.  Wliarever  there  is  a  true  debt 
and  a  real  transfer  for  an  adequate  consideration  there  u  no  collusion': 
Bump  on  Fraudulent  Conveyances,  2d  ed.,  187. 

"  3.  A  debtor  has  a  right  to  secure  a  creditor,  and,  if  he  does  so  by  giv- 
ing a  mortgage,  it  is  what  the  law  admits  to  be  rightful,  although  the 
•effect  will  be  to  hinder  other  creditors,  and  he  so  intends;  yet,  if  such  mort- 
gage is  accepted  in  good  faith,  it  is  not  a  fraudulent  hindrance,  because 
the  debtor  has  not  disposed  of  his  property  in  a  way  to  prevent  its  appli- 
•cation  to  the  satisfaction  of  his  bona  Jide  debts:  Sabin  v.  Columbia  Fuel  Co., 
25  Or.  15;  ante,  p.  756.  To  hold  otherwise  would  be  to  establish  as  a  rule 
"what  Black,  C.  J.,  says,  'requires  a  man  to  take  care  of  his  neighbor's 
interest  at  the  expense  of  his  own,' and  which  he  thinks  'is  utterly  im- 
practicable in  the  present  state  of  human  society ':  Covanhovan  v.  Hart,  21 
Pa.  St.  501;  60  Am.  Dec.  67.  As  the  company  was  carrying  on  its  business 
^ith  the  expectation  of  its  continuance  at  the  time  when  these  transactions 
•occurred,  and  was  what  is  sometimes  called  a  'going  concern,'  we  have 
not  deemed  it  necessary  to  consider  the  question  as  to  the  right  of  an  insol- 
vent corporation  to  prefer  creditors. 

"4.  The  mortgages  contain  no  power  of  sale  in  the  mortgagor  for  his  own 
benefit,  nor  is  there  any  thing  therein  which  the  court  can  say  is  unlawful. 
The  mortgagor  is  allowed  to  remain  in  possession  of  the  goods,  but  he  is 
required  to  keep  a  strict  account,  and  pay  over  the  proceeds,  less  the  ex- 
penses of  the  business,  to  the  defendant;  and  it  is  perfectly  evident  that 
by  honest  conduct  under  these  mortgages  there  could  be  no  fraudulent  re- 
«ult.  The  facts  show  that  the  president  of  the  company  did  account  for 
and  pay  over  the  proceeds  of  the  stock  some  time  between  the  9th  and  29th 
-of  January,  1892,  and  furnished  written  statements  of  sales  made  for  cash, 
and  of  some  few  small  goods  that  were  sold  on  credit,  and  these  latter  sales 
being  contrary  to  the  terms  of  the  mortgages,  the  defendant  became  dissat- 
isfied, and  on  the  last-named  date  took  possession  of  the  stock  of  goods,  and 
proceeded  to  sell  and  dispose  of  it.  The  record  discloses  the  amount  of 
sales  made  by  him,  and  the  stock  remaining  on  hand  and  under  his  control 
when  the  present  suit  was  commenced.  The  fact  that  the  sales  of  a  few 
«mall  goods  were  on  credit  and  the  failure  to  render  proper  accounts, 
thereby  violating  the  terms  of  the  mortgage,  gave  rise  to  the  inference  that 
the  president  was  allowed  to  remain  in  possession  of  the  goods,  and  to  usa 
the  proceeds  for  his  own  benefit;  but  the  evidence  shows  that  Durand  re- 
mained in  possession  only  about  twenty  days,  and  that,  as  soon  as  the 
defendant  discovered  that  the  accounts  were  not  kept  as  they  should  be,  he 
took  possession  of  the  stock.  Under  these  circumstances  we  do  not  think 
that  the  sales  of  these  small  goods,  which  brought  but  a  triSiiig  amount, 
ought  to  operate  to  render  the  mortgages  void.  The  defendant  was  vigilant, 
and  his  conduct  indicated  that  he  intended  that  the  terms  of  the  mortgages 
should  be  strictly  observed,  and  that  any  departure  therefrom  would  not 
be  tolerated.  We  think,  therefdre,  that  the  mortgages  were  valid,  and 
constitute  a  lien  on  the  property,  and  that  the  defendant  is  entitled  to  hold 
«ud  retain  the  same,  and  the  moneys  ariaiug  therefrom,  until  the  company'* 
indebtedneM  to  him  ia  fully  paid." 
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[25  Obegon,  133.] 

DiDiOATiOH  OF  Stbbets  bt  Rkferenck  TO  Maps — EsTOPPEL. — An  owner 
of  a  tract  of  land  who  conveys  lots  therein  by  reference  to  a  name 
nnder  which  the  land  is  platted  is  not  estopped  from  denying  that  a- 
certain  strip  of  land  therein  has  been  dedicated  as  a  street,  simply  be- 
cause a  lithographic  map  in  general  circulation  shows  such  strip  to- 
be  a  street,  if  it  is  not  shown  that  such  owner  ever  knew  of,  or  recog- 
nized, such  map  in  making  the  conveyances,  or  otherwise. 

Dedication  op  Streets  by  Map  or  Plat. — A  landowner  who,  having, 
made  a  town  plat  of  a  portion  of  a  tract  of  land  showing  that  a  certaia 
strip  designated  thereon  is  not  a  street,  afterwards  plats  an  addition, 
and,  for  the  purpose  of  showing  the  relative  position  of  the  land  last 
platted  to  the  first,  extends  the  lots,  blocks,  and  streets  of  the  first 
plat  in  blank  on  the  addition,  showing  such  strip  to  be  a  street,  does, 
not  thereby  dedicate  it  as  a  street,  as  it  was  not  the  intention  of  tha 
owner  at  the  time  of  filing  the  additional  plat  to  alter  or  affect  tho 
prior  plat  or  map. 

Dbdication  of  Streets — Intention. — A  dedication  of  land  to  a  publia 
use,  as  a  street,  rests  on  the  intention  or  assent  of  the  owner,  and,  when, 
the  evidence  of  such  intention  rests  in  parol,  it  must  be  so  clear  and 
satisfactory  aa  to  indicate  a  positive  and  unmistakable  intention  to- 
devote  the  property  to  such  public  use. 

Dedication  by  User. — A  user  by  the  public  for  over  twenty  years  of  a. 
passageway  to  a  wharf  and  warehouse,  the  owner  always  controllings 
claiming  to  own,  and  keeping  one  end  of  the  way  inclosed,  does  not 
constitute  a  dedication  to  a  public  use,  because  such  use  by  the  public; 
is  not  inconsistent  with  private  ownership. 

•Tide  Lands — Rights  of  State. — Upon  the  admission  of  a  state  into  tho 
union  it  acquires  an  absolute  property  in,  and  dominion  over,  all  soil* 
nnder  tide  water,  with  the  right  to  dispose  of  the  title  to  them,  free 
from  any  easement  of  the  upland  owners  therein,  and  subject  only  to- 
the  paramount  right  of  navigation  and  commerce. 

Wharves. — Vested  Rights  in — Riparian  Owners  on  Navigable  Rivers 
who  have  built  wharves  out  to  navigable  water  in  front  of  their  land, 
nnder  permission  and  license*  from  the  state,  have  rights  of  private 
property  therein  which  cannot  be  taken  for  public  use  or  otherwise 
without  due  process  of  law  and  compensation  therefor.  ' 

Action  by  C.  H.  Lewis,  H.  F.  Allen,  Mary  H.  Couch,  G.. 
H.  Flanders,  and  W.  S.  Ladd,  against  the  city  of  Portland,, 
and  others,  to  restrain  thera  from  taking,  for  a  public  use^ 
without  compensation,  a  strip  of  land  at  the  foot  of  Burnsido 
street,  and  using  it  as  an  abutment  for  the  end  of  a  bridge  to 
be  constructed  across  the  Willamette  river.  The  following 
facts  were  stipulated:  "  1.  That  the  land  in  controversy  is  sit- 
uated within  the  corporate  limits  of  the  city  of  Portland, 
Oregon,  and  is  part  of  the  wife's  half  of  the  donation  lan(i" 
claim  of  John  H.  Couch  and  Caroline  Couch,  his  wife;  2. 
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That  John  H.  Couch  died  in  January,  1870,  and  Caroline 
Couch  in  July,  1885;  3.  That  plaintiffs  are  the  owners  of  the 
land  in  controversy,  and  running  to  high-water  mark  in  the 
Willamette  river,  unless  it  sliall  be  found  that  said  land  is 
•a  public  street;  4.  That  on  the  nineteenth  day  of  January, 
1865,  the  said  John  H.  Couch  filed  in  the  clerk's  office  of 
the  county  of  Multnomah  for  record  a  map  purporting  to 
be  a  map  of  Couch's  addition  to  the  city  of  Portland,  and 
purporting  to  dedicate  the  streets  and  alleys  marked  thereon 
to  the  use  of  the  public,  which  map  comprised  a  plat  of  land 
included  wholly  within  the  limits  of  Caroline  Couch's  half 
of  said  donation  land  claim.  A  copy  of  said  map  is  attached 
■and  marked  exhibit  "A";  5.  That  on  the  twenty-second  day 
of  June,  1869,  the  said  John  H.  Couch  filed  in  the  said  clerk's 
office  for  record  a  map  designated  thereon  as  a  map  of  an 
•extension  to  Couch's  addition  to  the  city  of  Portland,  com- 
prising a  part  of  land  partly  within  said  Caroline  H. 
Couch's  half  of  said  claim,  and  partly  vvitiiin  John  H. 
Couch's  a  copy  of  which  map  and  the  writings  thereon  are 
attached  and  marked  exhibit  "D";  6.  That  John  H.  Couch 
filed,  in  the  year  1869,  a  map  purporting  to  be  a  map  of 
.an  extension  of  Couch's  addition,  and  that  lots  and  blocks, 
or  parts  thereof,  embraced  in  said  extension  were  sold  by 
John  H.  Couch  and  wife  to  various  persons  between  the  date 
of  the  filing  of  said  plat  and  the  plat  subsequently  filed  by 
Caroline  Couch  and  the  heirs  of  John  H.  Couch,  on  the 
day  of  November,  1572,  plaintiff,  however,  not  waiv- 
ing proof  of  the  sale  of  any  lots  or  blocks  on  said  Burn- 
eide  street  between  said  dates;  7.  That  on  the  sixteenth 
^ay  of  November,   1872,  Caroline  Couch,  the   widow,  and 

heirs  of  said  John  H.  and  Caroline  Couch  filed  a  map 

in  said  clerk's  office  for  record,  purporting  to  be  a  map  of 
Couch's  addition  to  the  city  of  Portland,  and  purporting  to 
<ledicate  the  streets  msirked  thereon  to  the  use  of  the  public, 
wiiich  map  comprised  land  partly  said  Caroline's  half  of  said 
cliiim,  and  whicli  n)ap  is  attacbeil  and  marked  exhibit  *' C." 
That  after  Juno  15,  1872,  the  widow  and  heirs  of  John 
H.  Couch  conveyed  sundry  lots  and  blocks  shown  on  said 
nia{)S,  describing  them  as  being  "in  John  II.  Couclt's  addi- 
tion to  the  city  of  Portland  ....  according  to  the  maps 
and  plats  of  said  Couch's  addition,"  and  that  some  of  the 
l^roperty  eo  conveyed  first  appeared  as  lota  on  the  map  of 
18G9,  exhibit  •'  D  ";  and  further,  tliat  between  1859  and  1809 
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Captain  Couch  and  wife  signed  and  delivered  to  purchasers 
of  lots  in  said  tract  a  number  of  deeds  wherein  the  property 
conveyed  was  similarly  described."  Judgment  for  plaintiffs^ 
and  the  defendants  appealed. 

J.  V.  Beachf  M.  L.  Pipes,  J.  W.  Whalley,  and  R.  8.  StrahaUy 
for  the  appellants. 

Q.  n.  Williams,  C.  E.  S.  Wood,  S.  B.  lAnthicum,  and  J.  0, 
Flanders,  for  the  respondents. 

**'  Lord,  C.  J.  1.  Before  proceeding  to  a  discussion  of 
the  questions  involved  it  may  be  said  that  this  strip  is  in 
Caroline  Couch's  half  of  the  donation  claim,  and  though 
there  is  some  evidence  that  there  was  a  plat  made  of  an  ad- 
dition to  the  city  of  Portland  by  John  H.  Couch  in  Aprils 
1850,  there  is  nothing  to  show  that  the  locus  in  qno  was- 
dedicated  as  a  public  street  therein;  and,  even  if  there 
was,  such  plat  having  been  made  before  the  donation  law  wa* 
passed,  it  would  not  have  the  effect  of  constituting  a  dedica- 
tion. Any  person  who  should  subsequently  acquire  the  title- 
from  the  government  or  its  grantees  had  a  right  to  revoke- 
such  dedication,  and  subject  the  property  to  his  private  use^ 
Nor  is  there  evidence  that  Couch  or  his  wife,  prior  to  1859, 
the  date  of  the  McCormick  map,  ever  made  any  map  or> 
which  the  locus  in  quo  was  platted  as  a  street. 

2.  To  establish  the  proposition  that  the  land  in  questior* 
has  been  dedicated  as  a  public  street  defendants  introduced 
in  evidence  two  plats  and  maps  of  Couch's  addition  to  the- 
city  of  Portland.  The  first  one  is  a  lithographic  ***  map  of 
Portland,  dated  1859,  made  by  S.  J.  McCormick.  It  show* 
that  Burnside  street  extends  to  the  river,  and  thus  includes- 
the  strip  of  land  in  dispute.  The  second  map  was  made  by 
John  H.  Couch  on  the  twenty-second  day  of  June,  1869  (ex- 
hibit "  D"),  and  purports  to  be  an  addition  to  Couch's  addition 
which  latter  had  already  been  laid  out.  It  also  shows  that 
Burnside  street  extends  to  the  river.  On  the  other  hand 
plaintiffs  have  introduced  two  maps  of  Couch's  addition  to- 
the  city  of  Portland,  one  made  by  John  H.  Couch  in  1865^ 
(exhibit  "A"),  and  the  other  made  by  Caroline,  his  widovv^ 
Caroline  E.  Wilson,  Clementine  F.  Lewis,  Elizabeth  R,  Gli- 
ean,  Mary  H.  Couch,  his  heirs,  and  George  Flanders  and 
Maria  L.  Flanders,  on  the  fifteenth  day  of  November,  187^ 
(exhibit  "C").  Both  these  maps  show  that  Burnside  street 
terminates  at  the  west  side  of  Front  street,  and  that  the  strip 
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of  land  in  controversy  is  private  property.  It  thus  appears, 
80  far  as  the  maps  and  plats  are  concerned,  that  the  two  in- 
troduced by  the  defendants  show  that  Burnside  street  extends 
to  the  river,  while  the  two  introduced  by  the  plaintiffs  show 
that  it  terminates  at  the  west  side  of  Front  street.  As  to  the 
lithographic  map  of  1859,  there  is  no  evidence  to  show,  nor  is 
it  claimed,  that  John  H.  Couch  or  his  wife  signed  or  acknowl- 
edged or  had  any  thing  to  do  with  making  it.  The  point 
upon  which  the  defendants  mainly  rely  in  respect  to  such 
map  as  showing  a  dedication  is  that  it  was  in  general  use  in 
the  city,  and  the  only  public  map  referring  to  Couch's  addi- 
tion from  1859  to  1865,  during  which  time  John  H.  Couch 
and  his  wife  made  certain  deeds  in  which  the  lots  were  de- 
scribed by  reference  to  "  Couch's  addition  to  the  city  of 
Portland."  ***  It  is  argued  that  the  reference  in  these  deeds 
to  Couch's  addition,  under  the  circumstances,  was  intended 
to  refer  to  such  addition  as  platted  on  said  map,  and  was 
therefore  a  recognition  of  it,  and,  in  legal  effect,  a  dedication 
of  the  streets  as  platted  thereon.  We  are  unable  to  assent 
to  this  inference.  The  admitted  facts  show  that  the  strip  of 
land  in  dispute  belonged  te  Caroline  Couch  as  donee  of  the 
United  States,  and  that  it  was  conveyed  to  the  plaintiffs 
Allen  &  Lewis  and  Flanders,  together  with  certain  lots, 
some  time  in  1854,  and  that  they  are  now  the  owners  and  en- 
titled to  the  possession  of  it,  unless  the  public  has  acquired 
an  easement  therein  as  a  street.  It  is  probable  that,  after 
they  acquired  the  title  from  the  United  States,  Couch  and  his 
wife  may  have  continued  to  use  a  prior  map,  exhibiting  it  to 
intending  purchasers,  and  selling  their  lots  with  reference  to 
it,  but  there  is  nothing  to  show  that  Couch  or  his  wife  ever 
recogriized  the  McCormick  map,  or  that  they  ever  saw  it,  or 
knew  of  its  existence.  In  fact  it  does  not  purport  to  be  a 
map  of  Couch's  addition  to  the  city  of  Portland.  In  view  of 
these  considerations  we  do  not  think  that  the  reference  in 
their  deeds  to  "  Couch's  addition"  was  intended  to  refer  to 
their  property  as  platted  on  the  McCormick  map. 

3.  It  is  not  this,  however,  but  the  map  of  1869,  upon  which 
the  defendants  mainly  rely  as  establishing  a  dedication  of 
the  locus  in  quo  as  a  public  street.  It  is  clainied  that  all  the 
plaintiffs,  except  Mr.  Allen,  made  deeds  conveying  lots  with 
reference  to  this  map.  All  that  can  be  said  in  support  of 
this  claim  is  that  these  parties  made  certain  deeds,  referring 
therein  for  description  to  the  "  map  of  Couch's  addition  to 
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the  city  of  Portland,"  But  inasmuch  as  Couch  had  made  a 
map  in  1865,  upon  which  the  locus  in  quo  was  not  platted  as 
a  **'  part  of  Burnside  street,  even  if  we  assume  that  the 
map  made  by  him  in  1869  platted  it  as  a  part  of  such  street, 
there  is  nothing  to  show  whether  the  general  reference  in 
these  deeds  was  to  the  map  of  1865  or  1869.  Mrs.  Couch, 
during  the  time  that  she  was  the  owner  of  the  land  in  dis- 
pute, never  made  any  maps  or  plats  dedicating  it  as  a  public 
«treet,  nor  had  any  of  the  plaintiffs.  The  maps  and  plats 
made  by  John  H.  Couch,  after  he  and  his  wife  had  conveyed 
this  land,  as  already  stated,  to  the  plaintiffs  Allen  &  Lewis 
and  Captain  Flanders,  would  not  bind  them,  unless  they 
accepted  and  acted  upon  such  maps,  and  there  is  no  evidence 
that  they  accepted  and  acted  upon  the  map  of  1869,  other 
than  the  mere  fact  that  they  made  certain  deeds  in  which 
they  described  the  property  by  reference  to  the  "  map  of 
Couch's  addition  to  the  city  of  Portland,"  which  reference 
was  as  likely  to  be  to  the  map  of  1865,  or  to  some  prior  map 
of  which  there  was  some  evidence,  as  to  that  of  1869, 

It  is  sought,  however,  to  obviate  this  objection  by  showing 
that  some  of  the  deeds  conveyed  lots  and  blocks  that  were  for 
the  first  time  platted  on  the  map  of  1869,  or,  in  other  words, 
that  such  deeds  conveyed  lots  and  blocks  that  appear  on  no 
other  map,  and  hence  it  is  argued  that  the  reference  to  them 
was  necessarily  to  the  map  of  1869,  which,  it  is  claimed, 
chows  that  the  property  in  dispute  was  a  part  of  Burnside 
fitreet.  It  is  true  that  such  lots  and  blocks  did  not  appear 
on  any  other  map,  for  the  reason  that  the  map  of  1869  was 
intended  as  an  addition  or  extension  of  prior  maps,  but  this 
affords  no  justification  for  the  assumption  or  argument  that 
such  map,  made  by  John  H.  *"  Couch,  shows  a  dedication 
of  the  locus  in  quo  as  a  public  street.  Before,  however,  it  can 
be  assumed  that  his  wife  recognized  the  map  of  1869,  by 
joining  with  her  husband  in  such  deeds,  as  showing  a  dedica- 
tion of  her  property,  so  as  to  bind  or  estop  her,  such  map 
itself  ought  to  show  the  dedication  so  distinctly  and  positively 
as  to  make  the  evidence  of  her  intention  to  divest  herself  of 
the  title  entirely  clear.  The  map  itself  does  not  purport  to 
be  any  thing  more  than  a  map  of  the  extension  of  Couch's 
addition  to  the  city  of  Portland.  The  lots  and  blocks  laid 
out  on  it,  which  constitute  the  new  addition,  are  designated 
and  marked  by  a  coloring  of  yellow,  and  all  the  other  prop- 
erty, except  a  tier  of  blocks  adjoining  such  yellow  portion,  is 
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3eft  blank.  This  indicates  that  the  map  of  1869  was  not 
intended  to  affect  the  prior  maps.  Its  object  was  to  plat  a 
«econd  addition,  and  to  show  its  position  relative  to  the  first 
one.  The  numbering  of  the  lots  and  blocks,  and  the  dedication 
of  the  streets  outside  of  the  extension,  were  to  remain  as  plat- 
ted on  the  prior  maps.  This  must  be  so,  as  it  is  impossible 
to  convey  any  lots  or  blocks  by  reference  to  such  map,  out- 
side of  tbe  extension,  because  they  are  left  in  blank,  and 
hence  deeds  referring  to  lots  and  blocks  as  numbered  by  map 
of  1869  necessarily  referred  to  it,  and  did  not  appear  on  any 
other  map,  because  such  lots  and  blocks  composed  the  new 
.addition  or  extension  of  prior  plats,  but,  as  we  have  shown, 
the  other  portion  of  such  map  negatives  the  idea  that  it  was 
intended  to  change  the  map  of  1865,  or  prior  maps,  or  that 
it  undertook  to  represent  the  locus  in  quo  as  a  part  of  Burn- 
side  street.  Tliis  view  is  confirmed  by  the  form  of  acknowl- 
edgment to  this  map,  which  reads,  in  its  material  parts,  as 
follows:  "That  he  recognized  the  accompanying  diagram  or 
plat  as  a  true  and  correct  ***  description  of  lots  and  blocks 
laid  out  by  him  as  an  addition  to  the  city  of  Portland." 
This,  of  course,  means  the  lots  and  blocks  laid  out  on  this 
map  as  a  new  addition,  indicating  that  the  added  blocks 
copied  from  prior  maps  were  only  intended  to  show  their 
relative  position  to  such  new  addition,  and  not  to  alter  or 
affect  the  prior  maps.  We  do  not  think,  therefore,  that  any 
representations  as  to  Burnside  street  upon  that  portion  of  tl>e 
map  left  in  blank — such  portion  constituting  no  part  of  the 
addition — can  be  construed  as  intending  to  make  a  dedication 
of  the  locus  in  quo  to  affect  the  prior  maps. 

The  map  of  1872  is  the  only  one  that  Caroline  Couch  or 
the  plaintiffs  ever  signed,  and  it  shows  that  the  property  in 
question  is  not  a  part  of  Burnside  street.  This  map  corre- 
sponds with  that  of  1865,  and,  as  we  construe  it,  is  not  in 
conflict  with  the  map  of  1869.  We  do  not  think,  therefore, 
that  such  deeds  as  were  made  of  lots  and  blocks  which  ap- 
pear only  in  the  map  of  1869  was  a  dedication  of  tlie  locus  in 
quo,  or  that  they  can  be  reasonably  construed  to  be  a  recog- 
nition of  any  dedication  thereof.  In  thus  holding  we  do  not 
controvert  the  principle  that  where  a  proprietor  rocognizes  a 
plat  in  making  a  sale  of  lots  he  will  be  estopped  to  deny  a 
dedication  of  the  streets  designated  u|)on  the  plat  embracing 
his  property,  but  we  do  not  think,  in  view  of  the  facts,  that 
such  principle  can  be  applied  to  the  case  at  bur. 
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4.  The  second  defense  is  dedication  by  user.  It  is  claimed 
by  the  defendants  that  the  locus  in  quo  has  been  used  by  the 
public,  with  the  consent  of  the  plaintififs,  the  same  as  other 
streets  similarly  situated  have  been  used,  for  more  than 
twenty  years,  and  that  therefore  the  public  has  a  prescriptive 
right  to  the  same.  A  dedication  of  land  to  the  public  use 
rests  on  the  intention  or  assent  of  ***  the  owner.  As  it  is 
purely  a  question  of  intention,  the  evidence  of  it,  when  rest- 
ing in  parol,  must  be  clear  and  satisfactory,  and  indicate  a 
positive  and  unmistakable  intention  to  devote  the  property  to 
public  use.  All  the  authorities  agree  that  the  acts  and  con- 
duct of  the  owner,  when  relied  upon  to  show  the  dedication 
of  his  property,  must  be  deliberate  and  unequivocal,  mani- 
festing a  clear  intention  to  abandon  such  properly  to  the  pub- 
lic use.  The  burden  of  showing  it  rests  on  the  defendant. 
The  security  of  titles  requires  that  the  evidence  of  dedication, 
when  depending  on  parol  proof,  should  be  of  such  a  deliber- 
ate and  decisive  character  as  to  leave  no  doubt  of  the  owners* 
intention.  Hence  the  rule  is  well  settled  by  numerous  au- 
thorities that  before  there  can  be  a  valid  dedication  there 
must  have  been  an  actual  intention,  clearly  indicated,  by 
deliberate  and  unequivocal  words  or  acts,  to  dedicate  the 
property  to  the  public:  Hogue  v.  Alhina,  20  Or.  185. 

5.  It  appears  from  the  testimony  that  some  time  in  1854,  and 
Boon  after  the  plaintiffs  Captain  Flanders  and  Allen  &  Lewis 
bought  the  property,  they  built  a  wharf  in  front  thereof  for 
ocean  vessels  and  river  craft;  that  it  was  one  of  the  first 
wharves  built  in  the  city,  and  for  many  years  was  the  prin- 
cipal landing  for  such  vessels;  that  it  has  been  maintained 
there  continuously  ever  since,  although  it  has  been  rebuilt 
several  times,  and  extensions  added.  The  wharf  extends 
across  the  locus  in  quo,  and  out  from  the  bank  of  the  river 
about  one  hundred  feet  to  the  navigable  water  of  such  river, 
and  is  seven  hundred  feet  in  length.  A  roadway  or  street 
was  left  open  from  the  east  side  of  Front  street  to  the  wharf,, 
for  the  purpose  of  ingress  and  egress.  The  wharf  opposite 
the  street  is  two  story,  and  at  the  time  it  was  built  the  plain- 
tiffs last  mentioned  constructed  an  elevated  passageway 
twenty  feet  wide  on  *'*  the  north  side  of  this  roadway,  from 
Front  street  to  the  upper  story,  and  inclosed  the  space  under- 
neath, and  used  it  for  a  stable  and  storehouse.  This  road- 
way or  street  has  been  used  by  the  public  and  plaintiffs  as  a 
means  of  conducting  and  carrying  on  the  business  appertain- 


Dec.  1893.]       Lewis  v.  City  of  Portland.  779 

ing  to  this  wharf  and  warehouse,  and  the  facts  indicate  that 
it  has  not  been  used  for  any  other  purpose.  The  plaintiffs 
have  at  all  times  maintained  their  right  to  the  locus  in  quo 
consistent  with  its  use  as  a  passage  or  roadway  to  and  from 
their  wharf,  and  the  use  of  it  by  tiie  public  for  such  purpose 
was  not  under  a  claim  of  right,  but  by  their  permission.  The 
city  authorities  have  not  exercised  any  acts  of  ownership  over 
or  assumed  any  right  te  control  it;  nor  has  the  city  made  any 
improvements  or  performed  any  work  upon  the  same  by  way 
of  repairs  or  otherwise,  but  the  evidence  shows  tliat  tiie 
plaintiffs  have  used  and  occupied  such  property  to  the  exclu- 
sion of  the  public,  except  so  far  as  was  necessary  for  the  pub- 
lic tu  use  it  in  doing  business  at  their  wharf.  The  evidence 
also  shows  that  the  plaintiffs  have  asserted  their  ownership  of 
the  land  in  controversy  by  acts  and  declarations  which  are 
entirely  inconsistent  with  any  intention  to  abandon  or  dedi- 
cate it  to  the  public  use.  They  have  used  it  for  the  storage 
of  iron,  brick,  and  other  heavy  freight;  they  have  improved 
and  repaired  it;  they  have  kept  a  gate  across  it  for  ten  or 
twelve  years;  exercised  the  right  to  exclude  persons  or  teams 
from  it  whenever  they  chose  to  do  so;  they  have  publicly  and 
repeatedly,  in  connection  with  the  use  of  the  property,  de- 
clared that  it  was  not  a  public  street,  but  a  private  way  to  their 
wharf  and  warehouse. 

In  Irwin  v.  Dixon,  9  How.  10,  in  which  the  facts  are 
similar  to  the  case  at  bar,  the  court  says:  **From  the 
very  nature  of  wharf  property,  likewise,  the  access  must  be 
kept  open  for  convenience  of  the  owner  and  his  **'  custom- 
ers, but  no  one  ever  supposed  that  the  property  thereby  be- 
came public   instead  of  private No  length   of   time 

during  which  property  is  so  used  can  deprive  an  owner  of  his 

title While  any  one  might  be  allowed  to  travel  over 

this  space  from  the  warehouse  to  the  wharf  and  river,  when 
convenient  and  not  interfering  with  the  owner,  it  would  not 
be  because  it  had  been  intended  to  give  to  tlie  public  a  right 
of  way  over  these  premises,  but  because  he  himself  intended 
to  travel  over  it,  and  while  so  doing  and  so  leaving  it  open 
would  not  be  captious  in  preventing  others  from  traveling 
there."  The  same  principle  is  laid  down  in  the  note  to 
Dovckiton  V.  Payne,  2  Smitli's  Lead.  Cas.  Hare  <fe  Wallace's 
notes,  155,  wherein  it  is  said:  "  H,  therefore,  a  person  opens 
and  uses  a  space  upon  his  own  land  as  a  road  for  his  own  con- 
yenience  and  purposes,  the  mere  fact  that  the  community  are 
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ftllowed  to  make  use  of  it  in  common  with  him  for  even  twenty 
•or  thirty  years  will  not  constitute  a  dedication  of  it  to  the 
public  use,  especially  in  the  face  of  declarations  on  his  part 
inconsistent  with  an  assent  to  such  dedication."  So  that  the 
use  of  the  locus  in  quo  by  the  public  in  the  manner  referred 
to  is  entirely  inconsistent  with  the  ownership  of  the  plaintiffs, 
*nd  therefore  the  public  have  not  acquired  a  prescriptive  right 
by  user  to  the  land  in  controversy. 

6.  The  next  question  to  be  determined  is  as  to  the  right  of 
the  plaintiffs  to  erect  and  maintain  a  wharf  at  the  locus  in  quo 
extending  to  the  navigable  water  of  the  Willamette  river. 
The  contention  for  the  defendant  is  that  the  title  to  the  soil 
under  the  Willamette  river  is  in  the  state  by  virtue  of  its 
sovereignty,  and  that  riparian  owners,  without  a  license  or 
grant  from  the  state,  have  no  authority  or  right  to  maintain 
a  wharf  beyond  the  ordinary  high-water  mark.  Hence,  they 
claim  that,  if  the  plaintiffs  have  erected  their  wharf  and 
extended  it  "®  over  the  submerged  soil  of  such  river  to  its 
navigable  waters  without  any  license  from  the  state,  they 
have  erected  a  purpresture  which  may  be  abated,  or  removed 
as  a  common  nuisance.  The  theory  of  their  argument  is  that 
in  this  country  the  law  as  to  navigable  fresh  water  is  the 
same  as  to  waters  moved  by  the  tide;  that,  in  either  case,  the 
state,  by  virtue  of  its  sovereignty,  is  the  owner  of  the  sub- 
jacent soil  of  its  navigable  rivers,  including  tide  lands  or 
submerged  lands  contiguous  to  deep  water;  that  as  such 
owner  it  has  the  right  to  regulate  the  use  of  such  lands,  or 
to  dispose  of  them  in  any  way  that  will  not  impair  or  inju- 
riously affect  the  public  interests  in  such  rivers,  especially 
for  purposes  of  navigation  and  commerce,  free  from  any  ease- 
ment of  the  upland  owners,  who  can  only  acquire  the  right 
to  extend  a  wharf  over  them  by  its  consent,  obtained  by 
legislation  or  acquired  by  acquiescence  through  local  usage; 
and  that,  as  a  consequence,  unless  the  plaintiffs,  as  riparian 
owners,  have  obtained  the  consent  of  the  state  to  extend  their 
wharf  over  the  submerged  soil  of  the  Willamette  river  to  the 
point  of  its  navigability,  they  cannot  be  considered  as  having 
any  right  in  the  premises  which  the  state  is  bound  to  respect; 
nor  can  their  wharf  be  recognized  as  a  legal  structure,  the 
taking  or  condemnation  of  which  for  a  public  use  would 
-entitle  them  to  compensation  as  for  private  property. 

By  the  common  law,  in  England,  the  title  to  the  shore  of 
the  sea,  and  the  arms  of  the  sea,  and  the  soil  under  tide 
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water,  is  vested  in  the  king,  who  has  a  proprietary  interest 
therein  which  he  may  grant  or  dispose  of,  subject  to  the  pub- 
lic use  for  navigation  and  commerce.  "The  jus  privatum,''*' 
says  Lord  Hall,  "that  is  acquired  by  the  subject,  either  by- 
patent  or  prescription,  must  not  prejudice  the  jus  publicum^ 
wherewith  public  rivers  and  the  arms  of  the  sea  are  affected 
to  the  public  use":  De  ***  Jure  Maris,  22.  The  soil  so 
vested  in  the  king  can  only  be  transferred  subject  to  the  pub- 
lic trust.  In  this  country  the  state  has  succeeded  to  the- 
ownersliip  and  sovereignty  over  such  lands,  charged  with  a 
like  public  trust;  and  the  law  is  now  regarded  as  settled  that 
the  state,  by  virtue  of  its  sovereignty,  is  regarded  as  the- 
owner  of  lands  covered  by  tide  water,  and,  as  an  incident  of 
such  ownership,  has  the  right  to  use  or  dispose  of  them  in 
such  way  as  will  not  impair  or  prejudice  the  public  interests 
or  privileges,  such  as  fishing,  navigation,  and  commerce.  As 
touching  this  subject,  Mr.  Justice  Field  said:  "Upon  the 
admission  of  California  into  the  union  upon  equal  footing 
with  the  original  states,  absolute  property  in,  and  dominiotv 
and  sovereignty  over,  all  soils  under  the  tide  waters  within 
her  limits  passed  to  the  state,  with  the  consequent  right  to- 
dispose  of  the  title  to  any  part  of  said  soil  in  such  manner 
as  she  might  deem  proper,  subject  only  to  the  paramount 
right  of  navigation  over  the  waters,  so  far  as  such  navigation 
might  be  required  by  the  necessities  of  commerce  with  foreign 
nations,  or  among  the  several  states,  the  regulation  of  which 
was  vested  in  the  general  government":  Weber  v.  Harbor 
Commrs.,  18  Wall.  65.  And  in  Bowlby  v.  Shively,  22  Or.  410, 
in  conformity  with  our  previous  adjudications,  it  was  held 
that  when  the  state  of  Oregon  was  admitted  into  the  union 
the  tide  lands  became  its  property,  and  subject  to  its  juris- 
diction and  disposal;  that,  in  the  absence  of  legislation  or 
usage,  the  common-law  rule  would  govern  the  rights  of  upland 
proprietors,  and  by  that  law  the  title  to  such  lands  is  in  the^ 
state;  that  the  state  has  the  right  to  use  or  dispose  of  its  title  in 
such  manner  as  it  might  deem  best,  free  from  any  easement 
of  such  upland  owners  therein  other  than  such  as  the  state 
might  choose  to  resign  to  then),  subject  only  to  the  paramount 
right  of  navigation,  and  the  uses  '•**  of  commerce.  The 
same  rule  has  been  extended  to  our  great  fresh-water  lakes, 
which,  owing  to  the  extended  commerce  conducted  U()on 
them,  are  treated  as  inland  seas;  and  also,  in  some  of  the 
•tales,  to  the  great  fresh-water  rivers  which  are  navigable  ia 
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fact,  as  the  Mississippi,  the  Missouri,  the  Ohio,  and,  in  the 
state  of  Pennsylvania,  to  all  its  permanent  rivers;  such  rule 
depending  on  the  law  of  each  state  as  to  what  waters,  and  to 
what  extent,  the  prerogative  of  the  state  over  the  lands  under 
water  shall  be  exercised.  The  question,  as  Mr.  Justice  Brad- 
ley said,  is  one  for  the  several  states  themselves  to  determine' 
*'If  they  choose  to  resign  to  the  riparian  proprietor  rights 
which  properly  belong  to  them  in  tiieir  sovereign  capacity  it 
is  not  for  others  to  raise  objections":  Barney  v.  Keokuk,  94 
U.  S.  324.  So  it  appears  that  the  same  rule  as  to  the  owner- 
ship of,  and  the  sovereignty  over,  lands  under  the  navigable 
waters  of  the  great  lakes  and  fresh-water  rivers  applies  which 
obtains  at  common  law  as  to  the  ownership  of,  and  sovereignty 
over,  lands  under  tide  waters,  and  that  such  lands  are  held 
by  the  same  right  in  the  one  case  as  the  other,  and  subject 
to  the  same  trusts  and  limitations:  Illinois  Cent.  R.  R.  Go.  v. 
Illinois,  146  U.  S.  436. 

7.  In  respect  to  the  tide  lands,  the  state,  as  owner,  has  pro- 
vided by  legislation  for  their  sale  and  disposal  free  from  any 
right  of  the  upland  owners  therein,  except  such  as  it  saw  fit  to 
recognize  in  them,  or  their  grantees,  in  consideration  of  the 
fact  that  prior  to  such  legislation  the  tide  lands  had  often 
been  dealt  with  by  the  adjacent  owners  as  private  property, 
subject,  however,  to  the  paramount  right  of  navigation  and 
the  uses  of  commerce:  Bowlby  v.  Shively,  22  Or.  410.  But 
in  respect  to  navigable  fresh-water  rivers  in  this  state  there 
has  been  no  legislation  for  the  sale  or  disposal  of  any  por- 
tion of  the  submerged  lands  lying  between  the  upland  and 
***  navigable  waters.  Such  lands,  so  far  as  any  legislative 
action  is  concerned,  have  not  been  treated  by  the  state  in  the 
proprietary  way  which  it  has  asserted  and  applied  to  the 
tide  lands;  and  some  of  the  decisions  of  its  courts  recognize 
certain  rights  in  the  riparian  owners,  arising  from  adjacency, 
which  do  not  belong  to  them  in  common  with  the  public. 
In  Minto  v.  Delaney,  7  Or.  337,  it  was  held  that  the  river  is 
the  boundary  of  lands  lying  along  the  Willamette,  and  that 
accretions  formed  on  the  shore  by  the  gradual  receding  of 
the  water  belong  to  the  riparian  owner;  and  in  Moore  v.  Will' 
amette  Transp.  Co.,  7  Or.  357,  that  rocks  and  shoals  along 
the  margin  of  the  same. river  belong  to  the  riparian  owner. 
While,  therefore,  the  state,  as  the  owner  of  the  submerged 
lands  of  navigable  fresh-water  rivers  has  not  treated  its 
proprietary  interest  in  any  portion  of  them  as  subject  to  sale 
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or  disposal,  it  has  recognized  certain  rights  in  the  riparian 
owners,  not  common  to  the  public,  in  the  shoal  water  in  front 
of  their  lands. 

It  is  common  knowledge  that  before  and  after  the  state 
was  admitted  into  the  union  the  riparian  owners  along  the 
navigable  fresh-water  streams  within  its  limits  acted  on  the 
assumption  that  the  right  of  wharfage  was  incident  to  their 
land,  and  built  wharves  in  front  thereof.  Some  of  these 
wharves,  like  the  plaintiffs',  are  expensive  structures,  and  of 
great  advantage  and  benefit  to  commerce.  Nor  is  this  all. 
Upon  the  tidal  waters  such  owners,  believing  that  the  tide 
lands  adjacent  to  their  uplands  belonged  to  them,  built 
wharves  over  the  same,  and  dealt  with  them  as  private  prop- 
erty. This  condition  of  things  was  recognized  in  the  legisla- 
tion referred  to  (Laws  1876,  p.  70),  and  in  consideration 
thereof,  and  as  an  act  of  justice,  a  preference  was  given  to 
the  riparian  owners  in  the  provisions  for  the  sale  of  such 
land,  "  though  the  state  was  under  no  legal  obligation  to  rec- 
ognize the  ■**  rights  of  either  the  riparian  owner  or  those 
who  had  occupied  these  tide  lands,"  as  Boise,  J.,  said,  "still 
the  legislature,  considering  the  fact  that  these  lands  had  been 
dealt  with  as  private  property,  and  improved  sometimes  by 
the  erection  of  expensive  structures  which  were, a  great  ad- 
vantage to  commerce,  made  what  we  think  wise  and  just 
provisions  for  the  protection  of  those  who  had  spent  their 
money  in  purchasing  and  improving  these  lands,  which  im- 
provements were  in  many  cases  absolutely  necessary  as  aids 
to  commerce":  Parker  v.  Rogers,  8  Or.  190.  All  this  goes  to 
show  that  the  custom  which  obtained  of  building  wharves 
along  the  navigable  rivers  of  the  state  by  riparian  owners 
was  fully  understood,  and  that  there  was  no  intention  to 
interfere  or  obstruct  the  right  to  wharf  across  the  submerged 
lands  on  nontidal  or  fresh-water  rivers,  but  that  the  act  was 
only  designed  to  provide  for  the  sale  of  lide  lands  on  tidal 
waters,  the  effect  of  which  was  inconsistent  with  any  ease- 
ment or  right  of  the  upland  owner  therein  not  granted  to  him 
in  such  act.  This  becomes  all  the  more  apparent  by  the 
proviso  in  the  tide  land  act  (Laws  1876,  p.  70),  which  pro- 
vides: "That  the  Willamette,  Coquille,  and  Coos  rivers  shall 
not  be  deemed  rivers  in  which  the  tide  ebbs  and  flows,  within 
the  meanit)g  of  this  act,  ....  and  that  the  title  of  this 
state  to  any  tide  or  overflowed  lands  upon  said  rivers  is 
hereby  granted  and  confirmed  to  such  owner  of  the  adjncotit 
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lands."  This  grant  conveyed  the  title  to  all  such  lands 
along  these  rivers,  whether  tide  or  overflowed,  to  the  ripariaa 
owners,  subject  to  the  public  trust.  As  the  Willamette  is  a- 
fresh-water  river,  and  only  slightly  affected  by  the  tides  a 
short  distance  from  its  mouth,  there  is  no  tide  land  at  Port- 
land, as  held  in  Andrus  v.  Knott,  12  Or.  501,  and  therefore  it 
results  that  if  the  submerged  or  overflowed  lands  described 
in  the  act  include  such  as  are  not  affected  by  the  tides,  and 
lie  between  **'  the  upland  and  navigable  water,  they  belong- 
to  such  owners,  subject  to  the  paramount  right  of  navigation 
and  commerce.  There  is  a  marked  distinction  made  hy 
such  legislation  between  the  submerged  lands  of  fresh  navi- 
gable waters  and  those  covered  by  the  flux  and  reflux  of  the 
tide,  and  known  as  tide  lands.  In  view  of  these  considera- 
tions, and  the  tendency  of  our  adjudications  to  recognize 
rights  in  the  riparian  owners  on  the  Willamette  river  that  do 
not  belong  to  the  public,  and  the  custom  which  has  prevailed 
from  the  early  settlement  of  the  country  in  respect  to  the 
building  of  wharves,  it  is  at  least  reasonable  to  infer  that  the 
state  has  acquiesced  in  the  right  of  the  riparian  owners  to 
build  wharves  in  aid  of  navigation.  In  fact  the  absence  of 
legislation  in  respect  to  the  state's  proprietary  interest  in  the 
shoal  water  of  submerged  lands  of  the  Willamette  river,, 
taken  in  connection  with  the  legislation  providing  for  the 
sale  and  disposal  of  tide  lands,  and  adjudications  to  the  effect 
that  the  grant  of  its  proprietary  interest  therein  is  free  from. 
any  easement  of  the  riparian  owner,  and  subject  only  to  the 
public  right  of  navigation  and  commerce,  leads  to  the  con- 
clusion that  it  is  the  policy  of  this  state,  as  of  other  states,  to- 
allow  riparian  owners  on  such  rivers  to  build  wharves  in  aid 
of  navigation. 

Mr.  Gould  says:  "  Riparian  owners  upon  navigable  fresh- 
water rivers  and  lakes  may  construct  in  shoal  water  in  front 
of  their  land  wharves,  piers,  landings,  and  booms  in  aid  of 
and  not  obstructing  navigation.  This  is  a  riparian  right,, 
being  dependent  upon  title  to  the  bank,  and  not  upon  title  to- 
the  river-bed.  Its  exercise  may  be  regulated  or  prohibited. 
by  the  state;  but,  so  long  as  it  is  not  prohibited,  it  is  a  pri- 
vate right  derived  from  the  passive  or  implied  license  by  the 
public.  As  it  does  not  depend  upon  title  to  the  soil  under 
water  it  is  equally  valid  in  the  states  in  which  the  river  beds^ 
are  held  to  be  public  ***  property,  and  in  those  in  which, 
they  are  held  to  belong  to  the  riparian  proprietors,  iisque  ad. 
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jilum  aqux'^  Again,  he  says:  "The  legislature  may  author- 
ize the  extension  of  such  structures  beyond  low-water  mark; 
but,  if  not  sanctioned  by  the  legislature,  they  are  illegal,  so 
far  as  to  interfere  with  or  limit  the  right  of  navigation": 
Gould  on  Waters,  sec.  176.  In  view  of  these  considerations, 
the  wharf  of  plaintifiFs,  being  in  aid  of  navigation,  is  a  legal 
structure  and  private  property,  which  can  only  be  taken  for 
public  use  according  to  established  law,  and  with  due  com.- 
peni?at ion  therefor.  ^•^' 

8.  Passing  these  considerations  for  the  present,  there  ur 
another  phase  of  the  case  which  seems  to  be  decisive  of  the 
assent  of  the  state  to  the  building  of  plaintiffs'  wharf.  The 
legislative  assembly,  at  its  session  held  in  1862,  passed 
the  following  act  relating  to  wharves  in  cities: 

"  Sec.  4227.  The  owners  of  any  land  in  this  state  lying 
upon  any  navigable  stream  or  other  like  water,  and  within 
the  corporate  limits  of  any  incorporate  town  therein,  are 
hereby  authorized  to  construct  a  wharf  or  wharves  upon  the 
same,  and  extend  such  wharf  or  wharves  into  such  stream  or 
other  like  water  beyond  low-water  mark  so  far  as  may  be 
necessary  and  convenient  for  th«  use  and  accommodation  of 
any  ships  or  other  boats  or  vessels  that  may  or  can  navigate 
such  stream  or  other  like  water. 

*'  Sec.  4228.  The  corporate  authorities  of  the  town  wherein 
such  wharf  or  wharves  is  proposed  to  be  constructed  shall 
have  power  to  regulate  the  exercise  of  the  privilege  or  fran- 
chise herein  granted;  and,  upon  the  application  of  the  person 
entitled  to  and  desiring  to  construct  such  wharf  or  wharves, 
such  corporate  authority  shall,  by  ordinance  or  other  like 
mode,  prescribe  the  mode  and  extent  to  which  the  same  may 
be  exercised  beyond  the  line  of  low-water  mark,  so  that  such 
wharf  or  wharves  shall  not  be  constructed  *•*  any  further 
into  such  stream  or  other  water  beyond  such  low-water  line 
than  may  be  necessary  and  convenient  for  the  purptise  ex- 
pressed in  section  4227,  and  so  that  the  same  will  not  unnec- 
essarily ititerfere  with  the  navigation  of  such  stream  or  other 
like  water." 

In  1869  the  city  of  Portland,  under  the  authority  of  this 
statute,  passed  an  ordinance  defining  the  wharf  limits  and 
regulating  the  building  of  the  same.  Section  3  of  this  ordi- 
nance provides  that  "all  wharves  and  piles  now  erected  or 
driven  beyond  the  lines  described  in  section  1  of  this  ordi- 
nance shall  be  removed  to  conform  to  the  above-described 
AM.  St.  Kbf..  Vol.  XLIL  -00 
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line  within  ten  years  from  the  date  of  the  approval  of  this 
ordinance;  provided,  that  if  any  such  wharf  or  structure  shall 
be  at  any  time  destroyed  by  the  elements,  or  so  damaged  as 
to  necessitate  the  rebuilding  thereof,  it  shall  be  rebuilt  to 
conform  to  said  above-described  lines." 

The  contention  for  tlie  defendants  is  that  the  plaintiffs' 
wharf  having  been  already  built  when  the  statute  was  passed 
did  not  come  within  its  purview;  that  the  statute  provides 
for' the  doing  of  future  acts  under  the  regulation  of  the  cor- 
porate authorities;  that  it  does  not  legalize,  or  attempt  to 
legalize,  wharves  theretofore  constructed;  that  the  words 
** proposed  to  be  constructed,"  and  "desiring  to  construct," 
and  "hereby  authorized  to  construct,"  show  beyond  cavil 
that  future  and  not  past  erections  were  what  the  lawmakers 
Lad  in  mind.  The  rule  undoubtedly  is  that  a  statute  is  to  be 
construed  to  operate  prospectively  and  not  retrospectively, 
unless  the  language  is  so  plain  and  direct  as  to  preclude  all 
question  as  to  the  intention  of  the  legislature.  Th«  rule  is 
founded  on  the  principle  that  a  construction  shouJd  not  be 
given  to  a  statute  that  will  take  away  or  restrict  rJghts,  un- 
less the  intention  of  the  legislature  cannot  be  otlierwise  s^tJs- 
fied.  A  retrospective  law  is  always  subject  to  the  limitati'>u 
that  it  *®®  shall  not  be  such  as  is  termed  ex  post  facto,  or  as 
impair  the  obligations  of  contracts.  But  we  do  not  think 
there  is  any  occasion  to  apply  the  principle  suggested  to  the 
statute  in  question.  There  is  no  claim  that  it  aflTects  past 
transactions,  or  relates  back  and  gives  them  validity.  It  fs 
not  pretended  that  the  statute  has  a  retroactive  effect,  and 
made  wharves  legal  structures  which  were  erected  prior  ta 
its  enactment.  The  statute  neither  commands  certain  act? 
or  things  to  be  done,  nor  prohibits  them  from  being  done.  It 
is  a  permissive  statute,  which  allows  certain  things  to  be 
done  without  commanding  them.  "  Under  the  provision 
of  the  statute,"  said  Boise,  J.,  "any  person  within  an  incor^ 
porated  town  within  this  state  may  build  and  maintain  a 
wharf  from  his  land  at  high  water  into  navigable  water,  so 
far  as  is  necessary  or  convenient  to  accommodate  shipping, 
if  he  conforms  to  the  legal  restrictions  imposed  on  him  by  the 
authorities  of  the  town,  and  does  not  impede  navigation. 
Such  structures  are  erected  in  all  commercial  towns,  and 
have  been  recognized  as  legal  structures  in  all  the  states": 
Parker  v.  Taylor,  7  Or.  446.  The  statute  simply  grants  per- 
mission or  license  to  any  upland  owner  in  an  incorporated 
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town  whose  land  fronts  upon  a  navigable  stream  to  construct 
3,  wharf  in  front  of  his  land,  which  permission,  when  acted 
upon,  renders  his  wharf  a  legal  structure.  Its  object  is  to 
encourage  the  building  of  wharves  to  aid  navigation,  and  for 
the  benefit  of  commerce.  Within  its  purport,  then,  what 
-difference  would  it  make  whether  the  wharf  was  built  before 
-or  after  the  statute  was  enacted.  In  either  case  the  wharf 
would  serve  the  object  it  sought  to  accomplish,  and  hence  be 
^  legal  structure  within  its  spirit  and  intent. 

9.  But  it  is  argued  that  the  leave  granted  under  the  statute 
i)eing  merely  a  permission  or  license  it  is  revocable  at  the 
pleasure  of  the  state;  and  that,  as  a  consequence,  **'  the 
wharf  of  the  plaintiffs  ceases  to  be  a  legal  structure,  or  to 
have  a  legal  existence,  when  the  leave  is  withdrawn  or  the 
license  revoked.  The  statute  has  not  been  repealed  either 
<lirectly  or  by  implication,  and,  so  far  as  it  is  concerned, 
there  is  no  revocation  of  the  license  granted.  The  most  that 
has  been  claimed  for  the  Meussdorffer  act  (Laws  1891)  in 
that  connection  is  that  it,  being  for  a  public  purpose,  operates 
to  revoke  the  license  of  the  plaintiffs,  and  thereby  to  deprive 
their  wharf  of  its  legal  foundation  and  existence.  It  will  be 
observed,  then,  that  the  argument  is  based  on  the  theory  that 
the  permission  granted  by  the  statute  to  build  wharves  is 
merely  a  license,  and,  as  such,  may  be  revoked  at  the  pleas- 
ure of  the  state,  after  it  has  been  acted  upon,  and  the  wharf 
-erected.  This  is  not  so.  As  was  said  in  Bowlby  v.  Sliively, 
22  Or.  410,  the  statute  does  not  vest  any  right  until  exercised; 
it  is  a  license  revocable  at  the  pleasure  of  the  legislature  un- 
til acted  upon  and  availed  of.  It  is  doubtless  true  that  if 
the  statute  should  be  repealed,  or  the  adjacent  tide  lands 
disposed  of,  the  privilege  given  the  upland  owner  to  build  a 
wharf  across  the  tide  lands  to  deep  water,  unless  acted  upon 
or  availed  of,  would  be  revoked.  But  the  riparian  owners 
who  have  taken  advantage  of  the  permission  or  privilege  to 
build  wharves — especially  those  on  fresh  navigable  waters, 
for  the  reasons  suggested — havo  acquired  rights  that  would 
not  be  affected  by  the  repeal  of  the  statute.  These  wharves 
Are  legal  structures,  and  as  such  are  private  property,  which 
■cannot  be  taken  without  due  process  of  law,  and  due  com- 
|)en8ation  therefor.  Hence,  the  contention  of  the  defendants 
that  the  Meussdorffer  act — which  authorises  the  location  and 
<x>nstruction  of  the  Burnside  street  bridge,  and  under  which 
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they  are  proceeding  to  build  it — is  a  revocation  of  the  leave  or 
license,  cannot  be  maintained. 

*®®  Nor  do  we  find  any  thing  in  the  case  of  the  niinoi» 
Cent.  R.  R.  Co.  v.  Illinois,  146  U.  S.  436,  in  conflict  with  thi» 
result.  There  the  grant  of  the  submerged  soil  of  the  lake- 
was  in  such  quantity  as,  in  the  opinion  of  the  court,  impaired 
the  public  interest  in  its  waters,  and  operated,  if  irrepealable,. 
as  an  abdication  by  the  state  of  its  trust  over  the  property. 
The  right  of  a  riparian  owner  to  build  a  wharf  over  the  sub- 
merged soil  of  a  river  to  navigable  water  is  not  inconsistent 
with  the  public  interest,  nor  in  prejudice  of  the  public  rights^ 
Nor  does  the  grant  of  such  subjacent  soil  or  tide  lands,  sub- 
ject to  the  paramount  right  of  navigation  and  commerce,, 
authorize  its  use  for  any  purpose  inconsistent  with  the  public 
interest.  The  land  in  front  of  the  riparian  owner,  when  used 
for  a  wharf,  and  under  proper  regulation,  is  in  aid  of  naviga- 
tion, and  for  the  benefit  of  commerce.  Of  course  the  state  has- 
the  right  to  regulate  the  building  of  wharves,  or  to  determine 
how  far  rights  in  submerged  soil  can  be  exercised  consist- 
ently with  the  easement  of  navigation.  Our  state  has  made- 
such  regulations,  and,  as  there  is  no  claim  that  the  wharf  of 
the  plaintiffs  impedes  navigation,  or  is  not  erected  in  con- 
formity with  its  requirements,  it  must  be  regarded  as  a  legal 
structure,  and  entitled  to  be  protected  as  private  property. 
Although  the  evidence  shows  that  the  original  wharf  was 
torn  down  and  rebuilt  in  the  year  1866,  in  conformity  with 
the  ordinance,  we  have  not  deemed  it  necessary  to  refer  to- 
that  fact  as  strengthening  the  right  of  the  plaintiffs  in  the- 
premises.  Within  the  principle,  and  for  tlie  reasons  sug- 
gested, it  is  apparent  that  the  cases  of  Rundle  v.  Delaware 
etc.  Co.y  14  How.  80,  Monongahela  Nav.  Co.  v.  Coons,  6  Watts- 
&  S.  101,  Susquehanna  Canal  Co.  v.  Wright,  9  Watts  &  S.  9, 
42  Am.  Dec.  312,  do  not  determine  the  questions  involved  iu 
the  case  at  bar.  The  right  to  build  **•  and  maintain  * 
wharf,  being  in  aid  of  navigation  and  for  the  benefits  of  com- 
merce, rests  on  a  different  footing  and  principle  from  a 
license  to  erect  mills  with  dams  which  may  impede  or  ob- 
struct navigation,  or  canals  diverting  the  waters  of  a  navi- 
gable river.  Without  further  reference  it  is  sufficient  to  say 
that  we  think  the  plaintiffs  have  a  right  of  property  in  their 
wharf  of  which  they  cannot  be  deprived,  except  in  accord- 
ance with  established  law,  and,  if  it  should  be  necessary  that 
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it  should  be  taken  or  destroyed  for  the  use  of  the  bridge,  that 
it  cannot  be  done  without  due  compensation  therefor:   Mo- 
■nongahela  Nav.  Co.  v.  United  States^  148  U.  S.  312. 
This  decree  must  be  affirmed. 

DEDicATioy  OF  Streets  by  Reference  to  Maps.  —  Estoppel:  See 
Oaage  City  v.  Lai-kin,  40  Kan.  206;  10  Am.  St.  Rep.  186,  and  note;  People 
V.  Jieed,  81  Cal.  70;  15  Am.  St.  Rep.  22,  and  note;  Trustees  of  M.  E. 
<'liurdi  V.  Mayor,  33  N.  J.  L.  13;  97  Am.  Dec.  696,  and  note;  Gardiner  v. 
Tisdale,  2  Wis.  253;  60  Am.  Dec.  407.  As  to  estoppel  against  the  original 
proprietor,  8«e  In  re  Opening  of  Brooklyn  Street,  118  Pa.  St.  640;  4  Am. 
St.  Rep.  618;  Weisbrod  v.  Chicwjo  etc.  By.  Co.,  18  Wis.  35;  86  Am.  Dec. 
743. 

Streets.— Dedication  Depends  upon  Assent  of  Owner,  Intention, 
.AND  Acceptance,  but  dedication  may  be  implied  from  a  series  of  acts:  See 
Mason  v.  City  of  Sioux  Falls,  2  S.  Dak.  640;  39  Am.  St.  Rep.  802,  and 
«iote;  monographic  note  to  State  v.  Trask,  27  Am.  Dec.  562,  563;  note  to 
J'eople  V.  Reed,  15  Am.  St.  Rep.  30-3.'i,  discussing  the  question  as  to 
'Whether  certain  land  in  controversy  had  been  dedicated  to  public  use  as  a 
«treet.     Note  to  Oaage  City  v.  Larkin,  10  Am.  St.  Rep.  189. 

Streets. — Dedication,  Evidence  of,  by  User:  Mason  v.  City  of  Sioux 
F<dl»,  2  S.  Dak.  640;  39  Am.  St.  Rep.  802,  and  note;  note  to  StaU  v.  Traak, 
•27  Am,  Dec.  564;  Commonwealth  V.  Moorehead,  118  Pa.  St.  344;  4  Am.  St. 
Rep.  599. 

Tide  Lands. —Title  of  State  to:  ^ee  Commonwealth  v.  Mancheitter,  152 
Mass.  230;  23  Am.  St.  Rep.  820,  and  note;  Miller  v.  Mendenhall,  43  Minn. 
$5;  19  Am.  St.  Rep.  219,  and  note. 

RiuHi-a  OF  Shore  Owners  on  Naviqablr  Waters. — Right  to  Tide 
Flats:  See  monographic  note  to  Miller  v.  Mendenfiall,  19  Am.  St.  Rep.  226- 
235. 

Wharves,  etc.— Right  of  Riparian  Owners  to  Build  on  Navioablb 
Waters:  See  Prior  v.  Swartz,  62  Conn.  132;  36  Am.  St.  Rep.  333,  and 
note;  CUy  of  Janeaville  v.  Carpenter,  77  Wis.  288;  20  Am.  St  Rep.  123, 
«nd  note.  Riparian  rights  and  wharf  privileges  are  property  which  can- 
not be  taken  away  without  compensation:  Ramsey  v.  New  York  etc.  Ry. 
■Co.,  133  N.  Y.  79;  28  Am.  St.  Rup.  600;  City  of  Janeaville  v.  Carpenter,  77 
Wis.  288;  20  Am.  St.  Rep.  123. 

Wharf  Rights  of  Riparian  Owners  in  the  Absknck  of  Con.stito- 
tiosal  or  Statutory  Rkoulatio.ns  or  Prohibitions:  See  Shirely  v. 
Boiolby,  152  U.  S.  1,  affirming  BowUty  v.  SIdcely,  'tl  Or.  410;  Prior  v. 
Swirlz,  62  Conn.  132;  36  Am.  St.  Rep.  333;  Miller  v.  Mendei>hall,  43  Minn. 
1)5;  19  Am.  St.  Rep.  219;  Parker  v.  Weat  Coast  Packing  Co.,  17  Or.  610. 
Such  rights  must  be  distinguished  from  riparian  rights  whioh  have  beea 
«ettled  by  legislation:  Eiaenbach  v.  HiUndd,  2  Wash.  236. 
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State  v,  Adams. 

[28  Oeeqon,  172.] 
SsDDCTiON — Pbohiss  ov  Marriage. — Seduction,  accomplished  ander  prom- 
ise of  marriage  to  be  performed  only  on  condition  that  pregnancy  re^ 
snlts  from  the  intercourse,  is  not  seduction  within  a  statute  punishing 
seduction  "under  promise  of  marriage."  Within  the  meaning  of  such, 
statute  seduction  must  be  accomplished  by  means  of  an  absolute  prom- 
ise of  marriage,  or  one  which  becomes  absolute  the  moment  the  womaa- 
yields. 

M.  L.  Pipes,  J.  W.  Whalley,  and  R.  S.  Strahan,  for  the  ap- 
pellant. 

G.  E.  Chamberlain,  attorney  general,  and  W.  T.  Hume,  di«- 
trict  attorney,  for  the  respondent. 

*■"  Bean,  J.  The  evidence  shows  that  the  prosecutrix^ 
who  is  about  twenty-seven  years  of  age,  came  to  Portland  in- 
January,  1891,  from  Council  Bluffs,  in  Iowa,  where  some  two- 
years  before  she  had  been  acquainted  with  defendant,  and 
had  kept  company  with  him  for  a  few  months.  In  April  or 
May  after  her  arrival  in  Portland  she  again  met  the  defendant- 
on  several  occasions  at  the  home  of  a  mutual  friend,  where- 
she  was  accustomed  to  visit,  and  was  frequently  accompanied 
by  him  on  her  return  after  these  visits  to  the  place  where  she- 
was  working  as  a  domestic.  On  one  of  these  occasions,  in 
either  April  or  May,  1891,  the  defendant  solicited  her  to  go- 
with  him  to  Portland  Heights,  to  which  she  first  objected, 
but  finally  consented,  and,  after  arriving  at  the  end  of  the- 
car  line,  they  walked  around  the  heights,  and  what  occurred,^ 
as  told  in  her  own  language,  is,  that  "  he  teased  me  and 
teased  me,  until  he  induced  me  to  give  up  to  him.  He  said 
if  he  hurt  me  in  any  way  he  would  see  me  through  and 
marry  me.  If  he  got  me  in  a  family  way  he  would  marry 
me.  I  told  him  my  intention  was  not  to  marry  at  all.  He- 
promised  if  he  hurt  me,  if  he  got  me  in  any  different  way,  he 
would  see  me  through,  or  see  that  I  was  cared  for  and  do- 
what  was  right;  promised  just  as  much  as  to  say,  'I  will 
marry  you.'  Said  he  never  would  hurt  me.  He  promised 
both  before  and  after  that  if  he  hurt  me  in  any  way  he  would 
see  me  through,  and  see  that  I  was  taken  care  of,  just  as- 
much  as  to  say, '  I  will  marry  you.' "  The  immoral  relation* 
thus  established  continued  at  frequent  intervals  until  a  few 
months  before  the  trial,  in  July,  1893,  and  resulted  in  preg- 
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nancy,  and  the  birth  of  a  stillborn  child  on  the  4th  of  May, 
1893. 

*'*  The  only  evidence  given  on  the  trial  of  a  promise  of 
marriage,  or  of  the  seduction,  was  that  of  the  prosecutrix, 
as  above  detailed,  and  which  defendant  contends  is  in- 
BufBcient  to  prove  the  crime  charged,  because,  as  he  con- 
tends, seduction  accomplished  under  a  promise  of  marriage 
to  be  performed  only  on  condition  that  pregnancy  results 
from  the  intercourse,  is  not  within  the  statute.  The  stat- 
ute (Hill's  Code,  sec.  18G3)  provides  that  "if  any  person, 
under  promise  of  marriage,  shall  seduce  and  have  illicit 
intercourse  with  any  unmarried  female  of  previous  chaste 
character,  such  person,  upon  conviction,  shall  be  punished, 
etc.  A  subsequent  marriage  of  the  parties  is  a  defense  to 
the  violation  of  this  section."  It  will  be  observed  that  mere 
illieit  intercourse  is  not  an  offense  under  this  statute,  nor  is 
seduction  alone  made  a  crime,  but  tiie  seduction  under  a 
subsisting  promise  of  marriage  of  an  unmarried  woman  of 
previous  chaste  character.  The  gist  of  the  offense  is,  that  the 
seduction  shall  be  accomplished  under  or  by  means  of  a  prom- 
ise of  marriage  which  is  unfulfilled.  Without  the  promise 
there  can  be  no  crime  under  this  statute,  however  reprehensi- 
ble the  conduct  of  the  man  may  be.  A  promise  of  marriage, 
and  her  reliance  upon  it,  must  be  the  means  of  inducing  tlie 
woman  to  surrender  her  virtue.  She  must  be  drawn  aside 
from  the  path  of  virtue  she  is  then  pursuing,  and  induced 
to  yield  to  the  solicitations  of  her  seducer,  by  means  of  and 
under  the  influence  of  a  promise  of  marriage,  upon  the  j)er- 
formance  of  which  she  in  good  faith  iiad  a  right  to  rely. 
Nothing  less  will  satisfy  this  statute.  Its  object  is  not  to 
punish  illicit  intercourse,  but  to  punish  the  seducer  who 
by  means  of  a  promise  of  marriage  destroys  the  chastity  of 
an  unmarried  female  of  previous  chaste  character,  and  who 
thus  draws  her  aside  from  the  path  of  virtue  and  rectitude, 
and  then  fails  and  refuses  to  fulfill  his  promise.  It  is,  however, 
not  necessary  that  *'•  the  promise  should  be  technically  valid 
to  sustain  a  civil  action  for  breach  of  promise;  and,  although 
it  may  be  conditioned  upon  immediate  intercourse,  thus  ren- 
dering it  void  in  a  civil  proceeding  because  founded  upon  an 
immoral  consideration,  it  is  still  held  suflicient  to  sustain  a 
criminal  prosecution  if  the  woman  in  good  faith  relied  upon  it 
and  was  thereby  deceived:  Kenyan  v.  People,  26  N.  Y.  203; 
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84  Am.  Dec.  177;  Boyce  v.  People,  55  N.  Y.  644;  Callahan  v. 
State,  63  In d.  198;  30  Am.  Rep.  211;  People  v.  De  Fore,  64 
Mich.  693;  8  Am.  St.  Rep.  863.  In  such  case  the  mutual 
promise  of  the  woman  is  implied  from  her  yielding  to  the 
solicitations  of  her  seducer  under  his  promise  of  marriage, 
and  the  promise  becomes  absolute.  But  when  the  seduction 
is  accomplished  by  means  of  a  promise  of  marriage,  to  be 
performed  only  upon  the  condition  that  the  intercourse  results 
in  pregnancy,  no  promise  of  the  woman  can  be  implied  from 
6uch  yielding,  and  it  seems  to  us  the  contract  smacks  too 
much  of  a  corrupt  and  licentious  bargain  to  fall  within  the 
statute.  How  can  it  be  claimed  that  a  pure-minded  woman 
is  led  astray  and  her  ruin  accomplished  under  a  promise  of 
marriage  which,  with  her  assent,  amounts  to  nothing  more 
than  a  mutual  agreement  to  engage  in  illicit  relations  so  long 
as  pregnancy  does  not  result,  and  which  neither  party  expects 
nor  intends  shall  be  fulfilled  except  upon  the  happening  of  an 
event  which  may  never  occur?  Take  the  case  of  a  woman 
who  yields  under  a  promise  of  marriage  by  a  married  man, 
to  be  performed  on  the  death  of  his  wife,  could  it  be  seriously 
contended  that  such  a  case  could  be  within  the  statute? 
And  yet  it  is  difficult  to  conceive  any  difference  in  principle 
between  the  case  suggested  and  the  one  at  bar. 

The  statute  is  not  intended  as  an  act  to  punish  a  man  who 
prevails  upon  a  woman  to  gratify  his  lust  by  a  promise  *'• 
of  marriage  of  such  a  character.  Its  plain  object  is  to  pro- 
tect the  innocent  and  confiding  from  being  betrayed,  and 
surrendering  to  their  destroyers  all  that  is  estimable  in 
woman,  under  the  belief,  based  upon  what  she  supposes  to  be 
an  honorable  proposal  of  marriage,  to  be  performed  in  any 
event,  that  to  yield  is  but  to  anticipate  the  time  when  the  act 
will  be  lawful.  Its  design  is  to  protect  the  chaste  woman 
from  the  assaults  of  a  wicked  and  designing  man,  who  makes 
Mse  of  the  most  potent  of  all  seductive  arts  to  win  the  love 
and  confidence  of  a  woman  by  professions  of  love  and  mar- 
riage, and  not  to  protect  one  who  is  willing  to  gratify  her 
own  lustful  desires,  stipulating  only  that  if  her  shame  is 
likely  to  become  exposed  it  shall  be  shielded  by  marriage. 
It  recognizes  that  a  woman,  confiding  in  what  she  supposes 
to  be  an  honorable  promise  of  a  future  marriage,  and  rely- 
ing upon  it,  is  peculiarly  defenseless  against  the  solicitations 
and  persuasions  of  him  to  whom  she  is  betrothed,  and  has 
consequently  provided  for  the  punishment  of  him  who,  hy 
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means  of  such  a  promise,  is  guilty  of  betraying  that  confi- 
■dence  to  the  utter  ruin  and  disgrace  of  the  female,  and  the 
«candal  of  society.  It  was  passed  in  the  interest  of  good 
jnorals,  and  not  as  a  cover  for  licentiousness.  The  words 
•*' under  promise  of  marriage,  seduce,"  it  seems  to  us,  mani- 
festly contemplate  that  the  seduction  must  be  accomplisiied 
by  means  of  an  absolute  promise  of  marriage,  or  one  which 
becomes  absolute  the  moment  the  woman  yields.  Any 
other  construction  would  defeat  the  purpose  of  the  statute, 
«nd  render  it  a  cover  for  licentiousness.  In  this  case  the 
improper  relations  continued  between  the  prosecutrix  and 
defendant,  apparently  without  objection  on  her  part,  for  more 
than  a  year  after  she  is  alleged  to  have  been  seduced,  and 
3'et  during  all  that  time  there  was  no  subsisting  promise  of 
marriage.  The  defendant,  under  such  circumstances,  was 
guilty  of  no  crime  **'  for  which  he  could  be  punished  under 
the  statute,  for  the  condition  upon  which  his  promise  was  to 
be  performed  had  not  happened,  and  there  was  consequently 
no  broken  promise  for  which  he  could  be  punished.  The 
object  of  the  statute  is  not  to  punish  OTie  who  seduces  a 
woman  and  then  marries  her,  but  to  punish  one  who  uses 
the  promise  as  a  means  of  inducing  the  woman  to  submit  to 
his  lustful  desires,  and,  after  his  purpose  is  accomplished, 
abandons  his  victim  to  her  disgrace  and  shame.  If  the 
prosecutrix  was  seduced  at  all  it  was  at  tiie  time  the  first 
connection  took  place,  but  there  was  no  proniise  of  marriage 
then,  for  the  contingency  upon  which  it  was  to  become  abso- 
lute did  not  happen  until  long  after,  and  consequently  tiie 
promise  did  not  precede  tlie  intercourse,  which  is  essential 
to  constitute  the  crime. 

The  only  case  cited,  or  which  we  have  been  able  to  find, 
on  the  question  presented  by  this  record,  is  People  v.  Ilusiia, 
32  Hun,  58,  in  which  two  of  the  three  judges  of  the  second 
department  of  the  supreme  court  of  tiie  state  of  New  York, 
in  a  very  brief  opinion,  lield  that  seduction  acconiplislied 
under  a  promise  of  marriage  conditioned  on  pregnancy  re- 
sulting thereafter  is  within  a  statute  similar  to  ours.  This 
decision  seems  to  have  been  based  upon  tlie  proposition  that 
the  question  had  already  been  decided  by  the  court  of  ap- 
peals in  Kenynn  v.  People,  20  N.  Y.  203,  84  Am.  Dec.  177, 
and  in  Boyce  v.  People^  55  N.  Y.  644,  but  neither  of  tliese 
cases  goes  to  tiie  extent  of  holding  the  doctrine  for  which 
they  are  cited,  only  holding  that  a  promise  of  marriage  ou 
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condition  of  immediate  intercourse  is  sufficient,  because  the 
law  implies  a  mutual  promise  by  the  woman  from  her  yield- 
ing, and,  the  condition  thereby  being  fulfilled,  the  promise 
becomes  absolute.  But  when  the  promise  is  conditional, 
depeiiding  on  pregnancy,  the  condition  may  never  happen, 
and  consequently  the  defendant  may  never  be  under  any 
*'*  obligation  to  marry  the  prosecutrix.  He  is  not  under  a 
promise  to  marry  at  the  time  of  the  seduction,  and  may  in 
fact  never  be.  And  hence  it  seems  to  us  tlie  cases  referred 
to  do  not  sustain  the  doctrine  announced  in  People  v.  HustiSy 
32  Hun,  58,  and  we  are  unwilling  to  regard  that  case  as  con- 
trolling authority. 

This  conclusion  renders  unnecessary  an  examinr.tion  of 
any  of  the  other  questions  raised  on  this  appeal,  and  the 
judgment  of  the  court  below  is  therefore  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  are  not  in- 
consistent with  this  opinion. 

Reversed.  

Seduction.— Promise  oi  Marriagb  Conditionallt  Given:  See  the  ex- 
tended note  to  State  v.  Canon,  87  Am.  Dec.  408.  Seduction  under  promise 
to  marry  is  committed  if  the  man  has  carnal  intercourse  to  which  the  wom- 
an's assent  was  obtained  by  a  promise  of  marriage,  made  by  the  man  at 
the  time  and  to  which,  without  such  promise,  she  would  not  have  yielded: 
Putnam  v.  State,  29  Tex.  App.  454;  25  Am.  St.  Kep.  738,  and  note,  with 
the  cases  collected. 


Patterson  v.  Gallaghee. 

[25  Oregon,  227.] 
Mechanics' Ltens — Fixtures. — No  mechanic's  lien  can  attach  to  a  build- 
ing for  mere  fixtures  placed  therein  at  the  request  of  a  tenant  in  pos- 
session.    Mechanics'  liens  can  attach  only  for  material  or  work  which 
has  become  a  permanent  part  of  the  building  or  structure. 

Action  to  foreclose  a  mechanic's  lien.  Gallagher  leased  of 
Smith  and  Woodward  a  brick  building  for  a  saloon,  and  eni- 
ployed  the  plaintiffs  to  connect  his  bar  with  waterpipes  in 
the  building  and  with  a  sewer,  and  they  sought  by  this  action 
to  enforce  a  mechanic's  lien  for  their  charges  for  doing  this 
work.     They  recovered  judgment,  and  Gallagher  appealed. 

J.  Simon,  C.  A.  Dolph,  and  R.  Mallory,  for  the  appellant. 
V.  K.  Strode  and  C.  N.  Wait,  for  the  respondents. 
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sa8  pgj.  Curiam.  Several  objections  are  made  to  the  va- 
lidity of  the  lien,  but,  as  we  are  of  the  opinion  that  the 
labor  performed  and  material  furnislied  do  not  entitle  the 
plaintiff  to  a  lien  on  the  building  under  the  Mechanic's  Lien 
Law,  the  other  questions  need  not  be  considered.  The  statute 
confines  the  right  to  a  lien  to  a  person  "performing  labor 
upon  or  furnishing  material  to  be  used  in  the  construction^ 
alteration,  or  repair,  either  in  wliole  or  in  part,  of  any  build- 
ing." etc:  Hill's  Code,  sec.  3669.  Labor  upon  or  material 
used  in  the  construction,  alteration,  or  repair  of  a  building  ia 
the  test  of  the  right  to  a  lien  under  this  statute.  "  Li  other 
words,"  says  Finch,  J.,  "the  work  and  material,  both  in  f;ict 
and  intention,  must  have  become  a  part  and  parcel  of  the 
building  itself":  Ward  v.  Kilpatrick,  85  N.  Y.  413;  39  Am. 
Rep.  674.  The  right  to  a  lien  proceeds  upon  the  theory  that 
the  work  and  material  for  which  the  lien  is  sought  has  in- 
creased the  value  of  the  building  by  becoming  a  part  thereof;. 
and  where  such  labor  is  perfornied  or  material  furnished  at 
the  request  of  a  tenant,  in  order  to  charge  the  property  of  tlie 
landlord,  it  must  appear,  therefore,  in  addition  to  the  other 
requisites  of  section  3672,  that  such  labor  and  material  en- 
tered into  and  became  a  part  of  the  building,  and  not  merely 
a  fixture  for  the  mere  convenience  of  the  **®  tenant:  McMahon 
V.  Vickery,  4  Mo.  App.  225.  Now,  in  this  case,  it  is  clear  the 
labor  performed  and  material  used  by  the  plaintiffs  did  not 
beconje  a  part  or  parcel  of  the  building,  but  were  solely  for 
the  use  and  convenience  of  the  tenant  in  conducting  his  busi- 
ness, and  removable  by  him  whenever  he  might  cease  to  be 
such.  They  were  fixtures  like  the  bar  to  which  they  were 
attached,  and  were  not  more  permanently  connected  with  the 
building.  It  follows  that  the  judgment  of  the  court  belo\\r 
must  be  reversed  and  the  complaint  dismissed. 

Reversed.  

In  Honryman  T.  Tltomna,  25  Or.  539,  it  was  again  decided  that  no  me- 
chanic'a  lien  could  attach  to  property  for  fixtures  placed  thereon  at  tho 
request  of  a  tenant.  Hence,  a  derrick  erected  by  a  tenant  in  a  quarry  upon 
the  leased  premises  is  a  mere  trade  fixture,  and  cannot  be  made  the  subject 
of  a  mechanic's  lien.  As  supporting;  the  proposition  that  such  derrick  is  • 
fixture,  removable  at  the  pleasure  of  tho  tenant,  the  court  cited  the  follow* 
ing  authorities:  HenkU.  v.  Dillon,  15  Or.  GIO;  Leonard  v.  Slicknry,  121  Mass. 
641;  Cai-jtfnUr  v.  Walker,  140  Mass.  416;  Wall  v.  Hind*,  4  Gray.  270;  Orerjon 
Jfy.  etc.  Co.v.  A/osier,  14  Or.  519;  58  Am.  R«p.  .321;  Ewell  on  Fixtures.  95, 
102;  Phillips  on  Meohauios'  Lieus,  sec.  178;  aud  criticised  MeniU  r.  Juddf. 
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14  Cal.  59,  and  The  Oh/mpie  Theater,  2  Browne,  275,  maintaining  a  con- 
trary doctrine. 

Mechanics'  Likns — Fixtcrbs.  — A  mechanic's  lien  does  not  attach  to  fix- 
tures to  a  leasehold  erected  by  the  lessee:  Church  v.  Oriffith,  9  Pa.  St.  1I7| 
49  Am.  Dec.  648.  The  Mechanic's  Lien  Law  of  Tennessee  creates  a  lien  only 
in  favor  of  those  who  do  work  on  a  house,  or  furnish  materials  for  doing  the 
same,  and  does  not  embrace  machinery  which  was  intended  to  be  used  in 
such  house  for  manufacturing  purposes:  East  Tenn.  etc.  Mfg.  Co.  v.  Bynum, 
3  Sneed,  268;  65  Am.  Dec.  56,  and  note.  Furnishing  and  fixing  a  liglit- 
ning  rod  on  a  house  is  not  within  the  statute  giving  a  lien  for  labor  and 
materials  "in  building,  altering,  repairing,  or  ornamenting"  a  house:  Drew 
V  Mason,  81  111.  498;  25  Am.  Rep.  288.  The  costs  of  a  flume  are  properly 
included  in  a  mechanic's  lien,  where  such  flume  is  used  for  the  purpose  of 
conveying  water  to  a  wheel  within  the  mill  building,  and  is  necessary  as 
a  fixed  contrivance  for  the  operation  of  such  mill:  Derrickson  t.  Edwards, 
29  N.  J.  L.  468;  80  Am.  Dec.  220.  A  mechanic's  lien  for  constructing  a  side- 
walk in  front  of  a  lot  is  not  enforceable  against  such  lot  under  the  Iowa 
code:  Coenen  v.  Staub,  74  Iowa,  32;  7  Am.  St.  Rep.  470,  and  note.  See, 
also,  the  extended  notes  to  Paulsen  v.  Manske,  9  Am.  St.  Rep.  638,  and  La 
Crosse  etc.  B.  B.  Co.  v,  Vanderpool,  78  Am.  Dec.  694. 
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[26  Okegon,  417.] 

Municipal  Ordinances — Approval— Validitt. — Under  a  charter  provid- 
ing that  all  municipal  ordinances  shall  be  submitted  to  the  mayor  for 
his  approval  or  veto  before  they  shall  become  law,  and  that,  in  the 
absence  or  inability  of  the  mayor,  the  president  of  the  city  council  shall 
have  the  power  to  approve  and  sign  ordinances  passed  during  the 
mayor's  absence,  an  ordinance  approved  and  signed  by  such  president 
during  the  time  that  the  office  of  mayor  is  vacant,  and  without  an  in- 
cumbent, is  null  and  void. 

Municipal  Ordinances — Approval. — If  the  submission  of  municipal  ordi- 
nances to  the  mayor  of  a  city  is  made  necessary  by  the  express  terms  of 
the  charter,  before  such  ordinance  can  become  law,  the  requirement  of 
the  charter  is  mandatory,  and  noncompliance  is  fatal  to  the  ordinance. 

Suit  for  injunction  to  restrain  the  sale  of  city  lots  for  the 
collection  of  street  assessments.  The  ordinance  under  which 
the  assessments  were  made  was  passed,  and  was  signed,  and 
approved  by  the  president  of  the  city  council  at  a  time  when 
the  office  of  mayor  was  vacant  by  the  resignation  of  one 
Crosby,  who  had  been  duly  elected  and  qualified.  The  plain- 
tiff claimed  that  the  ordinance  was  null  and  void  because  not 
approved  and  signed  as  required  by  the  city  charter.  The 
provisions  of  such  charter  relating  to  the  subject  are  suflfi- 
ciently  set  out  in  the  opiiiion.  Judgment  for  the  defendant, 
and  the  plaintiff  appealed. 
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G.  Noland,  for  the  appellant. 
F.  J.  Taylor,  for  the  respondent. 

**•  Lord,  C.  J.  It  is  manifest  from  the  language  of  thesft 
provisions  that  it  is  a  temporary  absence  or  disability  only 
which  authorizes  the  president  of  the  council  to  act  in  the 
place  of  the  mayor,  and  perform  his  duties.  He  is  not  au- 
thorized to  approve  ordinances  or  perform  the  duties  pertain- 
ing to  the  oflSce  of  mayor  when  such  ofEce  is  vacant,  and 
without  an  incumbent.  It  is  "in  the  absence  or  inability  of 
the  mayor,"  or  "in  the  absence  of  the  mayor  from  the  city," 
or  "during  any  absence  of  the  mayor  from  the  city,  or  if  he 
be  unwell,  or  unable  to  attend,"  that  the  president  of  the 
council  shall  perform  the  duties  of  mayor,  "approve  and 
sign  all  ordinances,"  or  "have  the  right  and  power  to  approve 
such  ordinances  as  may  be  passed  during  such  absence." 
Within  the  purview  of  the  chartisr  the  office  of  mayor  is  an 
important  branch  of  the  city  government,  the  duties  of  wliich 
can  only  be  performed  by  an  incumbent,  or  some  one  acting 
in  his  stead  when  he  is  absent  or  disabled.  The  charter 
contemplates  that  a  mayor  is  in  esse;  and  that  the  office  shall 
not  be  without  an  incumbent  in  case  of  death  or  resignation, 
for  it  provides  that  it  "  must  be  filled  "  by  the  council.  Sa 
that,  when  a  vacancy  occurred  by  tlie  resignation  of  Crosby, 
it  was  the  duty  of  the  council  to  appoint  a  mayor.  To  com- 
pel the  performance  of  this  duty  in  the  interests  of  the  pub- 
lic, the  intent  of  the  charter  is,  that  no  business  of  importance 
shall  be  transacted  until  such  duty  is  performed,  and  the 
vacant  office  provided  with  an  incumbent.  Hence,  before 
the  president  of  the  council  was  authorized  to  act  as  mayor 
or  perform  his  duties,  there  must  have  been  a  mayor  t?i  esse 
who  was  absent  or  disabled.  He  can  only  act  in  the  place 
of  a  mayor  who  is  ***  unable  to  act  by  reason  of  absence  or 
inability.  These  are  conditions  which  must  exist  before  the 
president  acquires  the  right  to  perform  the  duties  of  rnayor^ 
As  the  office  of  mayor  was  vacant  when  the  president  of  the 
council  approved  the  ordinances  in  question  his  approval  did 
not  carry  them  into  effect. 

While  the  signature  or  approval  of  the  mayor  is  not  always 
essential  to  the  validity  of  an  ordinance,  when  it  is  regularly 
passed,  yet,  if  its  submission  to  him  for  approval  or  veto  i» 
made  necessary  by  the  express  terms  of  the  charter,  before 
the  ordinance  can  become  law,  such  requirement  is  man- 
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datory,  and  the  failure  to  observe  it  is  fatal  to  the  ordinance: 
Dillon  on  Municipal  Corporations,  sec.  331;  17  Am.  &  Eng. 
Ency.  of  Law,  243.  The  charter  provides  that  "no  ordi- 
nance passed  by  the  common  council  shall  go  into  force  or  be 
of  any  effect  until  approved  by  the  mayor,  except  as  provided 
in  sections  44,  45,  and  46,"  etc.     These  sections  provide: 

"  Sec.  44.  Upon  the  passage  of  any  ordinance  the  enrolled 
copy  thereof,  attested  by  the  auditor  and  police  judge,  shall 
be  submitted  to  the  mayor  by  the  auditor  and  police  judge, 
and,  if  the  mayor  approve  the  same,  he  shall  write  upon  it 
*  approved,'  with  the  date  thereof,  and  sign  it  with  his  name 
of  office,  and  thereupon,  unless  otherwise  provided  therein, 
such  ordinance  shall  become  law,  and  be  of  force  and  effect.** 

"  Sec.  45.  If  the  mayor  do  not  approve  an  ordinance  so 
submitted,  he  must,  within  ten  days  from  the  receipt  thereof, 
return  the  same  to  the  auditor  and  police  judge,  with  his 
reasons  for  not  approving  it,  and,  if  the  mayor  do  not  so  return 
it,  such  ordinance  shall  become  law,  as  if  he  had  approved  it." 

"  Sec.  46.  Upon  the  first  meeting  of  the  council  after  the 
return  of  an  ordinance  from  the  mayor,  not  approved,  the 
auditor  and  police  judge  shall  deliver  the  same  to  the  council, 
with  the  message  of  the  mayor,  which  must  be  read,  and  such 
ordinance  shall  then  *'*  be  put  upon  its  passage  again,  and, 
if  two-thirds  of  all  members  constituting  the  council,  as  then 
provided  by  law,  vote  in  the  affirmative  it  shall  become  a 
law  without  the  approval  of  the  mayor,  and  not  otherwise." 

It  is  plain  from  these  provisions  that  no  ordinance  can 
become  a  law  and  go  into  effect  unless  an  enrolled  copy 
thereof,  duly  attested,  shall  be  submitted  to  the  mayor,  and, 
after  it  is  so  submitted  only  by  his  express  approval  indorsed 
upon  it,  or,  if  he  does  not  approve  it,  by  his  refusal  to  return 
it  with  his  reasons  therefor  within  the  time  specified,  or,  if  he 
veto  it,  by  a  two-thirds  vote  of  the  council  over  such  veto.. 
An  ordinance  which  has  not  been  submitted  to  the  mayor, 
although  regularly  passed,  cannot  become  law.  It  must  be 
submitted  to  the  mayor  for  his  action  before  it  can  go  into 
effect.  Where  an  act  provided  that  every  resolution  of  the 
common  council  of  the  city  should  be  presented  to  the  mayor 
for  his  approval  or  veto,  it  was  held  that  a  formal  and  literal 
presentation  must  be  made  or  shown:  State  v.  Newark,  25 
N.  J.  L.  399.  The  object  of  those  provisions  of  the  charter  is 
to  submit  the  ordinance  before  it  goes  into  effect  to  the  calm 
and  separate  deliberation  and  responsibility  of  the  mayor. 
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The  ordinance  must  not  only  pass  the  council,  but  it  must  be 
subjected  to  the  scrutiny  of  the  mayor,  who  is  clothed  with 
power  to  approve  or  negative  legislative  action.  This  being 
€0,  when  the  ordinances  in  question  were  passed  and  sub- 
mitted to  Bergman,  as  president  of  the  council,  he  was  not 
authorized  to  approve  them,  as  the  oflBce  of  mayor  was  with- 
out an  incumbent,  and,  while  such  vacancy  existed,  the  con- 
tingency of  absence  or  disability  could  not  exist  upon  which 
his  right  to  act  as  mayor  in  the  approval  of  ordinances  de- 
pended, and  hence  that  such  ordinances  did  not  become  law 
or  go  into  effect.  As  a  consequence  the  proceedings  founded 
upon  said  ordinances  are  a  nullity,  and  the  decree  must 
therefore  **'  be  reversed  and  the  defendants  enjoined  from 
further  proceedings  in  the  premises. 
Reversed.  

MtTNiciPAL  Corporations— Ordinances — Approval. — It  is  prima  facie 
evidence  of  the  authority  of  an  acting  mayor  to  approve  au  ordinance  when 
it  is  shown  that  the  mayor  of  the  city  has  stated  to  the  council  that  he  will 
be  absent  from  the  city  for  several  weeks,  and  the  council,  acting  according 
to  charter,  has  elected  one  of  their  members  as  acting  mayor  during  the 
mayor's  absence,  and  that  the  person  so  chosen  has  served  as  acting  mayor 
from  the  time  of  his  election  down  to  the  passage  and  approval  of  the  ordi- 
nance: Seattle  v.  Doran,  5  Wash.  482. 


Williams  v.  Toledo  Coal  Company. 

[26  Orxoon,  426.] 

MiCHANics'  LiiKNS — MiNKS. — Under  a  statute  giving  a  mechanic's  lien  to 
every  person  who  shall  do  work  or  furnish  materials  for  the  working  or 
development  of  any  mine,  or  in  searching  for  metals,  the  lieu  is  giveo 
to  every  person  who  shall  do  work  or  furnish  materials,  either  in  min- 
ing  or  prospecting,  and  applies  as  well  to  claims  in  which  mineraU  have 
not,  as  well  as  those  in  which  minerals  have,  been  found. 

Mechanics'  Liens — Mink.s — WArsoN  Road. — Under  a  statute  giving  a  lien 
to  all  persons  who  shall  do  work  or  furnish  materials  upon  any  shaft, 
tunuel,  incline,  adit,  drift,  or  other  excavation,  one  who  performs  labor 
in  building  a  wagon-road  connecting  with  a  mine,  but  not  constituting 
an  incline  or  excavation,  is  not  entitled  to  such  lien. 

Mechanics'  Liens— Lompino  Charob. — A  claim  for  a  mechanic's  lien  con- 
tftining  a  lumping  charge  in  which  are  mingled  items  for  which  a  lien 
is  given  with  items  for  which  no  lien  is  given  is  iuxufficient  to  support 
the  lien.  The  defect  cannot  be  cured  by  oral  evidence  by  means  of 
wh'ch  the  items  subject  to  such  lien  may  be  separated  from  those  not 
subject  thereto. 

Mechanics'  Liens— Lumping  Charge. — A  claim  for  mechanic's  lien  for 
building  a  wagon-road  cannot  be  joined  in  •  lumping  charge  with  on« 
for  digging  a  ditch  or  running  a  tunneL 
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Action  to  foreclose  a  mechanic's  lien  for  labor  performed' 
and  material  furnished  in  constructing  a  wagon-road,  digging, 
a  ditch,  and  running  a  tunnel  in  connection  with  a  raine^ 
Judgment  for  the  defendant,  and  the  plaintiff  appealed. 

J.  R.  Bryson  and  W.  S.  McFadden,  for  the  appellant. 
L.  Flinn  and  C.  E.  Wolverion^  for  the  respondent. 

**•  MooRB,  J.  This  suit  is  brought  under  the  act  of  1891 
(Laws  1891,  p.  76),  to  enforce  an  alleged  lien  on  the  prop- 
erty of  the  Toledo  Coal  Company.  Section  1  of  said  act  pro- 
vides "that  every  person  who  shall  do  work  or  furnish  mate- 
rials for  the  working  or  development  of  any  mine,  lode,  raining 
claim,  or  deposit  yielding  metals  or  minerals  of  any  kind,  or 
for  the  working  or  development  of  any  such  mine,  lode,  or 
deposit  in  search  of  such  metals  or  minerals;  and  to  all  per- 
sons who  shall  do  work  or  furnish  materials  upon  any  shaft,, 
tunnel,  incline,  adit,  drift,  or  other  excavation,  designed  or 
used  for  the  purpose  of  draining  or  working  any  such  mine» 
lode,  or  deposit,  shall  have  a  lien  upon  the  same  to  secure  ta 
him  the  payment  of  the  work  or  labor  done  or  materials  fur- 
nished by  each  respectively,  which  shall  attach  in  every  casfr 
to  such  mine,  lode,  and  deposit,  and  though  such  shaft,  tun- 
nel, incline,  adit,  drift,  or  other  excavation  be  not  within  the 
limits  of  such  mine,  lode,  or  deposit"  (with  some  provisos 
not  material  here).  It  will  be  seen  that  said  section  gives- 
the  following  liens:  1.  To  every  person  who  shall  do  work  or 
furnish  materials  for  the  working  or  development  of  any 
mine,  etc.;  2.  To  every  person  who  shall  do  work  or  furnish 
materials  for  the  working  or  development  of  any  such  mine- 
in  searching  for  such  materials  or  metals;  and  3.  To  all  per- 
sons who  shall  do  work  or  furnish  materials  upon  any  shafts 
tunnel,  incline,  adit,  drift,  or  other  excavation  *'*  designed, 
or  used  for  the  purpose  of  draining  or  working  any  such 
mine,  lode,  or  deponit. 

1.  If  the  terra  "any  such  mine,"  in  the  second  clause,, 
relates  to  and  means  any  mine,  lode,  mining  claim,  or  deposit 
yielding  metals  or  minerals,  then  a  lien  could  not  be  acquired 
unless  the  search  had  been  rewarded  by  a  discovery  of  metals- 
or  minerals.  Can  it  be  supposed  that  the  legislative  assem- 
bly intended  that  the  miner  who  had,  at  the  request  of  the- 
owner,  performed  labor  or  furnished  materials  in  developing; 
a  mining  claim,  or  in  searching  for  metals  or  minerals  therein,. 
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would  be  denied  the  benefit  of  a  lien  because  his  labor  had 
not  brought  to  light  the  hidden  treasures  of  the  earth?  If 
that  were  the  rule,  then  the  miner  who,  in  developing  a  claim, 
discovers  indications  of  metals  or  minerals,  could  be  dis- 
charged just  before  bringing  to  light  the  object  of  his  search, 
and  be  deprived  of  any  remedy  against  such  claim  for  his 
labor  or  materials,  while  the  employer,  with  a  single  blow  of 
the  pick  or  an  additional  blast,  might  reveal  the  wealth  for 
which  the  laborer  had  toiled.  Such  a  harsh  rule  could  never 
have  been  intended,  as  its  manifest  efiFect  would  be  to  discour- 
age the  development  of  mines  and  the  search  for  metals  or 
minerals  by  men  of  moderate  means.  Under  the  law,  as  we 
understand  it,  the  prospector  or  discoverer  of  lands  supposed 
to  contain  metals  or  minerals  is  able  to  secure  aid  in  prosecut- 
ing his  search,  as  the  miner  is  much  more  willing  to  give  his 
eervices  in  developing  mining  property  when  encouraged  by 
the  assurance  of  reward  for  his  labor  which  a  lien  on  the 
property  is  likely  to  afford.  Both  parties  would  thus  have  a 
common  interest  in  the  development  of  the  claim,  and,  though 
a  lien  would  probably  not  amount  to  much  unless  a  discovery 
were  made,  the  miner,  though  he  might  bo  disappointed, 
would  not  be  deceived  thereby. 

It  is  evident  that  the  term  "any  such  mine,"  in  the  *'* 
last  clause,  refers  to  the  mines  mentioned  in  those  preceding. 
That  is:  1.  To  a  mine  that  is  being  operated  for  the  purpose 
of  obtaining  metals  or  minerals,  or  mining  proper;  2.  To 
labor  or  materials  furnished  in  searching  for  metals  or,miner- 
als  in  any  designated  tract  that  is  supposed  to  contain  them  or 
prospecting.  "Mining"  and  "prospecting"  are  generic  terms, 
which  include  the  whole  mode  of  obtaining  metals  and  min- 
erals, and  the  lien  is  given  to  every  person  who  shall  do  work 
or  furnish  materials  either  in  mining  or  prospecting.  A  lien 
is  also  given  to  all  persons  who  shall  do  work  upon  or  furnish 
materials  for  any  shaft,  etc.,  used  for  the  purpose  of  draining 
or  working  any  mine  in  which  metals  or  minerals  have  becQ 
discovered,  and  to  all  persons  who  shall  do  work  or  furnish 
materials  for  any  shaft,  etc.,  designed  for  the  purpose  of  work- 
ing or  draining  any  mine  or  place  in  which  metals  or  miner- 
als are  supposed  to  exist,  and  such  labor  has  been  performed 
or  materials  furnished  in  prospecting  for  them. 

2.  A  lien  for  labor  performed  or  for  material  furnished  in 
the  construction,  repair,  or  improvement  of  property  is  a  rem- 
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edy  given  by  law,  and  unless  the  notice  filed  by  tbe  claimant 
shows  prima  facie  upon  its  face  a  substantial  compliance 
with  all  the  essential  statutory  provisions,  no  lien  is  thereby 
created,  however  equitable  the  claim  may  be:  Piiillips  on 
Liens,  3d  ed.,  sec.  9;  Gordon  v.  Dealy  23  Or.  153.  The 
claimant  must  by  his  notice  clearly  bring  his  claim  within 
the  provisions  of  the  statute,  and  show  that  the  labor  was 
performed  upon,  or  the  materials  were  furnished  for  the  con- 
ctruction,  repair,  or  improvement  of  that  class  of  property 
which  the  statute  has- made  liable  for  the  payment  thereof, 
in  order  to  be  entitled  to  its  remedial  advantages:  Barclay's 
Appeal,  13  Pa.  St.  495.  Examining  the  notice  in  the  light 
of  the  foregoing  rules,  it  appears  that  a  portion  of  the  *'* 
labor  was  performed  in  building  a  wagon-road  which  is  not 
alleged,  either  in  the  notice  or  complaint,  to  be  an  incline  or 
excavation.  No  provision  is  made  by  the  statute  for  con- 
structing wagon-roads,  however  necessary  they  may  be  to 
the  successful  operation  of  a  mine.  When  liens  are  given 
for  certain  specified  work  the  rule  of  expressio  unius  est  ex- 
clusio  alterius  applies  (Phillips  on  Liens,  3d  ed.,  sec.  156), 
and  hence  no  lien  could  attach  for  this  class  of  work. 

3.  An  account  containing  a  lumping  charge,  in  which  is 
mingled  an  item  for  which  no  lien  is  given,  will  not  support 
a  lien;  and  the  defect  cannot  be  cured  by  oral  evidence,  by 
means  of  which  the  items  for  which  a  lien  is  given  may  be 
separated  from  those  for  which  a  lien  is  not  given:  2  Jones 
on  Liefts,  sec.  1419.  In  Dalles  Lumber  etc.  Co.  v.  Wasco 
Woolen  Mfg.  Co.,  3  Or.  527,  it  was  held  that  a  corporation  in- 
corporated for  the  purpose  of  manufacturing  and  selling  lum- 
ber could  not  acquire  a  lien  for  labor,  and  that  having  joined 
in  a  lumping  charge  a  claim  for  labor  with  that  for  material, 
no  lien  was  thereby  created.  So  in  Kezartee  v.  Marks,  15  Or. 
529,  it  was  also  held  that  a  lumping  charge  for  material  fur- 
nished and  used  in  the  construction  of  a  dwelling-house  and 
fence  did  not  create  a  lien  upon  the  house,  when  that  alone 
was  sought  to  be  charged  by  the  lien.  Following  the  rule 
established  by  these  decisions,  we  hold  that  the  claim  for 
building  the  wagon-road  cannot  be  joined  in  a  lumping 
charge  with  one  for  digging  a  ditch  or  running  a  tunnel,  and, 
the  claimant  having  joined  them  in  his  notice,  no  lien  at- 
tached to  the  premises  by  reason  thereof.  Many  other  objeo- 
tions  are  made  to  tbe  sufficiency  of  the  notice,  which  we  do 
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not  deem  necessary  to  consider.     It  follows  from  the  fore- 
going that  the  decree  must  be  affirmed,  and  it  is  so  ordered. 
Affirmed.  

Mechanics'  Liens — Mikes — Who  Entitled  to. — A  person  hired  to 
■oversee  a  mine,  and  control  and  direct  its  working  and  development,  did,  in 
the  performance  of  his  duties,  some  manual  labor.  It  was  held  that  for 
the  wages  due  him  he  was  entitled  to  a  lien:  Mining  Co.  v.  CuUins,  104  U.  S. 
176.  In  SmallhouK  v.  Kentucky  ele.  Min.  Co.,  2  Mont  443,  it  was  held  that 
the  general  agent  or  superintendent  of  a  mine 'was  not  entitled  to  a  me> 
«baaic'B  lien  for  services  rendered  by  him. 


Parsons  v.  Hartman. 

[25  Oregon,  547.] 
Exemptions — Injuhction  to  Restrain  Sale  of  Exempt  Property. — A 
judgment  debtor  has  no  right  to  enjoin  the  sale  of  his  personal  property 
under  execution  on  the  ground  that  it  is  exempt  by  law  from  sale  under 
judicial  process,  unless  the  property  possesses  a  special  value  to  the 
judgment  debtor  alone,  such  as  a  keepsake  or  memento  of  any  kind, 
the  loss  of  which  cannot  be  compensated  in  damages. 

Application  for  an  injunction  to  restrain  the  sale  of  ex- 
empt personal  property  under  execution.  The  property 
claimed  as  exempt  consisted  of  the  necessary  wearing  ap- 
parel of  the  judgment  debtor  and  his  family,  his  household 
goods,  furniture,  utensils,  books,  library,  tools,  implements, 
and  apparatus  necessary  to  enable  him  to  carry  on  his  pro- 
fession of  an  attorney  at  law,  by  which  he  earned  his  living. 
Judgment  for  the  plaintiff,  and  the  defendants  appealed. 

Bailey  &  Balleray,  for  the  appellants. 

W.  Parsons,  for  the  respondent. 

***  Moore,  J.  Counsel  contend  that  the  plaintiff  has  a 
plain,  speedy,  and  adequate  remedy  at  law,  and  that  equity 
will  not  entertain  jurisdiction  to  enjoin  the  sale  upon  execu- 
tion of  personal  property  that  is  exempt  therefrom.  There 
is  a  conflict  of  authority  upon  the  right  of  a  judgment  debtor 
to  enjoin  the  sale  of  his  personal  property  under  execution 
upon  the  ground  that  it  is  exempt  by  law  from  sale  under 
Judicial  process.  It  has  been  held  in  Texas  that  a  sale  of 
personal  property  which  is  exempt  from  execution  may  be 
restrained  at  the  suit  of  the  judgment  debtor:  Nichols  v. 
Claiborne,  89  Tex.  363;  Alexander  v.  Holt,  59  Tex.  205:  Stein 
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V.  Freiberg,  64  Tex.  271;  but  Mr.  Freeman,  in  his  work  or> 
Executions,  volume  2,  section  439,  second  edition,  in  com- 
menting upon  the  rule  established  in  Nichols  v.  Claiborne,  39- 
Tex.  363,  says:  "  No  reason  for  the  decision  was  given,  and 
we  doubt  whether  any  sufficient  *"**  reason  can  be  found. 
The  remedy  at  law,  where  exempt  personal  property  is  seized,, 
is  in  most,  and  perhaps  in  all,  cases  adequate  for  the  protec- 
tion of  the  interests  of  the  claimant."  The  rule  announced 
in  Texas  has  been  adopted  in  Nebraska  {Cunningham  v. 
Conway,  25  Neb.  615),  where  the  court  gives  the  following; 
statement  and  reason  for  its  decision:  "The  plaintiff  alleges 
in  his  petition  that  he  possesses  neither  lands,  town  lots,  nor 
houses,  subject  to  exemption  as  a  homestead,  and  that  he- 
filed  an  inventory  of  all  his  property  with  the  officer,  who 
refused  to  call  appraisers  to  appraise  the  same.  If  these 
statements  are  true  the  debtor  might  have  compelled  the- 
officer  to  call  appraisers,  or  have  brought  an  action  against 
him  for  the  failure  to  perform  his  duty,  yet  he  is  not  re- 
stricted to  these  remedies.  The  property  being  exempt,  the 
debtor  is  entitled  to  the  peaceable  possession  of  the  same,  and 
the  officer  maybe  enjoined  from  wrongfully  depriving  him  of 
his  property,  as  the  officer  is  proceeding  illegally  under  a 
claim  of  right":  Johnson  v.  Hahn,  4  Neb.  149;  Mohawk  etc^ 
R.  R.  Co.  V.  ArtcherjQ  Paige,  83;  Belknap  v.  Belknap,  2  Johns^ 
Ch.  463;  7  Am.  Dec.  548.  In  Johnson  v.  Hahn,  4  Neb.  149,  an 
injunction  was  granted  to  restrain  the  sale  of  real  estate  for 
delinquent  taxes,  which  could  only  result  in  a  conveyance  cre- 
ating a  cloud  upon  title.  In  Mohawk  etc.  R.  R.  Co.  v.  Arlchery. 
6  Paige,  83,  the  defendant  sought  to  dissolve  an  injunction 
which  restrained  him  from  opening  a  private  way  across 
plaintiff's  real  property.  The  court  continued  the  injunction 
for  the  reason  that  the  act  complained  of  was  not  a  mere 
trespass,  but  an  attempt  to  exercise  a  continued  right  of 
passing  across  and  through  the  complainant's  premises,  ta 
the  permanent  injury  of  the  property.  The  case  of  Belknap 
V.  Belknap,  2  Johns.  Ch.  463,  7  Am.  Dec.  548,  was  a  suit  to 
enjoin  the  defendant  from  lowering  the  outlet  of  a  pond  which 
furnished  water  to  operate  plaintiff's  mill.  The  court  found 
that  it  was  not  a  case  ***  of  an  ordinary  trespass  impend- 
ing, but  one  great  and  special,  leading  to  lasting  mischief 
and  the  destruction  of  the  estate,  and  tending  to  promote  a 
multiplicity  of  suits,  and  perpetually  enjoined  the  threatened 
injury.    It  will  thus  be  seen  that  each  case  cited  in  support 
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of  the  rule  adopted  in  Cunningham  v.  Conway,  25  Neb.  615, 
related  to  injunctions  granted  to  restrain  the  creation  of 
•clouds  upon  title  or  to  prevent  trespasses  upon  real  property. 
In  Baxter  v.  Baxter,  77  N.  C.  118,  it  was  held  that  injunc- 
tion was  not  the  proper  remedy  of  the  judgment  debtor  to 
<leterniine  the  title  to  exempt  personal  property  seized  under 
■execution.  "Upon  principle,"  says  Mr.  High  in  his  work 
on  Injunctions,  section  122,  in  discussing  the  right  of  the 
judgment  debtor  to  enjoin  the  sale  of  exempt  personal  prop- 
•erty  under  execution,  "  it  is  diflQcult  to  perceive  any  satis- 
factory reason  for  interfering  by  injunction  in  such  cases, 
*ince  adequate  relief  may  usually  be  had  by  an  action  at 
law."  Section  380,  Hill's  Code,  provides  that  *'  the  enforce- 
ment or  protection  of  a  private  right,  or  the  protection  of  or 
redress  for  an  injury  thereto,  shall  be  obtained  by  a  suit  in 
equit}'  in  all  cases  where  there  is  not  a  plain,  adequate,  and 
complete  remedy  at  law."  Sections  132  to  143  furnish  such  a 
remedy  at  law  for  the  recovery  of  personal  property,  and 
«;ction  214  authorizes  a  jury  to  award  damages  for  an 
unlawful  seizure  of  such  property.  The  owner  of  a  chattel 
having  a  complete  remedy  at  law  for  its  unlawful  seizure  or 
■detention,  equity  will  not  entertain  jurisdiction  at  his  suit  to 
recover  possession  of  it,  except  where  it  has  a  certain,  special, 
■extraordinary,  and  unique  value,  impossible  to  be  compen- 
sated for  by  damnges:  1  Pomeroy's  Equity  Jurisprudence, 
sec.  177.  And  if  it  appeared  from  the  complaint,  in  the 
case  at  bar,  that  any  article  of  personal  property  levied  upon 
by  the  defendants  possessed  a  special  value  to  the  plaintiff 
alone,  ***  such  as  a  keepsake  or  memento  of  any  kind,  the 
loss  of  which  could  not  be  compensated  in  damages,  equity 
would  interfere  to  prevent  its  sale.  Where  an  unlawful  and 
oppressive  seizure  of  exenipt  property  has  been  made  upon 
execution  the  claimant,  under  ordinary  circumstances,  may 
safely  risk  his  cause  to  the  keen  sense  of  justice  inherent  in 
mankind,  and  feel  assured  that  a  jury  will  by  its  verdict 
award  him  damages  for  tlie  injury  sustained.  The  plaintiff 
having,  under  the  statute,  a  complete  remedy  at  law  for  liis 
injury,  and  nothing  appearing  in  the  record  to  entitle  him  to 
invoke  the  interposition  of  a  court  of  equity,  the  decree  of 
tlie  court  below  is  reversed,  the  demurrer  sustained,  and  the 
complaint  dismissed. 
Reversed. 
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Injunctions  to  Restrain  Execution  Sales. — Injunction  will  not  issue 
to  restrain  the  sale  of  exempt  property,  although  the  defendant  was  pre- 
Tented  by  causes  over  which  he  had  no  control  from  giving  the  required 
notice  of  his  claim  of  exemption:  Driyga  Bank  v.  Noi-wood,  49  Ark.  136j 
4  Am.  St.  Rep.  30,  and  note.  See,  also,  the  note  to  Walkxr  v.  Hunt,  93^ 
Am.  Dec.  781. 


MoBroom  u  Thompson. 

[25  Oregon,  659.] 

WATsna — Paroi.  Licensr  to  Divert — Revocation. — A  parol  license  to 
dig  a  ditch  and  divert  water  for  irrigation  purposes  cannot  be  revoked 
by  the  licensor  or  bis  grantee  with  notice  after  labor  and  money  have 
been  expended  in  pursuance  tliereof  by  the  licensee. 

Waters — Parol  License  to  Diveet — Injunction  to  Riistbain  Diversion 
— Estoppel. — Riparian  owners  and  their  grantors  who  have  acquiesced 
for  a  number  of  years  in  the  diversion  of  water  for  irrigation  purposes 
by  a  nonriparian  owner  who  has  continually  aided  the  riparian  owners 
in  keeping  the  channel  of  the  stream  open,  and  has  expended  money 
in  thus  improving  his  land  which  would  be  valueless  without  irrigation,. 
are  estopped  from  maintaining  a  suit  to  enjoin  a  further  diversion  of 
water  by  such  nonriparian  owner. 

Application  for  an  injunction  to  restrain  the  diversion  of 
the  waters  of  the  Little  Walla  Walla  river.  On  October  10^ 
1887,  R.  B.  Crego  was  the  owner  of  a  tract  of  land  through 
which  the  Little  Walla  Walla  river  flowed.  This  land  wa» 
situated  about  two  miles  below  the  junction  of  said  river  with 
the  Tum-a-Lum  river,  and  on  the  day  above  mentioned  was- 
conveyed  by  Crego  to  the  plaintiff,  McBroora.  The  defend- 
ant Thompson  being  the  owner  of  land  above  McBroom's,  on 
February  28,  1884,  granted  his  codefendants  the  right  to  di- 
vert the  water  of  said  stream,  and  carry  it  across  his  prem- 
ises by  means  of  a  ditch,  for  the  purpose  of  irrigating  their 
land.  They  obtained  Crego's  consent  thereto,  dug  a  ditch, 
and  since  1884,  and  up  to  the  time  of  the  commencement  of 
this  suit,  continued  to  divert  the  water  of  said  stream  and 
irrigate  their  land  with  the  water  thus  appropriated.  Thi» 
land  was  valueless  without  irrigation,  and  they  returned  no 
part  of  the  water  diverted  to  the  said  original  stream.  Mc- 
Broom,  prior  to  his  purchase  of  the  land,  saw  the  ditch  in 
question,  and  knew  of  the  diversion  of  the  water  from  the 
stream  running  through  the  land  purchased  by  him.  Judg- 
ment for  the  plaintiff,  and  the  defendants  appealed. 

Cox^  Cation,  Teal  &  Minor,  for  the  appellants. 

Leasure  <&:  Stillmaii,  for  the  respondent 
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***  Moore,  J.  The  defendants  contend  that  the  ditch 
was  constructed  under  a  parol  license  from  R.  B.  Crego, 
plaintiff's  grantor,  and  that  after  its  construction  the  license 
became  irrevocable.  The  defendant  W.  S.  Powell  testified 
that,  after  securing  the  deed  from  the  defendant  Tiionipson, 
the  construction  of  the  ditch  was  commenced  with  Crego's 
consent,  but  that  Henry  Nichols  then  owned  the  tract  of 
land  now  owned  by  the  plaintiff.  In  this  the  witness  is 
*••  in  error,  as  the  record  evidence  conclusively  shows  that 
Crego  had  obtained  his  deed  from  Nichols  more  than  eight 
months  prior  to  the  date  of  Thompson's  deed;  and,  while 
Nichols  may  have  objected  to  the  diversion  of  the  water,  he 
then  had  no  right  to  speak  as  a  riparian  proprietor  of  the 
premises  now  owned  by  the  plaintiff.  The  ditch  having 
been  constructed  under  a  parol  license  from  Crego,  the  ques- 
tion is  presented  whether  such  license  is  revocable  after  labor 
and  money  have  been  expended  in  pursuance  thereof.  "An 
executed  license,"  says  Lord,  J.,  in  Curtis  v.  La  Grande  etc. 
Water  Co.,  20  Or.  34,  "is  treated  like  a  parol  agreement  in 
equity;  it  will  not  allow  the  statute  to  be  used  as  a  cover  for 
fraud;  it  will  not  permit  advantage  to  be  taken  of  the  form 
of  the  consent,  although  not  within  the  statute  of  frauds, 
after  large  expenditures  of  money  or  labor  have  been  invested 
in  permanent  improvements  upon  the  land,  in  good  fjiith, 
upon  the  reliance  reposed  in  such  consent.  To  allow  one  to 
revoke  his  consent  when  it  was  given  or  had  the  effect  to  in- 
fluence the  conduct  of  another,  and  cause  him  to  make  large 
investments,  would  operate  as  a  fraud,  and  warrant  the  in- 
terference of  equity  to  prevent  it,  under  the  doctrine  of 
equitable  estoppel."  In  Coffman  v.  Bobbins,  8  Or.  278,  it 
was  held  that  a  parol  agreement  to  divide  the  waters  of  a 
stream  that  had  been  acted  upon  by  the  parties  for  several 
years,  under  which  ditches  had  been  dug  and  possession 
given,  would  be  enforced  in  equity.  So,  too,  in  Combs  v. 
Slayton,  19  Or.  99,  it  was  held  that  where  the  riparian  pro- 
prietor had  not  claimed  the  exclusive  right  to  the  water  of  a 
stream,  but  had  permitted  the  defendant  to  dig  a  ditch  and 
appropriate  a  part  thereof,  that  such  acts  evince  a  tacit 
agreement  that  each  should  be  entitled  to  appropriate  a  just 
proportion  of  the  water  for  the  purpose  of  irrigation,  and 
that  such  *•'  agreement  should  be  carried  into  effect. 
While  it  is  claimed  thnt  the  better  rule,  in  view  of  the  stal- 
ate  of  frauds,  appears  to  be  tliat,  so  far  as  the  question  of 
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further  enjoyment  is  concerned,  the  licensor  may  revoke  the 
parol  license  after  an  outlay  under  it  (Bigelow  on  Estoppel, 
666),  the  contrary  doctrine  has,  by  the  foregoing  decisions, 
been  firmly  established  in  this  state.  The  reason  for  the 
«8toppel  in  such  cases  rests  upon  the  principle  that  the  li- 
censee, after  the  expenditure  of  money  and  labor  on  the 
faith  of  the  parol  license,  cannot  be  placed  in  statu  quo  upon 
its  revocation:  2  Herman  on  Estoppel,  sec.  982.  The  de- 
fendants having  expended  their  money  and  labor  in  digging 
the  ditch  upon  the  faith  of  Crego's  parol  license,  it  follows 
that  he  could  not  revoke  it  after  such  expenditure,  and  the 
plaintiff,  having  acquired  the  title  to  his  premises  with  no- 
tice of  the  diversion,  could  obtain  no  greater  interest  therein 
than  his  grantor  possessed,  and  hence  he  cannot  now  revoke 
the  license:  Curtis  v.  La  Grande  etc.  Water  Co.,  20  Or.  84. 

The  evidence  shows  that  the  defendants  have  each  year 
since  the  ditch  was  constructed  aided  the  riparian  proprie- 
tors, including  Crego  and  plaintiff,  in  removing  obstructions 
from  the  Little  Walla  Walla  river,  and  in  building  dams  in 
the  Tum-a-Lum,  under  a  common  understanding  that  in  con- 
sideration of  such  aid  the  defendants  were  to  have  the  right 
to  divert  sufficient  water  for  the  irrigation  of  their  lands;  that 
the  plaintiff  and  his  grantor  have  for  eight  years,  with  knowl- 
edge of  the  diversion  and  use  of  the  water,  seen  and  acquiesced 
in  the  defendant's  improvement  of  their  farms  by  means 
thereof,  under  a  reasonable  expectation  that  the  diversion  and 
use  would  he  continued,  and  from  these  circumstances  it  is 
contended  that  the  plaintiff  is  estopped  from  discontinuing 
the  diversion  and  use  of  the  water  for  irrigation.  Such  ac- 
quiescence, "^^  if  voluntary  and  continued  for  a  considerable 
length  of  time,  constitutes  a  quasi  equitable  estoppel  that 
does  not  cut  off  the  party's  title  nor  legal  remedy,  but  bars 
his  right  to  equitable  relief,  and  leaves  him  to  his  legal  action 
alone:  2  Pomeroy's  Equity  Jurisprudence,  sec.  817.  The  case 
oi  Dalton  v.  Reniaria  (Ariz.,  Sept.  25,  1887).  15  Pac.  Rep.  37, 
illustrates  this  doctrine.  That  was  a  suit  to  restrain  the  de- 
fendants from  preventing  the  waters  of  the  Santa  Cruz  river, 
in  Arizona,  from  flowing  in  certain  acequias  from  which  plain- 
tiffs' land  was  supplied  with  water  for  irrigation.  The  plain- 
tiffs had  contributed  their  proportion  of  labor  and  expense  in 
maintaining  all  said  acequias  for  irrigating  purposes  equally 
with  the  defendants.  The  defendants,  in  their  answer,  ad- 
mitted that  the  greater  part  of  plaintiffs'  lands,  which  were 
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arid,  and  would  raise  no  crops  without  irrigation,  had  been 
cultivated  for  sixteen  years.  The  court  in  passing  upon  the 
question  said:  "These  admissions  on  the  record  are  signifi- 
cant, and  evoke  a  serious  reflection.  If  the  greater  part  of 
the  plaintiffs'  land  has  been  cultivated  for  the  last  sixteen 
jears  it  was  done  with  or  without  defendants'  consent.  I! 
without  their  consent,  have  they  not  been  guilty  of  laches, 
unreasonable  delay,  and  inexcusable  neglect  in  waiting  six- 
teen years  without  taking  any  steps  to  restrain  the  wrongful 
acts  of  plaintiffs?  If  the  defendants  were  fairly  put  upon 
their  guard;  if  they  had  actual  knowledge  that  plaintiffs 
were  diverting  waters  that  belonged  to  defendants  by  virtue 
of  prior  appropriation;  if  they  stood  by  for  sixteen  years  or 
more,  and  saw  the  plaintiffs  build  their  houses,  open  out  their 
lands,  and  put  them  in  cultivation,  expend  their  money  in 
the  improvement  of  these  homes,  pay  their  proportion  of  the 
expenses,  and  bear  their  proportion  of  the  labor  in  building 
and  repairing  the  acequias,  and  otherwise  do  and  perform 
euch  acts  as  indicated  that  plaintiff  believed  they  had  equal 
rights  with  defendants  to  the  waters  of  '**  Santa  Crqz  river 
— do  not  all  these  circumstances  serve  to  imply  that  defend- 
ants waived  or  abandoned  any  exclusive  prior  right  to  said 
waters?  At  least  was  there  not  such  unreasonable  delay  as 
that  they  are  now  precluded  from  complaining?  Will  parties 
be  permitted  to  stand  by  for  sixteen  years  or  more  and  see 
new  fields  put  in  cultivation,  irrigated,  forsooth,  with  water 
to  which  they  have  an  exclusive  prior  right,  see  large  sums 
expended  in  erecting  new  homes,  and  witness  new  and  im- 
portant interests  intervene,  and  then  be  heard  to  complain? 
A  fortiori,  defendants  will  not  be  heard  to  complain  if  these 
things  were  done  with  their  consent.  Indeed,  our  opinion  is 
in  this  case  that  acquiescence,  nonaction,  on  tlie  part  of  the 
defendants  for  so  long  a  time  gave  consent.  They  could  not 
consent  '  till  title  vested,  and  then  dissent,'  so  that  it  is  really 
immaterial  whether  the  irrigation  was  done  with  or  without 
defendants'  consent,  if  they  stood  passively  by:  See  Smith  v. 
Hamilton,  20  Mich.  433;  4  Am.  Rep.  398;  I'arke  v.  Kilham, 
«  Cal.  78;  68  Am.  Dec.  310;  Joyce  v.  Williams,  26  Mich. 
332." 

In  Slocumh  v.  Chicago  etc.  Ry.  Co.,  57  Iowa,  675,  the  facta 
showed  that  a  small  creek  touching  a  corner  of  plaintiff's 
land  was  crossed  b}'  defendant's  railroad  upon  bridges  at  two 
places.     The  defendant  filled  the  bed  of  the  creek  at  the  two 
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crossings,  and  turned  the  channel  along  the  side  of  the  rail- 
way, so  that  the  bridges  were  dispensed  with,  and  the  creek 
did  not  touch  plaintifiPs  premises.  Tlie  plaintiff  stood  by 
and  saw  the  work  of  diversion  progressing,  and  it  was  not 
until  after  it  was  fully  completed,  at  a  cost  of  more  than  five 
thousand  dollars,  tliat  any  objection  was  made.  It  was  there 
held,  upon  those  facts,  that  the  trial  court  did  not  err  in 
refusing  to  grant  a  mandatory  injunction  for  the  restoration 
of  the  stream.  In  the  case  at  bar  there  has  been  more  than 
a  mere  voluntary  acquiescence,  or  standing  passively  by, 
while  the  defendants  were  digging  their  ditch  "'*  and 
improving  their  lands.  The  plaintiff  and  his  grantor,  for 
eight  years,  without  any  objection  whatever,  aided  the  defend- 
ants in  repairing  the  damages  caused  by  the  winter  freshets, 
with  knowledge  of  their  appropriation,  and  of  the  common 
understanding  that  in  consideration  of  such  aid  the  defend- 
ants were  to  enjoy  the  right  of  diverting  the  water  for  the 
irrigation  of  their  lands.  The  defendants,  thus  encouraged 
by  the  plaintiff's  voluntary  aquiescence  and  participation  in 
a  common  purpose,  laid  out  their  money  and  expended  their 
labor  in  making  homes  for  their  families,  under  an  obvious 
expectation  that  no  obstacle  would  afterward  be  interposed 
to  prevent  their  enjoyment.  The  plaintiff's  objection,  in  view 
of  the  unreasonable  delay  and  of  all  the  circumstances  of 
the  case,  now  comes  too  late,  and  under  the  maxim  that  "h& 
who  is  silent  when  he  ought  to  speak,  shall  not  be  heard  to 
speak  when  he  ought  to  keep  silent,"  he  can  have  no  stand- 
ing in  a  court  of  equity  to  enjoin  a  diversion  and  use  of  the 
waters  of  a  stream  that  he  and  his  grantor  have  tacitly 
encouraged.  It  appears  from  the  evidence  that  the  defend- 
ants have  been  diverting  about  two  hundred  and  forty  inchea 
of  water  from  the  Little  Walla  Walla  river,  without  pressure, 
and  that  this  quantity  is  necessary  for  their  use,  and  that 
fully  as  much  flows  in  the  channel  of  said  stream  through 
plaintiff's  land,  which,  if  diverted,  would  be  sufficient  for  its 
irrigation.  Plaintiff's  cause  of  suit  is  not  based  upon  a 
division  of  the  water  in  proportion  to  the  equitable  rights  of 
the  parties,  but  to  enjoin  the  defendants  from  preventing  the 
water  of  the  stream  from  flowing  through  his  land  in  the 
natural  channel,  undiminished  in  quantity;  and  since  it 
appears  that  there  are  other  riparian  proprietors  on  said 
stream  who  are  interested  in  the  diversion,  but  are  not  p.Trties 
to  this  suit,  no  decree  could  settle  their  respective  rights  by 
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a  division  of  the  water,  and  hence  it  would  be  *''*  useless  to 
remand  the  cause  for  that  purpose.     The  decree  will  there- 
fore be  reversed  and  the  complaint  dismissed. 
Reversed.  

Parol  Licensi— Rkvocability  of. — This  qiiestion  is  thoroughly  dia- 
ensaed  ia  Pitzman  v.  Boyce,  111  Mo.  '^87;  33  Am.  St.  Rep.  536,  and  note, 
and  Lawrence  v.  Springer,  49  N.  J.  Eq.  389;  31  Am.  St.  Rep.  702,  and 
extended  note.  The  question  discussed  in  the  principal  case  as  to  the 
power  to  revoke  parol  licenses  to  divert  water  from  the  land  of  another  will 
be  foand  treated  at  page  718  of  the  note  to  the  latter  case. 
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Fitzgerald  v,  Elliott. 

[162  Pbnnstlvania  State,  118.] 

tiiKHS — PossBSSioy. — It  is  indispensable  to  the  existence  of  a  common-law 
lien  that  the  claimant  should  hare  an  independent  and  exclusive  po«- 
sessioQ  of  the  property. 

LiBNs — Bailment — Possession — Trespass  Against  Sheriff. — A  servant 
who  cuts  and  skids  logs  for  his  employer  on  land  in  the  possession  of 
the  latter  is  not  a  bailee,  and  has  no  such  independent  possession  as  to 
create  a  common-law  lien  upon  the  logs  for  his  money  and  labor  ex- 
pended.  He  cannot  maintain  trespass  against  a  sheriff  to  recover 
damages  for  the  seizure  and  sale  of  the  logs. 

Liens  for  Labor — Trespass  Against  Sheriff. — One  who  has  a  statutory 
lien  upon  personal  property  for  labor  expended  cannot  maintain  tres- 
pass against  a  sheriff  to  recover  damages  for  levying  upon  and  selling 
the  property,  but  must  look  to  the  fund  realized  by  the  sale. 

S.  T.  Neill^  H.  A.  Hallj  and  A.  W.  Gregory^  for  the  appel- 
lant. 

A.  P.  Huey,  for  the  appellee. 

**®  McCoLLUM,  J.  This  is  an  appeal  from  the  refusal  of  the 
court  below  to  take  ***  off  a  compulsory  nonsuit  in  an  action 
Against  a  sheriff  for  levying  upon  and  selling  a  quantity  of 
logs  on  an  execution  against  A.  Maxwell,  who  was  the  owner 
of  a  sawmill,  and  engaged  in  the  business  of  manufacturing 
lumber.  It  appears  from  the  evidence  in  the  case  that  Max- 
well owned  the  timber  which  had  been  cut  and  peeled  on  the 
Dixon  tract;  that  he  employed  the  plaintiff  to  cut  the  timber 
into  logs  and  put  them  in  the  millpond,  and  that  the  logs 
levied  on  and  sold  by  the  sheriff  were  cut  and  skidded  by  the 
plaintiff  on  said  tract,  where  they  were  at  the  time  of  the 
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sale.  The  logs  were  the  property  of  Maxwell,  but  the  plain- 
tiff claimed  a  lien  upon  them  for  his  labor.  It  also  appears 
from  the  evidence  that  the  sheriff  did  not  at  any  time  remova 
the  logs,  that  the  only  possession  he  had  of  them  was  such 
as  was  imputable  to  the  levy,  and  that  the  purchaser  at  the 
sale  removed  them  subsequently  thereto.  It  should  be  stated 
in  this  connection  that  it  appears  by  the  sheriff's  return- 
that  from  the  time  of  the  levy  to  the  time  of  the  sale  he  left 
the  property  levied  upon  in  charge  of  A.  W.  Foster.  The 
learned  trial  judge  thought  that  upon  these  uncontroverted 
facts  the  sheriff  was  not  liable  to  the  plaintiff  in  an  action 
of  trespass. 

It  seems  to  us  that  the  first  question  presented  for  our  con- 
sideration is  whether  the  plaintiff  had  a  common-law  lien 
upon  the  logs.  If  we  concede  that  he  had  such  a  lien,  we  are 
then  to  inquire  whether  there  was  such  interference  with  or 
disturbance  of  the  property  bound  by  it  as  rendered  the 
sheriff  a  trespasser  in  making  the  levy  and  sale. 

It  is  indispensable  to  the  existence  of  a  common-law  lien 
that  the  party  who  claims  it  should  have  an  independent 
and  exclusive  possession  of  the  property.  Had  the  plaintiff 
such  possession  of  the  logs?  They  were  not  on  his  land.. 
They  were  on  the  Dixon  tract,  but  whether  Maxwell  pur- 
chased it  with  the  timber,  the  evidence  does  not  inform  us,, 
nor  is  it  material.  The  possession  of  the  timber  was  in  the- 
owner  of  it,  and  that  possession  was  not  changed  or  affected 
by  the  arrangement  under  which  the  logs  were  cut  and 
skidded  by  the  plaintiff.  The  latter  was  not  a  bailee  of  the- 
timber  or  of  the  logs  cut  therefrom.  He  was  employed  to 
cut  the  timber  into  logs  and  put  them  in  his  employer'* 
millpond.  There  was  nothing  in  the  nature  of  his  employ- 
ment which  gave  him  an  independent  **'  and  exclusive 
possession  of  the  timber  or  the  logs  at  any  time,  but,  on  the 
contrary  the  agreement  under  which  he  was  to  do  the  work 
was  inconsistent  witl^  his  claim  of  a  right  to  the  possession 
of  them  until  he  was  paid  for  his  labor.  He  cut  and  skidded 
the  logs  where  his  employer  had  the  right  to  cut  and  skid 
them  preparatory  to  their  removal  to  his  mill.  If  the  plain- 
tiff had  a  common-law  lien  upon  the  logs  for  his  work,  then 
he  who  cuts  firewood  or  splits  rails  from  his  employer's  tim- 
ber, and  hauls,  or  agrees  to  haul,  the  firewood  to  his  employer's 
house,  or  the  rails  to  designated  points  on  his  farm  for  the 
purpose  of  fencing  it,  has  a  like  lien.     And,  if  this  be  so,  then 
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the  person  who  is  employed  to  dig  coal  in  his  employer's 
mine,  and  pile  it  at  the  pit's  mouth  on  his  employer's  land, 
has  a  common-law  lien  upon  the  coal  for  his  labor  in  digging 
and  piling  it.  But  in  Ritter  v.  Gates,  1  Am.  Law  Reg.  119, 
decided  at  Pittsburg  in  1852,  it  was  held  by  this  court,  in  an 
opinion  by  Chief  Justice  Black,  that  a  laborer  employed  to 
dig  ore  has  no  lien  upon  it  for  his  wages. 

Tlie  cases  cited  in  support  of  the  plaintiflTs  claim  are  not 
analogous  to  the  case  at  bar.  They  were  cases  in  which  the 
lienor  had  an  independent  possession  of  the  property  as  a 
bailee,  or  in  which  the  lien  was  created  by  the  agreement  of 
the  parties.  In  this  case  there  was  no  bailment  or  stipula- 
tion for  a  lien. 

The  fundamental  error  in  the  plaintifTs  contention  lies  in 
his  assumption  that  he  had  an  independent  possession  of  the 
property,  when  in  fact  such  possession  as  he  had  was  that  of 
his  emploj'er.  Maxwell  was  in  possession  of  the  Dixon  tract 
for  the  work  the  plaintiff  did  for  him  there,  whether  he  owned 
it  or  not;  the  land  on  which  the  timber  lay  and  the  logs  were 
cut  and  skidded  was  in  his  possession  for  the  purpose  for 
which  his  employee  used  it.  It  follows  that  the  rights  of  the 
plaintifif  in  respect  to  lien  and  possession  were  the  same  as  if 
his  employer  owned  the  land  on  which  the  work  was  done. 
In  cutting  and  skidding  the  logs  where  he  did  he  was  exer- 
cising his  employer's  right  to  cut  and  skid  them  there. 

We  conclude,  upon  a  careful  consideration  of  the  plaintifiPs 
testimony  in  reference  to  the  agreement  under  which  he  did 
the  work,  that  he  was  not  entitled  to  a  common-law  lien 
upon  the  logs,  and  that,  if  he  had  a  statutory  lien  or  prefer- 
ence for  all  or  **'  part  of  his  claim,  it  did  not  make  the 
sheriff  a  trespasser  in  levying  upon  and  selling  them.  If  he 
had  a  statutory  lien  or  preference  he  should  have  looked  to 
the  fund  realized  by  the  sale,  and  proceeded  for  the  enforce- 
ment of  it  in  accordance  with  the  provisions  of  the  statute 
which  conferred  it.  It  follows  from  these  views  that  the 
learned  court  did  not  err  in  denying  the  motion  to  take  off 
the  nonsuit. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed.  

Liens — Possession. — A  lien  upon  personalty  at  common  law  is  founded 
on  possession,  actual  or  conBtrnctive,  and  the  right  to  detain  the  property 
nntil  some  claim  in  which  the  lieu  originates  is  satisfied  or  discharged:  Mil- 
ler y.  Maraton,  35  Me.  153;  56  Am.  Dec.  694,  and  note.     A  lien  on  chattels 
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•eparate  from  the  possession  is  contrary  to  the  principles  of  the  common 
law:  Jenkins  v.  Eicheberger,  4  Watts,  121;  28  Am.  Dec.  691,  and  note;  Oaket 
T.  Moorf,  24  Me.  214;  41  Am.  Dec.  379,  and  note;  Donald  v.  Hewitt,  33  Ala. 
534;  73  Am.  Dec.  431,  and  note;  Mclntire  t.  Carver,  2  Watts  &  S.  392;  37 
Am.  Dec.  519,  and  extended  note.  A  vendor's  lieu  is  at  an  end  when  the 
goo<l8  are  delirered:  Lewis  v.  Sleiner,  84  Tex.  364.  When  a  party  entitled 
to  a  lien  Toluntarily  delivers  the  property  to  the  owner,  the  lieu  is  extin- 
guished: Ferriss  r.  Schreiner,  43  Minn.  148. 


Waters  v.  Wolf. 

(162  Pennstlvania  State,  153.] 

MiCHANics'  Liens — Contract  Stipulations  Against. — A  ■nbcontractor 
or  materialman  has  no  right  of  mechanic's  lien  when  the  principal  con- 
tractor has  stipulated  with  the  owner  iu  writing  that  no  liens  shall  be 
filed  against  the  property. 

Mechanics'  Liens— Contract  Against— Constitutional  Law. — A  statute 
declaring  the  principal  contractor  the  agent  of  the  owner  in  ordering 
.  work  or  materials,  and  requiring  the  written  consent  of  the  material- 
man  or  subcontractor  to  biud  him  by  a  stipulation  in  the  contract  be- 
tween the  principal  contractor  and  the  owner  that  no  mechanics'  liens 
■hall  be  filed,  is  unconstitutional,  as  an  attempt  to  create  a  debt  and 
give  a  lien  therefor  against  the  express  covenant  in  the  contract,  and  aa 
an  attempt  to  frame  a  new  contract,  and  substitute  it  for  the  one  made 
by  the  parties. 

Mechanics'  Liens— Contracts  Against— Constitutional  Law.— A  con- 
tract between  the  principal  contractor  and  the  owner  that  no  mechanics' 
liens  shall  be  filed  against  the  property,  destroys  the  right  of  a  sub- 
contractor or  materialman  to  file  a  lien,  and  in  such  case  the  right  can- 
not be  preserved  by  statute.  The  pubcontractor  or  materialman  can 
have  no  right  against  the  owner  not  founded  on  tiie  contract  of  the 
principal  contractor,  and  such  right  cannot  be  created  by  statute,  in- 
dependent of  the  contract. 

T.  Patterson  and  W.  A.  IFay,  for  the  appellant. 

F.  P.  lams  and  C.  C.  Brock,  for  the  appellees. 

**•  Dean,  J.  The  plaintiff  filed  a  mechanic's  lien  as  sub- 
contractor for  work  done  and  materials  furnished  in  the 
erection  of  a  four-story  brick  hotel  for  Nicholas  VV^oIf  in  Mc- 
Keesport,  Allegheny  county.  Wolf,  the  owner,  made  his 
contract  for  the  work  and  materials  in  the  construction  of  the 
building  with  Thomas  White,  a  contractor  and  bulkier.  The 
contracts  with  White  were  two,  one  dated  June  15,  1891,  and 
the  other  November  7th  of  the  same  year.  Both  contracts 
contained  this  stipulation:  "The  contractor  agrees  that  no 
liens  shall  be  filed  against  said  works,  or  on  account  of  tlte 
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said  contractor,  neither  shall  there  be  any  legal  or  lawful 
claims  against  the  contractor  in  any  manner,  from  any  sourc* 
whatever,  for  work  or  materials  furnished  on  said  works." 

During  the  progress  of  the  work  White  made  an  agreeraent- 
with  Waters,  the  plaintiff,  as  subcontractor,  for  work  and 
materials  on  the  building.  Waters  made  no  agreement  with 
Wiiite  with  reference  to  filing  a  lien,  nor  did  he  consent  in. 
writing  to  be  bound  by  the  stipulations  of  White's  contract 
with  the  owner.  He  filed  this  lien  for  a  balance  of  four  hun- 
dred and  thirteen  dollars  due  him,  on  which  scire  facia  is-^ 
sued,  and  Wolf,  the  owner,  filed  affidavits  of  defense,  averring 
that,  by  his  contract  with  the  principal  contractor,  no  lien 
could  be  enforced.  Plaintiff  then  took  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense,  which  rule,  after 
argument,  on  May  3,  1893,  the  court  discharged  without  fil- 
ing opinion.  From  that  decree  plaintiff  took  this  appeal, 
assigning  for  error  the  decree  discharging  the  rule. 

If  the  decisions  of  this  court  touching  the  rights  of  thfr 
owner,  in  a  long  line  of  cases  preceding  and  following  Schroe- 
der  V.  Galland,  134  Pa.  St.  277, 19  Am.  St.  Rep.  691,  of  which- 
that  opinion  is  only  a  concise  summary,  be  the  law,  this  ap- 
peal cannot  be  sustained.  But,  it  is  .argued,  the  rule  laid 
down  in  that  and  like  cases  is  swept  away  by  the  act  of  June 
8,  1891,  passed  subsequently,  with  the  intention  of  rendering 
that  rule  inoperative  as  to  all  cases  arising  after  the  passage 
of  the  act.  And  this  result  is  conceded  by  the  appellee,  if 
effect  be  given  that  act  according  to  its  terms. 

The  act  referred  to  contains  two  sections,  as  follows: 

•'  1.  No  contract  which  shall  hereafter  be  made  for  the- 
erection  of  the  whole,  or  any  part,  of  a  new  building,  with  the 
owner  of  the  lot  upon  which  the  same  shall  be  erected,  shall 
*•'  operate  to  interfere  with  or  to  defeat  the  right  of  a  sub- 
contractor, who  shall  do  work  or  shall  furnish  materials  un- 
der the  agreement  of  the  original  contractor  in  aid  of  such 
erection,  to  file  a  mechanic's  lien  for  the  amount  which  shall 
be  due  for  the  value  of  such  work  or  materials  furnished, 
unless  such  subcontractor  shall  have  consented  in  writing  to- 
be  bound  by  the  provisions  of  such  contract  with  the  owner^ 
in  regard  to  the  filing  of  liens.  Without  such  written  con-^ 
sent  of  the  subcontractor  all  contracts  between  the  original 
contractor  and  the  owner,  which  shall  expressly  or  impliedly 
stipulate  that  no  such  lien  shall  be  filed,  shall  be  invalid  aife 
against  the  right  of  such  subcontractor  to  file  the  same. 
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"  2.  All  persons  contracting  with  the  owner  of  ground  for 
the  erection  or  construction  of  the  whole  or  of  any  part  of  a 
new  building  thereon  shall  be  deemed  the  agent  of  such 
owner  in  ordering  work  or  materials  in  and  about  such  erec- 
tion or  construction,  and  any  subcontractor  doing  such  work 
or  furnishing  such  materials  shall  be  entitled  to  file  a  me- 
chanic's lien  for  the  value  thereof  within  six  months  from 
the  time  the  said  work  was  completed  by  said  subcontractor^ 
notwitlistanding  any  stipulations  to  the  contrary  in  the  con- 
tract between  the  owner  and  the  contractor,  unless  such  stip- 
ulations shall  have  been  consented  to  in  writing  by  sucb 
subcontractor." 

The  constitutionality  of  this  act  is  denied  by  the  appellee, 
and,  as  a  consequence,  the  decision  in  Schroeder  v.  Galland, 
134  Pa.  St.  277,  19  Am.  St.  Rep.  691,  it  is  alleged,  is  not 
abrogated  by  it. 

Tlie  first  statute  on  this  subject,  that  of  1803,  gave  a  lien 
to  mechanics  and  materialmen  against  the  building  for  debts 
contracted  by  the  owner.  The  intervention  of  a  contractor 
or  builder,  who  might  subcontract  with  mechanics  and  ma- 
terialmen, was  not  recognized  by  that  act.  Then  came  the 
act  of  March  17,  1806,  which,  like  the  act  of  1803,  applied 
only  to  the  county  of  Philadelphia,  but  which,  by  the  act  of 
1808,  was  extended  to  the  boroughs  of  Lancaster,  Pittsburg, 
and  Erie,  and  by  subsequent  acts  still  further  extended.  This 
act  provides  that  every  dwelling-house  or  other  building, 
thereafter  constructed,  should  be  subject  to  the  payment  of 
debts  contracted  for  or  by  reason  of  any  work  or  materials 
furnished  in  the  erection  or  construction  of  any  house  or  other 
building,  before  any  otlior  lien  which  originated  subsequent 
to  the  commencement  ***  of  the  work.  And  by  the  same  act, 
the  act  of  1803,  which  applied  only  toPhiladelphia,Southwark, 
and  Northern  Liberties,  was  repealed.  In  Steinmetz  v.  Dou- 
dinot,  3  Serg.  &  R.  541,  the  materials  were  furnished  befura 
the  act  of  1806,  and  it  was  decided  that  as  the  contract  for 
furnishing  material  was  not  made  with  the  owner  of  the  legal 
title,  but  with  one  who  had  contracted  to  purchase  on  a 
ground  rent,  a  lien  could  not  be  sustained  under  the  act  of 
1803;  but  it  was  stated  by  Tilghman,  C.  J.,  who  delivered 
the  opinion,  that  the  act  of  1806  was  passed  to  relieve  ng.iinst 
such  hardship,  by  giving  a  lien  to  the  mechanic  or  nmterial- 
man,  whether  the  work  was  done  or  material  furnit-hed  on 
the  credit  of  the  owner  or  not.     This  last  stateuieut  was  ouV- 
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Bide  of  the  question  decided.  Whether  the  legislature  could 
confer  such  remedy  on  one  no  party  to  the  contract  was  not 
before  the  court.  But  then,  under  the  act  of  1806,  it  was 
held,  in  Savoy  v.  Jones,  2  Rawle,  343,  that  the  estate  of  the 
remainderman  was  subject  to  sale  on  a  lien  filed  by  a  mate- 
rialman, under  a  contract  with  the  owner  of  the  life  estate, 
even  though  the  sale  was  made  after  the  death  of  the  life 
tenant.  In  this  case  the  opinion  is  by  Gibson,  C.  J.,  who 
«ays: 

"The  object  of  the  legislature  was  to  enable  the  mechanic 
or  materialman  to  follow  his  labor  or  material  into  the 
builditig,  which  is  pledged  for  the  price,  without  regard  to 
the  estate  of  the  owner.  Did  the  lien  proceed  from  a  contract 
■with  the  owner,  the  argument  drawn  from  the  apparent  in- 
justice of  permitting  a  tenant  for  life  to  affect  the  estate  of 
a  remainderman,  who  was  not  a  party,  would  not  be  desti- 
tute of  plausibilit}'.  But  there  is  no  real  injustice  in  the 
matter,  the  owners  of  the  several  parts  of  the  fee  being  pro- 
portionately benefited;  and  it  is  consequently  just  that  the 
whole  should  bear  the  burden." 

The  only  question  for  decision  was,  whether  the  contract 
of  the  owner  of  the  life  estate,  which  was  for  the  benefit  of 
both  estates,  could  create  a  lien  or  burden  on  both.  It  wa? 
decided  that  the  lien  bound  the  whole  estate.  There  was 
here  a  contract  of  the  owner  of  an  estate  in  the  land  on 
which  the  building  was  erected,  and,  at  the  date  of  the  con- 
tract, the  owner,  the  life  tenant,  of  this  estate,  was  in  the 
actual  possession;  the  remainderman  had  no  part  in  the  con- 
tract, yet  his  estate  was  held  bound.  To  the  same  effect  are 
Bickel  V.  James,  7  Watts,  9;  *'*  Anshutz  v.  McClelland,  5  Watts, 
492;  Holdship  v.  Abercrombie,  9  Watts,  52,  and  other  cases.  It  is 
said  by  Kennedy,  J.,  in  Holdship  v.  Abercrombie,  9  Watts,  52, 
that,  as  the  act  of  1803  provided  a  lien  for  work  and  materials 
in  the  erection  of  a  building  only  when  contracted  for  by  the 
owner  thereof,  and  the  act  of  1806,  which  expressly  repealed  that 
of  1803,  omitted  the  words  *'  contracted  by  the  owners  there- 
of," and  enacted  that  every  building  thereafter  constructed 
should  be  subject  to  liens  for  work  and  materials,  it  was  the 
manifest  intent  of  the  legislature  to  give  a  lien  for  work  and 
materials,  whether  upon  contracts  made  with  the  owner  or 
with  the  contractor  for  the  erection  of  the  building.  But  in 
110  one  of  the  many  cases  decided  under  the  act  of  1806  was 
the  question  ever  raised  as  to  whether  the  owner  could  pro- 
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lect  hiniself  from  liability  by  a  contract  prohibiting  liens. 
In  the  absence  of  an  express  contract  against  liens,  with  a 
fitatute  before  him  giving  a  lien  to  those  with  whom  his  con- 
tractor contracted,  the  consent  of  the  owner  that  a  remedy 
given  by  law  should  be  enforced  under  the  contract  to  build 
vr&B  certainly  to  be  implied. 

Then  came  the  act  of  1836,  which  did  what  none  of  the 
previous  ones  had  done,  provided  a  complete  mode  of  proced- 
ure for  the  enforcement  of  the  lien,  yet  it  did  not  define  with 
much  more  certainty  than  the  others  the  rights  of  the  owner 
and  the  lien  creditor.  It  declared  that:  "Every  building 
within  the  several  counties  of  this  commonwealth  ....  shall 
be  subject  to  a  lien  for  the  payment  of  all  debts  contracted 
for  work  done  or  materials  furnished  for  or  about  the  erection 
or  construction  of  the  same.  The  lien  of  such  debt  shall 
€xtend  to  the  ground  covered  by  such  building,  and  to  so 
much  other  ground  immediately  adjacent  thereto  and  belong- 
ing in  like  manner  to  the  owner  of  such  building  as  may  be 
necessary  for  the  ordinary  and  useful  purposes  of  such  build- 
ing." 

By  the  language  of  this  act,  as  by  that  of  1806,  to  create  a 
lien  against  the  land  of  the  owner,  the  debt  must  be  founded 
on  a  contract  for  work  or  material  for  the  building.  The  act 
recognizes  that,  by  contract,  debts  for  work  and  material  will 
be  created,  and  then  provides  a  statutory  lien  therefor.  The 
act  of  1806  had  enacted  that  the  building  should  "  be  subject 
to  the  payment  of  debts  contracted  for  or  by  reason  of  any 
work  done  in  the  erecting  and  constructing"  of  the  same  before 
*••  any  other  lien  which  originated  subsequent  to  the  com- 
mencement of  the  building.  The  act  of  1836  declares  that 
the  building  "shall  be  subject  to  a  lien  for  the  payment  of 
all  debts  contracted  for  work  done  or  materials  furnished." 
There  is,  in  this  particular,  but  slight  difference  in  the  two 
acts.  Savoy  v.  Jones,  2  Rawle,  343,  decided  that,  under 
the  act  of  1806,  the  estate  of  the  remainderman  was  bound 
by  the  lien,  as  well  as  that  of  the  tenant  for  life,  who  had 
made  the  contract.  Iloldship  v.  Ahercromhie.  9  Watts,  52,  that 
the  contract  of  a  tenant  for  years  bound  the  land  of  the  owner 
on  which  the  building  was  erected.  Bickel  v.  James,  7  Watts, 
■9,  that  the  purchaser  at  a  sheriff's  sale,  under  a  mechanic's 
lien  of  the  equitable  title  of  a  vendee  in  possession,  who  had 
contracted  to  build,  was  entitled  to  the  possession  in  an  eject- 
ment as  against  the  holder  of  the  legal  title  whose  purchase 
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money  was  unpaid.  In  Evans  v.  Montgomery^  4  Watts  <fc 
S.  218,  it  was  said  the  court  never  had  decided  that  the 
same  interpretation  should  be  put  upon  the  act  of  1836  as 
upon  that  of  1806;  still,  as  this  interpretation  was  faiily 
applicable  to  that  of  1836,  the  act  of  the  28th  of  April,  1840, 
was  passed  to  relieve  against,  the  palpable  injustice  worked 
by  such  construction.  This  act  declares  that  a  mechanic's 
lien  *'  shall  not  be  construed  to  extend  to  any  other  or  greater 
estate  in  the  ground  on  which  any  building  may  be  erected 
than  that  of  the  person  in  possession  at  the  time  of  commenc- 
ing said  building,  and  at  whose  instance  the  same  is  erected." 
It  is  not  worth  while  to  criticise  the  form  of  expression  in 
this  act;  the  intent  is  beyond  doubt,  that  is,  to  restrict  the 
right  and  remedy  to  the  estate  of  him  who  makes  the  con- 
tract. If  the  courts  had  given  a  construction  to  the  former 
acts  destructive  of  the  rights  of  the  owner  the  legislature,. 
when  the  wrong  became  manifest,  riglited  it  by  an  explicit 
enactment.  The  first  case  under  the  act  was  Bruner  v.  Sheik^ 
9  Watts  &  S.  119.  In  this  case  a  warehouse  insured  by  Sheik 
in  the  Lancaster  Insurance  Company  had  been  burned;  the 
policy  provided  that  the  insurance  company  could,  at  their 
election,  pay  the  value  of  the  property,  or  rebuild  it;  they 
elected  to  rebuild,  and  made  a  contract  with  one  Cooper  for 
the  entire  structure.  Bruner,  on  a  contract  with  Cooper,  fur- 
nished the  lumber  and  other  materials  for  the  new  structure 
and  filed  a  lien  against  the  building.  ***  It  was  held,  there 
could  be  no  recovery,  because  his  contract  was  with  the  agent 
of  the  insurance  company,  and  that  the  owner  had  no  con- 
nection with  the  contract  out  of  which  the  debt  arose.  The 
opinion  is  by  Gibson,  C.  J.,  who  says:  "  The  affair  was  a 
transaction  of  the  insurance  company,  and  not  of  the  owner, 
who  was  a  stranger  to  the  matter,  and  not  to  be  affected  by 
it."  The  owner,  in  one  sense,  had  a  connection  by  contract 
with  rebuilding,  but  it  was  a  contract  of  indemnity  against 
loss  by  fire,  and  under  this  contract  he  had  discharged  fully, 
by  the  payment  of  premiums,  his  obligation;  all  that  re» 
mained  of  performance  devolved  on  the  other  party  to  the 
contract;  with  this  party  alone  had  the  claimant  in  the  lien 
any  connection  by  contract,  although  his  debt  was  contracted 
for  material  to  be  furnished  to  a  building  erected  on  land  of 
the  owner  with  consent  of  the  owner.  We  cite  this  case 
because  it  is  the  first  under  the  act  of  1840,  and  it  decides^ 
that  to  sustain  a  lien  against  the  building  there  must  be  a 
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building  contract  connection  between  the  claimant  in  the  lien 
and  the  owner.  It  was  not  enough  to  show  a  debt  for  mate- 
rial furnished  to  a  building  by  contract  with  one  not  in  pos- 
session, and  the  erection  of  the  building  with  the  knowledge 
of  and  by  the  consent  of  the  owner. 

Tlie  next  legislation  was  the  act  of  16th  of  April,  1845, 
which  declared  that  the  act  of  1836  should  be  construed  to 
■extend  to  and  embrace  claims  for  labor  done  and  material 
furnislied  in  the  erection  of  any  house  or  other  building  in 
pursuance  of  any  contract  or  agreement,  and  no  claim  that 
Jiad  been  filed,  or  which  might  be  filed,  should  be  affected  by 
4xny  contract,  but  the  same  should  be  held  as  valid  as  if  there 
liad  been  no  contract.  The  claim  was  soon  made  tiiat  the 
letter  of  this  act  embraced  every  form  of  debt  incurred  with 
•or  without  a  contract  connecting  the  owner  witii  the  debt, 
■and  that  every  one  who  had  done  a  stroke  of  work  upon  a 
building  was  entitled  to  a  lien.  But  in  Jobsen  v.  Boden,  8 
Pa.  St.  463,  a  lien  filed  by  a  journeyman  carpenter,  it  was 
<lecided  that  it  was  not  intended  to  enlarge  the  scope  of  the 
act  of  1836  further  than  to  bring  within  its  provision  special 
contractors  who  had  been  declared  not  entitled  to  liens 
under  that  act;  that,  with  this  enlargement,  tlie  owner  was 
subject  to  a  double  lien;  one  by  the  contractor  ***  and  one 
by  the  master  workmen  employed  by  the  contractor;  but  his 
liability  extended  no  farther. 

The  next  decision  of  importance  is  that  of  Harlan  v.  Rand, 
27  Pa.  St.  511,  which  lioUis  that  no  one  has  power  to  bind 
the  building  for  work  done  or  material  furnished,  except  the 
owner  or  contractor  under  him.  Harlan,  the  owner,  con- 
tracted with  Singerly  to  erect  the  building;  Singorly  con- 
tracted with  Leeds  to  put  in  a  heater;  Leeds  contracted  with 
Rand  to  furnish  the  pipes,  dampers,  and  other  portions  of 
th^  healer.  Rand  filed  liis  lien  against  the  building,  with 
not'ce  to  Harlan,  owner,  and  Leeds,  contractor.  The  court 
«ayf 

"The  claims  of  workmen  and  materialmen  do  not  become 
liens  on  a  house  from  tiie  mere  fact  that  the  work  was  done 
or  material  furnislied  for  its  erection,  for  they  must  be 
founded  on  a  contract,  express  or  implied,  direct  or  indirect, 

■with  the  owner  of  the  building When  tlie  owner  ein- 

jtloys  a  housebuilder  to  erect  a  house  for  him  the  parties  are 
directly  connected  by  contract,  and  the  lien  must  be  founded 
ou  it.  .  .  .  .  The   law  implies   that  the  contract  or  for  the 
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■whole  work  may  get  materials,  and  contract  with  Bpecial 
artisans  required  for  the  different  parts  of  the  work  on  the 

credit  of  the  building It  requires  for  claimants  of 

liens  to  have  regard,  not  merely  to  their  own  interest,  but  to 
that  of  the  owner,  in  making  their  contracts  with  third  per- 
sons, and  to  exercise  the  caution  required  of  all  other  persona 
of  seeing  that  the  person  contracting  with  them  has  tho 
authority  to  bind  another  person's  property  for  the  work  or 
materials  which  are  wanted  of  them." 

It  is  said,  in  the  course  of  the  decision,  that,  while  the  law 
implies  that  the  principal  contractor  may  contract  for  ma- 
terial and  work,  and  bind  the  owner  to  subcontractors,  yet 
this  is  not  a  conclusive  implication,  and  Bruner  v.  Sheik,  9 
Watts  &  S.  119,  is  cited  as  a  case  vA'here,  from  the  very  nature 
of  the  contract,  there  was  no  such  implication. 

Harlan  v.  Rand,  27  Pa.  St.  511,  lays  down  three  proposi- 
tions, which  have  been  adhered  to  since  by  this  court,  viz: 
1.  The  debt  which  is  the  subject  of  the  lien  must  be  founded 
on  a  contract,  express  or  implied,  with  the  owner;  2.  When 
the  owner  employs  a  contractor  to  erect  for  him  a  house,  a 
debt  founded  on  a  contract  of  the  contractor  with  a  subcon- 
tractor or  materialman  is,  by  implication,  authorized  by  the 
contract  of  the  owner,  and  therefore  *®'  is  the  subject  of  a 
lien;  3.  It  is  incumbent  on  such  subcontractor  or  material- 
man to  ascertain  whether  one  assuming  to  be  the  principal 
contractor  has  authjority  to  bind  by  lien  the  property  of  the 
owner. 

The  principal  contractor  is  not  designated  by  the  term 
"agent"  in  the  opinion,  but  when  his  relations  to  the  owner, 
the  building,  and  subcontractor  are  spoken  of,  and  the  extent 
of  his  power  defined,  the  term  is  as  applicable  to  him  as  if 
he  had  been  specially  appointed  on  a  salary  by  the  owner  to 
put  up  the  building.  To  say  the  power  conferred  by  the  con- 
tract on  the  builder  or  contractor  is  not  an  agency,  within 
the  strict  legal  definition  of  the  term,  is  not  controlling;  for 
want  of  a  better  designation  it  indicates  with  sufficient  clear- 
ness the  fact,  that  is,  that  the  owner,  with  the  law  before  him, 
has  empowered  another  to  contract  debts  for  work  and  mate- 
rial, which  may  be  made  a  lien  on  his  property. 

So,  in  Singerly  v.  Doerr,  62  Pa.  St.  9,  following  Harlan  v. 
Rand,  27  Pa.  St.  511,  it  was  decided  that  it  is  "the  contract 
for  the  erection  which  communicates  the  owner's  power  to 
bind  the  building."     And  in  Duf  v.  Hoffman,  63  Pa.  St.  191^ 


July,  1894.]  Waters  v.  Wolp.  823 

it  was  held  that,  when  the  act  of  1845  gave  the  principal  con- 
tractor a  lien,  he  became,  under  his  contract,  as  fully  the 
agent  of  the  owner  as  the  mere  architect  or  builder,  and 
debts,  under  contracts  made  by  him  for  work  and  materials, 
could  be  entered  as  liens  against  the  owner;  but  that  one  who 
furnished  lumber  to  a  lumber-dealer  who  had  contracted  with 
the  owner  was  not  a  contractor  within  the  law,  that  his  con- 
tract to  furnish  lumber  warranted  no  implication  of  authority 
to  bind  the  house  by  a  lien  on  a  purchase  from  others.  This 
was  followed  by  Brown  v.  Cowan,  110  Pa.  St.  588.  Brown, 
the  owner,  purchased  lumber  for  his  house  from  Barnes,  a 
dealer  in  lumber,  and  paid  him  for  it;  Barnes  bought  part  of 
the  lumber  from  Cowan  &  Steele,  and  they,  chvimiug  it  was 
furnished  on  the  credit  of  Brown's  house,  filed  a  lien.  The 
court  below  instructed  the  jury  that  it  was  not  important 
what  the  contract  was  between  the  owner  and  Barnes;  that 
if  Barnes  held  himself  out  to  tlie  plaintifls  as  a  contractor, 
and  they  were  led  by  his  representations  to  furnisli  the  lum- 
ber on  the  credit  of  the  house,  they  had  a  right  to  a  lien.  It 
was  held  by  this  court  that  a  contractor  can  only  bind  the 
building  by  virtue  of  the  peculiar  statutory  relation  he  Ijears 
to  the  owner  under  the  ***  contract,  and  that  "this  instruc- 
tion was  palpably  erroneous;  that  the  owner  of  a  building 
could  thus  be  entrapped  into  the  payment  of  a  debt  which 
he  never  contracted,  and  which  was  not  contracted  by  any 
one  having  any  legal  authority  to  bind  him  or  his  estate,  is 
so  monstrous  that  the  mere  statement  of  the  proposition  is  a 

sufficient  argument  to  refute  it It  is  the  plain  and 

obvious  duty  of  one  who  deals  with  an  alleged  contractor  to 
know  the  relation  which  he  bears  to  the  owner;  failing  in  this, 
he  furnishes  labor  and  material  at  his  peril." 

Phillips  on  Mechanics'  Liens,  section  497,  says:  "As  the 
lien  is  a  proprietary  interest,  for  the  security  of  debt  arising 
by  implication  of  law  out  of  the  performance  of  contract,  it 
can  in  general  be  created  otily  by  the  owner,  or  by  some  per- 
son by  him  authorized." 

Schroeder  v.  Galland,  13!  Pa.  St.  277,  19  Am.  St.  Rep.  691, 
has  given  rise  to  considerable  discussion,  as  if  it  were  a  new 
departure  from  settled  adjudications.  It  is  nothing  of  tlie 
kind.  It  is  but  a  restatement  of  the  law  which  liad  been 
announced  in  language  wliich  admitted  of  no  other  meaning, 
in  a  line  of  cases  commencing  with  Bntner  v.  Shfik,  9  Walls 
&  S.  119,  in  1845.     The  criticisms  on   the  decision  seem 
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to  have  been  prompted  more  by  the  concise  statement  of  a 
principle,  in  somewhat  more  significant  language,  than  by 
any  newness  in  it.  It  pointedly  holds  that  the  subcontractor 
and  materialman  can  have  no  right  against  the  owner  not 
founded  on  the  contract  of  the  principal  contractor.  That  if 
the  principal  contractor,  by  virtue  of  his  contract  with  the 
owner,  becomes  his  agent,  the  agency  is  special,  and  the 
powers  of  the  agent  are  limited  by  his  contract.  If  he  con- 
tracts that  no  lien  shall  be  filed  none  can  be. 

Whatever  may  be  said  as  to  the  conclusion  warranted  from 
the  rulings  in  Savoy  v.  Jones,  2  Rawle,  343,  and  the  line  of 
decisions  which  follow  it,  interpreting  the  act  of  1806,  never- 
theless, confining  those  decisions  to  the  facts  in  the  cases 
before  the  court,  even  they,  as  already  noticed,  did  not  ex- 
pressly hold  that  a  debt  could  be  created  by  statute  against 
an  owner,  independent  of  any  contract  with  him.  The 
tenant  for  life  in  actual  possession  could  charge  the  entire 
estate  by  his  contract,  and  so  could  the  tenant  for  years 
and  the  owner  of  an  equitable  estate,  but  the  debt  in  each 
case  was  based  on  a  contract  with  one  having  an  estate 
or  interest  in  the  land.  And  the  act  of  1836,  with  its 
***  supplement  of  1840,  clearly  negatives  an  intent  to  create 
a  debt,  not  having  its  foundation  iri  a  contract  with  the 
owner;  they  only  confer  a  lien  for  one  contracted  either 
directly  or  indirectly  by  his  contract.  Of  the  many  illustra- 
tions cited  as  debts  created  by  statute,  but  a  single  one  is 
really  to  the  point.  Salvage,  the  award  made  and  lien  given, 
as  against  the  property  of  the  owner,  is  supported  by  no  con- 
tract, express  or  implied;  those  who  voluntarily  save  ships, 
cargo,  and  passengers  from  peril  have  a  lien  on  the  property 
saved  only  because  general  maritime  law  and  statute  so  de- 
clare. The  debt  is  created  by  no  contract;  from  the  very 
nature  of  the  case  there  could  be  none.  Therefore,  in  the 
interests  of  commerce  and  navigation,  public  policy  dictates 
an  equitable  recompense  or  debt,  and  with  the  debt  a  lien 
for  it  to  those  who,  in  the  absence  of  any  semblance  of  con- 
tract, incur  risk  and  hardship  to  save  life  and  property.  All 
other  attempts  to  point  out  debts,  the  creation  of  statute 
alone,  turn  out  not  to  be  such  on  examination.  Taxation 
rests  on  the  implied  obligation  of  the  citizen  to  contribute 
his  proportion  of  the  expense  of  the  government  which  pro- 
tects his  life,  liberty,  and  property.  Penalties  for  tortious 
acts,  fines  for  crimes  and  misdemeanors,  are  punishments 
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imposed  in  the  interests  of  society,  that  the  offender  and 
other  evil-disposed  persons  may  be  deterred  from  commit- 
ting like  offenses.  The  lien  of  the  innkeeper  on  the  baggage 
of  his  guest,  of  the  tradesman  on  the  garment  of  his  cus- 
tomer, of  the  factor  or  agent  on  the  goods  and  money  of  his 
principal,  of  the  lawyer  on  the  fund  which  has  been  collected 
by  his  professional  services,  all  have  their  foundation  in  con- 
tract, express  or  implied.  The  instance  given  in  the  argu- 
ment, of  the  goods  of  a  stranger  in  the  possession  of  the 
tenant  being  subject  to  lien  and  distraint  for  rent  due  the 
landlord,  is  not  an  exception.  The  owner  of  the  goods,  hav- 
ing knowledge  of  the  contract,  express  or  implied,  between 
the  landlord  and  tenant,  and  of  the  right  of  distraint,  in 
view  of  some  advantage  to  himself  accruing  from  a  partial 
and  temporary  sharing  of  the  tenant's  possession,  places  his 
goods  on  the  demised  premises;  voluntarily  subjects  them  to 
the  right  of  seizure  by  the  landlord;  his  goods  are  on  the 
premises  by  virtue  of  the  tenant's  possession,  which  he 
shares  under  the  contract,  made  by  the  tenant,  or  they  could 
not  be  there  at  all.  There  is,  under  our  law,  *®®  no  such 
thing  as  a  statutory  debt,  that  is,  the  creation  of  a  debt  by 
law  between  persons,  except  that  of  salvage  already  noticed, 
and  that  has  its  origin  in  an  imperative  public  policy.  Given 
a  debt  by  contract,  express  or  implied,  the  statute  or  law 
gives  by  special  favor  a  special  remedy,  and  tliis  is  all  it  can 
give. 

It  helps  but  little  in  the  decision  of  the  present  contro- 
versy to  demonstrate  that  the  legislation  on  this  subject  has 
been  crude,  and  that  the  judgments  of  the  courts  are  incon- 
listent,  and  not  always  in  accord  with  theretofore  well-settled 
rules  fixing  the  respective  rights  of  owners  of  estates  in 
lands.  The  Mechanic's  Lien  Law  was  a  wholly  new  subject 
of  legislation;  liens  based  on  contracts  concerning  chattels, 
both  at  common  law  and  by  statute,  had  long  been  recog- 
nized, and  the  principles  on  which  they  were  founded  and 
rules  for  their  enforcement  were  well  settled;  but  a  build- 
ing, to  be  of  any  substantial  value,  must  include  the  land 
upon  which  it  is  erected;  to  pledge  the  building  with  the 
land  to  one  who,  by  his  labor  and  material,  had  given  it 
value,  without,  in  many  cases,  infringing  on  the  riglitsof  the 
owner,  was  a  question  beset  with  difficulties  which  were  not 
attendant  upon  chattel  pledges  or  liens.  The  object  of  the 
legislature  was  to  secure  payment  of  their  debts  to  a  class 
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deemed  specially  deserving.  Those  engaged  in  certain  other 
trades  and  occupations,  tailors,  shoemakers,  factors,  innkeep- 
ers, had  liens  for  debts  on  chattels  in  possession;  why  should 
not  the  carpenter,  bricklayer,  mason,  and  materialman  also 
have,  as  a  pledge  for  payment,  the  thing  they  had  made 
valuable?  While  the  object  was  plain  enough,  the  means  of 
reaching  it,  witiiout  gross  injustice  to  the  landowner,  whose 
riglits  had  been  settled  by  centuries  of  legislative  enactment 
and  judicial  precedent,  were  far  from  plain.  The  courts 
have  undertaken,  since  the  beginning,  to  give  effect  to  the 
purpose  of  the  law  as  best  they  could.  The  existence  of  the 
debt  to  him  who  filed  the  lien,  and  that  it  had  been  created 
by  contract  with  somebody  in  the  erection  of  the  building, 
in  none  of  the  adjudicated  cases  was  questioned;  and  doubt- 
less, in  several  of  these  earlier  decisions,  the  rights  of  owners 
were  lost  sight  of  in  the  desire  to  give  effect  to  the  law  and 
thereby  satisfy  the  claimant's  debt;  and  it  may  be  conceded 
that,  after  this  lapse  of  time,  a  close  scrutiny  of  the  judgments 
and  reasons  in  vindication  of  them,  in  this  particular,  warrants 
unfavorable  ^^"^  criticism.  But  it  is  not  very  hard,  in  look- 
ing back  over  more  than  half  a  century  to  the  very  beginning 
of  a  new  departure  in  legislation,  to  point  out  defects  in  the 
first  enactments,  nor  to  find  fault  with  the  judicial  interpre- 
tation of  them.  Courts  try  to  give  effect  to  the  new  law, 
while  they  try  to  avoid  the  confusion  which  comes  from  too 
rudely  displacing  the  old,  with  a  result,  often  of  apparent, 
sometimes  of  real,  contradictory  decisions.  But  observation 
and  experience  in  the  untried  field  eventually  lead  to  greater 
explicitness  in  enactment  and  reasonable  certainty  in  admin- 
istration. As  has  been  said  before,  the  pioneer  who  lays  out 
the  first  path  through  the  forest  has  difficulties  to  contend 
with  not  always  considered  by  those  who  come  after  him; 
they,  looking  over  the  cleared  ground,  see  swamps  and  eleva- 
tions which  could  have  been  avoided,  while  he  saw  no  other 
way  than  to  cut  through  or  climb  over  them;  he  had  but  lit- 
tle to  guide  him  but  the  end  to  be  reached,  but  they  have  the 
knowledge  gained  from  his  mistakes,  which  experience  alone 
now  demonstrates  to  have  been  mistakes.  We  do  not  desire 
to  be  understood  as  asserting  that  there  are  not  lawyers  capa- 
ble of  framing  a  perfect  statute  on  a  new  subject  of  legisla- 
tion, and  wise  enough  to  at  once  expound  and  enforce  it  by 
judgments  that  will  stand  the  test  of  all  time.  But  it  is 
apparent  from  both  legislative  and  judicial  history  that  tliey 
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never  consented  to  sit  in  either  legislature  or  courts;  that  his- 
tory shows  nearly  all  our  laws  had  their  beginnings  in  crude 
enactments,  followed  often  by  mistaken  exposition.  Laws 
seem  to  be  born  full  grown  about  as  often  as  men  are.  So, 
whatever  may  be  the  logical  deductions  from  some  of  the  de- 
cisions which,  prior  to  the  act  of  1840,  held  the  entire  estate 
bound  by  the  lien,  the  weight  of  autliority  is,  that,  without  vio- 
lence to  settled  legal  principles,  a  debt  witiiout  a  contract  can- 
not be  created  against  the  owner.  If  it  be  conceded  tiiat,  by 
mere  legislative  fiat,  an  indebtedness  by  one  man  to  another 
may  be  established  independent  of  contract,  it  necessarily 
follows  that  the  legislature  may  prohibit  the  debtor  from 
relieving  his  property  by  contract  from  the  lien  of  such  in- 
debtedness. The  act  of  1891,  in  effect,  establishes  a  debt 
when  it  prohibits  an  owner  from  contracting  against  encum- 
brances on  his  property,  arising  from  indebtedness  contractec) 
by  others.  It  declares  that  while  all  others  shall  pay  once, 
he,  ^^'^  for  improvements,  under  certain  circumstances,  shall 
pay  twice,  although  he  seeks  to  protect  himself  against  Uiia 
injustice  by  express  contract. 

The  owner's  contract  imposes  payment  of  the  subcon- 
tractor's debt  on  the  contractor  who  expressly  contracts  it; 
the  law,  in  the  face  of  this  contract,  reimposes  it  upon  th& 
owner.  This  is  more  than  a  reniedy  for  an  existing  right;  it 
is  ail  attempt  to  confer  a  right  without  a  debt  to  support  it: 
Donahy  v.  Clapp^  12  Cush.  440. 

Whatever  right  appellant  has  must  be  implied  from  White's- 
contract  with  Wolf;  an  exhibition  of  tiiat  contract  t-hows  an 
express  covenant  which  extinguishes  the  otlierwise  implied 
right;  the  contract  is  between  the  owner  who  desires  to  build 
and  the  man  who  undertakes  to  perform  ti>e  work.  Why 
should  not  the  owner  freely  contract  in  a  purely  business 
transaction  so  as  to  protect  his  properly  from  unjust  claims? 
There  is  no  question  of  public  policy  involved,  no  exercise  of 
the  police  power.  Is  it  within  legislative  power  to  forhid 
such  a  contract?  The  legislature  has  all  power  not  withheld 
from  it  by  the  people  in  their  fundamental  law.  Article  1, 
section  1,  of  the  constitution  declares  that:  **A11  men  aro 
born  equally  free  and  independent,  and  have  certain  inher- 
ent and  indefeasible  rights,  among  which  are  those  of  enjoy- 
ing and  defending  life  and  liberty,  of  acquiring,  possessing, 
and  protecting  property  and  reputation,  and  of  pursuing  their 
own  happiness."     Life,  liberty,  and  property  are  put  upou 
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the  same  plane,  and  an  indefeaisible  right  to  the  enjoyment 
of  the  first  two,  and  to  the  acquirement  and  possession  of  the 
third,  are  placed  beyond  the  power  of  any  department  of  the 
government.  What  constitutes  an  indefeasible  right  to  ac- 
quire and  possess  property?  Frorer  v.  People,  141  111.  171,  and 
Cooley  on  Constitutional  Limitations,  sections  391  and  393: 
*'The  privilege  of  contracting  is  both  a  liberty  and  a  property 
right,  and  if  A  is  denied  the  right  to  contract  and  acquire 
property  in  the  manner  which  he  has  hitherto  enjoyed  under 
the  law,  and  which  B,  C,  and  D  are  still  allowed  by  the  law 
to  enjoy,  it  is  clear  that  he  is  deprived  of  both  liberty  and 
property,  to  the  extent  that  he  is  thus  denied  the  right  to 
contract."  English,  J.,  in  State  v.  Peel  Splint  Coal  Co.,  36 
W.  Va.  802,  quotes  Sir  George  Jessel  thus:  "If  there  is  one 
thing  more  than  any  other  that  public  ***  policy  requires  it 
is  that  men  of  full  age  and  competent  understanding  shall 
have  the  utmost  liberty  to  contract."  Commonwealth  v.  Perry, 
155  Mass.  117;  31  Am*.  St.  Rep.  533:  "The  right  to  acquire, 
possess,  and  protect  property  includes  the  right  to  make  rea- 
sonable contracts,  which  shall  be  under  the  protection  of  the 
law." 

Hare's  Constitutional  Law,  357:  "  The  term  'property '  may 
•be  used  to  signify  the  thing  owned  or  possessed,  or  the  rights 
and  privileges  which  together  make  up  the  aggregate  of  use 
or  enjoyment  implied  in  ownership.  Property  may  therefore 
justly  be  defined  as  'the  dominion  or  indefinite  right  of  user, 
or  disposition  which  one  may  exercise  over  particular  things 
or  subjects.'  This  is  its  appropriate  meaning,  and  that  which 
it  has  in  the  constitution,  although  it  is  not  infrequently  used 
to  indicate  the  thing,  rather  than  the  right,  and  much  of  the 
uncertainty  and  confusion,  observable  in  the  decisions,  have 
arisen  from  overlooking  this  distinction." 

Phillips  on  Mechanics'  Liens,  section  65:  "A  fundamental 
principle  underlying  the  ownership  of  property  is  the  right 
of  possession  and  enjoyment,  to  be  disturbed  only  by  the  vol- 
untary act  of  the  owner.  The  lien  of  a  mechanic  being  a 
remedy,  by  which  the  property  of  one  man  may  be  taken  for 
the  benefit  of  another,  it  necessarily  follows  that  it  can  only 
arise  by  the  free  coneent  of  him  to  whom  it  belongs." 

If,  then,  the  indefeasible  right  to  acquire  and  possess  prop- 
erty necessarily  includes  the  right  to  make  reasonable  con- 
tracts for  its  improvement,  was  the  covenant  to  protect  the 
owner  an  unreasonable  one  as  to  either  contractor  or  sub- 
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contractor?  "The  contractor  agrees  that  no  liens  shall  be 
filed  against  said  works,  or  on  account  of  said  contractor." 
We  held,  in  Brown  v.  Cowan,  110  Pa.  St.  588:  "  It  is  the  plain 
and  obvious  duty  of  one  who  deals  with  an  alleged  contractor 
to  know  the  relation  he  bears  to  the  owner;  failing  in  this^ 
he  furnishes  labor  and  material  at  his  peril."  Although 
Schroeder  v.  Galland,  134  Pa.  St.  277,  19  Am.  St.  Rep.  691, 
has  been  modified  so  that  now  a  more  specific  wording  of  the 
covenant  against  liens  is  required  than  appeared  in  that  case, 
the  law  as  declared  there  has  been  repeated  in  many  cases 
since.  It  is  said  in  that  case,  the  subcontractor  and  material- 
man "are  bound  to  do  just  what  their  principle  was  bound 
to  do,  because  they  assume  to  perform  his  contract  with  the 
owner  to  the  extent  of  their  undertaking,  and  of  course  they 
must  perform  according  to  his  express  limitations."  It  is 
said  by  *"'  Chief  Justice  Sterrett,  in  McElroy  v.  Braden,  152 
Pa.  St.  81,  in  speaking  of  the  duty  on  part  of  those  who  ex- 
pect to  charge  the  owner  and  yet  have  no  direct  contract  witb 
him:  "That  duty  can  be  properly  discharged  only  by  in- 
quiring of  the  owner  what  the  terms  of  the  contract  between 
him  and  the  contractor  are."  In  Nice  v.  Walker,  153  Pa.  St. 
125,  34  Am.  St.  Rep.  688,  we  held:  "The  only  ground  upon 
which  the  contractor  can  bind  the  building  for  either  mate- 
rials or  labor  is  by  virtue  of  the  authority  delegated  to  him 
by  the  owner,  and  where  no  such  authority  is  delegated,  but, 
on  the  contrary,  is  expressly  withheld,  and  he  covenants  that 
no  liens  shall  be  filed  against  the  building,  he  cannot  file  & 
lien  himself,  nor  can  his  subcontractors  do  so." 

It  has  therefore  been  settled  by  these  decisions  that  such  a 
covenant,  exacted  by  the  owner  for  the  protection  of  his  prop- 
erty, is  reasonable,  and  will  be  enforced;  that  it  binds  both 
the  principal  contractor  and  those  who  contract  under  him; 
that  it  is  the  plain  duty  of  those  who  deal  with  the  contractor 
to  ascertain  the  limit  of  his  authority  to  bind  the  owner,  if 
they  expect  to  look  to  the  owner  for  payment  of  their  debts. 
If  no  unreasonable  advantage  be  sought  by  the  owner,  and 
no  unreasonable  burden  be  imposed  on  the  subcontractor  or 
materialman,  then  the  owner  exercises  only  his  indefeasible 
right  of  enjoyment  of  his  own  property  when  he  so  contracts^ 
a  right  not  in  the  power  of  the  legislature  to  take  from  him. 

In  John  Spry  Lumber  Co.  v.  SauU  Savings  Bank  etc.  Co.,  77 
Mich.  199,  18  Am.  St.  Rep.  396,  a  statute  not  in  substance 
different  from  ours  was  under  consideration  by  the  supreme 
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court  of  that  state.  In  the  opinion  holding  the  statute  un- 
constitutional the  court  says:  "The  law  says,  in  so  many 
words,  such  lien  shall  not  be  defeated  by  any  contract,  agree- 
ment, or  understanding  between  the  owner,  part  owner,  or 
lessee  of  the  real  estate,  and  the  original  or  any  subcontractor. 
This  statute  is  made  for  the  express,  and,  so  far  as  it  differs 
from  other  statutes,  for  the  only  purpose  of  enabling  strangers 
to  the  title  to  subject  it  to  sale  for  obligations  to  which  the 
owner  never  becomes  bound,  and  in  which  he  has  no  part 
whatever.  It  strikes  at  the  foundation  of  all  property  in 
land.  Tliere  is  no  constitutional  way  for  divesting  a  man's 
title  except  by  his  own  act  or  default.  Here  his  own  act  is 
not  required,  and  his  freedom  from  default  is  no  defense. 
....  Such  a  gross  perversion  of  all  the  essential  rights  of 
property  is  so  plain,  that  no  explanation  could  make  it 
plainer." 

•''*  This  act,  as  in  the  one  before  the  court  in  GodcharUs 
V.  WigemaUy  113  Pa.  St.  437,  undertakes  to  declare  invalid 
private  contracts  between  parties  sui  juris,  which  the  court 
holds  is  beyond  legislative  power;  the  court  says:  "An  at- 
tempt has  been  made  by  the  legislature  to  do  what  in  this 
country  cannot  be  done;  that  is,  prevent  persons  who  are  sui 
juris  from  making  their  own  contracts." 

Nor  is  the  second  section  of  the  act  any  more  effective  for 
the  manifest  purpose  than  the  first.  The  first  section  attempts 
to  create  a  debt,  and  give  a  lien  therefor,  against  the  express 
covenant  in  the  contract;  the  second  section  attempts  to  frame 
a  new  contract,  and  substitute  it  for  the  one  made  by  the 
parties. 

It  is  conceded  in  the  argument  that  the  covenant  not  to  file 
a  lien  binds  the  principal  contractor.  Declaring  him  the 
agent  of  the  owner  in  no  way  changes  the  situation  of  the 
subcontractor.  His  right  still  depends  on  the  contract  and 
is  limited  or  wholly  negatived  by  its  terms.  Unless  the  legis- 
lature can  establish,  between  parties  competent  to  contract, 
a  new  and  different  one,  to  which  neitlier  has  assented,  the 
right  of  all  parties  originating  in  the  contract  must  be  ascer- 
tained from  the  contract;  an  inspection  of  that  shows  that 
the  owner  has  protected  his  property  by  an  express  covenant 
between  him  and  the  only  one  with  whom  he  could  contract. 
When  this  contract  is  made  the  owner  knows  no  subcontract- 
ors, for  there  can  be  none  until,  by  the  assent  of  two  minds, 
the  legal  relation  of  owner  and  principal  contractor  be  estab- 
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lisbed;  but,  when  that  point  is  reached,  the  right  of  the  owner 
is  fixed  by  the  covenant  of  the  contractor.  Then,  and  not 
until  then,  can  there  be  a  subcontractor,  and  his  right  can 
rise  no  higher  than  that  fixed  by  the  contract  of  his  principal. 
The  presumption  is,  the  owner,  in  the  exercise  of  common 
business  prudence,  ascertained  the  character  of  the  contractor, 
and  the  contractor  the  financial  ability  of  the  owner;  in  this 
they  have  no  advantage  over  the  subcontractor;  the  contractor 
and  those  with  whom  he  contracts  have  the  same  opportu- 
nities for  intelligent  bargaining.  If,  by  the  contract  already 
made,  no  lien  can  be  filed,  the  subcontractor  knows,  or  can 
know  it,  and,  if  not  satisfied  of  the  personal  responsibility  of 
the  contractor,  can  demand  other  security  for  his  work  or 
material.  But  neither  the  contractor  *''*  nor  the  legisla- 
ture can  change  the  contract,  as  made,  without  the  consent 
of  the  owner,  one  of  the  parties  to  it.  The  subcontractor 
''cannot  have  the  benefit  of  the  builder's  contract  without 
accepting  the  conditions  upon  which  those  benefits  are  in- 
curred": Schroeder  v.  Galland,  134  Pa.  St.  286;  19  Am.  St. 
Rep.  691.  And  the  legislature  cannot  make  a  new  contract 
for  the  owner.  "  The  legislature  makes  laws,  but  laws  are 
not  contracts;  their  natures  are  essentially  different":  Plank 
Road  Co.  V.  Davidson,  39  Pa.  St.  440. 

In  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.  St.  147,  59 
Am.  Dec.  759,  Black,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says:  "  It  is  objected  that  these  laws  contract  for  the 
people  of  the  city,  and  as  the  legislature  cannot  impair  a 
contract,  neither  can  they  make  one  between  parties  «ho 
do  not  themselves  assent  to  it I  do  not  say,  how- 
ever, that  a  contract  between  two  individuals,  or  between  two 
corporations,  can  be  made  by  the  legislature.  Tiiat  would 
not  be  legislation.  Besides,  it  would  be  impossible  in  the 
nature  of  things;  for  the  essence  of  a  contract  is  the  agree- 
ment of  the  parties.'' 

If  there  be  such  power  in  the  legislature  as  is  assumed  in 
the  second  section  of  this  act,  then  every  business  relation 
between  any  two  persons  may  be  declared  that  of  piiticipal 
and  agent,  with  unlimited  authority  in  the  agent  to  contract 
debts  which  shall  bind  the  property  of  the  principal,  in  ti>e 
face  of  positive  agreement  to  the  contrary.  Such  interference 
with  the  indefeasible  rights  of  freedom  of  contract  in  tlie  ac- 
quisition and  protection  of  property  tiie  people  have  phiinly 
reserved  from  legislative  power. 
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That  the  legislature  may  give  special  remedies  for  the  col- 
lection of  certain  debts  has  long  been  settled;  that  it  may  not 
take  one  man's  property  to  pay  the  debt  of  another  against 
the  consent  of  the  owner  is  just  as  well  settled.  Whatever 
reasonable  regulations  the  legislature  might  make,  as  to  notice 
to  subcontractors  and  materialmen,  of  the  terms  of  the  con- 
tract between  the  owner  and  the  only  one  with  whom  he  bar- 
gains, the  principal  contractor,  such  as  that  it  shall  be  ia 
writing  and  shall  be  recorded,  would  be  clearly  within  legis- 
lative power.  But  the  second  section  goes  far  beyond  regu- 
lation for  the  better  securing  of  a  remedy;  it  makes  a  new 
contract  for  the  owner  with  persons  wholly  unknown  to  him^ 
notwithstanding  his  express  ^""^  dissent,  and  which,  in  effect, 
subjects  his  property  to  the  payment  of  a  debt  he  owes  not. 

It  is  possible  that  scheme  of  government  which  contem- 
plates a  community  of  lands  and  goods  will  best  promote  the 
happiness  of  our  race,  but  if  so,  the  people  of  this  common- 
wealth have  said  the  contrary  in  their  fundamental  law. 

The  judgment  of  the  court  below  is  affirmed,  and  the  appeal 
is  dismissed  at  costs  of  appellant 

Mr.  Justice  Mitchell  dissented,  and  said  that  "  it  was  held  in  Schroeder  v. 
Oalland,  134  Pa.  St  277,  19  Am.  St.  Rep.  691,  that  the  statutory  lien  being 
primarily  for  the  benefit  and  security  of  the  contractor  might  be  waived  by 
him,  and  if  he  waived  it  for  himself  he  necessarily  waived  it  for  all  who 
claimed  through  him.  Subsequent  cases  have  established  the  rule  that  the- 
waiver  to  be  efiFective  must  be  clear  and  unequivocal:  Nice  v.  Walker,  153- 
Pa.  St.  123;  34  Am.  St.  Rep.  688;  SmUh  v.  Levick,  153  Pa.  St.  522.  The  act 
of  June  8,  1891,  P.  L.  225,  changes  the  rule  only  so  far  that  the  right  of  th& 
snbeontractor  shall  not  be  waived  except  by  himself  in  writing.  That  is- 
the  whole  effect  of  the  act.  It  gives  no  new  right  to  any  one,  but  simply 
provides  that  the  right  of  lien  under  existing  laws  shall  only  be  waived  by 
the  possessor  of  the  right  himself.  lam  unabie  to  see  that  this  is  any  tblng^ 
more  than  the  control  over  the  form  and  effect  of  future  contracts  whicb< 
has  always  been  within  the  province  of  the  legislature." 

Mkchanic's  Libn— Effect  on  Subcontkactob  of  Waivkr  bt  Con- 
tractor.— If  a  contractor  covenants  with  an  owner  not  to  file  a  lien  nor  to- 
permit  one  to  be  filed  by  others,  neither  he  nor  any  subcontractor  under 
him  is  entitled  to  a  lien:  Nice  v.  Walker,  153  Pa.  St.  123;  34  Am.  St.  Rep. 
688,  and  note;  Taylor  v.  Murphy,  148  Pa.  St.  337;  33  Am.  St.  Rep.  825, 
and  note.  See,  also,  Cresioell  Iron  Works  v.  O'Brien,  156  Pa.  St.  172;  36- 
Am.  St.  Rep.  30,  and  note;  and  the  extended  note  to  Benedict  r.  Hood,  19- 
Am.  St.  Rep.  699. 

Mechanics'  Liens — Statotes  Affkotino. — The  right  to  a  meehanicV 
lien  becomes  vested  at  the  time  the  material  is  furnished,  and  this  right  oao- 
not  be  affected  by  statute:  Ooodbub  r.  Hornung,  127  Ind.  181. 
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[162  Pknnsylvania  Statk,  265.] 

Jthmmbnts. — iSciRK  Facias  to  Rbvivb  a  judgment  admits  of  no  defense 
except  one  arising  since  its  rendition. 

Judgments— SciRK  Facias  to  Revive. — Covebtor*  as  Detemsb  cannot 
be  pleaded  or  proved  on  a  scire  facias  to  revive  a  judgment,  originally 
entered  and  revived  without  indication  that  the  parties  defendant  were 
husband  and  wife,  and  subsequently  revived  against  them  as  husband 
and  wife.  It  is  presumed  that  the  coverture  took  place  after  the  lirst 
revival,  and  that  the  last  revival  was  regular  and  authorized. 

E.  f).  Smith,  for  the  appellant. 

see  Mitchell,  J.  On  a  scire  facias  to  revive,  no  defense 
can  be  made  except  one  that  has  arisen  since  the  judgment. 
In  the  present  case  the  originaljudgment  was  entered  in  1873, 
and  it  was  revived  in  1878,  without  any  indication  up  to  that 
time  that  the  parties  defendant  were  husband  and  wife. 
When,  therefore,  it  was  again  revived  in  1883  against  M.  M. 
Ketner  and  Ann  Ketner,  his  wife,  the  presumption  was  that 
the  coverture  had  taken  place  since  the  previous  revival,  and 
that  the  judgment  in  that  form  was  regular  and  authorized. 
There  was  nothing  on  the  record  to  rebut  that  presumption, 
and  coverture  could  not  be  pleaded  or  proved  on  a  scire  facias 
on  that  judgment. 

These  general  principles  are  not  questioned,  as  indeed  they 
could  not  be  in  view  of  the  settled  line  of  authorities  coming 
down  as  late  as  Conlyn  v.  Parker,  113  Pa.  St.  29.  But  the 
learned  judge  below,  relying  mainly  on  Seymour  v.  Hubert f 
92  Pa.  St.  499,  was  of  opinion  that  the  fact  of  coverture  hav- 
ing got  upon  the  record  by  the  revival  of  1883,  was  available 
as  a  defense  to  the  scire  facias  of  1888,  and  the  case  was  to  be 
treated  as  if  on  all  fours  with  the  decisions  in  Dorrance  v.  Scott^ 
3  VVhart.  309,  31  Am.  St.  Rep.  509,  and  kindred  cases.  But 
Seymour  v.  Hubert,  92  Pa.  St.  499,  does  not  sustain  the  broad 
contention  that,  where  the  fact  of  coverture  appears  on  the 
record,  no  matter  how  it  got  there,  it  will  be  a  defense  on  scire 
facias.  On  the  contrary,  the  decision  is  put  expressly  on  the 
ground  that  the  coverture  was  pleaded,  and,  instead  of  ••'  de- 
murring or  moving  to  strike  off  the  plea,  plaintiff  accepted  the 
issue  tendered  and  went  to  trial  upon  it,  and  thereby  estopped 
himself  from  objecting  to  proof  of  U)e  fact.  All  that  that  case 
decided  was  that  if  issue  be  tendered  in  a  special  plen,  and 
accepted,  the  issue  must  be  tried,  even  though  the  pica  would 
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have  been  demurrable.  The  case  is  cited  by  our  late  brother 
Clark  in  Cheraw  etc.  R.  R.  Co.  v.  Broadnax,  109  Pa.  St.  432, 
442;  58  Am.  Rep.  733,  in  support  of  this  principle. 

The  fact  that  coverture  appears  on  the  record  is  not  there- 
fore by  itself  sufficient  to  make  it  a  defense  to  a  scire  facias. 
The  circumstances  under  which  it  gets  there  must  also  be 
considered.  In  the  present  case,  as  already  said,  the  coverture 
only  appeared  on  the  second  revival,  and  the  presumption 
was  that  it  had  taken  place  since  the  first  revival.  Thejudg- 
ment  of  1883  was  regular  on  its  face,  and  previous  coverture 
could  not  be  proved  on  a  scire  facias  to  revive  it. 

The  order  entering  judgment  against  M.  M.  Ketner  alone 
is  reversed,  and  judgment  is  entered  on  the  verdict  against 
both  the  defendants.  

Scire  Facias — Defenses. — No  answer  to  a  scire  facias  will  be  sustained 
if  it  states  matters  which  would  have  constituted  a  defense  to  the  original 
action:  Shupp  v,  Hoffman,  72  Md.  359;  20  Am.  St.  Rep.  476,  and  note; 
Smith  V.  Ealon,  36  Me.  298;  58  Am.  Dec.  746,  and  note;  May  v.  Stale  Bank, 
2  Robt.  56;  40  Am.  Dec.  726;  Kincade  v.  Cunningham,  118  Pa.  St.  501.  See, 
further,  the  extended  note  to  Frieraon  v.  Harris,  94  Am.  Dec.  238. 

Scire  Facias — Covbrtdrb  as  a  Defense. — Where  a  judgment  was 
confessed  by  a  man  to  a  woman  upon  a  bond  the  consideration  for  which 
was  a  contract  to  marry,  and  the  parties  married,  and  subsequently  a  scire 
fadaa  was  issued  to  revive  the  judgment,  it  was  held  that  the  covertur* 
could  not  be  set  up  as  a  defense  to  judgment  on  the  scire  facias:  Kincade  r, 
Cunningham^  118  Pa.  St.  501. 


Perlman  V.  Sartorious. 

[162  Pennsylvania  State,  320.] 

Salks — Flack  ot. — If  no  place  is  designated  by  contract  the  place  of  sale 
is  the  point  at  which  goods  ordered  or  purchased  are  set  apart  and 
delivered  to  the  purchaser  or  to  a  common  carrier,  who,  for  the  pur- 
pose of  delivery,  represents  him. 

8alb3— Placb  of — Insolvent  Purchaser. — A  sale  of  goods  situated  in 
one  state,  by  resident  thereof  to  a  resident  of  another  state,  while  the 
seller  is  in  the  latter  state,  consummated  by  delivery  to  a  commoa 
carrier  in  the  former  state,  is  a  sale  in  that  state,  and  governed  by  the 
law  thereof. 

A  Sals  on  Credit  to  One  Who  Knows  Himself  to  be  Insolvent,  and 
who  has  no  reasonable  expectation  of  paying  for  the  goods  purchased,  is 
void  by  the  laws  of  Maryland. 

Sale-s — Place  of — Subseqpent  Change  in  Terms  of. — The  place  of  sale 
when  goods  in  one  state  are  sold  by  a  resident  thereof  to  a  resident  of 
another  state  is  not  changed  by  a  subsequent  modidcatioa  of  the  terms 
ol  sale  by  letters  written  by  the  parties  trom  their  respective  btates. 


July,  1894.]  Perlman  v.  Sartobious.  835 

J.  Hiester  and  H.  C.  O.  Reber,  for  the  appellant. 
C.  H.  Ruhl  and  D.  Ermentrout,  for  the  appellee. 

'**  Green,  J.  Referring  to  the  testimony  as  to  the  orig- 
inal contract  of  sale  made  in  October,  1892,  it  appears  that 
Mr.  Perlman  was  in  Reading,  Pennsylvania,  at  the  vendee's 
place  of  business,  and  while  there  made  the  contract.  Noth- 
ing was  said  as  to  any  place  of  delivery  of  the  tobacco,  but 
the  terms  of  the  contract  were  that  Frame  was  to  pay  "fifty 
cents  a  pound  in  bond,"  and  was  to  pay  the  duty  in  cash. 
The  tobacco  was  in  Baltimore,  Maryland,  '*'  which  was  the 
plaintiff's  place  of  business,  and  was  to  be  shipped,  and  ac- 
tually was  shipped,  from  that  city.  As  we  understand,  the 
net  price  of  the  tobacco  was  fifty  cents  per  pound,  without 
any  abatement  for  freights.  This  being  the  case,  what  was 
the  place  of  delivery? 

In  2  Benjamin  on  Sales,  at  section  1022,  it  is  said:  "As  to 
the  place  where  delivery  is  to  be  made  when  nothing  is  said 
about  it  in  the  bargain,  it  seems  to  be  taken  for  granted  al- 
most universally  that  the  goods  are  to  be  at  the  buyer's  dis- 
posal at  the  place  where  they  are  when  sold Kent 

«ays,  volume  2,  page  505,  twelfth  edition:  'If  no  place  be 
designated  by  the  contract  the  general  rule  is  that  the  articles 
sold  are  to  be  delivered  at  the  place  where  they  are  at  the 
time  of  the  sale.  The  store  of  the  merchant,  the  shop  of 
the  manufacturer  or  mechanic,  and  the  farm  or  granary  of 
the  farmer  at  which  the  commodities  sold  are  deposited  or 
kept,  must  be  the  place  where  the  demand  and  delivery  are 
to  be  made,  when  the  contract  is  to  pay  upon  demand  and  is 
flilent  as  to  the  place.'"  In  the  footnote  (10)  to  the  forego- 
ing text  the  writer  says:  "  The  place  of  delivery  is  that 
place  where  the  goods  are  at  the  time  of  sale,"  and  in  sup- 
port of  this  proposition  a  number  of  authorities  are  cited  and 
commented  upon. 

Of  course  the  ultimate  destination  of  the  tobacco  was 
Reading,  in  this  state,  but  a  delivery  to  the  carrier  in  Bal- 
timore must  be  regarded  as  a  delivery  under  the  contract. 

In  Schumacher  v.  Eby,  24  Pa.  St.  521,  we  said:  "A  delivery 
of  goods  to  a  carrier,  in  pursuance  of  a  contract  of  sale  or 
lien,  is  a  delivery  to  the  vendee  or  creditor  so  far  as  to  pass 
the  title  intended." 

In  Schmertz  v,  Dwyer,  53  Pa.  St.  335,  a  merchant  in  Bahia, 
Brazil,  ordered  goods  from  merchants  in  Pittsburg  with  ia- 
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structions  to  send  them  "by  first  opportunity  by  vessel^ 
either  to  this  direct  or  via  Pernambuco,  or  then  to  Rio 
Janeiro."  The  goods  were  shipped  by  the  vendors  from 
Pittsburg  to  New  York,  with  instructions  to  ship  them  to- 
Bahia.  Held  that  the  property  passed  to  the  vendee  ou 
their  shipment  from  Pittsburg. 

In  Garbracht  v.  Commonwealth,  96  Pa.  St.  449,  42  Am.  Rep. 
550,  the  present  chief  justice  said:  "The  place  of  sale  is  the- 
point  at  which  goods  ordered  or  purchased  are  set  apart  and 
delivered  to  the  purchaser,  or  to  a  common  carrier  who  for 
the  purposes  of  delivery  '**  represents  him.  For  example^ 
a  merchant  in  New  York  orders  goods  from  a  Boston  house,, 
and  they  are  consigned  thence  to  him  either  by  a  carrier  of 
his  own  selection,  or  in  the  usual  course  of  trade;  the  trans- 
action is  an  executed  Boston  contract." 

This  rule  was  followed  in  Commonwealth  v.  Fleming,  130 
Pa.  St.  139,  17  Am.  St.  Rep.  763,  in  which  we  held  that  an 
order  for  liquor  from  a  purchaser  in  Mercer  county,  to  a 
dealer  in  Allegheny  county  to  be  shipped  C.  0.  D.,  was  a 
sale  in  Allegheny  county,  and  was  completed  by  a  delivery  to- 
a  common  carrier  in  that  county. 

The  case  of  Rodman  v.  Thalheimer,  75  Pa.  St.  232,  is  cited 
by  the  appellants  in  opposition  to  the  foregoing  doctrine,  but 
an  examination  of  it  does  not  show  what  the  precise  facts- 
were  in  regard  to  the  delivery,  and  the  question  does  not 
seem  to  have  been  discussed  by  counsel.  It  was  incidentally 
stated,  in  the  per  curaim  opinion  of  this  court,  that  the  con- 
tract in  that  case  was  not  to  be  executed  in  New  York,  and 
that  may  have  been  so,  as  we  are  not  informed  as  to  the  de- 
livery. But  we  cannot  consider  that  there  was  any  inten- 
tion to  overrule  the  numerous  cases  and  the  long-established 
law  indicated  in  the  authorities  heretofore  cited. 

We  therefore  are  of  opinion  that  the  learned  court  below 
was  correct  in  holding  that,  as  a  delivery  to  the  carrier  in- 
Baltimore  was  a  delivery  under  the  contract,  and  completed 
the  sale  so  that  the  title  passed  while  the  tobacco  was  in. 
Maryland,  the  law  of  that  state  controls  the  question  now  at 
issue. 

There  is  no  dispute  that  in  this  case  none  of  the  tobacco- 
was  delivered  under  the  contract  made  in  October,  1892.  On 
January  7,  1893,  Frame  wrote  to  the  plaintiffs  saying  it  was- 
Dot  suitable  for  him  to  pay  the  duty  in  cash,  and,  unless  they 
would  sell  on  the  same  terms  as  in  previous  sales,  he  would 
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■"  have  to  let  the  lot  go,"  and  concluded,  "so,  if  satisfactory  to 
€elJ  on  four  months  as  heretofore,  please  let  me  know,  and  I 
will  advise  when  to  make  the  next  shipment." 

To  this  proposition  the  plaintiff  assented  by  letter  from 
Baltimore,  and  after  that  the  sliipments  were  made.  We  are 
of  opinion  that  the  contract  under  which  the  shipments  were 
made  was  the  one  which  was  established  by  the  two  letters, 
one  of  January  7,  1893,  from  Frame  to  plaintiffs,  and  the 
other  from  plaintiffs  to  Frame,  dated  Baltimore,  January  10, 
1893,  with  BO  much  of  the  original  contract  as  remained  un- 
changed. The  '**  duty  was  not  to  be  paid  in  cash  as  under 
the  agreement  in  October,  and  was  to  be  included  in  the 
amount  of  the  notes  to  be  given  at  four  months.  This 
ohange  was  material,  and  makes  a  new  contract,  and  this 
new  contract  was  made  by  letter  from  a  party  in  one  state  to 
a  p.irty  in  another  state,  accepted  by  the  latter  in  a  letter 
written  from  the  place  of  his  domicile.  In  such  circum- 
stances it  cannot  be  said  that  the  parties  were  both  in 
Pennsylvania  at  the  time  the  contract  was  made.  As  the 
goods  sold  were  physically  in  the  state  of  Maryland,  and 
the  sellers  lived  there,  and  furnished  the  goods  there  and 
■completed  the  sale  tliere  by  a  delivery  to  a  conmion 
carrier  there,  consigned  to  the  purchaser  in  Reading,  the 
contract  was  a  Maryland  contract,  and  must  be  governed  by 
the  law  of  that  state  so  far  as  the  question  at  issue  here  is 
concerned. 

Proof  was  made  on  the  trial  as  to  what  the  law  of  Maryland 
is  on  the  subject  in  controversy  here,  and  we  do  not  uiider- 
€tand  there  is  any  dispute  as  to  that  matter.  It  was  found 
by  the  jury  upon  the  testimony  and  under  the  charge,  and  is 
therefore  settled  so  far  as  the  contention  liere  is  concerned. 
It  is  different  from  the  law  of  Pennsylvania  in  that  if  the 
purchaser  buys  goods  knowing  his  insolvency,  and  having 
fio  reasotiable  expectation  of  paying  for  the  goods  purchased, 
the  purchase  is  void  and  does  not  pass  the  title.  This  feat- 
ure would  not  be  sufficient  to  avoid  the  sale  in  Pennsylvania 
unless  there  was  also  some  trick,  artiGce,  or  deception  used  to 
jiccomplish  the  purchase. 

The  question  whether  Frame  was  insolvent,  and  knew  that 
lie  was  insolvent,  and  had  no  reasonable  expectation  of  being 
able  to  pay  for  the  goods  at  the  time  they  were  ordered,  was 
of  course  a  question  for  the  jury,  wliicli  was  carefully  and 
correctly  submitted  to  them   by  the   learned   court   buluw. 
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There  was  ample  testimony  in  the  case  to  support  the  plain- 
tiflfs'  allegations  in  this  respect,  and  it  does  not  require  any 
mention  from  us.     We  think  the  case  was  correctly  tried^ 
and  we  dismiss  all  the  assignments  of  error. 
Judgment  affirmed.  

Salbs — Place  of. — A  sale  of  personal  property  passes  the  title  as  be- 
tween the  vendor  and  vendee  when  such  property  has  been  designated  and 
set  apart  by  the  former  if  such  is  the  intent  of  the  parties,  though  the 
vendor  is  not  to  make  delivery  of  the  goods  until  afterwards:  Commonwealth 
V.  Hess,  148  Pa.  St.  98;  33  Am.  St,  Rep.  810.  This  question  will  be  found 
thoroughly  treated  in  the  notes  to  Wasserboehr  v.  BouUer,  30  Am.  St.  Rep. 
348;  CommonweaUh  v.  Fleming,  17  Am.  St.  Rep.  772,  773,  and  the  extended 
note  to  Foi-d  v.  Buckeye  etc.  Ins.  Co.,  99  Am.  Dec.  670. 

Salks. — rBADDDLENT  PuBCHA3EK3:  See  Oavinv.  Armiatead,  57  Ark.  574? 
38  Am.  St.  Rep.  262,  and  note;  Talcott  v.  Henderson,  31  Ohio  St.  162;  27 
Am.  Rep.  501,  and  extended  note,  and  the  extended  note  to  IViurston  v.. 
Blanchard,  33  Am.  Dec.  708. 


Sharpe  V.  Scheiblb. 

[162  Pennsylvania  State,  841.] 
Watebs — Servitude — Obstruction  op  Artificial  Watercourse. — If  aa 
owner  of  land  digs  a  well-defined  surface  drain  across  it,  and  then 
sells  and  conveys  the  higher  portion  of  the  land  to  one  party,  and  the- 
lower  part  to  another,  the  latter  takes  subject  to  a  servitude  to  receive- 
the  surface  water  flowing  in  such  drain,  and  is  liable  in  damages  to  th» 
former  for  obstructing  such  flow. 

/.  D.  Ludwig  and  0.  C.  Bowers,  for  the  appellant. 

J»  W.  Sharpe,  W.  K.  Sharpe,  and  William  Alexander,  for  the- 
appellee. 

'**  Fell  J.  This  action  was  to  recover  damages  causedi 
by  the  obstruction  of  a  surface  drain  by  reason  of  which  rain- 
water backed  upon  and  overflowed  the  plaintifif's  premises. 
W.  H.  Wanamaker  owned  a  tract  of  some  five  acres  of 
ground  in  what  is  now  the  borough  of  Chambersburg.  The 
rainwater,  which  '*•  fell  on  the  higher  ground  in  the  vicinity 
and  accumulated  in  the  street  upon  which  the  lot  fronted,, 
flowed  thence  through  an  opening  which  was  a  well-defined 
surface  watercourse,  and  spread  over  the  land.  In  1867 
W.  H.  Wanamaker  changed  the  opening  from  the  street  to  a. 
point  a  few  feet  distant,  and  constructed  a  ditch  by  which  the 
water,  which  before  had  run  upon  and  over  his  land,  was  con- 
ducted to  a  pond  in  the  back  part  of  his  lot.     His  purpose  in. 
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making  the  change  was  twofold:  to  relieve  the  front  of  his 
lot  from  the  flow  of  water  so  that  he  could  improve  it,  and  to 
collect  the  water  in  a  pond  at  the  rear  where  he  could  utilize 
it  in  manufacturing  bricks.  He  erected  a  number  of  small 
dwelling-houses  on  the  front,  one  of  which  he  sold  to  the 
plaintiff  in  1867;  and  in  1872  he  sold  the  whole  of  the  back 
part  to  the  defendant. 

When  these  sales  were  made  the  ditch  was  a  well-defined 
surface  watercourse  two  or  three  feet  deep  and  as  many  wide, 
which  conducted  the  rainwater,  which  otherwise  would  have 
run  over  the  surface,  to  the  pond  mentioned.  By  a  recent 
grading  of  the  street  the  flow  of  water  in  the  ditch  has  been 
somewhat  increased,  and  the  defendant,  to  avoid  injury  there- 
from, placed  obstructions  in  the  ditch  at  the  point  where  it 
enters  his  land,  causing  the  overflow  which  injured  the  prop- 
erty of  the  plaintifi".  The  case  has  been  argued  here  upon 
the  right  of  the  owner  of  a  lower  lot  of  land  to  shut  off"  the 
surface  water  flowing  from  a  higher  one.  It  was  submitted 
to  the  jury  upon  the  trial  as  involving  only  the  question  of 
servitude  imposed  upon  the  defendant's  land  by  the  former 
owner  of  both  properties. 

We  are  of  opinion  that  this  submission  included  the  only 
question  in  the  case,  and  that  the  instruction  to  the  jury  on 
the  subject  was  accurate  and  full.  The  grantor  of  both 
plaintifi"  and  defendant,  while  he  was  the  owner  of  the  whole 
property,  changed  the  natural  channel  to  adapt  the  parts  to 
the  uses  to  which  he  intended  to  put  them.  This  created  an 
easement  in  favor  of  the  land  which  he  conveyed  to  the  plain- 
tifif,  and  imposed  a  servitude  upon  that  which  he  afterwards 
conveyed  to  the  defendant.  Both  parties  bought  with  notice 
of  this,  and  both  are  bound  by  it.  The  charge  of  the  learned 
judge  carefully  guarded  the  dafendant  from  a  recovery  for 
injuries  caused  by  an  increased  flow  of  water  resulting  from 
a  •*•  change  of  grade  of  the  streets  by  the  borough  author- 
ities, and  left  him  liable  only  for  his  own  act  in  diverting 
the  water  which  would  have  run  upon  his  property  before  the 
change  of  grade. 

The  judgment  is  affirmed. 

Waters— SEBvrruDM—DiacHAROE  or  Surtacb  Water  oif  Lanm  of 
Another. — Th«  owner  of  an  estot«,  for  tho  porpose  of  securing  or  protect* 
ing  his  reaionable  nsa  and  enjoyment,  may  obstruct  and  divert  surface 
watera  thereon  which  have  come  from  higher  levels  by  embankments, 
ditches,  drains,  culverts,  and  other  structures,  aud  iu  so  duiug  turn  the  samo 
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back  npon,  or  oS,  onto,  or  over  the  lands  of  other  proprietors,  without  Iia« 
bility  for  injury  ensuing  from  such  obstruction  or  diversion:  Jolmton  v. 
Chicago  etc.  R.  R.  Co.,  80  Wis.  641;  27  Am.  St.  Rep.  76,  and  note;  Brown 
V.  Winona  etc  Ry.  Co.,  53  Minn,  259;  39  Am.  St.  Rep.  603,  and  note;  Mia- 
$ouri  Pac.  Ry.  Co.  v.  Renfro,  52  Kan.  237;  39  Am.  St.  Rep.  344,  and  note; 
MeixeUv.  Morgan,  149  Pa.  St.  415;  34  Am.  St.  Rep.  614,  and  note;  but  see 
Ofiio  etc  Ry.  Co.  r.  Thillman,  143  111.  127;  36  Am.  St.  Rep.  366,  and  note. 


Good  v.  Altoona  City. 

[162  Pknnstlvania  Statb,  493.] 
Waters — Pollution  o» — Liability  of  City.  —If  a  city,  by  its  system  of 
aewer  drainage,  causes  filthy  and  unwholesome  sewage  to  flow  into 
and  pollute  a  natural  running  stream,  whether  of  surface  or  subter- 
ranean flow,  tributary  to  another  stream,  and  to  springs,  to  the  use  of 
which,  in  their  pure  and  natural  state,  a  riparian  owner  is  entitled, 
and,  by  so  doing,  the  fountain  or  source  of  water  on  and  UHderneath  his 
land  is  polluted  and  the  water  rendered  unwholesome,  dangerous  to 
health,  and  unfit  for  domestic  use,  he  is  entitled  to  recover  damages 
from  the  city. 

A.  S.  Landis  and  E.  H.  Flick,  for  the  appellant. 

0.  H.  Hewit  and  M.  A.  Young,  for  the  appellee. 

*•''  Fell,  J.  Little  need  be  said  either  in  explanation  or 
in  vindication  of  the  judgment  in  this  case.  The  plaintiff  is 
the  owner  of  a  farm  situated  three  miles  from  Altooiia, 
through  which  a  stream,  known  as  Mill  Run,  passes.  The 
bed  of  the  stream  is  limestone  rock,  through  seams  and  fis- 
sures in  which  a  part  of  the  water  finds  a  subterranean  pas- 
sage, and  feeds  twj  springs  near  the  farm  buildings,  from 
which  water  is  procured  for  the  stock  and  for  domestic  pur- 
poses. 

The  city  of  Altoona  constructed  sewers,  the  contents  of 
which  flow  into  this  stream,  with  the  result  to  the  plaintiflf 
that  the  water  of  the  stream  and  of  the  springs  is  so  polluted 
as  to  be  unfit  for  any  use,  and  at  times  when  the  water  over- 
flows **'*  the  banks  of  the  stream  deposits  of  filth  are  left  on 
his  fields.  By  digging  wells  he  has  been  unable  to  obtain 
pure  water,  as  on  account  of  the  crevices  in  the  rock  the 
whole  underground  supply  is  polluted,  and  he  is  unable  to 
obtain  water  for  use  on  his  farm  except  from  a  great  distance 
and  at  great  expense. 

The  assignments  of  error  raise  two  questions:  1.  Whether 
there  is  any  liability  on  the  part  of  the  defendant;  and  2. 
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Whether  the  recovery,  if  any  can  be  had,  shall  be  for  a  per- 
manent injury.  These  questions  were  both  properly  sub- 
mitted at  the  trial,  and  the  jury  found  that  the  act  of  the 
•defendant  destroyed  or  seriously  impaired  a  property  right 
which  the  plaintiff  possessed  in  a  stream,  and  that  there  was 
no  practicable  method  by  which  this  injury  could  in  the 
future  be  averted,  and  that  it  was  continuing  and  permanent. 

The  fact  that  the  stream  has  a  partially  subterranean 
■course  does  not  affect  the  right  of  the  plaintiff,  as  the  location 
of  the  part  of  the  stream  below  the  surface  is  well  defined  and 
easily  ascertained. 

Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St.  126,  57 
Am.  Rep.  445,  presented  an  entirely  different  question.  It 
was  there  said:  "It  will  be  observed  that  the  defendant  has 
done  nothing  to  change  the  character  of  the  water  or  to  di- 
minish its  purity,  save  what  results  from  the  natural  use  and 
enjoyment  of  their  own  property.  They  have  brought  noth- 
ing onto  the  land  artificially.  The  water  as  it  flowed  into 
Meadow  brook  is  the  water  which  the  mine  naturally  dis- 
charges; its  impurities  arise  from  natural,  and  not  artificial, 
causes."  And  the  decisions  in  Hoivell  v.  McCoy,  3  Rawle, 
256,  Barclay  v.  Commonwealth,  25  Pa.  St.  503,  64  Am.  Dec. 
715,  and  McCallum  v.  Germantown  Water  Co.,  54  Pa.  St.  40, 
93  Am.  Dec.  656,  holding  that  a  stream  of  water  may  not  be 
fouled  by  the  introduction  into  it  of  any  foreign  substance  to 
the  injury  of  a  lower  riparian  owner,  were  expressly  recog- 
nized. 

The  judgment  is  affirmed. 

Municipal  Corporations— Defective  Skwkr  Ststem— Liabilitt  iob 
Damages  Causbu  by. — A  sewer  controlled  by  a  city,  which  is  so  negligently 
constructed  or  altered  aa  to  cause  water  and  excrement  to  flow  upon  the 
property  of  a  private  owner,  is  a  nuisance,  for  which  the  city  is  liable  io 
damages  after  notice  to  abate  it:  Cluilkley  v.  City  of  Richmond,  88  Va.  402; 
29  Am.  St.  Rep.  730,  and  extended  note.  If  the  water  of  a  city  becomea 
polluted  by  the  emptying  into  it  of  city  sewers,  so  that  a  riparian  proprie- 
tor  can  use  it  aa  be  has  been  accustomed  to  do,  he  cannot  recover  attains! 
the  city  for  the  pollution  so  far  as  it  is  attributable  to  the  plan  of  sewerage 
adopted  by  the  city,  but  he  can  reco/er  for  it  so  far  aa  it  is  attributable  to 
the  improper  construction  or  unreasonable  use  of  the  sewers,  or  to  the  neg- 
ligence of  the  city  in  the  care  or  management  of  them:  Merrififtd  v.  City  oj 
WorceUtr,  110  Mass.  216;  14  Am.  Rep.  592.  See,  also,  the  extended  note* 
to  Fort  WorUi  ▼.  Cravqfonit  16  Am.  St  Rep.  848,  and  iljA^  t.  Pari  Huron, 
9  A  Am.  Rep.  666. 
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Gerz  V.  Demarra. 

[162  Pennsylvania  State,  530.1 

Servioes — When  Gbatuitous. — Relationship,  either  by  consanguinity  or 
affinity,  tends  to  rebut  the  presumption  that  a  promise  to  pay  is  intended 
when  personal  services  are  rendered,  but  that  fact  alone  does  not  over- 
come the  presumption  except  as  between  parent  and  child.  In  all 
other  cases  there  must  be  evidence  beyond  the  relationship  that  the 
creation  of  no  debt  was  intended. 

Services— AoREEMEiNT  to  Pay  for — Relationship. — In  an  action  by  a 
son  in  law  against  the  estate  of  his  mother  in  law  to  recover  for  her 
board,  evidence  of  declarations  made  by  her  to  a  third  party  that  she 
had  promised  to  pay  for  such  board  tends  to  show  the  existence  of  an 
agreement  to  pay  therefor,  and  authorizes  the  submission  of  the  ques- 
tion  to  the  jury. 

Assumpsit  for  board  and  services.  It  appears  from  the 
specifications  mentioned  in  the  opinion  that  on  the  trial  one 
Annie  Haberbush,  when  called  as  a  witness,  testified  that  Mrs. 
Demarra,  deceased,  had  often  declared  to  her  in  her  lifetime 
that  she  had  promised  Mr.  and  Mrs.  Gerz  to  pay  them  for  her 
board  while  living  with  them.  The  court  instructed  the  jury- 
that  an  admission  by  the  decedent  that  she  had  agreed  or 
promised  to  pay  the  plaintiff  for  board  and  services  would 
create  an  obligation  on  her  part  capable  of  being  enforced 
against  her.  Verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

J.  E.  Snyder  and  J.  H.  Brown^  for  the  appellant. 

B.  F.  Davis,  for  the  appellee. 

635  pgj.  Curiam.  Suit  was  brought  by  J.  W.  Gerz  against 
the  executors  of  his  mother  in  law,  Theresa  Deniarra,  for 
boarding,  etc.,  while  she  was  an  inmate  of  his  famil}'  from 
1887  to  1889.  The  first  trial  resulted  in  a  verdict  and  judg- 
ment for  plaintiff;  but  on  appeal  to  this  court  the  judgment 
was  reversed  and  a  new  trial  awarded  because  of  the  erro- 
neous rejection  of  testimony  tending  to  prove  payment,  etc: 
Gerz  V.  Weber,  151  Pa.  St.  396.  Plaintiff  in  the  mean  time 
died,  and  his  executrix  was  substituted  on  the  record.  None 
of  the  reasons  that  formerly  moved  us  to  reverse  the  judg- 
ment appear  to  exist  now.  None  of  the  witnesses  who  wero 
then  produced  to  prove  the  allegations  of  fact  recited  in  the 
rejected  offers  were  called  at  the  last  trial.  Instead  of 
attempting  to  prove  payment  as  before,  defendants  appear 
to  have  relied  mainly  on  the  alleged  weakness  of  plaintiff's 
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case.  It  was  clearly  shown,  however,  that  during  the  time 
Mrs.  Detnarra  resided  with  her  son  in  law  she  was  well  pro- 
vided with  every  thing  that  was  necessary  to  her  comfort. 
There  was  also  testimony  tending  to  prove  a  mutual  under- 
standing *'*  or  agreement  between  them  that  she  would  pay 
for  her  boarding,  etc.  This  testimony,  referred  to  by  the 
learned  trial  judge  in  portions  of  his  charge  recited  in  the 
second  to  the  sixth  specifications,  inclusive,  was  submitted  to 
the  jury  with  instructions  which  appear  to  be  free  from  sub- 
stantial error.  While  said  testimony  is  not  as  clear  and 
positive  as  it  might  have  been,  it  was  quite  sufficient,  in  con- 
nection with  other  evidence,  to  justify  the  court  in  submit- 
ting the  question  to  the  jury;  Miller's  Appeal,  100  Pa.  St. 
568;  45  Am.  Rep.  394.  The  necessary  implication  from  tlieir 
verdict  is  that  the  existence  of  such  agreement,  as  a  fact,  was 
found  by  them.  That  being  so,  there  is  nothing  that  requires* 
reversal  of  the  judgment.  Clearly,  there  was  no  error  in 
refusing  to  charge,  as  complained  of  in  the  first  specification^ 
that  "under  the  law  and  the  evidence  in  tliis  case  the  ver- 
dict must  be  for  defendants";  and  we  have  already  intimated 
tiiat  there  is  nothing  in  the  remaining  five  specifications  that 
requires  any  such  action. 

In  view  of  the  relationship  of  the  parties  to  the  transaction, 
we  think  the  court  held  the  plaintiff  to  a  sufficiently  rigid 
rule  of  proof.  "  Undoubtedly,"  said  Mr.  Justice  Strong  in  a 
somewiiat  similar  case,  Smith  v.  Milligan,  43  Pa.  St.  107, 
"relationship,  either  by  consanguinity  or  affinity,  is  a  fact 
which  tends  to  rebut  the  presiunption  wliich  the  law  raises, 
that  a  promise  to  pay  is  intended  when  personal  services  ure 
rendered.  But,  alone,  it  does  not  overcome  the  presumption 
except  in  the  case  of  parent  and  child.  In  ail  other  cases 
there  must  be  evidence  beyond  the  relationship  that  the  crea- 
tion of  no  debt  was  intended."  To  the  same  efiect  is  Perkins 
V.  Ilasbrouck,  155  Pa.  St.  494. 

Judgment  affirmed.  

Srrvicks-Impmkd  Promise  to  Pat  for  Among  Mkmbkrs  of  the 
Samk  Family. — A  promise  to  pay  for  servises  to  each  other  voluntarily  ron- 
deretl  by  the  inenil>«rs  of  a  family  living  together  aa  one  househoM  ia  not 
implied  from  the  mere  rendition  and  acceptAnce  of  such  service*,  even  though 
■ach  parties  are  only  remote  kindred,  or  though  not  related  by  bli>o<l  they 
stand  in  the  relat;oa  of  kindred  to  each  other:  Dubroto  v.  Durnmt,  54 
N.  J.  L.  343;  83  Am.  St.  R^p.  678,  and  note;  EttaU  of  Kf$*ler,  87  Wis.  G(>0; 
41  Am.  St.  R«p.  74,  and  note.  See  the  extended  note  to  )Ki^/<u»uv.  HuUJt- 
iMon,  53  Aiu.  Deo.  306. 
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Commonwealth  v.  American  Life  Insueanob  Co. 

[162  PENNaTLTANU.  STATE,  686.] 

LiTB  Insurance— Insoltenct — Measubb  ov  Dahaqes. — A  life  insnrance 
company,  when  adjudged  insolvent  and  dissolved,  has  broken  its  en> 
gagement  with  its  policy  holders,  and  becomes  liable  to  them  in  damages 
for  such  breach.  The  measure  of  damages  is  the  net  value  of  the  poli- 
cies, without  regard  to  the  health  of  the  bolder,  calculated  as  of  the 
date  of  the  dissolution  of  the  company,  according  to  the  tables  of  mor< 
tality  nsed  in  the  business  of  life  inaarance,  less  the  outstanding  pre* 
mium  notes,  if  any. 

Equitable  Assignment. — Bill  of  Exchange,  ob  Draft  Deawn  Gener- 
ALL7,  and  not  upon  any  particular  fund,  whether  accepted  or  not  by 
the  drawee,  does  not  operate  as  an  equitable  assignment,  even  when 
funds  have  been  placed  in  the  drawee's  hands  as  a  means  of  payment. 

Equitable  Assignment — Sight  Dbatt— Insolvencz  of  Payee. — A  sight 
draft,  drawn  generally  on  a  life  insurance  company  by  its  treasurer  to 
the  order  of  a  beneticiary,  indorsed  by  the  latter  and  sent  through  a 
bank  for  collection,  but  returned  unpaid  after  presentment  and  refusal 
to  pay  shortly  before  the  insurance  company  is  adjudged  insolvent  and 
dissolved,  is  not  an  equitable  assignment  of  the  fund,  and  gives  the 
beneficiary  no  preference  over  the  other  creditors. 

Life  Insurance— Insolvency  of  Company — Maturity  of  Policies  Aftbb 
D1S.SOLUTION. — The  beneficiaries  in  life  insurance  policies  maturing  by 
the  death  of  the  insured  after  the  company  has  been  adjudged  insolvent 
and  dissolved  are  not  entitled  to  a  dividend  on  the  face  value  of  their 
policies,  but  only  on  the  net  value  thereof  calculated  as  of  the  date  of 
the  decree  of  dissolution. 

Life  Insurance — Insolvency- Distribution. — Auditors  appointed  to  dis- 
tribute the  assets  of  a  life  insurance  company  after  it  has  been  adjudged 
insolvent  and  dissolved  cannot  separate  mutual  policies  from  ordinary 
policies  in  the  distribution,  if  the  company  has  never  preserved  a  sepa- 
rate fund  for  the  payment  of  mutual  policies. 

Appeal  from  an  order  dismissing  exceptions  to  the  report 
of  auditors  distributing  the  funds  of  an  insolvent  life  insur- 
ance company.  The  American  Life  Insurance  Company  was 
declared  insolvent,  and  dissolved  by  a  decree  of  the  court  of 
common  pleas.  A  receiver  was  appointed,  who  found  a  bal- 
ance of  three  hundred  and  fourteen  thousand,  eight  hundred 
and  thirty-four  dollars  and  five  cents  for  distribution  to  the 
beneficiaries  of  the  insolvent  company.  Auditors  were  then 
appointed  to  make  distribution  of  this  fund,  and  to  their 
report,  exceptions  were  taken  and  dismissed,  and  the  report 
confirmed.  On  these  exceptions  the  following  opinion  was 
delivered  by  the  judge  of  the  trial  court: 

**®  SiMONTON,  P.  J.  "  The  facts  are  sufficiently  found  in 
the  auditor's  report,  and  we  shall  not  restate  them  except  so 
far  as  may  be  necessary  with  respect  to  the  special  cases  to 
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which  the  exceptions  relate.  In  People  v.  Security  Life  Ins, 
etc.  Co.,  78  N.  Y.  114,  34  Am.  Rep.  522,  it  is  shown  that,, 
where  a  life  insurance  company  has  been  adjudged  insolvent 
and  has  been  dissolved,  it  has  broken  its  engagements  with 
its  policy  holders,  and  becomes  liable  to  them  on  account  **•■ 
of  such  breach,  and  the  policy  holders  then  have  a  claim  for 
damages;  and  it  is  said  that  the  decisions  have  uniformly 
been  to  this  effect.  The  policy  holders  are  in  the  same  posi- 
tion as  any  other  person  would  be  who  had  running  contracts 
of  value  with  the  company  which  it  had  broken — claimants 
for  damages;  citing  several  cases. 

"As  to  the  measure  of  the  damages,  there  can  be  no  ques- 
tion that,  when  a  claim  has  become  due  before  the  date  of  the 
decree  of  dissolution,  the  amount  of  the  damage  for  faihire  to 
pay  is  the  amount  of  the  valid  claim,  just  as  in  all  cases  of 
failure  to  pay  a  just  debt  when  due. 

"  But,  where  policies  are  running  at  the  date  of  dissolution^ 
the  measure  of  the  damage  suffered  in  each  case  by  the  policy 
holder  is,  as  is  said  in  the  same  case,  *  the  value  of  the  policy 
which  has  been  destroyed.  When  such  value  has  been  ascer- 
tained the  true  measure  of  damage  has  been  arrived  at,  but 
the  difficulty  is  to  determine  the  value.  In  any  given  case 
the  precise  value  cannot  be  ascertained.  If  the  time  of  death 
were  certain,  and  the  rate  of  interest  determined,  there  would 
be  no  difficulty;  then  the  present  value  of  the  amount  to  be 
paid  at  death,  diminished  by  the  amount  of  the  present  value 
of  all  the  premiums  to  be  paid,  would  give  the  value.  But 
the  time  of  death  is  uncertain,  and  hence  the  present  value 
of  the  running  policy  must  always  be  speculative  and  uncer- 
tain.' And,  after  discussing  the  mode  of  d<;terniining  this 
value,  the  conclusion  is  arrived  at  that  the  net  value  of  the 
policies,  without  regard  to  the  health  of  the  holder,  and  cal- 
culated as  of  the  date  of  the  dissolution  of  the  corporation, 
according  to  the  tables  of  mortality  used  in  the  business  of 
life  insurance,  less  the  outstanding  premium  notes,  if  any, 
fixes  the  true  value. 

"  Tlie  rules  thus  stated  were  adopted  by  the  auditors  Id 
this  case,  and  no  exception  has  been  taken  to  their  action, 
except  as  to  certain  special  cases,  and  it  is  therefore  to  theso 
only  that  we  shall  direct  our  attention. 

"  In  one  of  these  special  cases,  in  which  exceptions  to  the 
report  of  the  auditors  have  been  filed,  the  claim  was  due  at 
the  date  of  the  decree  of  dissolution,  and  the  facts  are  as  fol- 
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lows:  Mary  A.  Miller  was  the  beneficiary  in  a  policy  of  five 
thousand  dollars  on  the  life  of  her  husband,  who  died  prior 
to  the  date  of  the  decree  of  dissolution,  and,  due  proof  having 
been  made  of  the  loss,  a  ***  sight  draft  to  her  order  was 
drawn  on  the  company  in  her  favor  by  its  treasurer,  and 
sent  to  her  in  Texas,  where  it  was  indorsed  by  her,  and  sent 
through  a  bank  for  collection,  and  was  presented  for  payment, 
and  payment  refused,  and  shortly  thereafter  the  decree  of 
dissolution  was  entered. 

"  On  these  facts  it  is  contended  on  her  behalf  that  *  the 
draft  of  this  company,  drawn  upon  itself,  was  an  equitable 
assignment  of  funds  to  meet  the  claim,'  and  that  hence  this 
is  a  preferred  claim,  and  entitled  to  be  paid  in  full.  In  Ne- 
smith  v.  Drum,  8  Watts  &  S.  9,  42  Am.  Dec.  260,  it  was  held 
that  a  draft  on  a  particular  fund  in  the  hands  of  a  third  party 
is  an  equitable  assignment  of  the  fund,  although  the  draft  be 
not  accepted.  And  in  Clemson  v.  Davidson,  5  Binn.  398,  it 
is  said  by  Tilghman,  C.  J:  'Any  order,  writing,  or  act  which 
makes  an  appropriation  of  a  fund  amounts  to  an  equitable 
assignment  of  that  fund';  but,  as  is  added  in  Greenfield's 
Estate,  24  Pa.  St.  232,  at  page  240:  'The  appropriation  must 
be  in  express  terms,  or  the  intent  to  make  it  must  be  clear. 
An  order  drawn  upon  one  who  has  in  his  hands  funds  belong- 
ing to  the  drawer  will  not  of  itself  amount  to  the  assignment 
of  the  fund,  or  any  part  of  it,  unless  it  plainly  appears  that 
the  fund  claimed  was  one  designated  out  of  which  payment 
was  to  be  made.  If  a  debtor  appropriates  particular  moneys 
to  pay  a  certain  debt,  and  it  is  as  far  delivered  as  the  nature 
of  the  case  will  admit  of,  equity  will  control  the  appropria- 
tion, but  if  the  act  of  appropriation  is  uncertain,  or  the  sub- 
ject matter  doubtful,  the  right  of  property  in  the  fund  is 
unchanged.'  And  in  3  Pomeroy's  Equity  Jurisprudence, 
1284,  it  is  said:  'An  ordinary  bill  of  exchange,  or  draft 
drawn  genei-ally,  and  not  upon  any  particular  fund,  whether 
accepted  or  not  by  the  drawee,  does  not  operate  as  an  equi- 
table assignment.  Its  operation  is  not  changed  even  when 
funds  have  been  placed  in  the  drawee's  hands  as  a  means  of 
pa}' men  t.' 

"  These  authorities  suflficiently  show  that  there  was  no  equi- 
table assignment  of  any  particular  funds  in  the  case  we  are 
considering.  It  is  not  acceptance  by  the  drawee,  but  appro- 
priation of  the  fund  by  the  drawer,  which  effects  the  assign- 
ment.    By  acceptance  the  drawee  becomes  the  debtor  to  the 
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holder,  but  if  the  draft  be  drawn  on  a  particular  fund  it  con- 
etitutes  an  assignment,  and  binds  the  fund  in  the  hands  of 
the  drawee  on  mere  notice  to  him,  whether  he  accepts  the 
draft  or  not. 

591  "Even  if  Mary  A.  Miller  has  become  an  equitable 
assignee  by  the  delivery  of  the  draft  to  her,  she  would  not 
thereby  have  become  a  preferred  creditor,  but  would,  have 
become  an  equitable  owner  of  the  fund  assigned,  and  would 
have  been  entitled  to  follow  it  into  the  hands  of  the  receiver 
if  she  could  designate  it  and  prove  that  it  had  come  into  his 
possession.  But  manifestly  she  can  do  neither.  No  fund  is 
epecified  in  the  draft,  and  there  are  absolutely  no  indicia  by 
which  any  fund  can  be  designated  or  followed.  There  is, 
tlierefore,  no  basis  on  which  her  claim  to  be  paid  in  full  can 
rest. 

•'  Exceptions  have  also  been  filed  in  respect  of  a  special  class 
of  cases  in  which  certain  policies  have  matured  by  the  death 
of  the  assured  since  the  date  of  the  decree  of  dissolution  and 
before  the  filing  of  the  auditors'  report,  and  the  beneficiaries 
in  these  policies  contend  that  they  are  entitled  to  a  dividend 
on  the  face  value  of  their  policies,  and  that  the  auditors  erred 
in  awarding  them  only  a  dividend  on  the  net  value  calculated 
as  of  the  date  of  the  dissolution.  The  argument  on  their 
behalf  concedes  that  the  rule  adopted  by  the  auditors  is  cor- 
rect when  applied  to  policies  still  running  at  the  date  wh(m 
the  proofs  were  taken;  but  it  is  contended  that  this  is  at  best 
a  calculation  of  chances  which  is  adopted  from  the  necessity 
of  the  case,  and  that  it  should  not  be  used  where  at  the  time 
it  is  applied  the  data  for  the  ascertainment  of  the  exact  value 
of  the  policies  were  furnished  by  the  death  of  the  assured. 
There  have  been  cases  decided  in  New  York  and  in  England 
in  which  the  rule  contended  for  was  adopted,  among  others, 
People  v.  Security  Life  Ins.  etc.  Co.,  78  N.  Y.  130,  and  Craig's 
case,  L.  R.  9  Eq.  711.  In  the  first  case  Earl,  J  delivering 
the  opinion  of  the  court,  said:  'This  company  was  dissolved 
and  a  receiver  appointed  December  14, 1876;  Thomas  J.  Lock- 
wood,  holding  a  life  policy  upon  which  tiie  premium  had  been 

paid,  died  March  15,  1877 Tlie  referee  allowed  the 

beneficiary  only  the  reserve  value  of  his  policy  at  the  date  of 
the  dissolution  of  the  company,  computed  in  the  same  way  as 
the  value  of  running  policies  were  computed,  disregarding 
entirely  the  fact  of  the  subsequent  death  of  the  assured.  In 
this  he  erred.     The  claimant  was  entitled  to  be  allowed  as 
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his  damage  the  value  of  this  policy.  There  is  no  statute 
regulating  how  such  value  as  between  the  receiver  and  the 
claimant  shall  be  determined.  *••  The  rules  by  which  tho^ 
referee  determines  the  value  of  running  policies  will  not  in 
all  cases  do  justice.  In  some  cases  they  may  give  the  claim- 
ant more  damage  than  he  has  sustained,  and  in  other  cases- 
less.  In  their  general  application,  however,  they  will  work 
out  results  suflBciently  accurate  for  judicial  action.  In  gen- 
eral, they  furnish  the  only  practicable  basis  of  computation^ 
and  hence  are  sanctioned.  But  these  rules  adopted  from  the 
necessity  of  the  case  should  not  be  used  where,  upon  fact» 
existing,  the  precise  value  of  the  policy  may  be  easily  ascer- 
tained. Their  use  is  not  then  justified  by  any  necessity  or 
considerations  of  convenience.  Here  the  whole  premium  had 
been  paid,  and  at  the  time  the  claim  was  presented  the  pre- 
cise value  of  the  policy  at  the  time  of  the  dissolution  could 
easily  be  shown.  It  was  free  from  uncertainty  or  speculation. 
....  There  can  be  no  embarrassment  in  allowing  the  valu- 
ation of  such  policies  to  be  computed  in  this  way  where  the- 
death  occurs  and  the  proofs  of  death  are  furnished  at  any 
time  before  the  expiration  of  the  time  for  presenting  claims.*^ 

"  We  think  this  course  of  reasoning  overlooks  an  essential 
element  in  the  problem,  and  places  the  question  on  a  false 
basis.  It  is  not  a  question  between  the  receiver  and  the 
claimant.  The  receiver  is  no  party  to  the  litigation,  and  has 
no  interest  in  it.  He  would  not  be  heard  on  exceptions  ta 
the  report  of  the  auditors,  or  on  appeal  to  the  supreme  court. 
It  is  a  proceeding  to  marshal  and  distribute  the  assets  of  the 
insolvent  corporation,  and  the  parties  to  it  are  the  several 
claimants,  who  are  parties  adverse  whenever  their  interest* 
clash,  as  they  do  if  they  belong  to  different  classes.  Hence^ 
their  relative  equities  are  involved,  and  the  rights  of  one  clas» 
cannot  be  determined  without  considering  those  of  all  other 
classes. 

"  But  it  would  be  clearly  inequitable,  as  between  the  several 
classes  of  claimants  whose  rights  had  not  been  fixed  prior  to 
the  date  of  the  decree  of  dissolution,  to  fix  some  of  them  at 
that  date,  and  allow  others  the  benefit  of  contingencies  that 
might  happen  within  an  indefinite  time  thereafter.  They 
could  not  change  the  equilibrium  of  their  equities  as  against 
each  other  by  any  thing  they  could  do  themselves,  and  it 
ought  not  to  be  changed  by  lapse  of  time  or  the  course  of 
events.     The  question  is  not  what  claim  any  one  has  or  would 
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have  by  the  lapse  of  time  and  the  event  of  death,  but  what 
claim  had  each  as  **'  against  the  others  when  the  corpora- 
tion disappeared  from  the  scene,  and  they  were  turned  over 
to  a  fund  insufficient  to  pay  them  all  in  full.  And  this  sug- 
gests an  answer  to  the  argument  of  counsel  in  favor  of  these 
claims,  who  says: 

"  '  Suppose  a  dissolution  and  distribution  of  assets  should 
occur  in  the  case  of  a  company,  which  up:)n  liquidation  of  its 
estate  should  turn  out  entirely  solvent.  It  could  not  be  con- 
tended that  the  defunct  company  could  escape  from  its  legal 
obligations  at  the  date  of  probate  of  claims  by  paying  less 
than  the  full  amount  of  a  policy  to  a  holder  whose  claim  hatl 
matured  by  reason  of  the  death  of  the  assured  since  the  decree 

of  dissolution  was  entered Now,  whether  the  dissolved 

company  be  solvent  or  insolvent,  the  equities  of  the  policy 

holders  are  the  same Each  policy  holder  entered  into 

his  individual  contract  with  the  insurance  company  without 
regard  to  the  terms  of  the  contract  of  any  other  policy  holder. 
Each  should  be  entitled  to  come  before  the  auditors  for  the 
amount  due  on  his  contract  at  the  time  fixed  by  law  to  take 
the  proof  of  his  claim.' 

"  If  the  corporation  was  solvent  there  would  be  no  balanc- 
ing of  equities  between  the  several  classes  of  claimants,  and 
the  question  would  simply  be  what  sum  each,  without  any 
reference  to  the  others,  had  a  right  to  receive  from  the  cor- 
poration, and  justice  would  be  done  by  sequestrating  all  its 
assets  needed  to  pay  all  the  claims  in  full;  but  we  cannot 
agree  to  the  proposition  of  counsel  tiiat '  whether  the  dissolved 
corporation  be  solvent  or  insolvent,  the  equities  of  the  policy 
holders  are  the  same,'  if  by  this  is  meant  their  equities  as 
between  each  other;  for  if  the  corporation  be  solvent  they 
have  no  equities  as  against  each  other,  and  no  one  of  theiu 
could  meddle  with  the  dealings  between  tiie  corporation  and 
any  other;  while,  if  the  corporation  be  insolvent,  each  is 
directly  interested  in  what  is  paid  to  the  other,  as  is  mani* 
fested  by  the  fact  that  they  are  litigating  their  conflicting 
claims  in  this  proceeding. 

"  We  think,  therefore,  that  when  it  is  conceded  that  the 
rule  adopted  by  the  auditors  is  to  be  applied  to  the  claims 
of  those  whose  policies  were  running  when  the  audit  was  held, 
as  of  the  date  of  the  decree  of  dissolution,  the  equities  between 
the  claimants  require  t))e  same  rule  to  govern  in  cases  where 
▲jl  Sr.  lUr..  Vou  XUI.-M 
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••*  the  assured  have  died  since  the  dissolution,  but  before 
the  audit  was  closed. 

"It  must  not  be  overlooked  that  the  breach  of  contract  by 
the  corporation,  on  which  the  claim  for  damages  in  all  these 
cases  is  founded,  occurred  at  the  date  of  the  decree  of  dissolu- 
tion, and  the  damages  to  be  recovered  are  the  value  of  the 
claims  at  that  date.  But  at  that  date  the  value  of  the  claims 
now  in  question  was  not  the  value  on  which  a  dividend  is  now 
claimed,  but  merely  the  net  value  of  a  running" policy,  calcu- 
lated with  reference  to  the  expectation  of  life.  If  the  corpo- 
ration at  that  date  had  paid  the  claims  according  to  that 
value,  the  legal  damage  for  the  breach  of  contract  would  have 
been  paid.  On  the  other  hand,  if  the  net  value  of  the  policies 
still  running  had  been  calculated  as  of  the  date  when  the 
audit  was  held  as  damages  on  each,  it  would  in  each  case 
have  been  different  from  the  amount  arrived  at  by  calculat- 
ing it  as  of  the  date  of  the  dissolution.  This  brings  into  view 
the  inequality,  and,  therefore,  want  of  equity,  which  would 
result  from  calculating  the  damages  as  of  different  dates, 
even  if  the  calculations  were,  in  other  respects,  made  in  the 
same  manner;  and  the  inequality  would  be  still  greater 
where  not  only  the  date  was  different,  but  where  the  expecta- 
tion of  life,  according  to  the  tables,  was  taken  in  some  cases. 
and  a  fixed  date,  ascertained  by  the  prior  accident  of  death, 
was  adopted  in  others. 

"  Counsel  for  the  claim  of  Josephine  McCouch,  the  benefi- 
ciary in  a  paid-up  policy  on  the  life  of  William  McCouch, 
who  died  nearly  two  years  after  the  date  of  the  decree  of  dis- 
solution, seems  to  have  recognized  the  force  of  one  of  these 
suggestions,  as  he  claims  not  that  the  dividend  should  be 
based  on  the  face  value  of  the  policy  when  the  death 
happened,  but  on  the  net  value  at  the  date  of  the  decree, 
calculated  by  ascertaining  the  present  value  of  an  amount 
equal  to  the  face  of  the  policy  payable  twenty-three  months 
hence. 

"This  is  a  slight  modification  of  the  rule  claimed  to  be 
applicable  to  the  cases  above  considered,  but  it  is  open  to  the 
same  objection  that  it  does  not  adopt  the  value  of  the  policy 
as  it  was  at  the  date  of  the  dissolution,  which  the  auditors 
have  found  was  nine  thousand  two  hundred  and  seventy-three 
dollars  and  forty-four  cents,  but  as  it  afterward  was  ascer- 
tained by  the  death  of  the  assured  to  be  thirteen  thousand 
two  hundred  and  seventy-iive  dollars. 
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"  The  claim  in  all  these  cases,  as  is  shown  in  the  case  first 
***  above  quoted,  is  in  the  nature  of  damages  for  a  breach 
of  contract,  and  this  breach  occurs  at  the  date  of  the  decree 
of  dissolution.  The  right  of  action  for  the  damages  suffered 
accrues  at  that  date,  and  the  damages  in  each  case  are  the 
net  value  of  each  policy  at  that  time.  But  if  the  damages 
are  calculated  by  using  data  afterwards  furnished  b}'  the  death 
of  the  assured  in  particular  cases,  the  amount,  as  is  shown 
above,  is  different  from  that  suffered  at  the  date  when  the 
breach  of  contract  occurred,  and  a  value  is  fixed,  as  of  that 
date,  upon  the  policy,  different  from  its  actual  value  at  that 
■date.  This  being  so,  we  think  it  would  be  inequitable  to 
allow  the  amount  to  be  fixed  in  that  way,  and  that  equity 
requires  the  same  rule  to  be  applied  to  all  policies  which  were 
running  at  the  date  of  dissolution,  without  regard  to  the  fact 
that  some  have  since  matured  by  the  death  of  the  assured; 
and  we  do  not  base  our  conclusion  on  the  act  of  1873 
{Purdon's  Digest,  904,  section  6),  but  on  the  general  princi- 
ples of  equity. 

"  Much  was  said  in  the  arguments  of  counsel  for  and 
against  the  authority  of  Dean's  Appeal,  98  Pa.  St.  101,  as 
affected  by  the  difference  in  principle  between  life  and  fire 
insurance.  There  is  a  radical  difference,  as  is  pointed  out  by 
Park,  B.,  in  Dolby  v.  India  etc.  Life  Ins.  Co.,  15  Com.  B.  365. 
A  life  policy  is  a  contract  to  pay  a  certain  sum  at  an  indefi- 
nite time;  a  fire  policy  is  a  contract  to  indemnify  in  case  of 
loss.  But  this  does  not  affect  the  authority  of  Dean's  Appeal 
on  the  only  point  pertinent  to  this  case,  which  is  that  the 
Mtatus  of  creditors  of  an  insolvent  corporation  is  fixed  as  of 
the  date  of  the  decree  of  dissolution. 

"  We  have  not  been  furnished  with  any  data  from  which 
"we  can  determine  that  the  auditors  erred  in  calculating  the 
amount  to  be  awarded  on  ihe  so-called  mutual  policies  by 
the  same  rule  as  that  applied  to  the  otlier  policies.  On 
this  subject  the  auditors  say  and  find:  '  Counsel  for  death 
claims  on  mutual  policies  contend  that  the  auditors  should 
separate  the  so-called  mutual  policy  holders  from  the  other 
policy  holders,  determine  what  proportion  of  one  fund  for 
distribution  is  the  result  of  mutual  premiums,  and  to  that 
proportion  of  the  entire  fund  apply  the  rule  the  courts  have 
laid  down  with  respect  to  purely  mutual  companies.  This 
is  asking  the  auditors  to  do  what  the  company  itself  never 
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did The  company  never  kept  a  *'*  separate  fund  for 

the  payment  of  mutual  policies,  but  all  death  claims  wero- 
paid  indiscriminately  out  of  whatever  funds  it  had  in  bank^ 
It  would  be  impossible  for  the  auditors  to  do  what  the  com- 
pany never,  in  the  many  years  of  its  existence,  attempted.' 

"Assuming  the  facts  just  stated  to  be  true,  as  we  must^ 
in  the  absence  of  any  evidence  to  the  contrary,  we  cannot 
Bay  that  the  auditors  erred  in  their  conclusion. 

"  It  is  contended  that  the  auditors  erred  in  failing  to  allow 
interest  on  the  claim  of  Elizabeth  Reich  between  July  18,. 
1889,  when  the  policy  on  which  the  claim  is  based  matured^ 
and  May  13,  1890,  the  date  of  the  decree  of  dissolution.  We 
can  see  no  reason  why  interest  should  not  have  been  cal- 
culated upon  this  claim  between  these  dates,  unless  it  be  that 
interest  was  not  allowed  on  any  matured  claims.  Whether 
this  be  so  or  not,  we  are  unable,  from  the  data  before  us,  to 
determine.  If  it  should  appear  hereafter  that  this  claim  is. 
equitably  entitled  to  interest,  it  can  be  allowed  on  the  second 
distribution,  and  we  overrule  this  exception  without  prejudice 
to  the  right  of  the  claimant  hereafter  to  recover  interest,  if 
entitled  thereto." 

J.  N.  Dohauy  H.  O.  McCouch,  H.  K.  Fox,  and  D,  Waller- 
BteiUj  for  the  appellants. 

W.  C.  Hannia,  for  the  appellees. 

*••  Per  Curiam.  We  find  no  error  in  the  decree.  All 
that  is  necessary  to  be  said  in  relation  to  the  question,  in- 
volved will  be  found  in  the  clear  and  convincing  opinion  of 
the  learned  president  of  the  court  below.  On  it  the  decree 
is  affirmed  and  appeal  dismissed,  with  costs  to  be  paid  by 
the  appellant.  

Equitablk  Assignment — Bills  of  Exchanqb  as An  ordinary  negotU 

able  bill  of  exchange  unaccepted  in  writing,  and  not  drawn  against  any 
particular  fund,  does  not  operate  in  the  hands  of  a  payee  as  an  equitable 
aasignment  of  a  debt  due  by  account  from  the  drawee  to  the  drawer,  nor 
can  it  so  operate  in  the  hands  of  the  payee  as  collateral  security  for  the  pay- 
ment of  bifl  debt  so  as  to  give  him  preference  o\rer  another  creditor  of  tlie 
drawer:  Baer  v.  English,  84  Ga.  403;  20  Am.  St.  Rep.  372.  A  bill  of  ex> 
change  drawn  on  a  debtor  does  not  of  itself  operate  as  an  assignment  ia 
equity  of  the  debt,  even  if  negotiated  for  a  good  consideration:  Ba?ik  v. 
Boffj/,  44  Mo.  13;  100  Am.  Dec.  247,  and  note.  A  bill  of  exchange  is  not 
aa  equitable  assignment  of  a  fund  upon  which  it  is  drawn,  though  negoti- 
ated, if,  apon  presentment^  it  was  refused  acceptance:  Ford  v.  Angeliodtf. 
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37  Mo.  50;  88  Am.  Dec.  174,  and  note.  A  bill  of  exchange  cannot  before 
■acceptance  operate  as  an  equitable  assignment  of  the  fund  in  the  hands  of 
the  drawee:  Kimball  v.  Donald,  20  Mo.  577;  64  Am.  Dec.  209,  and  note. 
The  assignment  of  a  fund  in  the  drawer's  hands  is  effected  by  a  sight  draft 
for  tiie  whole  thereof,  of  which  the  drawee  has  notice  while  the  funds  re- 
main in  his  hands,  whether  he  accepts  the  draft  or  not:  Nimockt  v.  Woody, 
97  N.  G  1;  2  Am.  St.  Rep.  268,  and  noU. 
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SOUTH  CAROLINA. 


Trustees  op  Wadsworthville   Poor  School  v, 
Jennings. 

(40  80T3TH  Carolina,  168.] 

Landlord  and  Tenant— Titlb  by  PREacRiPi'ioN. — Whenever  the  relatioa 
of  landlord  and  tenant  is  terminated  by  any  hostile  act  such  as  the 
conveyance  of  the  lands  demised  by  the  tenant  for  years,  during  his 
term,  to  another  in  fee  simple  by  deed  duly  recorded,  it  is  the  duty  of 
the  landlord  to  protect  his  title  by  regaining  possession;  and  the  open, 
adverse,  and  continuous  possession  of  the  purchaser  from  the  tenant  or 
those  claiming  through  him,  under  a  claim  of  title  for  twenty  years, 
raises  a  legal  presumption  of  a  grant  from  the  true  owner  in  fee,  which. 
can  only  be  rebutted  by  positive  proof.  Such  presumption  is  inde- 
pendent of  the  statute  of  limitations,  and  applies  to  subjects  not  within^ 
or  expressly  excluded  from  the  operation  of  such  statute. 

Landlord  and  Tknant. — Conveyance  in  Fee  of  the  demised  premises  by 
a  tenant  for  a  term  of  years  is  a  fraud  upon  the  landlord,  and  give» 
bim  the  right,  to  recover  possession  of  the  laud,  by  action  at  any  tim» 
within  twenty  years  immediately  following  the  execution  of  the  deed. 

Landlord  and  Tenant— CoNVEYArcE  by  Tenant — Notice.— Recording  a. 
fee  simple  deed  to  demised  land,  executed  by  a  tenant  for  a  term  of 
years,  is  notice  to  the  landlord  of  the  execution  of  the  deed  whea 
the  grantee  goes  into  possession  thereunder. 

J.  A.  McCullough,  for  the  appellant. 

Cothran,  Wells,  Ansell  &  Cothran,  and  Haynsworth  <k  Par- 
ker, for  the  appellee. 

169  Pope,  J.  Under  the  will  of  Thomas  Wadsworth,  who 
died  in  1791,  while  a  citizen  of  Charleston,  in  this  state,  cer- 
tain lands  within  the  limits  of  this  commonwealth  were  de- 
vised to  trustees  to  maintain  and  support  a  free  school  for 
poor  children  residing  within  the  limits  of  Major  Dunlap'» 

(854) 
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battalion  of  the  Saluda  regiment  within  Laurens  county. 
The  general  assembly  of  this  state,  appreciating  the  spirit  of 
this  devisor,  and  the  better  to  protect  these  lands  from  the 
rapacity  and  cupidity  of  those  persons  who  would  likely  seek 
an  advantage  of  the  trustees  under  this  will,  passed  an  act 
on  the  fourteenth  day  of  December,  1805,  whereby  these 
lands  were  relieved  from  the  operation  of  the  act  of  limita- 
tion: See  5  Stats.  496.  Again,  at  the  request  of  the  trustees 
under  the  will  of  Mr.  Wadsworth,  tlie  general  assembly,  on 
the  twentieth  day  of  December,  1810,  passed  an  act  whereby 
these  trustees  and  their  successors  in  office  were  incorporated 
by  the  name  of  the  "Trustees  of  the  *''•  WadsworthviDe 
Poor  School,"  with  the  usual  privileges  enjoyed  by  similar 
corporations:  See  5  Stats.  621. 

This  corporation  thus  created,  on  the  fifteenth  day  of  April 
1818,  leased  three  hundred  and  thirty  acres  of  the  land  de- 
vised under  the  will  of  Thomas  Wadsworth  unto  one  Thomas 
G.  Walker,  for  the  term  of  seventy-five  years,  the  same  be- 
ginning on  the  twelfth  day  of  December,  1815,  and  ending  on 
the  twelfth  day  of  December,  1890.  This  lease  was  for  valu- 
able consideration,  and  was  by  a  deed  therefor,  which  deed 
of  lease  was  duly  recorded  in  the  office  of  the  register  of 
mesne  conveyance  for  Greenville  district  (now  county), 
where  the  said  leased  land  was  situated.  This  lease  was  by 
Thomas  G.  Walker  assigned  to  one  David  McNcely  on  tiie 
19th  of  October,  1821,  and  David  McNeely  assigned  the  samo 
to  one  John  P.  Pool  on  the  fifteenth  day  of  February,  1817. 
Afterward  John  P.  Pool,  by  his  deed  therefor,  conveyed  one 
hundred  acres  in  fee  simple,  as  it  is  agreed  by  the  parties  to 
this  appeal,  to  Fa  gin  E.  Martin,  but  in  the  deed  itself  recited 
all  the  foregoing  facts,  and  this  deed  was  duly  recorded  in 
the  office  of  the  register  of  mesne  conveyance  on  the  30th  of 
January,  1850.  Under  a  judgment  against  Fagin  E.  Martin, 
this  land  was  sold  as  Martin's  property,  on  the  6th  of  Janu- 
ary, 1857,  by  the  sheriff  of  Greenville  district  to  Charles  J. 
Elford.  After  Mr.  Elford's  death,  and  in  the  settlement  of 
his  estate,  this  land  was  sold  and  conveyed  by  the  com  mis* 
sioner  in  equity  to  Beeco  on  the  7th  of  October,  1867.  Beeco 
sold  and  conveyed  to  Choice,  January  21,  1876.  Choice  sold 
and  conveyed  to  Davis,  January  21,  1876.  Davis  sold  and 
conveyed  to  Kennemore  and  Tate,  December  4,  1879.  Kenne- 
more  purchased  by  deed  therefor  Tate's  interest.  Kennemore 
•old  and  conveyed  a  part  of  the  land  to  McGee,  January  1, 
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1891.  McGee  sold  his  part  by  deed  therefor  to  L.  I.  Jen- 
nings, on  the  23d  of  February,  1891.  Kennemore  sold  hia 
part  by  deed  to  L.  I.  Jennings,  on  the  23(1  of  February,  1891. 
All  these  several  deeds  were  duly  recorded  in  the  office  of 
the  register  of  mesne  conveyance  for  Greenville  county. 

On  the  twenty-fifth  day  of  April,  1892,  in  the  court  of 
common  pleas  for  Greenville  county,  the  plaintiff,  the  trus- 
tees of  the  Wadsworthville  Poor  School,  brought  an  action 
against  the  defendant,  L.  I.  Jennings,  to  recover  sixty-two 
and  one-fourth  acres  of  the  land,  and  *''*  in  the  complaint 
disclosed  plaintiff's  title,  the  lease  and  its  termination,  de- 
manding the  recovery  of  the  land,  and  two  hundred  dollars 
as  rents  and  profits.  The  defendant,  in  his  answer,  admitted 
the  possession  of  the  land  in  controversy,  but  denied  plain- 
tiffs title  and  right  to  recover  land,  or  rents  and  profits;  fur- 
ther, that  beginning  on  the  4th  of  December,  1879,  he  had 
been  in  the  exclusive  and  continuous  possession  of  the  land 
sued  for,  claiming  the  same  as  his  own  adversely  to  the  plain- 
tiff and  all  the  world;  further,  that  he,  and  those  under 
whom  he  claims,  had  been  in  the  continuous  adverse  posses- 
sion of  the  premises  for  forty  years,  claiming  the  same  as 
their  own,  and  holding  adversely  to  the  whole  world;  further, 
purchaser  for  valuable  consideration  without  notice  and  ad- 
verse possession  thereunder  for  more  than  ten  years;  that 
Kennemore,  through  whom  he  claimed,  had  made  valuable 
improvements,  in  value  one  thousand  dollars,  and  that  he 
believed  he  had  a  good  title  in  fee  in  said  premises,  which 
sum  he  claims  of  the  plaintiff;  and  lastly,  that  the  defend- 
ant, and  those  under  whom  he  claims,  have  had  exclusive, 
adverse,  and  continuous  possession  of  the  premises  in  dispute, 
clainiing  a  fee  simple  title  against  all  the  world  for  over 
twenty  years. 

On  the  third  day  of  December,  1892,  the  action  came  on  for 
trial  before  Judge  Aldrich  and  a  jury,  in  the  court  of  common 
pleas  at  Greenville,  when  a  verdict  was  rendered  for  the  de- 
fendant. After  a  verdict  had  been  found  for  defendant, 
plaintiff  moved  for  a  new  trial  upon  the  minutes.  This  mo- 
tion being  denied,  a  judgment  was  duly  entered,  from  which 
the  plaintiff  now  appeals  upon  the  following  grounds: 

1.  Because  the  presiding  judge  erred  in  instructing  the 
jury:  "That  if  one  or  more  of  these  purchasers  from  Walker 
took  a  fee  simple  deed  and  went  into  possession  of  it,  claim- 
ing that  he  had  the  entire  and  exclusive  right  to  that  land, 
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went  into  it  and  took  possession  of  it  under  such  deed,  and 
make  it  known,  or  this  fact  became  known,  to  the  trustees, 
the  plaintiff  here,  then  their  title  by  adverse  possession  began 
to  run";  whereas,  he  should  have  charged,  as  argued  by  the 
plaintiff:  (a)  That  neither  Walker,  nor  any  one  claiming 
through  him,  could  plead  adverse  possession  during  the  term 
of  the  aforesaid  *'*  lease;  (ft)  that,  by  reason  of  the  act 
«U8pe*iding  the  statute  of  limitations  as  to  these  lands,  no 
person  could  plead,  as  against  the  plaintiff,  title  by  adverse 
possession;  (c)  that  before  the  said  Walker,  or  any  one 
claiming  through  him,  could  avail  themselves  of  title  by  pre- 
45cription  or  presumption,  they  would  have  to  show  that  their 
holding  was  not  permissive,  and  this  they  could  not  do  dur- 
ing the  term  of  the  aforesaid  lease;  and  {d)  that  in  no  case 
can  a  tenani  dispute  the  title  of  his  landlord,  until  he  has 
45urrendered  possession  of  the  lands  to  his  landlord,  giving 
clear  and  unequivocal  notice  of  his  intention  to  hold  ad- 
versely, and  re-enter  in  his  new  capacity;  not  until  then 
would  he  begin  to  hold  adverse. 

2.  Because  his  honor  erred  in  instructing  the  jury:  "  If  the 
plaintifls  had  notice  of  it,  that  there  was  somebody  in  posses- 
sion of  their  lands,  claiming  it  as  his  own,  they  had  a  right 
to  bring  their  action  against  him  as  trespasser,  and  if  they 
had  a  right  to  sue  him,  and  he  was  not  sued,  and  they  allowed 
him  to  stay  there  for  forty  years,  that  trespass  would  ripen 
into  a  good  title."  Because  (a)  plaintiff  could  not  bring 
action  of  ejectment  until  the  termination  of  the  said  lease; 
(6)  if  plaintiff  had  had  such  cause  of  action,  that  would  not 
•convert  the  holding  of  the  party  in  possession  under  that 
lease  from  permissive  to  adverse;  (c)  tiiere  could  be  no 
euch  adverse  holding  of  these  lands  as  could  ripen  into  title; 
{<})  Walker  and  all  claiming  through  him  werei  estopped 
from  disputing  plaintiff's  title. 

3.  Because  his  honor  erred  in  charging  the  jury:  "  Did 
Jennings,  or  any  one  of  his  ancestors,  go  in  there  and  take 
possession  under  that  title,  and  was  that  fact  known  to  the 
trustees?  If  the  trustees  knew  that  such  a  party  was  in  |>os- 
«c8sion  of  that  land  claiming  a  title  adverse  to  them  they 
should  have  acted,  and,  if  they  stood  by  for  twenty  or  forty 
years,  they  slej)!  on  their  rights."  Because  (a)  the  said  law 
was  wholly  inapplicable  to  the  facts  proven  in  this  case,  in- 
asmuch as  there  was  no  proof  wl)atever,  either  on  the  part  of 
plaintiff  or  defendant,  that  the  plaintiff  knew  at  any  time 
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that  there  was  any  person  in  possession  of  these  lands  hold- 
ing adverse  to  them;  (6)  they  were  not  estopped  from  suing 
for  the  said  lands  at  any  time. 

*"  4.  His  honor  erred  in  charging  the  jury  that  the  de- 
fendant Jennings  could  avail  himself  by  way  of  purchase  of 
any  right,  title,  or  interest  anyone  through  whom  he  claimed 
might  have  had  by  adverse  possession;  because  (a)  a  person, 
to  avail  himself  of  the  plea  of  title  by  adverse  possession  or 
prescription,  must  show  that  he,  as  well  as  those  through 
whom  he  claims,  held  adversely. 

5.  His  honor  erred  in  instructing  the  jury  as  law  appli- 
cable to  this  case:  "  If  one  goes  into  possession  of  land  under 
color  of  title,  or  acquires  possession  of  land,  and  holds  it  for 
twenty  years,  or  when  a  man  has  possession  of  lands,  and 
holds  it  for  four  or  five  years,  and  lie  conveys  it  to  another, 
who  holds  it  under  his  title,  and  so  on  for  twentj'  years,  and 
you  establish  a  continuous  holding  for  twenty  years,  if  that 
possession  and  title  was  continuous  and  adverse,  as  it  states 
here,  for  the  period  of  forty  j'ears  or  twenty  years,  that  would 
presume  a  grant."  Because  (a)  there  was  no  room  for  any 
such  presumptions  in  this  case. 

6.  Because  the  charge  of  his  honor  was  not  only  erroneous^ 
but  conflicting,  confusing,  and  misleading,  inasmuch  as  he 
instructed  the  jury  in  one  portion  of  his  charge  that  a  tenant 
would  have  to  yield  to  his  landlord  the  possession  of  his  lands 
before  he  could  hold  adverse  to  him,  and,  after  having  charged 
that  those  taking  under  Walker  took  subject  to  his  rights  and 
disabilities,  in  a  subsequent  portion  thereof  he  charged  that 
if  Jennings  or  any  of  his  ancestors  went  into  possession  of 
that  land  under  fee  simple  deed,  or  held  it  adversely,  and 
the  plaintiff  knew  of  that  fact,  the  statute  would  begin  to  ruu 
against  the  plaintiff. 

7.  Because  the  circuit  judge  erred  in  refusing  plaintiff's 
motion  for  a  new  trial,  as  the  verdict  of  the  jury  was  without 
a  jot  or  tittle  of  evidence  to  support  it. 

It  now  remains  that  we  should  present  our  conclusions 
upon  the  several  grounds  of  appeal.  It  being  an  appeal  from 
the  law  side  of  the  court  below,  we  are,  by  law,  confined  to 
errors  of  law  in  the  circuit  judge,  and  these  errors  are  con- 
fined to  his  charge  to  the  jury,  there  being  no  exceiitions 
*'*  to  any  refusal  by  the  judge  to  charge  any  requests  on 
either  side. 

We  have  devoted  unusual  care  to  the  investigation  of  the 
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principles  of  the  law  of  real  property  in  this  state,  for  the  dis- 
cussion of  the  several  questions  by  the  respentive  parties  to 
this  appeal  have  made  such  a  course  on  our  part  necessary 
by  reason  of  the  ability  and  research  of  counsel  here  en- 
gaged. Time  will  not  allow  us  to  reproduce  the  law  which 
was  consulted  in  such  investigation  in  this  opinion.  To  ad- 
mit that,  at  times,  we  were  doubtful  whether  the  circuit  judge 
had  not  erred  in  some  of  his  instructions  to  the  jury  we  freely 
admit.  A  careful  comparison  of  the  views  of  the  circuit 
judge  with  those  embodied  in  the  judgments  of  our  own  court 
of  last  resort  in  previous  similar  cases  have  enabled  us  to 
reach  a  conclusion  in  accord  with  that  expressed  by  the  cir- 
cuit judge. 

In  his  charge  to  the  jury  in  the  case  at  bar  by  tlie  circuit 
judge,  and  from  which  there  is  no  appeal,  the  deed  from  the 
plaintiff  corporation  under  which  Thomas  G.  Walker  ob- 
tained possession  of  the  land  in  dispute,  was  declared  to  be 
a  lease  for  a  term  of  years,  which  expired  on  the  twelfth  day 
of  December,  1890.  This  lease  was  duly  recorded  in  the 
office  of  the  register  of  mesne  conveyance  for  Greenville 
county,  wherein  the  land  was  situated,  in  1823,  many  years 
before  any  rights  of  the  defendant,  or  those  through  whom 
he  claims,  originated.  There  can  be  no  question  but  that  a 
lessee  is  precluded  from  a  denial  of  the  title  of  his  landlord. 
Indeed,  the  possession  of  the  lessee  is  that  of  his  landlord;  it 
is  permissive  and  not  adverse.  It  is  equally  certain  that, 
under  the  law,  the  lessee  has  no  seisin  of  the  land,  and  with- 
out seisin,  either  actual  or  constructive,  there  can  be  no  title 
to  land.  A  lessee  i»as  no  estate  in  the  lands  demised  to  him; 
his  term,  under  the  law,  is  but  a  chose  in  action,  or  chattel 
interest.  The  right  of  the  landlord,  as  against  the  lessee  or 
his  assigns,  to  obtain  possession  of  the  lands  demised,  must 
usually  be  preceded  by  an  entry  thereon.  It  is  in  regard  to 
this  right  of  entry  by  the  landlord  during  the  continuance  of 
the  lease  that  so  much  legal  learning  has  been  employed 
during  the  last  centuries.  Herein  are  involved  the  doctrines 
of  forfeitures  arising  *'*  from  the  breach  of  conditions  or 
covenants  contained  in  the  lease,  or  such  covenants  running 
with  the  land  as  the  hiw  itself  implies. 

In  the  case  at  bar  the  lease  expresses  no  covenants  by  th© 
lessee.  The  single  covenant  is  by  the  plaintiff  corporation, 
whereby  possession  of  the  leMSod  premises  to  Walker,  his  ex- 
ecutors and  assigns,  is  wai  ranted  during  the  term.     There  is 
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no  restriction  upon  Walker,  the  original  lessee,  to  assign  or 
sublet  the  term.  Accordingly,  he  does  assign  the  lease,  and, 
by  successive  assignments,  duly  made,  the  lease  vests  in 
John  P.  Pool.  By  the  case  it  is  agreed  that  Pool,  by  deed 
in  fee  simple,  conveyed  this  leased  land  to  one  Fagin  E. 
Martin  in  the  year  1850,  and  that  such  deed  was  duly  re- 
corded in  the  office  of  the  register  of  mesne  conveyance  for 
Greenville  county  (then  district),  and  that  the  said  Martin 
entered  into  possession  under  such  deed.  We  would  remark, 
in  passing,  that  we  do  not  mean  to  commit  ourselves  to  the 
construction  of  this  deed  as  amounting  to  one  in  fee  simple; 
for  of  this  we  may  doubt  whether,  in  strictness  of  law,  in 
view  of  its  terms,  any  thing  more  than  an  assignment  of  the 
original  lease  was  contemplated  or  expressed  by  the  parties. 
The  parties  to  the  appeal,  however,  have  stipulated  that  the 
terms  of  this  deed  were  those  usual  in  one  conveying  an  es- 
tate in  fee  simple,  and  we  suppose  we  are  bound  to  give  effect 
to  their  agreements,  and  this  we  the  more  readily  do  inas- 
much as  the  entire  deed  is  not  exhibited  in  the  case.  In 
1857  C.  J.  Elford,  at  sheriff's  sale,  purchased  Martin's 
entire  estate  in  the  land.  His  deed  therefore  was  duly 
recorded.  Elford,  that  year,  1857,  conveyed  to  one  Thomas 
H.  Cole  as  in  fee  simple.  This  deed  was  duly  recorded. 
Said  Cole  reconveyed  to  Elford  by  deed  in  fee  simple  in  1867, 
which  deed  was  duly  recorded.  Elford  having  died  in  the 
year  1867,  the  court  of  equity,  under  a  bill  filed  by  his  widow 
and  executrix,  as  complainant,  against  his  heirs  at  law  and 
creditors  as  defendants,  sold  the  lands,  and  a  deed,  in  the  form 
of  a  fee  simple  deed,  was  made  to  the  purchaser,  one  Miles  R. 
Beeco,  for  this  land,  which  deed  was  duly  recorded.  Beeco 
entered  into  possession  under  his  deed.  And  so  deeds  in  fee 
simple  were  made  from  purchaser  to  purchaser  successively, 
until  title  rested  in  the  present  defendant.  Valuable  ^""^ 
improvements  were  placed  upon  the  premises  by  one  of  the 
intermediate  purchasers. 

It  is  contended  by  the  appellant  that  inasmuch  as  he  has 
traced  title  to  himself,  and  thereafter,  by  lease,  the  possession 
of  the  lands,  to  one  Walker,  whose  assignment  was  traced  as 
far  and  into  one  John  P.  Pool,  that  although  Pool  conveyed 
by  a  deed  in  fee  simple  to  one  Fagin  E.  Martin  (from  whom 
such  possession  was  derived  by  others,  successively,  by  deeds 
in  fee  simple  down  to  the  defendant),  that  the  possession  of 
defendant  is  plaintifl's  possession,  and  he  is  entitled  to  re- 
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cover,  the  lease  having  expired  before  action  brought.  To 
e-:tablish  this  proposition,  he  maintains  most  earnestly  that, 
as  by  the  terms  of  the  original  lease,  Walker  was  allowed  to- 
assign  his  terra,  and  did  actually  do  so,  that  such  assignee 
was  by  operation  of  law  bound  to  hold  possession  for  the 
original  landlord.  Such  does  seem  to  be  the  law  governing 
leasehold  estates.  This  distinction  exists  between  a  sub» 
letting  and  an  assignment  of  the  lease:  If  a  lessee  sublets, 
his  tenant  is  bound  to  his  lessor,  but  if  a  lessee  assigns  tho 
lease,  then  the  original  lessee  is  evolved,  and  the  relation  of 
landlord  and  tenant  subsists  between  the  owner  as  landlord 
and  the  assignee  as  lessee,  subject  to  all  the  provisions  of 
the  original  lease. 

By  an  examination  of  the  lease  in  the  case  at  bar  it  will 
be  found  that  no  covenant  is  expressed  that  possession  will 
be  surrendered  by  the  lessee  or  his  assignee  to  the  landlord 
at  the  expiration  of  the  lease,  to  wit,  on  the  twelfth  day  of 
December,  1890.  On  investigation  we  find  that  it  is  an  open 
question  in  this  country,  whether  a  covenant  running  with 
the  land  to  surrender  the  demised  land  at  the  end  of  the 
term  in  the  hands  of  an  assignee,  when  the  lease  contains  no 
such  covenant,  is  implied  by  law.  So  it  was  held  in  Massa- 
chusetts {Sargent  v.  Smith,  12  Gray,  426),  though  an  English 
case  holds  directly  that  such  a  covenant  is  not  implied  by 
law:  Doe  v.  Seaton,  2  Cromp.  M.  &  R.  730.  Still,  it  is  settled 
law,  that  at  the  expiration  of  the  term  the  landlord 
may  regain  possession  of  his  lands  on  demand  if  he  can,, 
by  suit  if  he  must.  Hence,  it  would  seem  ihat  the  appel- 
lant can  maintain  this  proposition.  The  authorities  directly 
hold  that  a  lessee  can  legally  only  assign  *"  such  an 
interest  as  is  covered  by  his  lease,  and  that  this  is  true, 
no  matter  what  may  be  the  form  of  the  deed  whereby 
he  (the  lessee)  conveys.  Mr.  Tyler,  in  his  work  on  Eject- 
ment and  Adverse  Possession,  at  page  208,  says:  "When  the 
relation  of  landlord  and  tenant  is  once  established,  it  attaches 
to  all  persons  who  succeed  to  the  possession  of  the  premises 
through  or  under  the  first  tenant;  and  they  are  all  as  much 
bound  by  the  covenants  and  agreements  of  the  original  lessee 
as  though  they  were  their  own."  Again,  at  page  881,  the 
same  author  holds:  "And  the  rule,  that,  where  the  relation  of 
landlord  and  tenant  exists,  a  conveyance  by  the  latter  of  the 
demised  premises  cannot  operate  as  the  basis  for  an  adverse 
possession,  so  as  to  bar  the  former  of  bis  ejectment,  means 
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the  conventional  relation  of  landlord  and  tenant,  when  some 
rent  or  return  is  in  fact  reserved  to  the  former,  not  a  relation 
arising  from  mere  operation  of  law;  as  where  one  makes  a 
grant,  and,  by  the  omission  of  the  technical  word  *  heirs,'  an 
est.'ite  for  life  only  passes."  So,  too,  Mr.  Washburn,  in  his 
work  on  the  Law  of  Real  Property,  at  page  486,  says:  "  So,  if 
a  tenant  under  a  lease  were  to  convey  the  estate  in  fee  to  a 
third  party,  he  would  have  no  better  right  to  contest  the  title 
of  the  lessor  than  the  lessee  himself,"  Mr.  Angell,  in  his 
work  on  Limitations,  thus  states  the  rule,  page  456:  "It 
seems  to  be  also  settled  that  when  the  relation  of  landlord 
and  tenant  is  once  established  it  attaches  to  all  who  may 
succeed  the  tenant,  immediately  or  remotely;  and  that  a  suc- 
ceeding tenant  is  as  much  disqualified  to  set  up  his  posses- 
sion against  the  original  landlord  as  the  first  tenant." 

Nor  do  we  perceive  any  difficulty  to  the  plaintiff  corpora- 
tion by  the  purchase  by  El  ford,  at  sheriff's  sale,  of  Fa  gin  E. 
Martin's  interest  in  the  land,  for  unquestionably  if  Martin, 
as  assignee  of  the  lease,  held  the  lanls  in  question  as  a  ten- 
ant to  the  original  landlord  (the  plaintiff"  corporation),  the 
sheriff"  could  only  legally  convey  such  an  estate  as  was  in 
Martin,  and  Elford  would,  by  his  purchase,  assume  all  the 
relations  to  the  landlord,  with  all  their  legal  consequences, 
and  is  estopped  from  denying  the  tenancy:  Witiison  v.  Wat- 
kins,  3  Pet.  50. 

With  all  these  concessions,  however,  the  appellant  does  not 
find  his  way  clear  to  a  recovery,  for  such  provisions  only  apply 
*'*  to  a  continuous,  unbroken  tenancy,  wherein  the  relation 
of  landlord  and  tenant  subsists,  as  such,  in  law  and  fact,  to 
those  instances  where  an  adverse  use  of  the  leased  premises 
do  not  operate  as  a  bar  to  their  recovery  by  the  landlord. 
The  appellant,  with  ability,  contends  that,  in  order  to  enable 
a  tenant  to  controvert  his  landlord's  title,  he  must  first  de- 
liver up  possession  of  the  leased  premises  to  his  landlord; 
that  the  tenant  cannot  disclaim  his  tenancy,  or  put  himself 
in  the  position  of  an  adverse  claimant,  or  originate  in  another 
any  such  adverse  holding,  while  the  tenant  withholds  posses- 
sion from  his  landlord.  Indeed,  he  goes  so  far  as  to  suggest 
that  the  doctrine  of  disclaimer,  and  also  surrender  by  parol, 
can  never  be  applied  to  the  relation  of  landlord  and  tenant 
created  by  deed,  but  that  such  doctrines  only  apply  to  such 
instances  as  tenancies  at  will,  or  such  as  are  created  by  parol. 
He  cites  the  cases  of  Love  v.  Dennis,  Harp.  70;  Whaley  ▼. . 
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Whaley,  1  Spear,  225;  40  Am.  Dec.  594;  Syme  v.  Sanders,  4 
Strob.  196;  Wilson  v.  Weathershy,  1  Nott  &  ]\IcC.  373;  Will- 
iams  V.  Morris,  95  U.  S.  444;  Floyd  v.  Mintsey,  7  Rich.  188; 
Thomson  v.  Peake,  7  Rich.  353.  It  must  be  admitted  that 
these  cases  are  instances  of  tenancies  not  created  by  deed. 
He  would  include,  also,  Willison  v.  Watkins,  3  Pet.  50,  and 
Zeller^s  Lessee  v.  Eckert,  A  How.  289;  but,  as  we  remember 
these  two  cases  last  cited,  in  the  former,  possession  was  ob- 
tained by  Willison  under  a  power  of  attorney  from  the  owner, 
and,  in  the  latter,  possession  was  derived  by  devisor's  widow 
under  a  provision  of  her  husband's  will,  by  which  he  devised 
the  fee  to  his  son,  but  carved  out  an  estate  for  years  for  his 
widow;  and  in  both  these  cases  the  United  States  supreme 
court  sustained  the  title  of  the  tenant,  and  those  claiming 
under  him,  under  a  disclaimer  of  landlord's  title  and  other 
circumstances. 

Under  the  view  we  take  of  the  law  of  this  state  governing 
cases  of  the  character  of  that  at  bar,  we  are  not  left  to  deal 
with  all  these  refinements  of  the  law;  for  we  take  it  that  it  is 
now  fully  established  that  wherever  the  relation  of  landlord 
and  tenant  is  terminated  by  any  hostile  act,  such  as  the  con- 
veyance of  the  lands  demised  to  the  tenant  for  years,  during 
such  term,  to  another  in  fee  simple,  it  becomes  the  bounden 
duty  of  the  landlord  to  protect  his  title  by  regaining  posses- 
sion; *'•  that  the  statute  of  limitations  cuts  no  figure  as 
affording  a  protection  against  the  rights  of  the  landlord,  for 
the  simple  reason  that  statutes  of  limitations  only  apply  to 
those  instances  where  the  possession  is  tortious  ah  initio, 
whereas,  in  the  other  instance  we  shall  hereafter  unfold,  the 
possession  ah  initio  is  not  tortious.  It  need  not  be  that  tlie 
first  possession  shall  be  under  deed,  though  in  the  case  at 
bar  it  was  so.  The  theory  of  the  law,  in  such  oases,  is  that 
the  possession  of  the  lund  is  such  as  includes  a  seisin  of  tlie 
premises,  and  such  seisin  in  the  person  in  possession  of  the 
land  is  incompatible  with  possession  as  a  tenant,  and  after 
the  lapse  of  twenty  years  such  possession,  under  a  claim  of 
title,  will  draw  to  it  the  presumption  of  a  grant  from  the  true 
owner  in  fee.  Of  course  this  possession  must  be  adverse, 
open,  continuous. 

The  court  of  last  resort  in  this  state,  in  an  action  wherein 
the  present  plaintiff  corjwration  was  plaintiff  {Trustees  nj 
Wadsworthville  Poor  School  v.  Meelze,  4  Rich.  50),  held  that 
the  deed  of  Rail,  the  lessee  of  plaintiff,  whereby  he  conveyed 
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the  land  demised  to  him  unto  Meetze  by  a  fee  simple  deed^ 
was  a  disclaimer  of  Rail's  tenancy,  and  the  plainiifl"  might 
have  sued  without  notice  to  quit  and  before  the  termination 
of  the  lease;  but  in  the  case  cited  Meetze  failed  in  his  de- 
fense, because  the  twenty  years  had  not  elapsed  since  tho 
making  of  the  deed  from  Rail  to  him.  The  doctrine  of  pre- 
sumption of  title  arising  from  great  lapse  of  time,  twenty 
years  or  more,  has  been  recognized  and  enforced  in  this  state 
for  many  years  and  in  many  cases:  McClure  v.  Hill,  2  Mill 
Const.  425;  Smith  v.  Asbell,2  Strob.  141;  McLeod  v,  Rogers^ 
2  Rich.  22;  Trustees  of  Wadsworthville  Poor  School  v.  Mc^ 
Cully,  11  Rich.  429;  Thompson  v.  Brannon,  14  S.  C.  552.  In 
the  case  of  Trustees  of  Wadsworthville  Poor  School  v.  McCully, 
11  Rich.  429,  Judge  Wardlaw,  in  delivering  the  opinion  of 
the  court,  amongst  other  things,  said:  "The  presumption  i» 
founded  upon  the  supposed  acquiescence  of  the  person  shown 
to  have  been  the  former  owner,  and  infers  such  transfer  of 
his  right  as  legalized  the  enjoyment."  But  it  is  apprehended 
that  the  presumption  need  not  necessarily  be  founded  upon 
the  supposed  acquiescence  of  the  person  shown  to  have  been 
the  former  owner;  it  may  be  bottomed  upon  the  ***  pre- 
sumption of  any  other  title  to  the  premises,  which  could,  by^ 
being  united  to  possession,  give  good  title  to  lands. 

It  may  be  well  io  notice  the  distinction  as  to  the  extent 
and  effect  of  this  presumption,  as  drawn  by  Judge  Wardlaw 
in  the  case  of  Trustees  of  Wadworthsville  Poor  School  v.  Mc- 
Cully,  11  Rich.  429,  and  that  on  the  same  subject  by  Judge 
Evans  in  Smith  v.  Asbell,  2  Strob.  146.  Judge  Wardlaw 
eeeras  to  give  force  to  the  presumption  as  one  of  fact,  that,, 
by  operation  of  law,  has  acquired  such  an  artificial  force 
that  the  jury  may  be  instructed  to  allow  it  a  controlling 
influence.  His  words  in  this  connection  are:  "The presump- 
tion of  title  arising  from  long-continued  possession,  unques- 
tioned and  unexplained,  was  not  held  to  be  a  presumption 
juris  et  de  jure,  irrebuttable,  such  as  the  court  might  make, 
nor  even  one  that  the  jury  were  bound  to  make  without  re- 
gard to  the  circumstances  which  contradicted  it;  but  it  was 
considered  a  presumption  of  fact,  to  which  an  artificial  force 
is  ascribed  by  the  law,  and  which  the  jury  were  recom- 
mended to  make,  not  because  they  believed  the  fact,  but  be- 
cause it  is  wise  and  expedient  to  respect  what  is  consecrated 
by  time,  and  to  give  the  same  measure  to  all  in  the  same 
condition,  by  giving  effect  to  the  fixed  period  of  twenty  years 
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as  a  rule,  instead  of  producing  the  uncertainty  and  inequal- 
ity which  must  result  from  the  various  impressions  which 
circumstantial  evidence  makes  upon  various  minds:  See  Mc 
Clure  V.  Hill,  2  Mill  Const.  425;  Hillary  v.  Waller,  12  Ves. 
266.  This  presumption  is  like  the  presumption  of  the  pay- 
ment of  a  bond  after  twenty  years  unexplained,  and  like  the 
presumption  of  right  that  arises  from  the  emjoyment  of  an 
easement  for  twenty  years." 

Judge  Evans,  in  the  case  cited  of  Smith  v.  Asbell,  2  Strob. 
146,  said:  "In  the  elementary  books  (see  Starkie  on  Evi- 
dence, pt.  4, 1240),  presumptions  are  said  to  be  of  three  kinds: 
1.  Presumptions  of  law,  which  correspond  with  the  presump" 
tio  juris  et  de  jure  of  the  civilians.  These  are  conclusive, 
and  cannot  be  rebutted;  2.  Presumptions  of  law  and  fact. 
These  are  like  the  presumptio  juris  of  the  civil  law.  Of  these 
the  presumption  of  payment  of  a  bond  or  of  a  grant  after 
twenty  years  is  an  illustration.  The  third  kind  are  pre- 
sumptions of  fact,  and  are  mere  inferences  calculated  to 
produce  belief,  and  have  no  legal  eflScacy  beyond  their  tend- 
ency to  satisfy  the  mind  of  the  truth  of  *•**  the  alleged 

fact But  presumptions  of  law  are  like  the  statutes  of 

limitations.  They  are  artificial  rules,  which  have  a  legal 
effect  independent  of  any  belief,  and  stand  in  the  place  of 
proof  until  the  contrary  be  shown.  The  presumption  in  the 
case  under  consideration,  if  it  exists,  belongs  to  this  class, 
and  the  question  we  are  to  decide  is,  whether  there  was  any 
thing  in  the  case  which  required  of  the  circuit  court  the  iu- 
etruction  to  the  jury  that  they  might  presume  the  existence 
of  the  deed  in  question.  The  rule  laid  down  in  McClure  v. 
Hill,  2  Mill  Const.  420,  is  that  a  continuous,  adverse  posses- 
sion of  twenty  years  raises  the  presumption  of  a  grant  in 
the  absence  of  any  of  those  facts  which  go  to  rebut  the  pre- 
sumption. This  rule  has  been  followed  in  all  the  subsequent 
cases The  facts  necessary  to  authorize  the  presump- 
tion are  that  the  possession  was  adverse,  and  that  it  was  con- 
tinuous for  twenty  years." 

The  distinction  between  the  views  of  these  two  judges,  both 
eminent  and  safe  advisers,  seems  to  us  to  consist  in  this — 
that  Judge  Wardlaw  seems  to  leave  it  as  a  fact  to  be  treated 
of  by  the  jury  as  they  may  deem  best;  or,  in  other  words, 
that  the  jury  are  at  liberty  to  disregard  it  in  making  up  their 
verelict.  Not  so  with  Judge  Evans;  for,  if  the  presumption  is 
not  rebutted  by  proof  of  facts  that  negatives  its  existence,  tlio 
AM.  St.  Ret..  Vou  XLII.-56 
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jury  must  accept  it  as  conclusive  in  an  issue  of  title.  It 
seems  to  us  the  views  of  Judge  Evans  are  more  consistent 
than  those  of  Judge  Wardlaw,  for  if  the  presumption  arises 
from  possession  for  twenty  years,  which  is  adverse,  open,  and 
continuous  during  those  j'ears,  and  which  presumption  is  not 
rebutted  by  proof  of  any  facts,  it  should  be  regarded  as  a 
rule  of  law,  and  not,  therefore,  to  be  disregarded  by  the  jury. 
By  this  course  the  same  measure  is  meted  out  to  all  alike. 

The  propriety  of  such  a  rule  is  very  well  set  forth  in  the 
opinion  of  Mr.  Justice  Baldwin  in  Willison  v.  Watkins,  3  Pet. 
52,  53,  who,  having  referred  to  the  cases  of  mortgagor  retain- 
ing possession  after  breach  of  condition,  the  cases  of  tenants 
in  common,  where  one  tenant,  whose  possession  was  for  all 
other  tenants  in  common,  denies  the  tenure,  ousts  the  other 
tenants,  and  receives  all  the  rents  and  profits  to  his  own  ex- 
clusive use,  *®*  and  also  trustees  who  disavow  their  trusts, 
and  those  cases  of  fraud  after  its  discovery,  then  said:  "All 
these  principles  bear  directly  on  the  case  now  before  us;  they 
are  well  settled  and  unquestioned  rules  in  all  courts  of  law 
and  equity,  and  necessarily  lead  to  the  same  conclusion  to 
which  this  court  has  arrived.  The  relations  created  by  a 
lease  are  not  more  sacred  than  those  of  a  trust  or  of  a  mort- 
gage. By  setting  up  or  attorning  to  a  title  adverse  to  his 
landlord  the  tenant  commits  a  fraud  as  much  as  by  the 
breach  of  any  other  trust.  Why,  then,  should  the  statute 
not  protect  him  as  well  as  any  other  fraudulent  trustee,  from 
the  time  the  fraud  is  discovered  or  known  to  the  landlord? 
If  he  suffers  the  tenant  to  retain  possession  twenty  years  after 
a  tenancy  is  disavowed,  and  cannot  account  for  his  delay  in 
bringing  his  suit,  why  should  he  be  exempted  from  the 
operation  of  the  statute  more  than  the  mortgagor  or  the  mort- 
gagee? We  can  perceive  no  good  reasons  for  allowing  this 
peculiar  and  exclusive  privilege  to  a  lessor;  we  can  find  no 
rule  of  law  or  equity  which  makes  it  a  matter  of  duty  to  do 
it,  and  have  no  hesitation  in  deciding  that  in  this  case  the 
statute  of  limitations  is  a  bar  to  the  plaintiff's  action." 

Before  going  further  it  may  be  well  to  recur  a  moment  to 
the  proposition  of  law  regulating  the  force  and  effect  of  pre- 
sumptions; for  in  that  connection  we  remarked  that  they 
were  rebuttable  by  proof  of  facts  inconsistent  with  such  pre- 
8um[)tions.  We  mean  that,  if,  when  such  a  presumption  is 
relied  upon,  it  is  proved  that  during  the  pendency  of  the  lease, 
and  during  the  period  of  time  claimed  to  raise  the  presomp- 
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tion,  any  admission  of  title  in  the  landlord,  such  as  the  pay- 
ment of  rent,  or  like  circumstance,  can  be  proved,  it  will 
rebut  such  presumption — any  proof,  in  fact,  that  negatives 
the  adverse  holding  and  its  continuity,  will  defeat  the  pre- 
sumption. 

As  before  remarked,  the  legislature  of  this  state  has  pre- 
vented any  plea  of  the  statute  of  limitations  to  defeat  the 
plaintiff  corporation's  rights  in  these  Wadsworth  lands,  but 
by  two  decisions  of  the  court  of  last  resort  in  this  state,  and 
to  both  of  which  actions  this  plaintiflF  corporation  was  party 
plaintiff  (we  refer  to  Trustees  of  Wadsworthville  Poor  School  v. 
*®'  Meetze,  4  Rich.  50,  and  to  Trustees  of  Wadsworthville  Poor 
School  v.  McCully,  11  Rich.  429),  it  was  held  that  although 
the  statute  of  limitations  could  not  be  pleaded  to  bar  such 
plaintiff  coiporation,  yet  that  the  legislature  did  not  interdict 
the  defense  of  the  presumption  of  title  or  grant  arising  from 
twenty  years'  adverse,  open,  and  continuous  possession,  which 
was  not  rebutted  by  proof  of  facts  inconsistent  with  such 
presumption.  In  the  latter  case,  just  cited,  it  was  held: 
■"  The  presumption  is  independent  of  the  statute  of  limita- 
tions; it  applies  to  subjects  not  within  the  statute,  and  it 
depends  upon  principles  which  would  operate  if  there  was  no 
euch  statute The  period  of  twenty  years  was  origi- 
nally adopted  in  analogy  to  the  English  statute  of  limitations; 
but  it  has  no  connection  with  our  statute.  It  would  be  a 
great  stretch  of  the  special  indulgence  given  by  the  suspend- 
ing act  to  say  that  thereby  the  plaintiff  was  not  only 
shielded  against  the  effect  of  ten  years'  possession  (five  in 
1805),  but  was  indemnified  against  all  the  effect  of  time  and 
acquiescence." 

Again,  it  has  seemed  to  us  that  the  character  of  this  ad- 
verse holding,  originating  in  tlie  possession  of  the  premises 
under  a  deed  purporting  to  convey  these  premises  in  fee 
simple,  and  promptly  placed  upon  record  in  the  office  of  the 
register  of  mesne  conveyance  in  the  proper  county  more  than 
forty  years  before  this  action  was  brought,  is  entitled  to  great 
weight,  not  such  as  obtains  from  a  matter  of  record,  as  it  is 
known  in  the  law.  The  registry  of  deeds  does  not  rank  in 
this  way;  for  only  judgments  of  courts  of  record  when  en- 
tered upon  the  records  of  such  courts  can  claim  this  distinc- 
tion, but  we  mean  that  notice  is  given  by  recording  in  the 
office  of  the  registry  of  niesne  conveyance,  and  especially  the 
<leed  from  a  vendor  to  a  vendee.     By  a  deed  of  conveyance 
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in  fee  simple  the  vendor  separates  himself  from  the  land 
conveyed,  and  the  vendee  under  such  deed  has  no  further 
connection  with  his  vendor,  the  purchase  money  having  been 
paid.  Chief  Justice  Marshall,  in  Blighi's  Lessee  v.  Rochcstery. 
7  Wheat.  635,  very  aptly  brings  this  in  view,  when  he  says, 
at  page  547:  "  The  propriety  of  applying  the  doctrines  be- 
tween lessor  and  lessee  to  a  vendor  and  vendee  may  well  be- 
doubted.  The  vendee  acquires  the  property  for  ***  himself^ 
and  his  faith  is  not  pledged  to  maintain  the  title  of  the  ven- 
dor. The  rights  of  the  vendor  are  intended  to  be  extinguished 
by  the  sale,  and  he  has  no  continuing  interest  in  the  main- 
tenance of  his  title,  unless  he  should  be  called  upon,  in  con- 
sequence of  some  covenant  or  warranty  in  his  deed.  The 
property  having  become,  by  the  sale,  the  property  of  the  ven- 
dee, he  has  a  right  to  fortify  that  title  by  the  purchase  of  any 
other  which  may  protect  him  in  the  quiet  enjoyment  of  the^ 
premises.  No  principle  of  morality  restrains  hira  from  doing^ 
this,  nor  is  either  the  letter  or  the  spirit  of  the  contract  vio- 
lated by  it." 

We  have  endeavored  to  make  our  meaning  plain  in  regard 
to  the  efifect  of  these  deeds  of  conveyance  in  fee  simple.  We- 
regard  the  first  of  such  conveyances  as  a  fraud  upon  the 
rights  of  the  landlord,  and  as  giving  him  a  right  of  action  to- 
recover  possession  of  such  leased  premises  immediately  after 
the  execution  of  such  deed,  and  that  such  right  of  action,  if 
brought  at  any  time  within  twenty  years  immediately  fol- 
lowing the  execution  of  such  deed,  would  have  restored  the 
land  demised  to  the  plaintiff  corporation.  This  brings  us  up- 
squarely  to  the  question,  When  was  he  bound  to  take  notice 
of  such  deed?  Unquestionably,  if  the  fact  of  the  executioa 
of  the  deed  had  been  brought  to  the  actual  attention  of  the 
plaintiff  corporation  at  its  date,  he  would  have  been  so  bound. 
But  will  not  the  possession  be  under  the  deed,  and  its  beings 
recorded  in  the  oflfico  of  the  register  of  mesne  conveyance 
for  Greenville  county  have  a  similar  effect?     We  think  so. 

It  was  unfortunate  for  the  plaintiff  corporation  that  the 
rent  for  the  term  was  a  sum  in  gross  paid  by  the  tenant  at 
the  beginning  of  the  lease,  for  the  reservation  of  a  yearly  rent. 
of  "one  barley  corn"  was  purely  nominal.  If  the  rent  had 
been  reserved  to  be  paid  annually  the  landlord  would  hav» 
looked  more  closely  after  his  rights  in  the  premises.  But 
the  landlord  and  his  tenant  had  the  right  to  contract  as  they 
did,  and,  if  these  misfortunes  had  not  occurred,  the  landlord's* 
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right  to  have  recovered  the  demised  premises  at  the  expira- 
tion of  the  lease  (1890)  would  have  been  unquestioned.  The 
grand  object  of  the  creation  of  the  trustees  into  a  body  cor- 
porate was  *®*  to  enable  them  all  the  more  readily  to  dis- 
•cliarge  the  trusts  created  by  the  will  of  Thomas  Wadsworth, 
deceased.  The  corporation  is  liable  under  the  law  to  sue 
3ind  to  be  sued.  They  can  recover  their  rights  under  the  law 
«s  well  as  can  private  individuals,  and  they  are  as  liable  to  lose 
those  rights  by  a  failure  to  sue  as  are  private  individuals,  ex- 
"Cept  as  aflFected  by  statutes  of  limitations.  This  presumption 
•would  have  matured  against  a  private  individual.  So  it  will 
against  such  corporation.  We  must  overrule  all  the  grounds 
of  appeal  numbered,  respectively,  1,  2,  3,  4,  5,  6. 

The  appellant  complains  that  the  circuit  judge  should  have 
granted  a  new  trial.  So  far  as  this  request  of  appellant 
relates  to  questions  of  fact  this  court  is  powerless  to  inter- 
fere. So  far  as  it  relates  to  misconceptions  of  the  law  by  the 
circuit  judge,  from  what  we  have  already  said,  no  error  is  to 
be  imputed  to  the  judge. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

McGowAN,  J.  Under  the  authority  of  the  decided  cases,  I 
concur. 

McIvRR,  C.  J.  I  concur  in  the  result  reached  in  this  case, 
though,  I  must  confess,  after  much  hesitation.  It  seen)8  to 
tne  that,  inasmuch  as  the  grantor  cannot  convey  any  greater 
estate  or  interest  than  that  which  is  vested  in  him,  the  several 
conveyances,  purporting  to  be  doe  !i  in  fee  simple,  operated 
only  as  assignments  of  the  original  lease  to  Walker;  and 
hence  the  several  holders  undor  those  deeds,  including  the 
■defendant,  held  under  that  lease,  and  their  possession  was, 
tiierefore,  permissive  and  not  adverse.  At  least,  this  was  so 
tintil  some  act  was  done  amounting  to  a  forfeiture  of  the 
iease,  of  which  the  plaintiff  had  notice  more  than  twenty 
years  before  the  commencement  of  this  action.  I  was  unable 
to  see  how  the  plaintiff  could  maintain  an  action  against  any 
one  of  the  several  holders  of  the  land,  before  the  tertninntion 
of  the  lease,  for  all  that  the  defendant  would  have  to  do  in 
such  a  case  would  bo  to  throw  himself  upon  his  rights  as 
Assignee  of  the  lease,  and  thus  defeat  the  action.  But  the 
case  of  the  Trustees  of  WiidHwnrthvUle  ***•  Poor  Schonl  v. 
Meeite,  4  Rich.  50,  decides,  as  I  understand  it,  that  the  lease 
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to  Rail  "  did  not  prevent  the  plaintiffs  from  suing  the  defend- 
ant, whose  possession  under  the  conveyance  in  fee  simple- 
from  Rail  was  clearly  adverse.  The  conveyance  in  fee  simple- 
was  a  disclaimer  of  Rail's  tenancy,  and  the  plaintiffs  might 
sue  without  notice  to  quit,  and  before  the  termination  of  the 
lease,"  provided  the  plaintiffs  had  notice  of  such  adverse 
holding.  For  it  will  be  observed  that  the  third  instruction  to* 
the  jury  (affirmed  by  the  court  of  appeals)  was  that,  "  if  Rail's 
possession  was  permissive,  his  declaration  to  Taylor  (even  if 
made  after  the  supposed  lease),  that  he  would  claim  under 
the  statute  of  limitations,  could  not  convert  his  permissive 
possession  into  an  adverse  possession,  without  notice  to  ih& 
plaintiflFs  of  such  adverse  holding."  This  case,  therefore,  is- 
decisive  of  the  point,  and  my  doubts  must  yield  to  its 
authority. 

Another  point  of  doubt  is  the  question  of  notice  to  the 
plaintifif  that  the  several  parties  were  claiming  to  hold  tho^ 
land  adversely  under  the  fee  simple  deeds.  I  do  not  tliink 
that  the  record  of  these  deeds  operated  as  constructive  notice- 
to  the  plaintiff,  for,  as  I  understand  the  rule,  a  party  is  bound 
to  look  up,  but  not  down,  the  line.  As  is  said  in  20  American 
and  English  Encyclopedia  of  Law,  596:  "The  operation  of 
the  record  as  notice  is  prospective  and  not  retrospective.'^ 
Hence,  as  is  there  said:  "A  prior  mortgagee  cannot  be 
charged  with  notice  of,  and  cannot  be  affected  by,  a  subse- 
quent mortgage  or  deed  by  the  mere  record  thereof":  See,. 
also,  Lake  v.  Shuniate,  20  S.  C.  32,  to  the  same  effect.  Th& 
jury  having  been  instructed  in  accordance  with  this  view,  it 
then  became  a  pure  question  of  fact,  as  to  whether  the  plain- 
tiff had  actual  notice,  and,  if  they  erred  in  their  finding  as  to- 
such  fact,  such  error  is  beyond  our  reach.  The  remedy  was- 
by  a  motion  before  the  circuit  judge  for  a  new  trial,  which 
seems  to  have  been  unsuccessfully  resorted  to.  If,  in  fact,, 
there  was  no  evidence  of  such  notice  (which,  I  must  say». 
seems  to  me  was  the  case),  then  the  circuit  judge  should 
have  granted  a  new  trial;  but,  even  if  there  was  error  in  this 
respect,  this  court  has  often  held  that  it  was  without  jurisdic- 
tion to  correct  such  error. 

Judgment  affirmed. 

**''  In  this  case  a  petition  was  filed  praying  for  a  rehear- 
ing. This  petition  was  refused  by  an  order  filed  January  20^ 
1894. 
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Per  Curiam.  After  a  careful  examination  of  this  petition 
"we  are  unable  to  discover  that  any  material  question  of  fact 
or  principle  of  law  has  either  been  overlooked  or  disregarded, 
and,  therefore,  there  is  no  ground  for  a  rehearing.  For  the 
purpose,  however,  of  preventing  any  misconception  as  to  the 
real  ground  upon  which  the  decision  rests,  we  deem  it  best  to 
say  that  it  is  a  mistake  to  suppose  that  the  remarks  made  in 
the  leading  opinion,  implying,  possibly,  that  the  recording  of 
the  fee  simple  deeds  might  operate  as  constructive  notice, 
constituted  a  ground  for  the  result  reached.  These  remarks 
were  thrown  out  by  the  justice  who  prepared  the  opinion  as 
an  additional  reason  for  the  view  taken,  which,  however,  as 
shown  by  the  remarks  of  the  other  two  justices  in  concurring 
in  the  result,  should  not  be  regarded  as  one  of  the  points 
decided  in  the  case. 

Petition  dismissed.  

Landlord  and  Tbnant — Iitlb  by  PBESCRipnoir. — The  grant«e  of  » 
tenant  at  will,  under  a  deed  purporting  to  convey  the  fee,  may,  by  euterinj{ 
andor  such  deed  and  holding  possession  openly  and  notorionsly  for  himself, 
for  seven  years,  become  vested  with  title  by  prescription  as  against  his 
grantor's  landlord:  Doakv.  Donelaon,  2  Yerg.  249;  24  Am.  Dec.  455. 

PBKSUMFnoN  OF  TiTLE  Arimino  FROM  Po3sgssiON:  See  McCuUough  V. 
Wall,  4  Rich.  68;  63  Am.  Dec.  715,  and  note,  showing  when  a  conveyance 
or  deed  may  be  presumed:  Casey  v.  Inloea,  1  Gill,  430;  39  Am.  Dec.  658. 

Pb«8Umption— Advkrsb  Possession— Statutb  o»  Limitations. —The 
presumption  of  a  grant  from  adverse  possession  ia  not  rebutted  by  a  preva. 
lent  opinion  in  the  neighborhood  as  to  the  party's  legal  rights,  even  though 
known  to,  and  adopted  by,  him;  nor  is  the  statute  of  limitations  thereby 
prevented  from  running:  Ccmey  v.  Inloea,  1  Gill,  430;  39  Am.  Dec.  668. 

Recorded  Dkbd  as  Notice:  See  notes  to  Hoclcenhull  v.  Oliver,  12  Am.  St 
Kep.  238;  Ely  v.  Wilcox,  91  Am.  Dec.  441;  Chamberlain  v.  BeU^  68  Am.  Deo. 
262;  Cowlea  v.  Bacon,  21  Conn.  461;  66  Am.  Deo.  371;  noU  to  Parker  t. 
Conner,  46  Am.  Kep.  188. 
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State  v.  Green. 

[40  Sovra  Caboi  ina,  828.] 

CoNSPiBACT — EviD«NCB. — After  a  conspiracy  is  ended,  and  its  object  hai 
been  actually  reached,  the  declarations  of  one  conspirator  are  not  admis- 
sible in  evidence  against  the  others. 

Witnesses — Opinion  Evidence. — On  a  criminal  trial  a  witness  may  testify 
to  the  peculiarities  of  the  foot  of  the  accused,  and  how  these  peculiar- 
ities were  reproduced  in  a  certain  foot  track ;  but  he  cannot  give  his 
opinion  that  such  track  was  made  by  the  accused. 

The  grounds  of  appeal  mentioned  in  the  opinion  are  as 
follows:  "  1.  Because  his  honor  erred  in  refusing  to  charge 
the  jury  that  if  they  believed  that  any  confessions  introduced 
in  evidence  were  not  made  freely  and  voluntarily,  without 
any  inducement  or  circumstances  inciting  hope  of  favor  in 
the  mind  of  the  accused,  or  without  any  threat  or  violence 
producing  confusion  or  fear  of  punishment  in  the  mind  of  the 
accused,  they  must  not  take  such  evidence  into  considera- 
tion; 2.  Because  his  honor  erred  in  charging  the  jury,  that 
whether  the  confessions  of  George  Bowers  and  Cannon  were 
admissible  in  evidence,  was  a  question  for  the  court  and  not 
for  the  jury,  and  after  it  goes  to  the  jury  they  are  not  to  con- 
sider the  question  of  its  admissibility,  and  whether  or  not 
they  believe  it,  and  its  force  and  effect;  3.  That  his  honor 
erred  in  allowing  state's  witness  D.  H.  A.  Mason  to  make 
prejudicial  remarks  on  the  witness-stand  not  connected  with 
the  case,  and  calculated  to  inflame  the  minds  of  the  jurors 
against  the  prisoners;  4.  Because  his  honor  erred  in  allow- 
ing state's  witness  D.  H.  A.  Mason  to  give  his  opinion  as  to 
when  Charley  Green  ought  to  have  been  hung,  and  also  to 
name  special  instances  of  his  bad  conduct;  5.  Because  his 
honor  erred  in  allowing  state's  witness  T.  L.  Johnson  to  give 
his  opinion  that  a  certain  track  found  in  the  field  was  that 
of  the  defendant,  Charley  Green;  6.  Because  his  honor  erred 
in  ruling  that,  if  a  conspiracy  was  established,  the  confession 
of  one  codefendant  is  the  testimony  of  all;  7.  (Abandoned.) 
8.  Because  his  honor  erred  in  charging  the  jury  that,  in  order 
to  constitute  guilt  in  a  felony,  it  is  not  necessary  that  all  the 
parties  charged  should  actually  participate  in  the  act  which, 
of  itself,  constitutes  the  offense.  If  they  are  present,  knowing 
of,  aiding,  abetting,  concurring,  inciting,  participating  in  any 
way,  they  are  all  in  felonies  upon  an  equal  footing — they  are 
all  principal  felons;  9.  Because  his  honor  erred  in  stating  to 
the  jury  that  'it  is  proven  here,  and  admitted,  that  the  house 
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was  set  fire  to  in  the  night  time  and  consumed  by  others 
than  the  owner  thereof ;  *  10.  Because  his  honor  erred  in 
■admitting  in  evidence  the  confessions  of  George  Bowers  and 
Wade  Cannon." 

J.  W.  Nash,  for  the  appellant. 
iSchumpertj  for  the  state. 

'*•  Pope,  J.  The  appellant  was  tried  and  convicted  of  the 
crime  of  arson  at  the  July  term,  1893,  of  the  court  of  general 
sessions  for  Laurens  county,  and,  after  having  been  duly  sen- 
tenced, has  appealed  therefrom.  His  grounds  of  appeal,  ten 
in  number,  will  be  set  out  in  the  report  of  the  case,  and 
hence  will  not  be  reproduced  here.  After  a  careful  examina- 
tion of  these  suggestions  of  error  we  find  that  two  are  well 
taken,  thereby  necessitating  a  new  trial  in  the  court  below. 

The  first  of  these  is  raised  by  an  exception  at  the  trial  to 
the  competency  of  the  confessions  of  two  defendants,  of  whom 
the  appellant  was  not  one,  made  after  the  crime  had  been 
fully  consummated,  to  affect  the  accused,  who  was  not  a 
party  to  such  confession,  on  the  alleged  ground  as  ruled  by 
the  circuit  judge,  "that,  if  a  conspiracy  is  established,  what 
one  says  is  the  testimony  of  all."  Such  is  not  the  rule  of  law. 
The  circuit  judge  for  the  moment  overlooked  ■*•  the  marked 
distinction  between  the  acts  and  declarations  of  parties  to  a 
conspiracy  before  the  object  is  actually  reached,  on  the  one 
eide,  and  the  acts  or  declarations  of  any  party  to  such  con- 
spiracy made  after  the  object  of  the  conspiracy  is  reached,  on 
the  other  side.  There  is  no  doubt  but  that,  when  persona 
have  banded  themselves  together  to  accomplish  some  crime, 
overy  word  or  act  of  each  conspirator,  in  furtherance  of  such 
accomplishment  of  the  crime,  bin'Js  every  other  of  such  con- 
spirators. But  it  is  equally  true  that,  when  once  a  conspiracy 
is  ended,  no  such  ligament  binds  each  co-conspirator,  so  that 
a  confession  of  anyone  or  more  of  such  co-conspirators  binds 
all  who  conspired.  The  confession  binds  him  who  makes  it, 
but  not  his  fellow-conspirators:  State  v.  Dodson,  14  S.  C.  628; 
State  v.  Brown,  Si  S.  C.  46;  1  Greenleaf  on  Evidence,  sec. 
333. 

The  next  error  below  consisted  in  allowing  Mr.  Thomas  L. 
Johnson,  a  witness  for  the  state,  to  give  his  opinion  that  a 
track  in  dispute  was  made  by  the  accused,  Charles  Green, 
against  the  objection  of  his  counsel.    The  witness  was  evi- 
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dently  intelligent  and  conscientious.  It  was  perfectly  com- 
petent for  him  to  trace  minutely  before  the  jury  the  peculiar- 
ities of  the  foot  of  the  accused,  and  also  how  these  peculiarities 
were  reproduced  in  the  track  the  witness  saw.  Beyond  this, 
we  fear,  he  ought  not  to  have  been  required  to  go;  we  mean, 
in  expressing  his  opinion  that  the  track  was  made  by  Green. 
Such  an  inference  should  have  been  left  to  the  jury:  1  Green- 
leaf  on  Evidence,  sec.  440;  State  v.  Senn,  32  S.  C.  400. 

We  do  not  deem  it  our  duty,  having  been  forced  to  the  con- 
clusion that  a  new  trial  must  be  had,  to  discuss  the  other 
alleged  objections  of  the  appellant,  especially  as  we  find  no 
error  there. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  cause  be  remanded,  to 
the  end  that  there  may  be  a  new  trial  of  the  defendant, 
Charles  Green. 

McGowAN,  J.,  concurred. 

McIvER,  J.  I  concur  in  the  result  only,  as  I  am  not  now 
prepared  to  commit  myself  upon  the  questions  raised  by  the 
first  and  second  exceptions. 

Conspiracy — Evidence. — After  the  consutnmatioQ  of  the  conspiracy  the 
declaration  of  one  conspirator  is  not  evidence  against  the  others:  McKemie 
V.  State,  32  Tex.  Cr.  Rep.  568;  40  Am.  St.  Rep.  795,  and  note. 

Witnesses— Evidence — Opinion  as  to  Footprints. — One  having  knowl- 
edge  may  testify  as  to  facta  concerning  footprints,  bat  cannot  give  his 
opinion  aa  to  them:  Hodge  r.  State,  97  Ala.  37;  38  Am.  St.  Rep.  145,  and 
note. 


State  v.  Trammell. 

[40  SOTTTH  Cabolina,  831.] 

Homicide— Self-defense.  — A  patron,  who,  finding  fanlt  with  the  service 
in  a  restaurant,  follows  the  waiter  into  the  kitchen  against  the  protest 
of  the  proprietor,  and,  after  provoking  a  difficulty,  refuses  to  go  out 
after  the  waiter  has  apologized,  cannot  avail  himself  of  the  plea  of  self- 
defense  in  killiug  the  waiter,  although  the  latter  advanced  upon  him 
with  a  large  carving-knife.  In  such  case  it  is  his  duty  to  retreat  if 
necessary,  to  avoid  killing  the  waiter,  or  to  prevent  himself  from  being 
kiUed. 

Earl  <fr  Mooney,  for  the  appellant 

Ansel,  for  the  state. 
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"*  Pope,  J.  On  the  twenty-second  day  of  December, 
1892,  in  the  city  of  Greenville,  in  this  state,  J.  Luther  Trarn- 
mell  gave  an  order  to  the  proprietor  of  a  restaurant  for  his 
supper.  When  seated  in  the  dining-room  of  such  restaurant, 
Eugene  Robinson,  who  was  the  sole  waiter  in  such  dining- 
room,  brought  to  the  said  Trammell  his  supper.  The  latter, 
upon  discovering  that  one  of  the  articles  of  food  he  had  or- 
dered was  not  supplied,  said  to  the  waiter*  "This  is  not 
what  I  ordered";  to  which  Robinson,  the  waiter,  replied, 
*' You  are  blamed  hard  to  please";  to  which  Trammell  re- 
plied, "I  don't  want  to  take  any  insults  from  a  damned 
negro,"  immediately  leaving  the  dining-room.  He  com- 
plained to  tlie  proprietor,  Mr.  Legon,  who  promised  tosend  him 
his  supper  over  at  the  Windsor  hotel.  Becoming  very  much 
engaged  with  his  other  "•  customers,  Mr.  Legon  neglected 
to  send  the  supper  over  to  the  hotel.  Some  time  afterward, 
fifteen  or  twenty  minutes,  Trammell  returned  to  the  restau- 
rant, and  said,  "I  am  going  back  to  see  about  my  supper"; 
to  which  remark  Mr.  Legon,  the  proprietor  said,  "  Luther 
[Mr.  Trammell],  for  God's  sake,  don't  have  any  trouble  here 
in  my  place;  I  have  had  trouble  enough."  Although  Mr. 
Trammell  said  he  would  not,  he  still  went  through  the 
dining-room,  through  the  pantry,  and  into  the  kitchen  of 
the  restaurant.  Mr.  Legon,  the  proprietor  caught  him  by  the 
right  arm.  When  they  entered  the  kitchen,  the  defendant, 
Trammell,  said,  cursing  Robinson,  the  waiter,  "You  have 
insulted  me,"  to  which  Robinson  replied,  "  I  beg  your  par- 
don." Trammell  was  much  excited.  Mr.  Legon  not  only 
had  hold  of  his  arm,  but  also  stood  between  him  and  the 
waiter,  and  said,  "Luther,  he  has  begged  your  pardon;  now 
come  on  and  let  us  go  out."  Tr.imniell  did  not  do  so,  but 
Btill  cursed  the  negro.  Finally,  he  drew  his  pistol  and 
emptied  the  contents  of  two  barrels  of  the  pistol  into  the  body 
of  Eugene  Robinson,  the  waiter,  causing  bis  instant  death, 
claiming  as  his  justification  that  said  Eugene  was  advancing 
upon  him  with  a  large  carving-kiiife. 

At  the  July  terra,  1893,  of  the  court  of  general  sessions  for 
Greenville  county,  the  defendant,  Trammell,  was  tried  upon 
an  indictu)ent  for  murder  before  Judge  Norton  and  a  jury. 
He  was  convicted  of  manslaughter,  and  sentenced  to  four 
years'  imprisonment  in  the  state  penitentiary.  He  now 
appeals  to  this  court  upon  two  grounds,  aubstanlially  as  fol- 
lows: 1.  Because  the  circuit  judge  erred  in  charging  the  jury: 
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^*  That  if  the  defendant  did  go  into  that  room,  and  did  pro- 
voke the  difficulty  by  his  language  and  manner  in  that 
room,  then  the  plea  of  self-defense  would  be  gone,  although 
tlie  other  elements  of  self-defense  would  be  present  in  the 
case;  and  if  you  find  that  you  need  not  consider  the  other 
•elements  of  self-defense";  2.  Because  his  honor  erred  in 
<;harging  the  jury  as  follows:  "Now,  gentlemen,  I  desire  to 
correct  the  theory  of  the  law  which  the  last  counsel  who  ad- 
dressed you  for  the  defense  says  in  his  theory  of  the  law — 
that  a  man  is  not  bound  to  retreat.  Our  books  are  full  of 
law  on  that  subject.  Our  law  does  require  that  a  man 
should  retreat." 

S33  ^g  are  not  impressed  with  these  grounds  of  appeal  as 
furnishing  sufficient  reasons  for  the  reversal  of  the  judgment 
of  the  court  below.  In  the  first  place,  it  was  not  error,  under 
the  circumstances  testified  to  in  this  case,  for  the  circuit 
judge  to  charge  the  jury  as  is  complained  of  in  the  first 
ground  of  appeal.  Clearly,  one  of  the  foundation  rocks  upon 
which  the  plea  of  self-defense  must  be  bottomed  is  that  it  was 
necessary  for  the  accused  to  take  the  life  of  his  fellow-man  to 
protect  his  own,  or  to  protect  him  from  serious  bodily  harm: 
State  V.  Wyse,  33  S.  C.  594;  State  v.  Merriman,  34  S.  C.  40. 
In  the  case  at  bar,  every  witness,  on  both  sides,  who  saw  the 
difficulty,  testified  that  the  waiter  was  where  his  duty  called 
him  to  be;  while,  per  contra,  the  accused  was  forcing  himself 
into  a  place  that  the  proprietor  besought  him  not  to  go.  Not 
only  so,  but  such  proprietor  actually  caught  his  arm  and 
placed  himself  in  the  way  of  the  accused,  so  as  to  prevent  his 
coming  in  collision  with  the  colored  waiter.  And,  after  the 
waiter  had  apologized,  the  proprietor  again  urged  the  accused 
to  leave.  Under  these  circumstances  the  charge  of  the  pre- 
siding judge  was  exactly  in  line  with  his  duty  on  such  an 
occasion.  It  is  high  time  that  the  shedding  of  human  blood 
within  the  limits  of  this  commonwealth  should  meet  with  a 
firm  and  stern  upholding  of  the  principles  of  the  law  of  self- 
defense,  when  such  defense  is  relied  upon. 

In  the  second  place,  the  circuit  judge  was  right  in  stating 
that,  under  the  laws  of  this  state,  if  it  was  necessary  to  re- 
treat, to  avoid  shedding  human  blood,  retreat  should  be 
made.  Of  course  this  relates  to  the  class  of  cases  under 
consideration  here.  There  are  cases,  however,  when  no  re- 
treat is  demanded  by  the  law.     For  instance,  the  honor  of 


Feb.  1894]  Statb  v.  Atkinson.  877 

one*8   family,  when   in    peril  by  the  evil-minded,  permits- 
nothing  save  action,  and  no  etep  backward  is  tolerated. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  aflSrmed. 


HosnciDE— Self-defknsr,  Law  of,  Generally. — Retreat:  See  Com- 
montoealthv.  Breyessee,  160  Pa.  St.  451;  40  Am.  St.  Rep.  729,  and  note;  Oarner 
T.  State,  28  Fla.  113;  29  Am.  St.  Rep.  232,  and  note,  where  the  cases  ar» 

eoUectecL 

Homicide — Self-defense,  When  not  a  Complete  Justification. — A 
persou  cannot  avail  himself  of  a  necessity  which  he  has  knowingly  and 
willingly  brought  apon  himself.  Hence,  in  case  of  a  homicide,  if  the  diffi> 
cnlty  was  brought  on  by  the  accused,  for  the  purpose  of  wreaking  his  malice 
upon  the  deceased  by  slaying  him,  or  doing  him  some  great  bodily  harm, 
and,  actuated  by  such  felonious  purpose,  he  does  the  kilhng,  he  is  guilty  of 
murder,  and  cannot  shelter  himself  under  the  plea  of  self-defeuse:  See  Car- 
Ur  V.  State,  30  Tex.  App.  551;  28  Am.  St.  Rep.  944,  and  note.  In  MLssouri 
a  killing  by  a  person  who  has  provoked  a  difficulty,  but  without  any  felo- 
nious purpose,  is  manslaughter  in  the  fourth  degree,  the  plea  of  self-defens* 
not  being  an  entire  justification;  Bee  note  to  Carter  r.  State,  28  Am.  St.  Rep. 
953. 


State  v,  Atkinson. 

[40  SOVTH  Cabolina,  868.] 

Tbial — RioHT  OF  Accused  to  bk  Present. — A  motion  to  qaaah  an  in> 
dictment  does  not  constitute  any  part  of  the  trial,  and  the  accused  i*- 
not  entitled,  as  of  right,  to  be  present  upon  the  hearing  of  such  motion. 

Trial — Right  of  Accused  to  be  Heard. — A  person  accused  of  crime, 
who  appears  through  counsel  and  demurs  to  the  indictment,  and  makes 
a  motion  to  quash  it,  thereby  elects  to  b«  beard  by  counsel,  and  is  not 
entitled  to  be  heard  by  himself. 

Murder — Indictment — Principal  and  Accessary. — An  indictment  charg>^ 
ing  one  person  with  murder,  and  another  as  accessary  before  the  fact,, 
contains  bat  one  count,  and  both  parties  may  be  convicted  thereunder. 

Constitutional  Law — Amendments  to  Federal  Constitution. — The 
limitations  upon  search  and  seizure  imposed  by  the  fourth  amendment 
to  the  United  States  constitution,  and  the  fifth  amendment  thereto 
providing  that  no  person  shall  be  a  witness  against  himself  in  a  criminal 
case,  have  no  application  to  the  powers  of  the  state  governments. 
They  apply  only  to  the  powers  of  the  federal  government  Nor  ha» 
the  fourteenth  amendment  to  snch  constitution,  preserving  the  privi. 
leges  and  immunities  of  citizens,  extended  the  operation  of  the  firsts 
named  amendment  to  the  states. 

Murder — Evidence. — On  a  trial  for  murder,  paper*  taken  from  the  posse** 
sion  of  the  accused,  without  his  authority,  may  be  ased  as  evideuc* 
against  him. 

Evidence — Admission  or  as  Error. — The  admission  of  inadmissibl*  evi^ 
dence,  afterwards  stricken  oat  by  the  ooort  with  axpre**  direottoo  t*- 
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the  Jnry  to  disregard  it,  is  not  snob  error  m  to  eanse  reversal  of  the 
judgment  in  a  crimiDal  case. 

ClECnMSTANTIAL    EVIDENCE   18  SUFFICIENT    TO   SUPPOKT  A   VbKDICT  If  the 

jury  believe  beyond  a  reasonable  doubt,  from  such  evidence,  that  the 
accused  is  guilty. 

ClECUMSTANTIAL    EVIDENCE  TO   SuPPORT   A   VeRDICT   OF  CONVICTION    mUSt 

be  consistent  with  guilt,  and  inconsistent  with  any  other  reasonable 
hypothesis,  and  an  instruction  to  that  effect  does  not  submit  a  questioa 
of  law  to  the  jury. 

The  following  indictment  and  grounds  of  error  on  appeal 
are  referred  to  in  the  opinion: 

*' State  op  South  Carolina,  i 
"County  of  Fairfield. 

"At  a  court  of  general  sessions  begun  and  holden  in  and 
for  the  county  of  Fairfield,  in  the  state  of  South  Carolina,  at 
Winnsboro,  in  the  county  and  state  aforesaid,  on  the  third 
Monday  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-three,  the  jurors  of  and  for  the 
county  of  Fairfield  aforesaid,  in  the  state  of  South  Caro- 
lina, aforesaid,  that  is  to  say,  upon  their  oaths,  present, 
that  Jasper  Atkinson,  on  the  28th  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
three,  with  force  and  arms,  at  Winnsboro,  in  the  county 
of  Fairfield  and  state  aforesaid,  in  and  upon  one  John 
H.  Clamp,  with  a  certain  loaded  shotgun,  then  and  there 
feloniously,  willfully,  and  of  his  malice  aforethought,  did 
make  an  assault;  and  that  the  said  Jasper  Atkinson  him,  the 
said  John  H.  Clamp,  with  the  loaded  shotgun  aforesaid,  then 
and  there  feloniously,  willfully,  and  with  his  malice  afore- 
thought, did  shoot,  strike,  penetrate,  and  wound,  giving  to 
the  said  John  H.  Clamp  thereby,  in  and  upon  the  right  side 
of  the  head  of  him,  the  said  John  H.  Clamp,  one  mortal 
wound,  of  which  said  mortal  wound  the  said  John  H.  Clamp, 
then  and  there  instantly  died.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  Jasper  Atkin- 
son him,  the  said  John  H.  Clamp,  in  manner  and  form,  and 
by  the  means  aforesaid,  feloniously,  willfully,  and  of  his 
malice  aforethought,  did  kill  and  murder.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
John  Atkinson,  late  of  the  county  and  state  aforesaid,  before 
the  said  felony  and  murder  was  committed,  in  manner  and 
form  aforesaid,  to  wit,  on  the  28th  day  of  the  same  month  of 
January  aforesaid,  with  force  and  arms,  at  Winnsboro,  in  the 
county  and  state  aforesaid,  feloniously,  willfully,  and  of  his 
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malice  aforethought,  did  incite,  move,  procure,  and  hire, 
counsel,  and  command  the  said  Jasper  Atkinson,  the  said 
felony  and  murder,  in  manner  and  form  aforesaid,  to  do  and 
commit,  against  the  form  of  the  act  of  the  general  assembly 
of  the  said  state  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  same  state  aforesaid." 

The  following  grounds  of  appeal  were  presented  by  excep- 
tion: "1.  Because  his  honor  erred  in  sending  the  defend- 
ants back  to  jail  pending  the  consideration  of  the  motion  to 
quash  the  indictment,  the  defendants  being  thereby  de- 
prived of  a  constitutional  right  to  be  fully  heard  by  them- 
selves or  their  counsel,  or  by  both,  as  they  should  elect; 
2.  Because  his  honor  erred  in  refusing  the  defendants'  mo- 
tion to  quash  the  indictment;  3.  Because  his  honor  erred 
in  overruling  the  demurrer  entered  by  the  defendants  to 
the  said  indictment.  4.  Because  his  honor  erred  in  that 
he  should  have  held  that  the  indictment  as  to  the  de- 
fendant Jasper  Atkinson  is  fatally  defective,  in  that  it  does 
not  conclude 'against  the  peace  and  dignity  of  the  state'; 
5.  Becau3e  his  honor  erred  in  that  he  should  have  held  that 
the  indictment  as  to  the  defendant  John  Atkinson  is  fatally 
defective,  in  that  it  does  not  fully,  fairly,  plainly,  substan- 
tially, and  formally  describe  the  offense  for  which  he  was 
held  to  answer;  6.  Because  his  honor  erred  in  admitting  in 
evidence  at  the  trial  of  this  cause  papers  which  had  been 
illegally  and  wrongfully  taken  from  the  room  of  the  defend- 
ant John  Atkinson,  without  a  search  warrant  and  without 
authority  of  law;  the  rights  of  the  said  defendant  under  the 
constitution  of  this  state,  and  under  the  constitution  of  the 
United  States,  being  thereby  violated;  7.  Because  his  honor 
erred  in  admitting  incompetent  testimony  against  the  de- 
fendants over  the  objection  of  the  said  defendants  duly  taken; 
8.  Because  his  honor  erred  in  admitting  testimony  against 
the  defendants  which  was  procured  by  compelling  the  said 
defendants  to  give  evidence  against  tliemselves;  9.  Bccnuso 
his  houor  erred  in  admitting  testimony  that  the  tracks  lead- 
ing from  tlie  place  where  the  body  of  the  deceased  was  found 
to  the  house  of  the  deceased  were  the  tracks  of  the  defend- 
ant Jasper  Atkinson,  after  it  had  been  made  to  appear  tlmt 
the  said  defendant  was  forced  to  place  his  foot  in  the  said 
tracks;  10.  Because  his  Ijonor  erred  in  charging  the  jury  as 
follows;  *  By  way  of  illustration,  these  papers  that  were 
picked  up  there  were  circumstances.    They  have  been  proved 
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before  you.  It  has  been  argued  to  you  by  counsel  what  they 
point  out,  and  you  are  to  say  what  these  papers  prove,  and  if 
they,  taken  with  all  the  other  facts  in  the  case,  satisfy  you 
beyond  a  reasonable  doubt,  it  is  good  testimony,  and  8ufl&- 
cient  to  support  a  verdict' ;  11.  Because  his  honor  erred  in 
charging  the  jury  as  follows:  *  It  has  also  been  suggested, 
that  I  charge  you  that  the  circumstantial  evidence  mupt  be 
consistent  with  the  guilt  of  the  defendants,  and  inconsistent 
with  any  other  reasonable  hypothesis.  Of  course,  that  i& 
•established  law,  and  that  is  a  question  which  a  jury  must 
determine  for  itself.'  The  defendants  imputing  error  to  so- 
much  of  this  as  remits  a  question  of  law  to  the  jury,  and 
leaving  the  jury  to  abide  by  the  rule  or  not  at  discretion." 

J.  O.  McCants  and  Ragsdale  dc  BagsdaU^  for  the  appellants* 

Hough,  for  the  state. 

■^'^  McIvER,  C.  J.  The  defendants  were  charged  in  the 
same  indictment — Jasper  Atkinson  as  principal,  and  John 
Atkinson  as  accessary  before  the  fact — with  the  murder  of 
one  John  H.  Clamp,  and  the  case  came  on  for  trial  before 
his  honor.  Judge  Wallace,  and  a  jury.  It  is  stated  in  the 
"  case"  as  prepared  for  argument  here  that:  "  The  defendants^ 
through  their  counsel,  at  the  proper  time,  before  the  jury  waa 
sworn,  and  before  pleading  to  the  indictment,  entered  a  de- 
murrer thereto,  and  moved  to  quash  the  same  upon  the  fol- 
lowing grounds:  1.  That  as  to  the  defendant  Jasper  Atkin- 
son, the  indictment  does  not  conclude, 'against  the  peace 
and  dignity  of  the  state';  2.  As  to  the  defendant  John  At- 
kinson, that  the  indictment  does  not  state  facts  sufficient  to- 
constitute  the  offense,  inasmuch  as  it  does  not  fully,  fairly, 
and  formally  describe  the  offense  with  which  he  is  charged. "^ 
Pending  the  hearing  and  consideration  of  this  motion  the 
defendants  were  remanded  to  the  jail;  and,  when  the  hearing, 
and  consideration  of  the  motion  was  concluded,  his  honor 
directed  that  the  prisoners  be  brought  into  court,  and  there- 
upon announced  that  the  motion  be  overruled,  and  that  the 
trial  should  proceed. 

During  the  progress  of  the  trial  testimony  was  introduced^. 
on  the  part  of  the  state,  tending  to  show  that  tracks  were 
found  at  the  scene  of  the  homicide,  and  going  in  the  direc- 
tion of  the  house  at  which  the  defendants  were  staying  on 
the  night  when  the  deceased  was  shot  and  killed,  which, 
tracks  witnesses  undertook  to  identify  as  the  tracks  of  the 
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defendant  Jasper  Atkinson,  by  reason  of  tbe  fact  that  when 
he  placed  his  foot  in  one  of  the  tracks  it  fitted  the  same. 
But  when  it  was  made  to  appear  that  this  defendant  had 
been  required  by  the  officer  in  charge  to  put  his  foot  in  the 
tracks  discovered,  and  to  make  other  tracks  by  running, 
which  could  be  compared  with  the  others  originally  found, 
the  circuit  judge,  on  the  motion  of  defendants'  counsel,  or- 
dered the  testimony  as  to  the  tracks  obtained  by  compulsion 
to  be  stricken  out,  adding  these  words:  '®®  "I  will  say  to 
the  jury  now  that  no  defendant  can  be  compelled  to  make 
evidence  against  himself,  just  as  he  cantiot  be  compelled  to 
testify  as  to  his  guilt.  If  the  defendant  did  any  thing  volun- 
tarily, tliat  is  competent."  Testimony  was  also  offered  ou 
the  part  of  the  state  tending  to  show  that  certain  pieces  of 
paper,  parts  of  a  newspaper,  which  were  found  in  the  room 
occupied  by  the  defendant  John  Atkinson  by  some  of  the 
witnesses,  corresponded  with  the  paper  picked  up  at  the 
scene  of  the  homicide  supposed,  from  the  stains  upon  it  of 
blood  and  brains,  to  have  been  the  wadding  of  the  gun  with 
which  the  fatal  shot  was  fired,  inasmuch  as  the  printing  on 
these  papers  indicated  that  they  were  taken  from  the  same 
newspaper  article.  After  much  other  testimony,  which  need 
not  be  adverted  to  here,  and  after  hearing  the  argument  of 
counsel  and  the  charge  of  the  judge,  the  case  was  submitted 
to  the  jury,  who  found  both  of  the  defendants  guilty,  and  the 
defendants  appealed,  upon  the  several  grounds  set  out  in  the 
record,  which  need  not  be  stated  in  tolidem  verbis,  but  which 
should  be  so  set  out  in  the  report  of  this  case. 

The  first  exception  raises  the  question  whether  there  was 
error  in  depriving  the  defendants  of  the  alleged  right  to  be 
present  at  the  hearing  of  the  motion  to  quash  the  in<liotment. 
The  right  of  the  accused  to  be  present  during  every  stage  of 
liis  trial  for  a  capital  felony  has  long  been  settled,  and  is  still 
fully  recognized;  but  the  question  here  is,  whether  the  mo- 
tion to  quash  the  indictment  constitutes  any  part  of  the  trial. 
As  it  seems  to  us,  this  motion  is  intended  to  test  the  ques* 
tion  whether  the  defendants  should  be  put  upon  Uieir  trial; 
for  there  can  be  no  trial,  in  the  legal  sense  of  the  term,  until 
a  valid  indictment  is  presented  {State  v.  iiay,  Rice,  1;  33  Am. 
Dec.  90),  and  hence  the  hearing  of  this  motion  cannot  be  re- 
garded as  any  part  of  the  trial,  but  ratlier  a  preliminary 
inquiry  as  to  whetlier  there  should  be  a  trial.  Indeed,  it  can- 
cot  properly  be  said  that  a  trial  is  ooumenced  until  the  jury 
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has  been  sworn  and  impaneled  to  try  the  issues  pre<?ented 
by  the  pleadings,  and  duly  charged  therewith.  This  is 
shown  by  the  form  of  proceeding  laid  down  in  Miller's  Comp., 
at  page  156  (a  very  useful  publication,  said  to  have  been 
prepared  under  the  supervision  '**  of  one  of  our  most  dis- 
tinguished judges),  where  the  language  used  is:  "Upon  this 
indictment  he  hath  been  arraigned,  and  upon  his  arraign- 
ment he  hath  pleaded  not  guilty,  and  for  trial  hath  put  him- 
self upon  God  and  his  country,"  etc.  Then,  and  from  that 
time  forward,  during  every  stage  of  the  trial,  the  accused  has 
the  right  to  be  present,  under  the  well-settled  doctrine  above 
stated.  Of  course  this  does  not  preclude  the  right  of  the 
accused  to  be  present  while  the  jury  is  being  impaneled;  but 
that  does  not  rest  upon  the  general  doctrine,  but  upon  the 
necessity  of  the  accused  being  present,  so  as  to  be  able  to 
exercise  his  right  of  challenge. 

But  it  is  urged  that  the  defendants  were  denied  the  right 
secured  to  them  by  section  13  of  article  1,  to  wit:  "The  right 
to  be  fully  heard  in  his  defense,  by  himself  or  by  his  counsel, 
or  by  both,  as  he  may  elect."  Passing  by  the  very  obvious 
consideration  that  the  accused  cannot  be  assumed  to  have 
elected  to  be  heard  both  by  themselves  and  by  their  counsel 
upon  a  purely  legal  question,  without  some  evidence  to  show 
that  they  had  elected  to  be  heard  by  themselves  as  well  as 
by  their  counsel,  it  is  sufficient  to  say  that  they  have  elected 
in  this  case  to  be  heard  only  by  their  counsel,  for  the  record 
80  shows,  as  it  is  there  stated,  "  that  the  defendants,  through 
their  counsel,  entered  a  demurrer  thereto,  and  moved  to 
quash  the  same";  and  it  is  furthermore  there  stated  that  the 
demurrer  was  interposed  and  the  motion  was  made  "before 
the  jury  was  sworn,  and  before  pleading  to  the  indictment." 
It  seems  to  us  clear,  therefore,  that  the  first  ground  of  appeal 
cannot  be  sustained. 

The  second,  third,  fourth,  and  fifth  exceptions  all  relate  to 
the  alleged  insufficiency  of  the  indictment,  and  may,  there- 
fore, be  considered  together.  These  exceptions  proceed  upon 
the  unfounded  assumption  that  there  are  two  counts  in  the 
indictment,  one  charging  the  defendant  Jasper  as  principal, 
and  the  other  charging  John  Atkinson  as  an  accessary  before 
the  fact.  We  cannot  take  this  view  of  the  indictment,  and, 
on  the  contrary,  we  regard  it  as  an  indictment  containing  but 
a  single  count,  in  which  the  principal  and  accessary  before 
the  fact  are  charged  jointly  in  the  same  count.     This  is  not 
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•only  approved,  but  recommended,  by  standard  authorities  on 
criminal  "'•  law:  See  1  Chitty  on  Criminal  Law,  272;  1 
Russell  on  Crimes,  40;  2  Bishop's  Criminal  Procedure,  sec. 
7,  et  seq.  The  form  of  the  indictment  in  this  case,  which 
should  be  incorporated  in  tiie  report  of  the  case,  substantially 
conforms  to  the  forms  prescribed  in  2  Chitty  on  Criminal 
Law,  5;  1  Archbold's  Criminal  Pleading  and  Practice,  77;  and 
eee  note  at  page  317  of  seventh  edition;  also  Bishop's  Crim- 
inal Procedure.  And,  as  is  said  by  Evans,  J.,  in  State  v. 
Eabon,i  Rich.  263:  *'  There  is  no  doubt  that  the  forms  given 
in  books  of  pleadings  afford  very  strong  evidence  of  legal 
principles.  They  are  such  as  have  been  long  used  and  ap- 
proved in  practice,  and  have  stood  the  test  of  legal  criticism." 
We  do  not  think  there  was  any  error  in  overruling  the  de- 
murrer and  refusing  the  motion  to  quash  the  indictment. 

The  sixth  exception  imputes  error  to  the  circuit  judge  in 
admitting  in  evidence  the  pieces  of  paper  found  in  the  room 
of  defendant  John  Atkinson,  upon  the  ground  that  they  were 
taken  without  a  search  warrant,  and  without  authority  of 
law,  and  in  violation  of  the  rights  of  the  defendant  as  secured 
to  him  by  the  constitution  of  this  state  and  of  the  United 
States.  The  provisions  of  the  constitution  of  tlie  United 
States  relied  upon  are  the  fourth,  fifth,  and  fourteenth  amend- 
ments, and  the  provisions  of  the  constitution  of  this  state 
may  be  found  in  sections  13  and  22  of  article  1.  In  the 
fourth  amendment  of  the  constitution  of  the  United  States 
it  is  declared  that  "the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects  against  unreason- 
able searches  and  seizures  shall  not  be  violated,"  etc.  In 
the  fifth  amendment  it  is  declared  that  no  person  "  shall  be 
compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self," etc.;  while  in  the  fourteenth  amendment  the  declaration 
is:  "No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,"  etc. 

In  the  first  place,  ^e  do  not  understand  that  the  limita- 
tions imposed  by  the  fourth  and  fifth  amendments  have  any 
application  to  the  powers  of  the  state  governments,  but  apply 
only  to  the  powers  of  the  federal  government.  As  was  said 
by  Waite,  C.  J., in  Spies  v.  Illinois,  123  U.  S.  166:  "That  tha 
first  ten  articles  of  amendment  were  not  intended  to  limit 
the  powers  of  the  state  governments  in  respect  "*  to  their 
own  people,  but  to  operate  on  the  national  goveruuieut  alono, 
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was  decided  more  than  half  a  century  ago,  and  that  decision 
has  been  steadily  adhered  to  since" — citing  numerous  cases. 
Nor  can  it  be  said  that  the  fourteentli  amendment  has  the^ 
effect  of  extending  the  operation  of  the  fourth  and  fifth 
amendments  to  the  states.  For,  as  was  held  in  Minor  v. 
Happersett,  21  Wall.  171:  "The  amendment  (speaking  of  thfr 
fourteenth)  did  not  add  to  the  privileges  and  immunities  of 
a  citizen.  It  simply  furnished  an  additional  guaranty  for 
the  protection  of  such  as  he  already  had."  And  the  samo 
doctrine  was  held  in  the  United  States  v.  Cruikshank,  92  U.  S. 
542.  Besides,  the  same  rights  which  are  guaranteed  by  the- 
fourth  and  fifth  amendments  to  the  constitution  of  the  United 
States  are  expressly  declared  by  sections  13  and  22  of  article- 
1  of  the  state  constitution;  for,  in  the  former  section  the  dec- 
laration is  that  no  person  shall  "be  compelled  to  accuse  or 
furnish  evidence  against  himself,"  while  the  language  in 
section  22  is:  "All  persons  have  a  right  to  be  secure  from 
unreasonable  searches  or  seizures  of  their  persons,  houses,, 
papers,  or  possessions." 

The  question  now  presented  for  our  decision  is  not  whether 
the  persons  who  found  the  pieces  of  paper  in  the  room  of  the 
defendant  John  Atkinson  violated  an}^  of  his  legal  rights  by 
entering  his  room  without  authority,  but  whether  the  paper* 
there  found  could  be  offered  in  evidence  in  this  case.  For,, 
while  it  may  be  possible  that  it  was  a  technical  trespass  to- 
enter  his  room  without  authority,  yet  it  does  not  by  any 
means  follow  that  the  pieces  of  paper  there  found  could  not 
be  offered  in  evidence.  For,  as  is  said  in  1  Greenleaf  on  Evi- 
dence, section  254a.*  "It  may  be  mentioned  in  this  place,. 
that  though  papers  and  other  subjects  of  evidence  may  have 
been  illegally  taken  from  the  possession  of  the  party  against 
whom  they  are  offered,  or  otherwise  unlawfully  obtained,  thi* 
is  no  valid  objection  to  their  admissibility,  if  they  are  perti- 
nent to  the  issue.  The  court  will  not  take  notice  how  they 
were  obtained,  whether  lawfully  or  unlawfully,  nor  will  it 
form  an  issue  to  determine  that  question."  There  was  noth- 
ing in  the  evidence  tending  to  show  that  the  defendants,  or 
either  of  them,  was  compelled  to  furnish  these  papers,  or  that 
they  were  even  asked  to  do  bo.  ^'^  Indeed,  it  seems  that 
neither  of  the  defendants  were  present,  or  even  knew  that  the 
papers  were  found  in  the  room  when  they  were  found;  and 
there  can,  therefore,  be  no  pretense  that  the  defendants  were 
compelled  to  furnish  these  papers  as  evidence  against  them.. 
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The  case  oi  Boyd  y.  United  States,  116  U.  S.  616,  relied  on  by 
appellants,  was  a  case  in  which  the  court  was  called  upon  to 
-determine  the  validity  of  an  order  issued  by  the  United 
States  circuit  court,  requiring  the  defendant  to  produce  before 
the  court  his  books  and  papers,  to  be  used  in  evidence  against 
him  on  the  trial  of  a  criminal  case,  and  the  court  held  that 
the  circuit  court  had  no  power  to  issue  such  an  order,  as  it 
was  equivalent  to  an  order  compelling  the  defendant  to  testify 
ngainst  himself,  in  violation  of  the  provisions  of  the  fifth 
iimendment  of  the  constitution  of  the  United  States.  This 
case,  therefore,  while  very  interesting,  as  furnishing  an  able 
iind  elaborate  discussion  of  the  right  of  exemption  from  un- 
reasronable  searches  and  seizures,  has  no  application  to  the 
present  inquiry.  We  are  of  opinion  that  the  sixth  exception 
cannot  be  sustained. 

The  seventh  exception  is  too  general  to  warrant  any  con- 
aideration  at  our  hands. 

The  eighth  and  ninth  exceptions,  complaining,  as  they  do, 
of  the  reception  of  evidence  obtained  by  compelling  the  de- 
fendants to  testify  against  themselves,  may  be  considered 
together.  They  must  be  regarded  as  only  relating  to  the 
testimony  as  to  the  tracks,  which  were  required  by  tlje  officer 
to  be  made  by  the  defendant,  and  putting  his  foot  into  one 
of  the  tracks.  But  this  testimony,  as  we  have  seen,  having 
been  stricken  out  by  the  order  of  tlie  circuit  judge,  together 
with  his  express  direction  to  the  jury  that  the  testimony  ob- 
tained by  compulsion  could  not  be  considered  by  them,  leaves 
these  exceptions  without  any  basis  to  rest  upon,  and  must, 
therefore,  be  overruled.  While,  therefore,  wo  do  not  propose 
to  consider  or  decide  the  point,  it  may  not  be  amiss  to  say 
that  we  find  no  little  conflict  amongst  the  authorities  upon 
the  subject,  as  may  be  seen  by  reference  to  the  following 
cases:  State  v.  Garrett^  71  N.  C.  85;  17  Am.  Rep.  1;  State  v. 
Graham,  74  N.  C.  646;  21  Am.  Rep.  493;  »'»  Stokes  v.  State, 
5  Baxt.  619;  30  Am.  Rep.  72;  Walker  v.  State,  7  Tex.  Ct.  App. 
^45;  32  Am.  Rep.  595;  Slate  v.  Ah  Chuey,  14  Nev.  79;  33 
Am.  Rep.  530;  Black  well  v.  State,  67  Ga.  76;  44  Am.  Rep. 
717. 

The  tenth  exception  imputes  error  to  the  circuit  judge,  in 
charging  upon  the  facts.  But  we  think  this  is  an  entire 
misconception  of  the  charge.  The  quotation  relied  uimjh  to 
sustain  this  exception  plainly  means  that  circunistantial  evi- 
dence is  quite  eullicicnt  to  support  a  verdict,  if  the  jury  be- 
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lieve,  beyond  a  reasonable  doubt,  from  such  evidence,  that 
the  accused  is  guilty.  The  circuit  judge  clearly  did  not 
express  or  even  intimate  any  opinion  whatever  as  to  the  force- 
and  effect  of  the  circumstantial  evidence  relied  upon,  but 
left  that  to  the  jury. 

The  eleventh  exception  was  not  urged  in  the  argument, 
but,  as  it  was  not  abandoned,  it  becomes  necessary  for  us  to 
consider  it.  We  are  unable  to  perceive  how  it  can  be  said,, 
with  any  propriety,  that  any  question  of  law  was  left  to  the^ 
jury,  and  hence  there  is  no  foundation  for  this  exception. 

The  judgment  of  this  court  is,  that  the  judgment  of  the- 
circuit  court  be  affirmed;  and  that  the  case  be  remanded  to- 
that  court  for  the  purpose  of  having  a  new  day  assigned  for 
the  execution  of  the  sentence  heretofore  imposed. 


Tbial— Right  ov  Accusbd  to  be  Present. — A  prisoner  in  capital  case» 
has  the  right  to  be,  and  must  be  personally,  present  at  all  times  during  the 
course  of  his  trial,  when  any  thing  is  said  or  done  affecting  him  as  to  the 
charge  against  him  in  any  material  respect:  State  v.  Kelly,  97  N.  C.  404;  2 
Am.  St.  Rep.  299,  and  note.  See  the  note  to  FrencJi  v.  State,  39  Am.  St. 
Rep.  860,  and  the  extended  notes  to  Warren  v.  State,  68  Am.  Dec.  219,  and 
Fight  V.  State,  28  Am.  Dec.  629. 

Criminal  Law — Evidence— Paper  Found  on  Prisoner. — A  man  and 
his  wife  being  arrested  for  murder,  there  was  found  in  his  pocket-book  a- 
paper  with  the  following  words  in  his  handwriting:  "Do  you  think  it  safe 
to  kill  them  and  wrap  them  up  in  the  clothes,  and  tell  them  they  went  off 
in  a  buggy."  It  was  held  that  this  was  competent  evidence  against  him,  the 
proof  tending  to  show  that  he  acted  on  the  suggestion  contained  thereint 
State  V.  Stair,  87  Mo.  268;  56  Am.  Rep.  449. 

Appeal — Striking  Out  Inadmissible  Evidence — Effect. — Ifacourtin^ 
structs  a  jury  to  disregard  evidence  which  had  been  received  against  objection 
and  exception,  the  exception  is  thereby  vitiated,  and  the  error  in  admitting 
the  evidence  is  no  longer  available  on  appeal:  Alabama  etc.  £.  Ji.  Co.  v.  Fra- 
zier,  93  Ala.  45;  30  Am.  St.  Rep.  28.  The  eflfect  of  withdrawing  evidence  er- 
roneously admitted,  and  which  may  have  been  prejudicial  in  its  nature,  is  to 
cure  the  error,  unless  such  evidence  is  of  such  a  prejudicial  nature  as  to  sa 
influence  the  jury  against  the  defendant  that  he  would  be  deprived  of  a  fair 
trial:  Miller  v.  State,  31  Tex.  Cr.  Rep.  609;  37  Am.  St.  Rep.  836. 

Circumstantial  Evidence — Sufficiency  of. — To  justify  a  conviction  of 
crime  on  circumstantial  evidence  alone  it  must  be  inconsistent  with  any 
reasonable  theory  of  innocence:  State  v.  Clifford,  86  Iowa,  550;  41  Am.  St. 
Rep.  518.  Absolute  certainty  is  not  essential  to  proof  by  circumstances, 
and,  if  they  produce  moral  certainty  to  the  exclusion  of  every  reasonable 
doubt,  it  is  sufficient:  Carlton  v.  People,  150  111.  181;  41  Am.  St.  Rep.  346, 
and  note,  with  the  cases  collected. 

Amendments  to  Federal  Constitution. — Amendments  to  the  federal 
constitution  adopted  at  the  first  session  of  Congress  are  restrictions  upoa 
the  powers  of  the  general  government  only,  and  not  upon  those  of  the  atatesr 
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Livingston  v.  Mayor,  8  Wend.  85;  22  Am.  Dec.  622.  Article  4  of  the  amend- 
menta  to  the  constitution  of  the  United  States  has  no  application  to  pro- 
ceedings under  the  authority  of  a  state:  Heed  v.  Bice,  2  J.  J.  Marsh.  44;  19 
Am.  Dec.  122.  Article  6  of  the  ameudmeuts  to  the  federal  constitution 
establishes  a  limitation  to  the  mode  of  trial  in  the  federal  courts,  but  not  in 
the  state  courts:  Slate  v.  Keyea,  8  Vt.  57;  30  Am.  Deo.  450,  and  note.  See, 
also,  the  note  to  State  v.  Ooodwill,  25  Am.  St.  Rep.  871. 


Mason  v.  County  op  Spartanburg. 

[40  SOXTTH  Cabolima,  390.] 
Proximats  Cacsk. — A  hole  under  the  end  of  a  bridge  does  not  render  a 
county  liable  for  injury  received  by  the  driver  of  a  buggy,  when  his 
horse,  becoming  frightened  after  stepping  with  his  forefeet  upon  the 
bridge,  backs  and  turns  the  buggy  over,  thus  throwing  the  driver 
violently  down  an  embankment,  in  the  absence  of  any  evidence,  except 
tha  opinion  of  the  party  injured,  tiiat  the  fright  of  the  horse  was 
caused  by  the  hole  under  the  bridge. 

Duncan  &  Sanders,  for  the  appellant. 

Bomar  &  Simpson^  for  the  appellee. 

■•*  McGowAN,  J.  This  was  an  action  against  the  county 
of  Spartanburg  for  damages  on  account  of  personal  injuries 
alleged  to  have  been  sustained  through  defects  in  tlie  repair 
of  a  highway  of  the  said  county.  The  complaint,  among 
other  things,  alleged  that  in  the  month  of  February,  1892, 
the  plaintiff  was  in  his  buggy,  driving  over  and  along  a  cer- 
tain highway  of  the  county  of  Spartanburg,  wliere  it  ap- 
proaches Ferguson's  creek  at  or  near  its  mouth,  intending  to 
cross  said  creek  over  a  causeway  and  bridge,  when,  owing  to 
the  defects  and  want  of  repair,  and  improper  construction 
of  the  highway,  abutments  of  the  bridge,  and  the  bridge  itself, 
the  animal  he  was  driving  "became  a  little  frightened,"  as 
plaintiff  believes,  at  a  large  hole,  which  had  been  allowed  to 
appear  in  and  across  said  highway,  extending  almost  the 
whole  breadth  of  said  highway,  just  where  the  timbers  of  the 
bridge  rest  on  the  embankment,  and  a  portion  of  the  said 
causeway  and  abutments  of  said  bridge,  consisting  of  dirt, 
timbers,  and  rock,  gave  way,  and  the  plaintiff  and  his  buggy, 
along  with  said  dirt,  rocks,  and  timbers,  were  thrown 
violently  down  the  said  embankment,  thereby  breaking  his 
leg,  and  otherwise  wounding  and  bruising  him,  causing  great 
mental  and  physical  pain,  and  disabling  •••  him,  to  his  dam- 
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age  in  the  sum  of  three  thousand  five  hundred  dollars,  etc. 
The  defendant  county  answered:  1.  Denying  each  and  every 
material  allegation  of  the  complaint;  2.  Alleging  that  what- 
ever injuries  the  plaintiff  received,  at  the  time  and  place 
stated  in  the  complaint,  were  caused  by,  and  the  result  of, 
his  own  carelessness  and  negligence;  and  the  defendant  was 
in  no  way  responsible  therefor. 

The  cause  came  on  for  trial  before  his  honor,  Judge  Wal- 
lace, and  a  jury.  The  plaintiflf  offered  his  testimony,  which 
is  all  in  the  brief,  and,  when  he  rested,  the  defendant  com- 
pany moved  for  a  nonsuit,  on  che  ground  that  there  was  no 
evidence  tending  to  prove  that  the  plaintiff  had  been  injured 
through  a  defect  in  the  highway,  causeway,  or  bridge,  but 
that  the  injury  was  caused  by  his  horse  becoming  frightened, 
which  motion,  after  argument,  was  granted;  and  the  plain- 
tiff now  appeals  to  this  court  to  reverse  the  order  of  nonsuit 
upon  the  following  grounds:  1.  That  his  honor  erred  in  hold- 
ing that  there  was  no  evidence  tending  to  show  that  the  in- 
juries complained  of  were  caused  by  a  defect  in  the  repair  of 
the  highway,  causeway,  or  bridge;  2.  In  not  submitting  the 
case  to  the  jury  and  allowing  them  to  say  whether  or  not  the 
injuries  complained  of  were  caused  by  a  defect  in  the  repair 
of  the  highway,  causeway,  or  bridge;  3.  In  ruling  and  hold- 
ing that  there  was  no  evidence  of  the  facts  alleged  in  the 
complaint  for  the  jury  to  pass  upon;  4.  In  granting  the 
motion  for  a  nonsuit,  after  evidence  had  been  introduced 
tending  to  prove  that  the  plaintiff  had  received  bodily  injury 
through  a  defect  in  the  abutment  or  causeway  and  the 
bridge,"  etc. 

The  exceptions  may  be  considered  together,  as  they  all,  in 
different  forms,  make  the  same  question,  whether  there  was 
any  evidence  tending  to  show  injury  to  the  plaintiff,  through 
a  defect  in  the  repair  of  the  highway  or  bridge,  which  the 
presiding  judge  should  have  submitted  to  the  jury.  There 
certainly  was  evidence  that  the  plaintiff  received  injury,  and 
that  it  was  caused  by  the  backing  and  suddenly  turning  of 
the  horse;  that,  in  order,  was  caused  by  the  fright  of  the 
horse,  and  it  is  only  the  opinion  of  Mr.  Mason  that  the 
fright  was  caused  by  the  hole  under  the  bridge,  after  the 
forefeet  '•'  of  the  animal  were  on  the  bridge.  In  what 
respect  was  that  a  defect,  and  how  did  it  cause  the  injury? 
Upon  this  point  we  have  examined  the  evidence  closely,  and 
we  think  that  the  testimony  of  both  Mr.  Mason  and  his  wife 
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^who  was  in  the  buggy  with  him)  show  that  the  injury  was 
not  received  through  the  hole  under  the  end  of  the  bridge, 
but  from  the  fright  of  the  horse.  The  plaintiff  testified  that 
Mrs.  Mason  was  in  the  buggy  with  him.  "They  had  a  bridge 
to  cross  over  Ferguson's  creek.  They  were  driving  along 
and  came  to  the  bridge.  My  horse  stepped  his  forefeet  on 
the  bridge;  there  was  a  hole  under  the  bridge,  where  it 
fitruck  the  abutment.  My  horse  shied  and  turned  entirely; 
as  she  wheeled  and  turned,  threw  me  over  the  abutment,  and 
as  I  fell  the  rock  and  several  timbers  that  were  rotten  fell, 
and  my  leg  was  broken,  and  I  was  nearly  killed."  Mrs. 
Mason  testified  that  "she  [the  animal  to  the  buggy]  was  a 
new  horse,  and  I  had  not  been  riding  behind  her;  our  other 
horse  I  could  drive  myself.  I  did  not  object  [to  going  over 
the  bridge],  but  I  asked  Mr.  Mason  if  he  was  not  going  to 
lead  over.  I  was  run  off  a  bridge  once  before,  and  after  that 
I  always  wanted  some  one  to  lead  over,"  etc.  We  see  no 
error  in  the  order  for  nonsuit:  See  Acker  v.  Anderson  County, 
20  S.  C.  498,  and  Brown  v.  Laurens  County,  38  S.  C.  282. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed. 


Proximate  CArsB— Dkfect  in  Hiohwat— Friohtknino  Hor.se8.  —The 
negligence  of  a  township  in  failing  to  keep  one  of  its  bridges  In  repair  ia 
the  proximate  cause  of  injuries  received  by  a  traveler  in  attempting  to  con> 
trol  the  struggles  of  his  horse  after  it  has  caught  its  feet  in  a  hole  in  such 
bridge:  La  Duke  v.  Township  of  Exter,  97  Mich.  450;  37  Am.  St.  Rep.  357. 
8ee,  also,  the  extended  notes  to  Morse  v.  Toum  of  Richmond,  98  Am.  Dec. 
611,  and  Qilton  T.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  832,  836. 


GivENS  V,  Carroll. 

[40  SOTJTH  CiKOLINA,  413] 

Subrogation  Undir  Void  Sales.— If  a  sale  ander  a  power  in  a  mortgage 
with  general  warranty  is  subsequently  declared  void  for  any  irregular- 
ity,  a  purchaser  who  has  paid  the  purchase  money  may  be  subrogated 
to  the  rights  of  the  mortgagee  under  the  mortj^age,  which  is  regarded 
as  assigned  to  him,  and  a  subsequent  purchaser  under  a  partition  sale  of 
the  land  as  the  property  of  the  purchaser  at  the  mortgage  sale  is  subro- 
gated to  all  his  rights. 

8oBRoaATioN  Undkr  Void  Sale— E.xtent  of.— A  purchsner  of  land  at  a 
void  sale  under  a  power  contiined  in  a  mortgage  is  subrogated  to  the 
rights  of  the  mortgagee  only  to  the  extent  of  his  cUira  against  the  land 
for  the  amount  of  purchase  money  j*id  by  him,  and  a  subsequent  pur- 
chase under  a  partition  sale  of  the  land  as  the  property  of  the  pur- 
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chaser  at  the  mortgage  sale  is  only  subrogated  to  the  rights  and  equities 
of  the  latter,  although  he  paid  a  larger  sum. 
Subrogation  Undeb  Void  Sale — Accounting — Interest — Rents. — On  aD 
accounting  between  a  mortgagor  or  his  heirs  and  a  purchaser  at  a  void 
sale,  under  a  power  contained  in  the  mortgage,  or  one  who  claims  under 
him  and  has  been  in  possession  of  the  land  for  a  number  of  years,  the 
latter  is  entitled  to  recover  the  purchase  money,  paid  under  such  sale, 
with  interest  added  thereto  annually,  together  with  the  amount  ex- 
pended for  improvements  and  taxes,  less  the  amount  due  for  the  rent 
of  the  land,  deducted  annually  from  such  principal  and  interest. 

Patterson  &  Holman  and  B.  T.  Rice,  for  the  appellants. 
L.  T.  Izlar  and  S.  G.  Mayfield,  for  the  appellee. 

***  Pope,  J.  On  the  sixteenth  day  of  February,  1878,  one 
W.  R.  Lard  executed  a  mortgage  of  a  plantation  of  land  in 
Barnwell  county  in  this  state,  containing  255  acres,  to  secure 
a  debt  of  $1,000,  to  one  Allen  J.  Weathersbee.  The  said  Lard 
died  in  November,  1879,  survived  by  the  plaintiff's  as  his 
only  heirs  at  law  and  next  of  kin.  In  January,  1880,  Allen 
J.  Weathersbee,  claiming  to  act  under  a  power  of  attorney 
embodied  in  the  mortgage,  sold  such  lands  at  public  sale^ 
and  at  the  price  of  $700  conveyed  said  lands  to  one  W.  D. 
Birt  as  the  highest  bidder.  Subsequently,  W.  D.  Birt  died  in 
the  year  1883.  All  his  heirs  at  law  united  in  an  action  of 
partition,  under  which  such  tract  of  land  was  sold  and  con- 
veyed by  the  master  for  Barnwell  county  to  the  defendant, 
E.  D.  Carroll,  at  the  price  of  $1,025.  The  plaintiffs,  as  the 
heirs  at  law  of  said  W.  R.  Lard,  deceased,  brought  action  to 
recover  said  lands  from  the  defendant,  as  well  as  rents  and 
profits.  The  defendant  contested  their  right  to  recover,  in- 
terposing for  his  protection  ***  his  subrogation  to  all  the 
rights  of  Allen  J.  Weathersbee  under  the  mortgage  of  W.  R. 
Lard  to  him  (Weathersbee). 

The  matters  came  on  to  be  heard  before  his  honor.  Judge 
Fraser,  at  the  spring  term  of  the  court  of  common  pleas  for 
Barnwell,  on  an  agreed  state  of  facts  and  exceptions  to  the 
report  of  the  master,  Patterson.  The  decree  of  the  circuit 
judge  sustains  the  right  of  defendant,  Carroll,  to  be  subro- 
gated to  all  the  rights  of  Allen  J.  Weathersbee  under  his 
mortgage  for  $1,000;  that  the  plaintiffs  were  entitled  to  re- 
cover the  rents  and  profits  from  the  year  1880,  which  were 
fixed  at  the  sum  of  $877,  but  required. interest  to  be  paid  on 
the  mortgage  debt  of  $1,000  from  the  5th  of  January,  1880, 
to  date  of  decree,  with  an  allowance  for  improvements  and 
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taxes  for  $173.35.  These  items  allowed  the  defendant  aggre- 
gated $2,094.24,  froDQ  which  he  deducted  $877,  before  referred 
to,  thus  leaving  the  land  liable  when  sold  to  pay  defendant 
$1,217.24.  The  land  was  ordered  to  be  sold.  Tlie  plaintiffs 
contend  that  such  decree  was  erroneous,  and  should  be  re- 
versed on  four  grounds,  which  we  will  now  notice,  but  not  in 
their  order. 

1.  "  Because  his  honor  erred  in  holding  that  the  sale  of 
the  land,  mentioned  and  described  in  the  complaint  herein, 
by  the  mortgagee,  Allen  J.  Weathersbee,  and  the  conveyance 
by  him  to  W.  D.  Birt,  and  the  sale  of  the  land  by  tlie  master 
in  a  partition  among  the  heirs  of  the  said  Birt,  and  the  pur- 
chase of  the  same  at  the  said  sale  by  the  defendant,  Carroll, 
operated  as  a  transfer  of  the  Weathersbee  mortgage  to  the 
said  Carroll."  We  have  been  unable  to  agree  with  the  ap- 
pellant in  this  proposition,  and  will  now  give  our  reasons 
therefor.  It  may  be  proper  to  observe  at  the  outset  that  the 
parties  to  this  contention  recognized  the  fact  that  under  the 
decisions  of  this  court  the  sale  of  the  lands  attempted  to  be 
made  by  Allen  J.  Weathersbee  to  W.  D,  Birt  was  voiil  for 
two  reasons:  1.  Because  the  power  of  sale  contained  in  the 
mortgage  of  Lard  was  revoked  by  the  death  of  said  Lard 
{Johnson  v.  Johnson,  27  S.  C.  309;  13  Am.  St.  Rep. 636);  a!id 
2.  The  deed  executed  by  Weathersbee,  the  donee  of  the 
power,  was  executed  in  the  name  of  the  donee,  and  not  in  that 
of  his  principal:  Webster  v.  **•  Drown,  2  S.  C.  429;  DeU'alt 
V.  Kinard,  19  8.  C.  292;  Dendy  v.  Waite,  36  S.  C.  569. 

Let  us  now  resume  the  consideration  of  this  ground  of 
appeal.  The  intention  of  Weathersbee  in  his  attempt  to  sell 
the  lands  in  question  on  the  5th  of  January,  1880,  was  to 
obtain  the  payment  of  his  mortgage,  and  when,  in  further- 
ance of  this  intention  he  received  $700  in  cash  from  Birt,  it 
was  intended  by  him  in  law  and  in  fact  to  part  with  his 
whole  interest  in  his  mortgage,  so  far  as  the  same  was  a  lion 
upon  this  tract  of  land.  That  his  deed  did  not  operate  to 
convey  a  legal  title  to  said  land  was  Birt's  misfortune,  but 
that  deed  certainly  operated  to  assign  in  equity  .«uch  mort- 
gage to  Birt,  80  far  as  such  land  was  concerned.  In  Lard's 
mortgage  to  Weathersbee  there  is  a  general  warranty  extend- 
ing to  Weathersbee,  his  heirs  and  assiguH  forever.  Such  a 
covenant  extended  to  Birt.  Mr.  Jones,  in  his  work  on  Mort- 
gages, volume  2,  at  section  1902,  says:  "  If  the  sale  under  the 
power  is  subsequently  declared  void   for  any  irregularity  a 
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purchaser  who  has  paid  the  purchase  money  is  subrogated  to 
the  rights  of  the  mortgagee  under  the  mortgage  which  is 
regarded  as  assigned  to  him."  This  doctrine  has  been  fully 
recognized  and  enforced  by  this  court:  Stoney  v.  Shultz,  1 
Hill  Eq.  465;  27  Am.  Dec.  429;  Bredenherg  v.  Landrum,  32 
S.  C.  215. 

But  it  is  contended  by  the  appellants  that  however  true 
this  may  be  as  to  Birt,  yet  that  the  defendant,  Carroll,  pur- 
chased at  a  judicial  sale  in  an  action  by  Birt's  heirs  at  law, 
and  that  he  only  holds  the  deed  of  the  master,  which  is  con- 
fessedly without  warranty.  While  all  this  is  true,  it  must  be 
remembered  that  the  defendant,  Carroll,  as  the  purchaser  at 
iBuch  judicial  sale,  became  invested  with  all  the  rights  and 
equities  touching  this  land  that  were  owned  at  the  time  of 
its  sale  by  the  heirs  of  Birt.  A -very  interesting  statement  of 
the  law  in  this  state  on  this  matter  is  embodied  in  the  opin- 
ion of  the  present  chief  justice  in  the  case  of  Lowraace  v. 
Robertson,  10  S.  C.  31,  where  he  said:  "Now,  by  what  alone 
do  these  plaintiffs  "  (Lowrance  had  bought  at  a  sale  made  by 
the  clerk  of  court  for  partition  among  Pearse's  heirs  at  law) 
*' bring  this  action?  Certainly,  as  the  assignees  of  Pearse; 
for  though  the  deed  was  not  made  directly  to  them  by  Pearse, 
yet  Miller,  as  ***  the  clerk,  under  the  order  of  the  court  con- 
veyed to  the  plaintiffs  all  the  right,  title,  interest,  and  estate  of 
Pearse,  including  the  right  of  action  on  Caldwell's  covenant, 
upon  its  breach,  as  fully  and  completely  as  if  Pearse  himself 
had  conveyed  directly  to  the  plaintiffs.  This  was  distinctly 
decided  in  the  case  of  McCrady  v.  Brisbane,  1  Nott  &  McC.  104, 
^  Am.  Dec.  676,  as  to  a  purchaser  at  sheriff's  sale,  and  the  doc- 
trine has  been  repeatedly  recognized  since,  down  to  the  case 
of  McKnight  v.  Gordon,  13  Rich.  Eq.  222;  94  Am.  Dec.  164. 
And  if  this  be  true  as  to  purchasers  at  an  involuntary  sale 
made  by  the  sheriff  under  execution,  how  much  more  true  it 
would  be  as  to  a  purchaser  at  a  sale  made  by  the  proper  offi- 
cer under  an  order  of  the  court  for  partition,  or  some  other 
purpose  necessary  to  the  settlement  of  an  estate  where  all  the 
parties  in  interest  are  before  the  court."  It  follows,  there- 
fore, that  this  difference  here  suggested  does  not  alter  the 
status  of  this  defendant,  Carroll,  as  to  this  mortgage. 

We  will  next  consider  the  exception  numbered  by  the  ap- 
pellant as  third:  "Because  his  honor  should  have  held, 
Admitting  that  the  doctrine  of  subrogation  could  and  did  ap- 
ply in  Carroll's  favor,  that  he  could  only  hold  and  enforce 
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the  mortgage  to  the  extent  of  $700  the  amount  paid  by  Birt 
at  the  illegal  sale  made  by  the  said  Allen  J.  Weathersbee, 
as  the  said  Carroll  claimed  immediately  under  the  said  Birt." 
We  think  this  exception  should  be  sustained.  When  Birt 
paid  Weathersbee  $700  he  thought  he  was  purchasing  the 
land  in  question  at  that  price  as  its  value.  Such  price  so 
paid  was  not  an  extinguishment  of  the  debt  due  Weathersbee 
by  Lard,  but  only  such  portion  of  the  debt  as  was  secured 
by  the  land  pledged  to  secure  the  debt.  Equity  would  only 
subrogate  Birt  to  such  a  proportion  of  the  debt  as  was  secured 
by  the  mortgage.  The  sale  ascertained  the  portion  of  th& 
debt  BO  secured  by  the  mortgage.  This  view  does  not, 
when  well  considered,  impeach  the  correctness  of  the  rule 
laid  down  by  this  court  in  the  cases  of  Lowrance  v.  Robertson^ 
10  S.  C.  31,  or  Bredenberg  v.  Lg,ndrum,  82  S.  C.  215.  In  the 
first-cited  case  the  inquiry  was  confined  to  the  construction 
of  the  statute  of  this  state  fixing  a  rule  for  damages  for 
breach  of  a  covenant  arising  under  a  general  warranty, 
where  a  vendee  **®  had  been  evicted  by  title  paramount; 
and  the  court  there  decided  that  the  words  of  the  statute, 
"  In  any  action  or  suit  for  reimbursement  or  damage,  upon  cov- 
enant or  otherwise,  the  true  measure  of  damages  shall  be  the 
amount  of  the  purchase  money  at  the  time  of  alienation,  with 
legal  interest,"  should  be  applied  to  the  alienation  by  Cald- 
well to  Pearse,  and  not  that  of  Miller,  as  clerk  to  Lowrance. 
Caldwell  had  received  $5,000  as  the  purchase  money  from 
Pearse,  while  Miller,  as  clerk,  had  only  received  $4,000  from 
Lowrance,  because  it  was  Caldwell's  contract  that  was  beii;g 
enforced,  and  any  liability  of  his  executor,  Robertson,  only 
existed  by  reason  of  Caldwell's  contract.  In  its  last  analy- 
sis it  seems  to  us  this  cited  case  tends  to  sustain  the  view  we 
here  suggest  and  maintain.  For  it  is  Weathersbee's  contract 
with  Birt  which  connects  Carroll  with  this  mortgage,  and  in 
that  view  $700  was  the  portion  of  the  debt  as  secured  by  this 
mortgage  that  was  assigned  by  operation  of  law  by  Weathers- 
bee to  Birt,  and  through  Birt's  heirs  to  Carroll. 

In  the  case  of  Bredenberg  v.  Landrum,  32  S.  C.  215,  it  is 
true  this  court  did  hold  that  "  where  a  party  at  the  instance 
of  the  mortgagor  advances  less  than  the  mortgage  in  the  pur- 
chase of  a  mortgage,  judgment  creditors  of  tlie  mortgagor 
cannot  object  to  the  recovery  of  tlie  full  original  debt  by  the 
assignee,"  but  this  was  in  a  case  where  all  the  mortgagees 
had  expressly  assigned  in   writing  all  their  iuteresls  in  the 
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mortgage  to  Landrum,  and  where  Landrum  had  only  paid 
$3,000  for  a  $4,000  mortgage.  This  court  only  recognized  in 
that  case  the  right  of  persons  under  no  disabilities  to  con- 
tract for  the  sale  of  their  own  property  at  their  own  price, 
and  denied  to  strangers  any  right  to  question  such  conduct 
when  it  was  confessedly  bona  fides.  In  the  case  at  bar  we  are 
called  upon  to  enforce  an  equity  growing  out  of  a  contract, 
and  for  which  equity  the  parties  themselves  made  no  direct 
provision.  Under  such  circumstances  it  seems  to  us  that 
such  equity  should  be  confined  and  made  operative  within 
the  limits  of  the  transaction  of  the  parties  to  it. 

The  second  exception  seems  well  taken.  Its  language  is: 
*'  Because  his  honor  erred  in  holding  that  the  plaintiffs  were 
not  entitled  to  interest  on  the  rents  of  said  land  as  the  same 
accrued;  whereas,  it  is  submitted  that  his  honor  ***  should 
have  held  that  the  rents  should  have  been  applied  in  the  ac- 
counting annually  to  the  satisfaction  and  discharge  of  the 
mortgage  debt,  and  that  he  should  have  overruled  the  mas- 
ter's report  in  this  Yespect."  We  do  not  mean  to  sustain  the 
exception  in  the  form  in  which  it  is  presented.  The  under- 
lying idea  embodied  in  the  exception  amounts  to  this:  If  A 
is  indebted  to  B  by  an  obligation  bearing  interest,  and  B  at 
the  same  time  such  indebtedness  subsists  is  indebted  to  A 
for  sums  of  money  that  accrue  and  become  payable  at  the  be- 
ginning of  each  year,  when  an  account  is  taken  in  chancery 
of  such  mutual  indebtedness,  if  the  suras  of  money  due  by 
B  to  A  exceed  the  interest  due  on  the  contract  of  A  to  B,  this 
excess  should  be  applied  to  the  extinguishment  of  interest, 
and  thereafter  to  the  principal,  as  far  as  it  will  do  so.  Take 
this  as  an  illustration  of  our  views:  If  A  owes  B  a  debt  of 
$700,  evidenced  by  a  note  wherein  interest  is  fixed  at  seven 
per  cent,  at  the  end  of  the  first  year  A  owes  B  on  such  debt 
$749.  But  suppose,  when  the  debt  is  contracted,  B  is  in  pos- 
session of  a  tract  of  land  belonging  to  A,  whose  rental  value 
is  $50  for  that  first  year,  and  for  any  cause  this  mutual  in- 
debtedness is  carried  into  chancery,  will  not  A  be  held  to 
have  his  debt  due  to  B  of  $749  reduced  by  the  $50  due  by  B 
to  A  for  rent?  Would  not  the  same  principle  be  applied  if 
the  debt  had  run  at  interest  for  several  years,  on  the  one 
hand,  and  the  indebtedness  for  rent  had  run  on  for  a  corre- 
sponding period?  This  would  be  so,  not  because  the  rent 
bears  interest — the  payment  of  interest  is  a  matter  of  con 
tract — but  because  in  equity  such  mutual  indebtedness,  ac- 
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cruing  and  maturing  at  stated  intervals,  is  subject  to  such  a 
rule. 

Now.  in  the  case  at  bar,  on  the  first  day  of  January,  1880, 
the  heirs  at  law  owed,  so  far  as  the  assets  of  their  ancestor 
descended  to  them  would  pay,  to  Carroll,  the  defendant,  the 
8um  of  $700,  at  seven  per  cent  interest,  and,  therefore,  this 
indebtedness  on  the  1st  of  January,  1881,  amounted  to  $749. 
But,  on  the  other  hand,  Carroll  owed  these  heirs  at  law,  on 
the  Ist  of  January,  1881,  the  sum  of  $50  for  the  rent  of  their 
lands.    The  true  amount  of  this  indebtedness  on  the  1st  of 
January,  1881,  was  the  $749,  less  the  rent  of  $50,  to  wit: 
$699.     This  last  amount  of  $699,  with  interest,  amounted,  on 
the  1st  of  January,   1882,  to  **•  $747.93,  but  Carroll  owed 
the  heirs  rent  on  that  day  $50.     The  true  amount  due  by 
plaintififs  to  Carroll,  on  the  1st  of  January,  1882,  was  $697.93. 
Plaintiflfs  owed  Carroll,  on  1st  of  January,  1883,  $746.79,  less 
$50  for  rent— really  $696.79.     Plaintiffs  owed  Carroll,  on  1st 
of  January,  1884,  $745.57,  less  $50  for  rent— really  $695.57. 
Continuing  this  process  to  the  amounts  due  by  the  parties  to 
each  other,  and  governed  by  the  findings  of  fact  from  which 
there  is  no  appeal,  down  to  the  1st  of  January,    1892,  the 
plaintiflfs  will  be  due,  as  the  balance  of  the  mortgage  debt 
due  at  that  date,  $382.55.     But  at  tliat  date  the  plaintiffs 
also   owed   Carroll   $173.35,   for    improvements   and   taxes. 
The  whole  indebtedness  at  that  date  would  be  $555.90,  and 
this  sum,  with  interest  to  let  of  January,  1893,  would  amount 
to  $594.81.     Applying  the  rent  for  1893,  at  $90  per  annum, 
would  leave  the   lands  in  the  heirs'  hands  liable  to  pay  Car- 
roll $504.  81.     The  decree  in  the  circuit  court  should  provide 
that  if  the  heirs  at  law  of  Lard,  the  plaintiflfs,  do  pay  to  the 
defendant  the  sum  of  $504.81,  and  the  costs  of  this  action,  by 
a  day  certain  to  be  named  in  tlie  decree,  the  lands  should  be 
turned  over  to  the  plaintiffs,  with  any    rents   for   the  year 
1894,  but  that  in  the  event  of  their  failure  to  pay  thenjc  sums, 
that  then  the  lands  in  question  should  be  sold,  and  the  pro- 
ceeds of  sale  applied  to  costs  and  the  debt  of  Carroll,  and 
thereafter  such  proceeds  as  remain  bo  paid   to  the  plaintiffs. 

The  last  exception  relates  to  the  findings  of  fact  by  the 
circuit  judge  and  master.  When  scrutinized  under  the 
light  of  the  decisions  of  this  court,  regulating  the  sanie,  no 
error  is  manifested. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
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circuit  court  be  modified  in  the  particulars  herein  indi- 
cated, and  for  that  purpose  that  the  action  be  remanded  to 
that  court  with  directions  that  such  modifications  be  ther& 
decreed.  

Thb  case  of  Williams  v.  Wanhington,  40  S.  C.  457,  was  an  action  by  San» 
ders  Williams  against  George  Washington,  Adeline  Williams,  Lewis  Will- 
iams, J.  C.  Bodie,  J.  H.  Beckman,  and  James  Powell,  for  the  recovery  of 
laud,  damages,  injunction  to  stay  waste,  and  partition.  Caesar  Williams- 
and  Sanders  Williams  purchased  a  tract  of  land  and  mortgaged  it  to  J.  H. 
Beckman.  After  the  death  of  Caesar  Williams  and  the  nonpayment  of  th& 
mortgage  debt  Beckman  sold  the  land  under  a  power  of  sale  contained  id 
the  mortgage  to  one  Nurnberger  whose  deed  was  signed  by  Beckman  aer 
mortgagee.  This  deed  was  inoperative  as  such  "  because  executed  after 
the  power  in  the  mortgagee  to  sell  had  been  revoked  by  the  death  of  Caesar 
Williams:  Johnson  v.  Johnson,  27  S.  C.  309;  13  Am.  St.  Rep.  636;  and 
because  th«  deed  was  not  made  in  the  name  of  the  owners,  but  was  made  ia 
the  name  of  the  mortgagee:  Webster  v.  Brown,  2  S.  O.  429;  De  Walt  v. 
Kinard,  19  S.  0.  286;  De7idy  v.  Waite,  36  S.  C.  569.  While  this  deed  fron» 
Beckman  as  mortgagee  could  not  operate  as  a  deed,  yet  it  did  operate  as  aa 
assignment  of  the  mortgage  held  by  Beckman  to  Nurnberger:  2  Jones  on 
Mortgages,  sec.  1902;  Stoney  v.  Shultz,  1  Hill  Ch.  465;  27  Am.  Dec.  429; 
Oivins  V.  Carroll,  40  S.  C.  413;  ante,  p.  889."  Nurnberger  divided  the  land 
equally  by  survey,  conveying  one-half  to  Beckman,  and  the  other  half  to  J.  N. 
Wigfall,  who  conveyed  to  C.  K.  Henderson,  who  conveyed  to  James  Powell, 
who  conveyed  to  George  Washington,  Each  of  the  purchasers  subsequent  to' 
Nurnberger  supposed  that  he  was  acquiring  title  in  fee  to  the  land,  but  the- 
court  decided  that  tfiey  actually  in  succession  only  became  invested  with  the 
ownership  of  one-half  of  the  mortgage  debt,  and  held  as  assignees  of  such 
interest,  and  although  each  purchaser  was  induced  in  turn  by  the  surviving 
mortgagor  to  purchase  his  moiety  for  his  benefit,  and  treated  him  as  their 
debtor,  yet  they  have  no  grounds  to  claim  that  the  mortgagor  is  estopped  from, 
claiming  title  to  his  portion  of  the  land  upon  paying  the  mortgage  debt. 
The  next  to  the  last  purchaser,  Powell,  purchased  the  land  at  the  request 
of  Sanders  Williams,  the  surviving  mortgagor,  and  took  his  note,  payable 
at  sixty  days,  for  the  purchase  price.  Soon  after  the  maturity  of  the  note 
Powell  conveyed  the  land  to  Washington,  and  then  induced  Williams,  wha 
was  illiterate,  to  consent  to  the  sale  and  conveyance,  with  the  right  to  re- 
purchase a  portion  of  the  land.  This  was  decided  to  be  a  fraud  on  Williams, 
and  not  an  estoppel  against  him,  and  in  favor  of  the  last  two  purchasers^ 
It  was  also  decided  that  such  mortgagor  was  entitled  to  have  the  deeds  to- 
the  land  and  the  mortgage  canceled  upon  payment  of  the  amount  due  on 
the  mortgage  debt  so  far  as  it  affected  this  land.  This  amount  to  be  paid 
without  interest,  as  he  had  made  tender  of  the  debt  and  interest,  whioh  was- 
refused. 

Right  or  Pcrohassb  at  Invalid  Judicial  Sale  to  Subrogation  and 
TO  Retain  Possession  Until  Repaid  thx  Amount  or  His  Bid:  See  Valle 
▼.  Fleming,  29  Mo.  152;  77  Am.  Dec.  557,  and  note;  Psrry  ▼.  Adams,  98 
N.  C.  167;  2  Am.  St.  Rep,  326,  and  note;  Htise  v.  Den,  85  Cal.  390;  20  Am. 
St.  Rep.  232;  Bond  v.  Montgomery,  56  Ark.  563;  35  Am.  St.  Rep.  119. 

Right  to  Subrogation  of  Purchase  Under  Void  Foreclosurb  Salb: 
See  note  to  Ferry  v.  Adams,  2  Am.  St.  Rep.  330. 


March,  1894.]     Singer  Manufacturing  Co.  v.  Smith.      897 

Void  Executor's  Sale  —  Improvements. — la  an  action  to  recover 
land  from  the  purchaser  at  a  void  execntor'a  sale  no  allowance  can  b* 
made,  nnder  the  California  statute,  for  improvements  except  as  an  offset 
for  damages  claimed  for  withholding  the  possession:  Huae  v.  Derif  85  CaL 
390;  20  Am.  St.  Rep.  232. 


Singer  Manufacturing  Company  v.  Smith. 

[40  South  Carolina,  629.] 

CHArrsL  MoRTOAQE— Lkase,  When  is. — A  written  instrument  purporting 
to  be  a  lease  of  personal  property  of  a  certain  value,  by  which  the  lessee 
agrees  to  pay  a  certain  rental  per  month  for  a  certain  time,  and,  on 
default  in  the  payment  of  rent,  to  return  the  property  to  the  lessor,  is 
a  chattel  mortgage  and  not  a  lease. 

MoRTOAQB  OR  CoNDiTioxAL  Sale. — If  it  is  doubtful  from  the  face  of  • 
written  instrument  whether  a  conditional  sale  or  •  mortgage  is  in> 
tended  the  courts  generally  treat  it  as  a  mortgage. 

Chattel  Mortoaqes — Action  to  Recover  Possession — Defense.— In  an 
action  by  a  mortgagee  to  recover  possession  after  condition  broken  in  a 
chattel  mortgage  the  mortgagor  is  not  entitled  to  set  up  a  counter^ 
claim  for  breach  of  warranty  as  a  defense. 

Woods  &  Spain,  for  the  appellant. 

•••  McGowAN,  J.  The  circuit  judge  who  heard  this  case 
states  that  the  action  was  brought  in  the  court  of  trial  just'ce, 
to  recover  the  possession  of  a  sewing-machine,  alleged  to  be 
the  property  of  the  plaintiff,  and  wrongfully  withheld  or  •■• 
detained  by  the  defendant  after  demand.  The  trial  was  had 
before  the  trial  justice  without  a  jury,  upon  the  following  in- 
strument, viz: 

"  Lease. 

"This  certifies  that  I,  Raiford  Smith,  now  residing  in  the 
town  of  Darlington,  state  of  South  Carolina,  have  received 
of  the  Singer  Manufacturing  Company  one  Singer  sewing- 
machine  [describing  it],  with  apparatus  belonging  thereto, 
all  in  good  order,  and  valued  at  fifty-five  dollars,  which  I  am 
to  use  with  care,  and  keep  in  like  good  order,  and  for  the  use 
of  which  I  agree  to  pay  as  follows:  ten  dollars  on  the  deliv- 
ery of  this  agreement,  the  receipt  whereof  is  hereby  acknowl- 
edged and  accepted  as  payment  for  the  rent  of  the  first 
month  only,  and  then  at  the  rate  of  three  dollars  per  month, 
payable  in  advance,  on  the  22d  day  of  each  month  here- 
after for  fifteen  months,  at  its  agency  in  Darlington,  S.  C, 
without  notice  or  demand.  But  if  default  sliall  be  mnde  in 
either  of  said  paymentu,  or  if  I  shall  sell  or  offer  to  sell,  n- 
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move  or  attempt  to  remove,  the  said  machine  from  my 
aforesaid  residence,  without  the  written  consent  of  the  said 
company,  then  and  in  that  case  I  agree  to  return  the  same, 
and  that  it  or  its  agent  may  renew  actual  possession  thereof; 
and  I  hereby  authorize  and  empower  the  said  company  or  its 
agent  to  enter  the  premises  wherever  said  machine  may  be, 
and  take  and  carry  the  same  away,  hereby  waiving  any 
action  for  trespass  or  damages  therefor,  and  disclaiming  any 
right  of  resistance  thereto;  and  also  waive  all  right  of  home- 
fitead  and  other  exemptions,  under  the  laws  of  the  state,  as 
against  this  obligation. 

*•  Witness  my  hand  and  seal,  this  February  22,  1890. 

<  [signed]     "Raiford  §mith.     [l.  8.] 

"Attest:  George  F.  Rogers. 

"  Notice  to  parties  signing  this  lease:  Read  the  terms  of 
this  lease  before  signing  it,  as  no  statement  or  agreement  or 
understanding,  verbal  or  written,  not  contained  herein  will 
be  recognized  by  us. 

[signed]     "The  Singer  Manufacturing  Company." 

The  defendant  answered  orally  in  the  trial  justice  court: 
1.  "That  defendant  bought  machine,  which  was  guaranteed; 
that  defendant  has  already  paid  on  the  machine  thirty-two 
dollars  and  fifty  cents,  which  is  more  than  it  is  worth;  that 
it  is  an  old  second-hand  machine;  2.  That  although  the 
paper  sued  on  is  claimed  to  be  a  lease,  '"  yet  in  law  it  is 
only  a  chattel  mortgage  given  to  secure  this  debt,  and  that, 
even  if  it  should  be  held  to  be  a  conditional  sale,  and  the 
title  remain  in  the  lender,  defendant  cannot  be  held  to  deliver 
up  the  property  if  it  is  not  as  represented,  until  the  vendor 
puts  him  in  possession  of  the  money  already  paid." 

Testimony  was  admitted,  over  objections,  tending  to  show 
that  the  machine  was  warranted,  and  the  warranty  was 
broken,  the  machine  being,  as  alleged,  an  old  "  second-hand 
instrument,"  not  worth  the  money  already  paid  for  it.  Tlie 
trial  justice  held  that  the  title  to  the  property  was  in  the 
plaintifif  company,  and  gave  judgment  for  the  delivery  of  it 
to  them,  without  any  regard  to  the  payments  which  had  been 
made.  The  defendant  appealed  to  the  circuit  court,  and  his 
honor,  Judge  Izlar,  held  that  the  "  instrument  sued  on  was 
one  of  sale  and  not  of  hiring,  and  tliat  it  was  in  effect  a  chat- 
tel mortgage.  That  while  the  contract  is  in  some  respects 
very  similar  to  that  set  out  in  the  case  of  Ludden  etc.  Music 
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House  V.  Dusenhury,  27  S.  C.  464,  there  is  a  marked  difiFer- 

«nce  hetween  the  two  inBtruments The  intention  of 

the  contracting  parties  in  the  case  named  could  only  be  dis- 
•covered  from  the  words  used  in  the  contract,  while  the  testi- 
mony in  the  present  case  stamps  the  transaction  as  a  sale, 

and  not  as  a  lease  or  hiring The  instrument  under 

consideration  was  evidently  given  to  secure  the  purchase 
price  of  the  sewing-machine.  It  is  settled  law  that,  if  a  se- 
curity for  money  is  intended,  that  security  is  a  mortgage, 
though  it  may  not  bear  upon  its  face  the  form  of  a  mortgage. 
■Conditional  sales  are  not  favored  in  law,  and  where  it  is 
doubtful  from  the  face  of  the  instrument  whether  the  con- 
tract is  a  conditional  sale  or  a  mortgage,  the  courts  generally 
treat  it  as  a  mortgage,  for  the  reason  that  such  construction 
'will  be  most  apt  to  attain  the  ends  of  justice,  and  prevent 
fraud  and  oppression.  The  rights  and  remedies  of  a  mort- 
gagor are  widely  different  from  those  of  a  lessee  of  a  chattel. 
While  the  mortgagee  of  a  chattel,  after  the  condition  of  the 
mortgage  is  broken,  becomes  the  legal  owner  of  the  chattel 
mortgaged,  and  can  maintain  an  action  to  recover  its  posses- 
sion, the  mortgagor  before  foreclosure  by  sale  may  bring  an 
action  to  redeem  the  mortgaged  property,  or,  in  case  of  fore- 
closure by  *"  sale,  an  action  against  the  mortgagee  to  ac- 
count for  any  surplus  proceeds  of  the  sale  which  may  remain 
after  satisfying  the  mortgage  debt,"  etc.  And  the  judge  sus- 
tained the  appeal,  reversed  the  judgment  of  the  trial  justice, 
and  remanded  the  case  for  a  new  trial.  From  this  judgment 
the  plaintiff  appeals  to  this  court  upon  the  following  grounds: 
1.  "  Because  his  honor  should  have  held  that  tlie  paper  signed 
by  the  defendant,  and  upon  which  this  action  was  brought, 
was  a  lease  of  personal  property,  and  that  he  erred  in  not  so 
holding;  2.  That  his  honor  erred  in  holding  ^hut  said  paper 
was  an  instrument  in  the  nature  of  a  mortgage,  and  the  same 
was  not  a  lease  of  personal  property;  2.  That  even  if  his 
honor  was  correct  in  holding  that  the  paper  in  question  was 
a  chattel  mortgage,  the  plaintiff  was  entitled  to  recover  the 
property  in  question,  the  condition  of  the  mortgage  being 
broken,  and  that  his  honor  erred  in  not  so  holding;  4.  That 
his  honor  committed  error  in  holding  that,  because  the  mort- 
gagor, before  foreclosure  by  sale,  may  bring  an  action  to  re- 
deem the  mortgaged  property,  or,  in  case  of  foreoloeur*  hy 
sale,  an  action  against  the  mortgagee  to  account  for  any  sur- 
plus proceeds  of  the  sale  which  might  remain  after  satisfying 
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the  mortgage  debt,  the  plaintiff  in  this  action  could  not  re- 
cover possession  of  the  sewing-inachine  in  question,"  etc. 

It  is  diflBcult  for  one  to  sell  and  deliver  property,  and  at 
the  same  time  to  remain  the  owner  of  it.  After  careful  con- 
sideration I  feel  constrained  to  concur  with  his  honor,  Judge 
Izlar,  that  the  contract  between  these  parties  was  not  a  lease,, 
but  substantially  a  sale  of  the  machine  for  fifty-five  dollar* 
— ten  dollars  paid  in  cash,  and  the  remaining  forty-five  dol- 
lars to  be  paid  in  fifteen  small  installments  of  three  dollars 
each  per  month,  making  in  the  aggregate  the  precise  sum  of 
fifty-five  dollars,  the  price  of  the  machine.  We  think  that  a. 
lease  is  generally  executed  by  the  owner  of  the  property;  this 
paper  was  signed  by  the  person  negotiating  for  a  purchase  of 
the  article.  The  defendant  could  not  secure  the  credit  por- 
tion of  the  purchase  money  until  some  interest  was  conveyed 
to  him  by  the  company. 

But  to  this  it  is  answered,  that  the  condition  of  the  mort- 
gage having  been  broken,  the  plaintiff  had  the  legal  title  to- 
the  property,  *"  and  had  the  absolute  right  to  recover  it,, 
whether  the  contract  was  a  lease  or  in  the  nature  of  a  mort- 
gage; and  that  in  such  action  a  counterclaim  for  breach  of 
warranty  as  to  the  property  could  not  be  set  up  as  a  defense. 
It  seems  that  the  precise  point  was  decided  in  the  case  of 
Talbott  V.  Padgett,  30  S.  C.  167,  in  which  it  was  held  as  fol- 
lows: "In  action  to  recover  possession  after  condition  broken. 
in  a  chattel  mortgage  or  conditional  sale,  defendant  inter- 
posed as  a  defense  that  he  was  entitled  to  an  accounting  for 
the  amount  due,  and  to  have  the  property  sold  and  the  sur- 
plus paid  to  him.  Held,  on  oral  demurrer  by  the  plaintiff,, 
that  these  matters  could  not  defeat  the  plaintiff's  recovery^ 
and,  besides,  were  not  facts,  but  legal  conclusions.  Defend- 
ant further  alleged,  by  way  of  counterclaim,  that  plaintiff 
had  failed  to  perform  his  covenants  in  the  agreement  sued 
on,  and  demanded  damages.  Held,  that  the  defense  was  not 
only  insufficiently  pleaded,  but  could  not  be  interposed  as  a. 
counterclaim  to  an  action  in  claim  and  delivery,"  etc.  This- 
would  seem  to  be  conclusive,  and  that  the  defendant's  rights^ 
"whatever  they  may  be,  are  equitable  in  character. 

The  judgment  of  this  court  is,  that  the  judgment  of  the- 
circuit  court  be  reversed,  and  the  judgment  of  the  trial  jus- 
tice affirmed.  

Chattei.  MoRTOAax.s — Lkase. — A  lien  for  reat  created  by  lease,  ancf 
claimed  oa  property  left  in  the  possession  of  the  tenant,  ia  in  the  nature  of 
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«  mortgage  rather  than  of  a  pledge,  and  is  governed  hy  the  niles  of  law  ap- 
plicable to  chattel  mortgages:  Borden  v.  Crook,  131  111.  68;  19  Am.  St.  Rep. 
aZ.  A  lease  executed  and  recorded  as  required  by  the  law  relating  to  chat- 
tel  mortgages,  providing  that  the  "  rents,  whether  due  or  to  become  due, 
shall  be  a  perpetual  lien  on  any  and  all  goods,  merchandise,  furniture,  and 
fixtures  now  contained,  or  which  may  at  any  time  during  the  continuance 
t>e  contained,  in  the  building,  except  such  goods  as  may  be  sold  durint;  the 
course  of  retail  trade"  must  be  treated  as  a  chattel  mortgage:  Oreeley  v. 
Winsor,  1  S.  Dak.  117;  36  Am.  St.  Rep.  720,  and  note.  See,  also,  the  note 
to  Almand  v.  ScoU,  12  Am.  St.  Rep.  243. 

Chattkl  Mortoaoes,  an  Agbeembnt,  Whkk  is,  or  Conditiomal  Salb: 
See  Crompton  ▼.  Beach,  62  Conn.  25;  36  Am.  St  Rep.  323,  and  note,  with 
the  cases  collected. 
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Pullman  Palace  Oar  Company  v.  Gavin. 

[93  Tennessee,  63.] 

Slbepino-oar  Cokpobations  are  not  Answebablb  as  Innkeepers  for 
the  los«  or  theft  of  articles  from  their  cars. 

Slebpinq-oar  Corporations  Owe  to  Their  Customers  the  duty  of  main-^ 
taining  a  careful  and  continuous  watch  over  the  interior  of  the  car 
while  the  berths  are  occupied  by  sleepers,  and  are  liable  if  property  of 
a  passenger  is  stolen  in  consequence  of  the  failure  to  maintain  such  care*^ 
ful  and  continuous  watch. 

Sleeping-car  Corporation  is  Answerable  i»  One  of  its  Servants  or 
agents,  charged  with  the  duty  of  watching  and  protecting  the  prop- 
erty of  a  guest,  steals  it. 

A  Master  Bound  to  do  Certain  Things  and  Who  Deputes  the  Doino- 
or  Them  to  a  Servant  or  Agent  remains  answerable  for  the  man- 
ner in  which  they  are  done,  or  omitted  to  be  done. 

Ak  Action  of  Trespass  mat  be  Maintained  by  One  Having  the  Ex- 
clusive Possession  of  the  property  at  the  time  of  a  trespass  com- 
mitted by  a  stranger  having  neither  title  in  himself  nor  authority  from 
the  legal  owner. 

Sleeping-car  Corporation  cannot  Excuse  Itself  from  Liability  for. 
Money  Stolen  from  a  passenger's  berth  during  the  night  by  one  of  its- 
porters  on  the  ground  that  such  moneys  did  not  belong  to  tlie  passenger 
from  whom  they  were  taken,  but  had  been  intrusted  to  him  to  be  kept 
for  the  use  of  a  fellow-passenger. 

Thomas  H.  Jackson,  for  the  plaintiff  in  error. 

H.  C.  Warriner,  for  the  defendant  in  error. 

**  McAlister,  J.  The  object  of  this  suit  is  to  recover  the- 
Bum  of  one  hundred  and  fifty  dollars  alleged  to  have  beer> 
stolen  from  M.  Gavin  while  a  passenger  on  a  Pullman  palace- 
car. 

It  appears  from  the  record  that  on  the  night  of  the  3d  of 
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August,  1889,  M.  Gavin,  with  his  immediate  family  and  a 
few  friends,  left  Memphis  for  a  summer  excursion.  Among 
the  party  was  Miss  Kelly;  and  just  before  the  train  started, 
at  10  o'clock,  Mrs.  Kelly,  the  mother  of  Miss  Kelly,  who  had 
accompanied  her  to  the  cars,  handed  to  Gavin,  across  the 
aisle,  the  sum  of  one  hundred  and  fifty  dollars,  to  be  used  in 
defraying  the  expenses  of  her  daughter  during  the  trip* 
Gavin  deposited  the  roll  of  money,  without  opening  it,  in  his 
trousers  pocket;  and,  when  he  retired  to  his  berth,  a  lower 
one,  about  11  o'clock,  he  felt  the  roll  of  money  in  his 
pocket.  He  then  rolled  up  his  trousers  and  placed  them  in 
the  receptacle  provided  for  clothes  at  the  head  of  his  berth. 
The  next  morning  when  Gavin  awoke  he  felt  for  his  troufr* 
ers,  and  discovered  that  they  were  missing.  Robinson,  the 
colored  porter,  was  called,  and,  in  response  to  inquiries,  told 
Gavin  that  he  had  found  a  pair  of  trousers  on  the  floor  that 
morning,  but,  supposing  they  belonged  to  the  section  adjoin- 
ing the  head  of  Gavin's  berth,  he  had  placed  them  in  tl»at 
section.  This  section  was  occupied  by  two  well-known  and 
reputable  citizens  of  Memphis.  Robinson  then  brought  the, 
trousers  to  Gavin,  but  the  money  was  missing.  Gavin  also 
discovered  that  **  a  bunch  of  keys  was  ujissing  from  his 
pocket,  but  he  found  therein  a  sleeve  or  collar  button  which 
was  not  his  property.  Robinson  informed  Gavin  that  the 
other  porter,  one  Lind,  had  found  a  bunch  of  keys  in  the  aisle 
during  the  night.  Robinson  then  brought  Lind  to  Gavin,  and 
Lind  handed  him  the  bunch  of  keys,  and  also  one  or  more 
baggage-checks.  Gavin,  upon  discovering  the  loss  of  the 
money,  had  the  conductor  called,  and  re{K)rted  his  loss.  The 
conductor  made  some  search,  but  failed  to  find  the  money. 

During  the  investigation  it  was  reported  to  Gavin  t])at 
the  porter  Lind  had  lost  one  of  his  sleeve-buttons,  and  this 
fact,  coupled  with  the  finding  of  a  strange  sleeve-button  in 
Gavin's  trousers  pocket,  at  once  fixed  suspicion  upon  Lind. 
Gavin  called  Robinson  and  questioned  him  about  the  sleeve- 
button,  and  was  told  by  Robinson  that  Lind  hod  asked  him 
about  his  lost  sleeve-button. 

The  car  containing  Gavin's  party  was  occupied  entirely  by 
reputable  citizens  of  Memphis,  and  many  were  also  in  the 
other  sleepers.  The  train  was  a  special  train  of  five  phnpers, 
and  was  to  run  from  Memphis  to  Norfolk  without  change  of 
cars,  and  all  the  sleepers  were  in  charge  of  only  one  con- 
ductor.    No  new  passengers  came  aboard  at  any  place  be- 
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tween  Memphis  and  Chattanooga.  The  conductor  testified  in 
regard  to  the  feasibility  of  one  passenger  ^o^bing  another 
behind  the  curtain,  that  it  is  possible  to  be  done,  but  not 
probable,  if  the  porter  is  on  watch  and  attending  to  **  his 
duty.  The  record  shows  that  Lind  went  on  watch  about  12 
o'clock,  and  remained  on  watch  until  3  o'clock,  when  he  was 
relieved  by  Robinson,  who  then  continued  his  watch  until 
6:30  the  same  morning. 

Robinson  testified  that,  if  the  porter  was  at  his  post  and  on 
watch,  it  would  be  impossible  for  any  one  passing  along  the 
aisle,  or  for  a  passenger  occupying  an  adjoining  berth,  to  ab- 
etract  any  thing  from  Gavin's  berth  without  attracting  the 
porter's  attention;  that  such  a  robbery  was  impossible  with- 
out detection  when  the  porter  was  on  watch  and  doing  his 
duty. 

The  porter  Lind  testified  that  no  one  passing  along  the 
aisle  could  have  stolen  any  thing  from  a  berth  without  being 
Been  by  him  while  on  watch,  but  that  a  passenger  in  a  berth 
might  steal  from  an  adjoining  section  at  the  head  or  foot. 

The  circuit  judge  tried  the  case  without  the  intervention 
of  a  jury,  and  being  of  opinion  that  the  money  was  stolen  by 
porter  Lind,  rendered  judgment  against  the  company  for  one 
hundred  and  fifty  dollars.  The  Pullman  Palace  Car  Com- 
pany appealed,  and  assigned  errors. 

The  law  is  well  settled  that  a  sleeping-car  company  is  not 
a  common  carrier.  They  differ  radically  in  the  kind  of  ser- 
vice rendered  the  public.  The  contract  of  the  sleeping-car 
company  is  to  lodge  the  passenger,  while  that  of  the  carrier 
is  to  carry  him.  Sleeping-car  companies  are  not  liable  as 
innkeepers  for  the  loss  or  theft  of  articles  *''  from  a  guest, 
for  the  reason  that  the  passenger  on  a  sleeping-car  retains 
the  exclusive  personal  possession  and  control  of  his  valuables. 
The  company  does  not  undertake  to  receive  the  property  of 
the  guest,  but  expressly  declines  to  do  so,  and,  for  this  rea- 
son, is  absolved  from  the  liability  of  an  innkeeper.  It  has 
been  so  difficult  to  define  the  precise  legal  statiis  of  this  class 
of  public  servants,  and  the  measure  of  their  accountability, 
that  they  have  been  facetiously  characterized  as  "flying  non- 
descripts." It  is,  however,  universally  recognized  by  the 
courts  that  it  is  the  duty  of  a  sleeping-car  company  to  main- 
tain a  careful  and  continuous  watch  over  the  interior  of  the 
car  while  the  berths  are  occupied  by  sleepers.  If  the  prop- 
erty of  the  passenger  is  stolen  by  a  fellow-passenger  or  by  aa 
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intruder  on  the  train,  in  consequence  of  the  failure  of  the 
company  to  maintain  this  careful  and  continuous  watch,  the 
■company  will  be  liable  for  its  value:  Carpenter  v.  New  York 
<tc.  R.  R.  Co.,  124  N.  Y.  58;  21  Am.  St.  Rep.  644.  It  follows 
■as  a  corollary  from  this  proposition  that,  if  the  servant  or 
agent  of  the  company,  charged  with  the  duty  of  watching 
and  protecting  the  property  of  the  guest,  purloins  it  himself, 
the  company  is  responsible. 

Says  Mr.  Wood,  in  his  work  on  Master  and  Servant,  section 
S21:  "In  that  class  of  cases  where  the  master  owes  certain 
duties,  either  to  third  persons  or  the  public,  whether  the 
eame  arise  from  contract  or  statutory  obligations,  a  different 
rule  of  ***  liability  exists  from  that  which  prevails  when  the 
liability  sounds  entirely  in  tort.  When  by  contract  or  stat- 
ute the  master  is  bound  to  do  certain  things,  if  he  intrusts 
the  performance  of  that  duty  to  another  he  becomes  abso- 
lutely responsible  for  the  manner  in  which  the  duty  is 
performed,  precisely  the  same  as  though  he  himself  had 
performed  it,  and  that  without  any  reference  to  the  question 
whether  the  servant  was  authorized  to  do  the  particular  act. 
Where  the  master,  by  contract  or  operation  of  law,  is  bound 
to  do  certain  acts  he  cannot  excuse  himself  from  liability 
upon  the  ground  that  he  has  committed  that  duty  to  another, 
and  that  he  never  authorized  such  person  to  do  the  particu- 
lar act.  Being  bound  to  do  the  act,  if  he  does  it  by  another 
he  is  treated  as  having  done  it  himself,  and  the  fact  that  his 
servant  or  agent  acted  contrary  to  his  instructions,  witliout 
his  consent,  or  even  fraudulently,  will  not  excuse  him": 
PuUvxan  Palace  Car  Co.  v.  Matthews,  74  Tex.  654;  15  Am. 
8t.  Rep.  873. 

The  first  assignment  of  error  is,  viz:  "There  is  no  evi- 
dence to  support  the  finding  of  the  circuit  judge,  for  the 
reason  that  the  evidence  introduced  by  the  plaintiff  shows 
that  the  servants  of  defendant  were  watchful  and  diligent, 
and  were  guilty  of  no  negligence."  The  circuit  judge  found 
that  the  larceny  was  committed  during  Lind's  watcli — be- 
tween 12  and  3  o'clock — and  he  found,  further,  that  Lind 
was  the  guilty  party.  Upon  an  examination  of  the  rec- 
ord we  find  material  evidence  to  sustain  the  finding  of 
the  circuit  judge.  *•  The  second  assignment  is  that  the  cir- 
cuit judge  erred  in  finding  that  the  defendant,  as  a  matter  of 
law,  was  liable  to  the  plaintiff  for  the  loss  of  the  money,  for 
the  reason  that  one  passenger  has  no  right  to  carry  upon  his 
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person  the  money  of  another  passenger,  and  to  hold  the  de- 
fendant company  liable  for  the  loss. 

The  third  assignment  of  error  will  be  considered  in  con- 
nection with  the  second.  Tiie  third  assignment  is,  viz; 
"The  evidence  shows  that  the  money  sued  for  was  not  the 
money  of  M.  Gavin,  but  the  money  of  Martin  Kelly,  who  was 
not  a  passenger  upon  the  car." 

The  gravamen  of  this  suit  is  to  recover  the  value  of  prop- 
erty claimed  to  have  been  stolen  by  the  employees  of  the 
company  who  were  charged  with  the  duty  of  preserving  it. 
As  already  stated,  this  money  came  into  the  hands  of  Mr. 
Gavin  as  a  depositary,  to  be  used  and  expended  by  him  in 
defraying  the  traveling  expenses  of  Miss  Kelly.  It  has  been 
held  in  this  state  that  an  actual  and  exclusive  possession  by  a 
party,  even  though  it  be  by  a  wrongdoer,  is  sufficient  to  sup- 
port an  action  of  trespass  against  a  mere  stranger  or  wrong- 
doer, who  has  neither  title  to  the  possession  in  himself,  nor 
authority  from  the  legal  owner:  Criner  v.  Pike,  2  Head,  398. 
Ordinarily,  says  the  court  in  that  case,  the  party  in  posses- 
sion is  either  the  owner  of  the  property  or  answerable  over 
to  the  owner,  and  in  either  case  he  is  entitled,  not  only  to 
damages  for  the  taking,  but  also  for  the  value  of  the  prop- 
erty. 

*•  This  is  the  general  rule.  A  defendant  has  been  allowed 
to  prove,  in  mitigation  of  damages,  that  the  goods  did  not 
belong  to  the  plaintiff,  and  that  they  have  gone  to  the  use  of 
the  true  owner,  either  by  being  restored  to  him  in  specie,  or 
taken  upon  legal  process  in  payment  of  his  debts,  for  in  such 
case  the  plaintiff  is  not  answerable  over. 

But  Mr.  Sedgwick  thinks  the  principle  of  these  decisions 
has  been  carried  "quite  far  enough,  ....  and  that  it  will 
not  do  to  permit  acts  of  willful  or  wanton  trespass  to  be  ex- 
cused by  the  defense  of  outstanding  titles  in  third  persons": 
See,  also,  Logan  v.  Hartfora  City  Coal  Co.,  9  Heisk.  690, 
where  it  is  held  that  "mere  possession  is  a  sufficient  title- 
upon  which  to  maintain  trespass  against  a  mere  wrongdoer": 
Crawford  v.  Bynum,  7  Yerg.  381. 

Miss  Kelly  having  been  placed  in  charge  of  Mr.  Gavin^ 
the  latter  had  become  the  depositary  of  this  money  for  tho 
purpose  of  defraying  her  current  expenses  as  they  arose  upor> 
the  journey. 

It  has  been  held  that  members  of  the  same  family,  travel- 
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ing  together,  may  carry  each  other's  effects •►  Dexter  v.  Syra' 
cuse  etc.  R.  R.  Co.,  42  N.  Y.  326;  1  Am.  Rep.  527;  Curtis  v. 
Delaware  etc.  Ry.  Co.,  74  N.  Y.  116;  30  Am.  Rep.  271. 

We  think  that  Miss  Kelly,  having  been  placed  in  charge 
of  Mr.  Gavin,  was,  prohac  vice,  for  the  purposes  of  tlie  jour- 
ney, a  member  of  his  family,  and  that  a  gentleman  in 
charge  of  ladies  on  such  an  occasion  was  their  protector, 
and  the  proper  •*  custodian  of  their  money  and  personal 
effects  intrusted  to  him. 

In  this  view  of  the  case  we  think  it  unnecessary  to  deter- 
mine whether,  at  the  time  the  theft  was  committed,  the 
money  was  the  property  of  Miss  Kelly  or  her  father,  Martin 
Kelly.  The  proof  shows  the  money  was  in  the  actual  pos- 
session of  Gavin,  as  its  rightful  depositary. 

Other  questions  of  minor  importance  were  considered,  and 
decided  orally. 

Affirmed.  

Sleepinq-oab  Companies. — Liabilitt  as  Innkeepers  for  articles  stolen 
from  passengers  in  its  cars:  See  Pullman  Palace  Car  Co.  v.  Lowe,  28  Neb. 
239;  26  Am.  St.  Rep.  325,  and  extended  note  thoroughly  discusaiug  the  sub- 
ject. 

Trespass  TO  Personal  Propkrty. — Action  for  by  One  in  PossEssioNi 
See  the  extended  note  to  Orser  v.  Storms,  18  Am.  Dec.  548.  The  posses- 
sion of  a  plaintifif  is  generally  sufficient  to  enable  him  to  maintain  trespass 
de  bon'u  atportaiU:  Hutcldnaon  ▼.  Lm-d,  i  Wis.  28(3;  60  Am.  Dec.  3S1,  and 
note. 
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Rah.wat  Corporations— Fellow-sekvaxts.— A  Cokdpctorot  a  Railwat 
Train  is  not  a  fellow-servant  of  a  fireman  thereon,  if  the  latter  is  luidi-r 
the  control  of  the  former,  and  required  to  submit  to  and  obey  his  orders. 
The  corporation  is  therefore  answerable  if  such  fireman  is  injured  by 
the  negligence  of  the  coiiduotor  in  passing  a  station  when  it  wus  hi» 
duty  to  stop  there  ontil  the  arrival  of  another  train,  and,  by  reason  of 
his  not  stopping,  the  two  trains  necessarily  came  into  collision,  fron> 
which  the  fireman  received  an  injury. 

Masteb  and  Servant. — A  MA^r^EB  is  Answerable  to  an  Inferior  Serv* 
ant  for  injuries  resulting  from  the  negligence  of  a  superior  servant,  if 
SQch  negligence  was  in  regar>l  to  some  duty  to  the  inferior  imposed  by 
law  npoa  the  master,  and  by  him  intrusted  to  the  negligent  superior 
servant. 

Railways.— A  Conddotor  of  a  Railway  Train  is  a  Vioe-principal,  for 
whose  negligence  the  corporation  is  answerable  to  an  inferior  servant, 
if   the  negligence   was  in   respect    to   regulating   the   movements   of 
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trains  in  opposite  directions,  whereby  they  came  into  collision  with 
each  other. 

Master  and  Servant — Concurrent  Neoliosnob  or  the  Master  and  or 
A  Fellow-skrvant. — If  the  negligence  of  a  master  combines  with  that 
of  a  fellow-servant,  and  the  two  contribute  to  the  injury  of  another 
servant,  he  may  recover  damages  of  the  master. 

Damages,  Measure  oe. — In  Estimating  the  Damages  Resultino  trok 
THE  Loss  of  the  Life  or  a  Human  Being  the  jury  should  not  be  in- 
structed to  consider  what  amount  the  decedent  was  able  to  earn,  and 
was  earning,  at  and  before  his  death,  and  to  decide  what  he  would 
have  earned  during  the  expectancy  of  his  life  from  the  time  of  his  death, 
and  then  allow  such  sum  as  would  reasonably  compensate  the  plaintiff, 
bis  widow,  for  the  loss  of  what  he  would  have  earned  during  such  ex- 
pectancy. The  assessment  of  damages  in  actions  of  this  character  does 
not  admit  of  fixed  rales,  and  should  be  left  to  the  sound  discretion  of 
the  jury,  after  the  court  has  pointed  out  the  elements  proper  to  be  con- 
sidered. 

McCorry  &  Ihnd  and  M,  B,  GilmorCt  for  the  plaintiff  in 
error. 

Hnynes  &  Hays,  for  the  defendant  in  error. 

*''*  McAlister,  J.  The  plaintiff  below,  Mrs.  Ella  Spence, 
brought  this  suit  to  recover  damages  for  the  killing  of  her 
husband,  which  she  alleges  was  occasioned  by  the  negligence 
of  the  railroad  company.  The  plaintiff's  intestate,  W.  G. 
Spence,  at  the  time  of  the  accident,  was  a  fireman  on  a  freight 
train  going  north  from  Jackson,  which  collided  with  a  south- 
bound passenger  train  a  few  miles  above  Oakfield,  and,  in  the 
collision,  Spence  sustained  personal  injuries  from  which  he 
died  in  about  one  hour.  The  passenger  train  was  coming 
south,  and  was  designated  on  the  time-table  as  No.  3.  The 
freight  train  was  going  north,  and  was  designated  as  No.  22. 
The  passenger  train  was  on  time,  and,  *^*  according  to  the 
schedule,  was  due  at  Medina,  a  station  seven  miles  north  of 
Oakfield,  at  2:02,  and  at  Oakfield,  a  station  eight  miles  north 
of  Jackson,  at  2:18,  and  at  Jackson  at  2:35.  The  freight  train 
received  orders  at  Jackson  at  1:38,  the  engineer  and  con- 
ductor both  receipting  the  train-dispatcher.  These  orders 
referred  to  other  trains.  They  were  told  that  the  passenger 
train  was  on  time.  The  engineer  and  conductor  both  had 
time-cards  showing  the  time  of  the  passenger  train,  and  when 
due  at  stations.  The  time-card  required  that  this  freight 
train  should  reach  Oakfield  and  take  the  siding  five  min- 
utes in  advance  of  the  arrival  of  the  passenger  train.  Tlie 
freight  trnin  was,  however,  not  stopped  at  Oakfield.  As  it 
approached  the  station  the  engineer  sounded  the  whistle,  the 
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brakes  were  applied,  and  one  of  the  witnesses,  a  brakeman 
on  this  train  named  Poe,  testified  that  the  engineer  gave  him 
a  signal  to  let  the  brakes  off,  which  was  done,  and  the  train^ 
passing  Oakfield,  went  forward  to  the  place  of  the  accident. 
It  appears  that  the  crew  in  charge  of  the  passenger  traiu 
were  in  no  default,  but  the  collision  was  brought  about  by 
the  negligence  of  those  in  charge  of  the  freight  in  wrongfully 
passing  Oakfield. 

The  gravamen  of  the  plaintiff's  action  is,  that  her  intestate 
husband  was  in  the  employment  of  the  defendant  company 
in  the  capacity  of  fireman  on  the  locomotive  engine  of  the 
freight  train;  that  said  train  was  in  charge  of  one  Barnett  as- 
conductor,  who  was  superior  in  rank  and  grade,  and  *'•  whose 
orders  the  plaintiff's  intestate  was  bound  to  obey;  that  said 
conductor  represented  the  company  in  the  management  of 
said  train,  and  was  in  command  of  the  crew,  with  authority 
to  order  and  direct  their  movements.  Plaintiflf  claims  it  wa& 
the  duty  of  the  conductor  and  engineer,  under  the  rules  of 
the  company,  to  have  taken  the  siding  at  Oakfield,  and  to- 
have  held  said  freight  train  there  until  the  arrival  and  pas- 
sage of  No.  3,  which  they  knew  was  approaching  from  Me- 
dina, and  that  by  passing  Oakfield  a  collision  was  inevitable^ 
as  there  was  no  intermediate  station  or  sidetrack. 

Plaintiflf  claims  that  she  is  entitled  to  a  recovery  whether 
the  collision  occurred  by  reason  of  the  negligence  of  the  con- 
ductor, or  by  the  combined  negligence  of  the  engineer  and. 
conductor,  as  the  latter  represented  the  company,  and  plain- 
tiff's intestate  assumed  no  risk  of  any  negligence  on  the  part. 
of  the  company  or  its  immediate  representative.  It  is  fur- 
ther insisted  that  plaintiff's  intestate  was  not  guilty  of  con- 
tributory negligence  in  not  observing  the  approach  of  the 
passenger  train,  since  his  duty  was  that  of  obedience,  and  lie 
had  a  right  to  presume  that  the  engineer  and  conductor  had 
orders  from  the  train-dispatcher  to  pass  Oakfield,  and  meet 
the  passenger  train  at  some  other  station. 

There  was  a  verdict  and  judgment  in  favor  of  the  plaintiflf 
for  twelve  thousand  dollars.  The  railroad  company  appealed,, 
and  has  assigned  errors. 

The  first  assignment  of  error  is  based  upon  the  ■'*  follow- 
ing instructions  of  the  court,  given  in  charge  to  the  jury,. 
Tis:  "Where  the  direct  or  immediate  cause  of  the  accident 
is  caused  alone  by  the  fault  or  negligence  of  the  conductor 
io  charge  of  the  train,  or  where  the  fault  or  negligence  of  th»> 
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conductor  and  engineer  equally  bring  about  a  collision,  and 
caused  the  death  of  the  fireman,  he  not  being  in  fault,  etc., 
a  recovery  can  be  had," 

And  again:  *'If  it  was  the  duty  of  Spence,  the  fireman,  to 
put  coal  in  the  engine,  and  also  look  ahead  for  any  obstruc- 
tions on  the  track,  and  to  look  out  for  signals  by  the  con- 
ductor, through  the  brakesmen,  and  he  did  not  have  the 
control  or  management  of  the  train,  and  no  right  to  say 
whether  it  should  stop  or  not,  then  he  would  stand  in  the  re- 
lation of  a  subordinate  to  the  conductor." 

And  again:  "And  if  the  proof  shows  that  he  was  fireman, 
....  and  the  conductor  and  engineer  were  both  furnished 
with  the  rules  and  regulations  of  the  company  and  a  time- 
card,  and  ....  you  find  that  the  company  held  the  con- 
ductor and  engineer  equally  bound  for  the  safety  of  the  train 
and  the  observance  of  the  rule  not  to  run  on  the  time  of  the 
passenger  train,  and  further  find  that  the  engineer  carried 
the  train  on  by  and  failed  to  stop  at  Oakfield,  and  that  the 
conductor  failed  or  neglected  to  signal  the  engineer  or  try 
to  stop  the  train,  and  you  further  find  that  the  train  went  on 
and  made  no  stop  and  had  the  collision,  and  plaintiff's  hus- 
,band  was  killed  in  the  performance  of  his  ^^^  duty  as  fire- 
man, without  fault  or  negligence  on  his  part,  then  plaintiff 
could  recover," 

Again:  "If  the  rule  or  regulation  of  the  company  was 
equally  binding  on  the  engineer  and  conductor  to  stop  and 
sidetrack,  and  they  failed  to  do  it,  and  the  conductor  took 
no  steps  to  have  the  engineer  stop  at  Oakfield,  and  you  find 
that  the  failure  to  stop  at  Oakfield  was  the  immediate  and 
direct  or  proximate  cause  of  the  injury,  and  brought  about 
by  the  fault  or  negligence  of  the  conductor,  then  plaintiff 
could  recover." 

The  specific  exceptions  to  the  instructions  of  the  court  re- 
cited above  are,  that  Barnett,  the  conductor,  Hillsman,  the 
engineer,  and  Spence,  the  deceased  fireman,  were  fellow- 
servants,  engaged  in  the  common  employment  of  operating 
the  train  and  getting  it  over  the  track,  and  that  the  company 
is  not  liable  for  personal  injuries  sustained  by  Spence,  by 
reason  of  the  negligence  of  either  the  conductor  or  engineer, 
or  as  the  result  of  their  combined  negligence. 

The  general  rule  is  well  settled  that,  where  the  particular 
duties  to  be  discharged  require  the  services  of  several  per- 
sons, as  in  the  movement  of  railway  trains,  the  safety  of  the 
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employee  depends  not  only  upon  his  own  individual  skill 
and  prudence,  but  likewise  upon  the  caution  and  competency 
of  other  persons  associated  with  him  in  the  business,  and  the 
employee  assumes  the  risk  of  danger  not  only  from  his  own 
negligence,  but  likewise  from  the  negligence  of  his  fellow- 
servants.  But  this  *'*  general  rule  exempting  the  employer 
from  liability  to  one  servant  for  injuries  sustained  in  conse- 
quence of  the  negligence  of  his  fellow-servant,  does  not  apply 
when  it  appears  from  the  facts  in  the  case  that  an  employee 
in  a  subordinate  position  has  been  injured  by  the  negligence 
or  improper  conduct  of  another  servant,  placed  by  thie  master 
in  a  superior  position  over  the  former,  and  where  such  in- 
ferior servant  is  made  subject  to  the  orders  of  such  superior, 
and  when  the  injury  occurs  during  the  performance  of  their 
duties.  A  servant  who  is  in  a  position  of  authority  over  the 
subordinate  servant  is  not,  in  the  sense  of  the  law,  a  fellow- 
servant  in  a  common  employment,  but  represents  the  master, 
who  is  liable  for  his  negligence.  The  reason  for  this  rule, 
stated  by  Judge  McFarland,  in  Railroad  v.  Wheless,  10  Lea, 
746,  43  Am.  Rep.  317,  is  based,  not  upon  the  idea  of  the  rela- 
tive rank  of  the  two  servants  or  tlie  general  superiority  of 
the  one  in  position,  intelligence,  or  skill,  or  in  the  wages  re- 
ceived, but  upon  the  ground  that  the  one  is  placed  under  the 
orders  and  directions  of  the  other,  and  required  to  submit  to 
and  obey  such  orders  in  the  performance  of  his  duties;  tliat 
the  inferior  is  placed  in  the  position  of  a  servant  to  the  supe- 
rior. In  such  cases  the  superior  is  held  to  represent  the 
master. 

In  the  case  of  Louisville  etc.  Ry.  Co.  v.  La/ir,  86  Tenn.  340, 
Judge  Lurton  said,  viz:  **  Where  the  inferior  is  injured  while 
executing  a  lawful  command  of  his  superior,  or  where  the 
superior  represents  and  stands  **•  for  the  master,  and  has  a 
right  to  control  the  movements  of  the  train  and  of  all  the  em- 
ployees, in  all  such  cases  the  rule  of  respondeat  superior  ap- 
plies with  reference  to  any  injury  resulting  from  the  ofTicial 
negligence  of  such  superior":  See,  also.  Railroad  v.  Bowler^ 
9  Heisk.  866;  Eait  Tennessee  etc.  R.  R.  Co.  v.  Collins,  85 
Teun.  227. 

Says  Judge  Cooper,  in  Railroady.  Handman,  13  Lea,  423: 
*'  In  order  to  charge  the  master  the  superior  servant  must  so 
far  stand  in  the  place  of  the  master  as  to  be  charged  in  tite 
particular  matter  with  the  performance  of  a  duty  toward  tlie 
inferior  servant  which,  under  the  law,  the  master  owes  to  sucU 
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servant."  To  the  same  efifect  is  the  statement  of  the  rule  bjr 
Judge  McFarland,  who  says:  "  The  plaintifif  must  show  that 
his  injury  resulted  from  the  carelessness  or  want  of  skill  o£ 
some  one  who,  in  the  particular  matter,  stands  in  the  place: 
of  the  master":  Railroad  v.  WhelesSf  10  Lea,  748;  43  Am^ 
Rep.  317. 

Judge  Lurton,  in  Coal  Creek  Min.  Co.  v.  Davis,  90  Tenn^ 
718,  says:  "Where  there  is  proof  tending  to  show  negligence 
of  a  superior  servant,  whereby  an  inferior  servant  has  beea 
injured,  the  jury  should  be  instructed  that  the  mere  superi-r 
ority  of  grade  or  rank  will  not  determine  the  liability  of  tlie: 
common  employer,  but  that  they  must  look  and  see  whether 
the  negligence  was  in  regard  to  some  duty  to  the  inferior  im- 
posed by  law  upon  the  master,  and  by  the  master  intrusted 
to  the  negligent  superior  servant.  If  this  be  so,  then  the  *®* 
rule  of  resdondeat  superior  applies,  for  such  a  superior  stands, 
in  the  shoes  of  the  master,  and  is  a  vice-principal." 

The  cardinal  inquiry,  then,  that  arises  on  this  record  is. 
whether  the  defendant  company  owed  any  duty  to  the  plain- 
tiflPs  intestate  the  performance  whereof  was  intrusted  to  the 
conductor,  and  whether  the  injuries  were  sustained  in  conse- 
quence  of  a  violation  of  that  duty.  It  will  be  conceded  that 
it  is  the  duty  of  a  railroad  company  to  regulate  the  move- 
ment of  its  trains  so  that  those  moving  in  opposite  directions- 
will  not  come  in  collision.  As  stated  by  the  court  in  Cleve" 
land  etc.  R.  R.  Co.  v.  Keary,  3  Ohio  St.  210:  '*  From  the  very- 
nature  of  the  contract  of  service  between  the  company  and 
its  employees  the  company  is  under  obligations  to  them  to 
superintend  and  control,  with  care  and  skill,  the  dangerous 
force  employed,  upon  which  their  safety  so  essentially  de- 
pends. For  this  purpose,"  said  the  court,  "  the  conductor  iS: 
employed,  and  in  this  he  directly  represents  the  company.. 
They  contract  for  and  engage  his  care  and  skill.  They  com- 
mission him  to  exercise  that  dominion  over  the  operations 
of  the  train  which  essentially  pertains  to  the  prerogatives  of 
the  owner,  and,  in  its  exercise,  he  stands  in  the  place  of  the 
owner,  in  the  discharge  of  a  duty  which  the  owner,  as  a  man^ 
and  as  a  party  to  the  contract  of  service,  owes  to  those- 
placed  under  him,  and  whose  lives  may  depend  on  his 
fidelity." 

It  necessarily  follows  that  a  conductor  placed  ***  in  charge 
of  a  freight  train,  with  authority  to  direct  and  control  its- 
movements,  is  a  representative  of  the  company,  charged  with 
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the  performance  of  a  duty  which  the  company  owes  to  tha 
public  and  its  employees  on  the  train. 

That  the  conductor  was  the  superior  of  the  fireman,  and  in 
full  charge  of  the  freight  train,  we  think  is  abundantly  shown 
in  the  testimony  of  J.  A.  Fratos,  the  train-dispatcher  of  de- 
fendant, A.  H.  Ellington,  the  conductor  of  the  collided  paa- 
senger  train,  Wiggins,  the  division  superintendent,  and  other 
railroad  employees  who  were  examined  as  witnesses. 

Ellington  testified,  viz:  "The  engineer  had  no  right  to  run 
by  Oakfield,  and  the  conductor  had  the  right,  and  it  was  his 
duty,  to  have  stopped  the  engineer  in  passing  Oakfield;  ha 
had  the  authority,  and  ought  to  have  stopped  him."  Again 
he  says:  "If,  on  approach  to  Oakfield,  the  engineer  blew  off 
brakes  the  conductor  should  have  stopped  him,  and  after  ha 
got  past  he  ought  to  have  stopped  him." 

J.  A.  Frates,  the  train-dispatcher,  testified:  "If  he  [the 
conductor]  did  not  have  time  to  make  Medina  it  would  have 
been  his  duty  to  see  that  the  train  was  stopped  at  Oakfield, 
and  get  out  of  the  way;  to  signal  the  engineer  to  stop,  and 
see  that  the  brakes  were  applied.  Again,  he  should  have 
arrived  at  Oakfield  and  been  on  the  sidetrack  five  minutea 
before  the  schedule  time  of  the  passenger  train."  Again,  he 
was  asked  if  he  (the  conductor)  *®'  had  authority  to  atop 
the  train,  to  which  he  replied  in  the  affirmative, 

N.  D.  Wiggins,  division  superintendent,  testified  that  it 
was  the  duty  of  the  conductor  to  have  signaled  him  to  stop. 

W.  B.  Dunn,  a  freight  conductor,  testified  "that,  if  the 
engineer  attempted  to  pass  on,  it  was  the  duty  of  the  con- 
ductor to  try  to  stop  him." 

Rule  4  of  the  company  is,  viz:  "Engineers  are  required  to 
obey  the  orders  of  conductors  when  not  contrary  to  the  spirit 
of  these  rules." 

Rule  91.  "Conductors  will  be  held  accountable  for  the 
conduct  of  their  trainmen." 

This  evidence,  we  think,  sufficiently  shows  the  relation  of 
the  conductor  to  the  company  and  the  other  employees,  which 
was  that  of  a  vice-principal  and  representative  of  the  company. 

In  the  case  of  Cleveland  etc.  R.  R.  Co.  ▼.  Keary^  8  Ohio  St 
201,  it  was  held  that  when  a  brakeman  in  the  employ  of  a 
railroad  company,  on  a  train  under  the  control  of  a  conductor 
having  exclusive  command,  was  injured  by  the  carelessness 
of  the  cotuluctor,  the  company  was  responsible;  holding  that 
the  conductor,  in  such  case,  was  the  sole  and  immediate 

AM.  St.  Kbt.,  Vou  XUI.-fi8 
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representative  of  the  company,  upon  whom  rested  the  obliga- 
tion to  manage  the  train  with  Bkill  and  care. 

The  case  of  the  Chicago  etc.  Ry.  Co.  v.  Ross,  112  U.  S.  390, 
was  an  action  brought  by  a  locomotive  engineer  to  recover 
damages  for  injuries  received  in  a  collision,  which  was  caused 
*®*  by  the  negligence  of  the  conductor  of  the  train.  The 
negligence  of  the  conductor  was  in  failing  to  show  to  the 
engineer  the  order  which  he  had  received  to  stop  the  train  at 
South  Minneapolis  until  the  gravel  train,  coming  on  the  same 
road  from  an  opposite  direction,  had  passed,  and  the  engineer, 
in  ignorauce  of  the  approach  of  the  gravel  train,  went  for- 
ward, and  the  collision  occurred.  It  was  held  that  the  con- 
ductor and  engineer,  though  both  employees,  were  not  fellow- 
servants;  that  the  conductor  was  the  representative  of  the 
company,  standing  in  its  place  and  stead  in  the  running  of 
the  train,  and  that  the  engineer  was,  in  that  particular,  his 
subordinate,  and  that  for  the  former's  negligence,  by  which 
the  latter  was  injured,  the  company  was  responsible. 
"  It  is  claimed  by  counsel  for  appellant,  in  their  brief,  that 
the  Ross  case  has  been  virtually  overruled  by  a  recent  deci- 
sion of  the  United  States  supreme  court,  in  the  case  of  the 
Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  368.  We  have 
carefully  examined  that  case,  and  do  not  find  that  it  over- 
rules the  Ross  ease. 

The  Ross  case  is  in  entire  harmony  with  the  adjudications 
of  this  court,  and  has  been  heretofore  cited  with  approval: 
East  Tennessee  etc.  R.  R.  Co.  v.  De  Arinond,  86  Tenn.  78;  6  Am. 
St.  Rep.  816.  The  case  of  Railroad  v.  Kenley,  92  Tenn.  207, 
is  the  most  recent  enunciation  by  this  court  of  the  principles 
involved  in  this  case.  In  that  case  it  appeared  that  a  brake- 
man  had  sustained  personal  injuries  in  consequence  '®*  of 
a  defective  foot-rest  attaclied  to  the  caboose,  and  used  by  the 
brakeman  in  ascending  to  the  top  of  the  car.  The  brakeman 
had  made  complaint  to  the  conductor  of  his  train  that  the 
foot-rest  was  defective,  and  the  question  presented  for  decision 
was  whether  notice  to  the  conductor  was  notice  to  the  com- 
pany. It  was  contended  that  the  conductor  had  no  power  or 
agency  in  the  construction  or  repairing  of  cars,  and  that  notice 
should  have  been  served  upon  the  car-inspector  or  master  of 
trains.  The  court  held  that  the  conductor  was  the  immediate 
superior  of  the  brakeman,  and  his  assurance  that  the  matter 
'would  be  remedied  is,  in  law,  to  be  imputed  to  the  master. 
As  the  vice-principal,  in  charge  of  the  train  and  as  to  th^ 
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crew  operating  the  train,  notice  to  him  was  notice  to  the 
master,  and  an  assurance  of  remedy,  made  upon  complaint 
of  one  of  his  subordinates,  and  in  regard  to  an  appliance  upon 
his  own  train,  was  an  act  within  the  sphere  of  his  duty 
toward  his  inferior. 

The  record  shows  that,  as  this  freight  train  approached 
Oakfield,  the  brakes  were  applied  by  the  trainmen,  in  accord- 
ance with  their  usual  custom  on  reaching  that  station,  but 
the  engineer  gave  a  signal  to  let  the  brakes  off,  and  the  train, 
witiiout  stopping  at  Oakfield,  passed  on  to  the  place  of  the 
accident.  The  conductor,  in  permitting  his  freight  train  to 
pass  Oakfield,  in  violation  of  the  time-card  rules,  was  guilty 
of  official  negligence,  which  in  law  is  imputed  to  the  com- 
pany. It  is  **•  strenuously  insisted  by  counsel  for  the  com- 
pany that  the  negligence  of  Hillsman,  the  engineer  of  the 
freight  train,  in  passing  Oakfield  in  violation  of  the  time-card 
rule,  was  the  proximate  cause  of  the  accident,  and  that,  as 
Hillsman,  the  engineer,  and  Spence,  the  deceased  fireman, 
were  fellow-servants,  the  company  is  not  liable.  This  posi- 
tion cannot  be  maintained,  for  the  reason  tliat  we  find  from 
the  record  that  the  conductor,  as  the  immediate  vice-princi- 
pal and  representative  of  the  company,  was  in  command  of 
this  train,  and  his  official  negligence  is  shown  to  have  ma- 
terially contributed  to  bring  about  the  disaster. 

The  rule,  as  stated  by  Mr.  Thompson  in  his  work  on  Negli- 
gence, volume  2,  page  981,  is,  viz:  "If  the  negligence  of  the 
master  combines  with  the  negligence  of  a  fellow-servant,  and 
the  two  contribute  to  the  injury,  the  servant  injured  may 
recover  damages  of  the  master."  This  rule  was  approved  by 
this  court  in  Railroad  v.  Kenley,  92  Tenn.  207,  decided  at 
Nashville.  Judge  Lurton,  in  that  case,  stated  that  the  rea- 
«on  of  the  rule  is  obvious.  The  servant  contracts  to  assume 
the  dangers  incident  to  the  negligence  of  his  fellow-servant, 
but  he  does  not  and  cannot  contract  to  assume  the  risk  of 
the  negligence  of  the  master.  Not  agreeing  to  assume  any 
part  of  the  negligence  of  the  master,  if  such  negligence  proxi- 
mately contributes  to  his  injury  he  may  recover,  notwith- 
standing his  injury  was  due  to  the  combined  negligence  of 
the  master  and  his  fellow-servant." 

**'  The  next  assignment  of  error  is  as  follows:  **3.  Error 
in  court  charging  railroads  are  operated  through  their  em-^ 
ployees,  and  whenever  any  employee  is  guilty  of  any  fault  or 
negligence,  that  is  the  fault  of  the  company  itself,  and,  when 
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a  party  is  injured  because  of  that  negligence,  under  certain, 
circumstances  he  can  recover." 

This  language  was  used  by  the  circuit  judge  in  opening  his^ 
charge  to  the  jury,  and,  when  considered  in  connection  with 
the  language  that  innmediately  follows,  it  is  fully  explained, 
and  could  not  have  misled  the  jury.  The  very  next  sentence- 
following  the  objectionable  paragraph  is,  viz:  "The  rule  of 
law  in  this  state  is,  where  a  person  is  injured  by  the  fault  or 
negligence  of  a  fellow-servant,  then  no  recovery  can  be. had.. 
The  engineer  and  fireman,"  the  court  continues,  "in  charge- 
of  an  engine  are  fellow-servants,  and  whenever  the  accident 
is  brought  about  alone  by  the  fault  or  negligence  of  the  en- 
gineer, then  no  recovery  can  be  had." 

We  find  no  error  in  the  instructions  given  by  the  court,  nor 
in  its  refusal  to  charge  as  requested,  but  consider  the  charge 
a  sound  exposition  of  the  law  of  the  case. 

It  is  next  assigned  as  error  that  the  court  erred  in  exclud- 
ing evidence,  viz:  Defendant's  counsel  asked  the  witness 
Poe  "If  Hillsman  [the  engineer]  had  been  looking,  state 
whether  he  could  have  seen  the  other  train."  While  the 
court  sustained  the  plaintiff's  objection,  the  defendant  *** 
in  the  very  next  answer  got  the  benefit  of  the  testimony  de- 
sired.    The  next  question  asked  Poe  was  as  follows: 

"Q.  How  was  the  road  there?  A.  We  were  on  a  straight 
line." 

"Q.  How  far  ahead  could  he  [Hillsman,  the  engineer} 
have  seen  on  that  straight  line?  A.  He  could  have  seen 
nearly  a  quarter  of  a  mile." 

"Q.  Could  he  have  seen  ahead  if  he  had  been  looking?" 
A.  Yes,  sir;  he  could  have  seen  further  around  than  the 
other  train  [men]  could." 

The  next  assignment  of  error  is  based  upon  the  charge  in 
respect  to  the  measure  of  damages,  viz:  "  That,  in  estimating: 
the  damages,  the  jury  should  look  to  the  proof  as  to  what 
was  the  expectancy  of  life  of  the  deceased,  and  see  what 
amount  he  was  able  to  and  was  earning  at  and  before  his 
death,  and  from  all  the  proof  ....  decide  what  he  would 
have  earned  during  that  expectancy  of  life  from  the  time  of 
his  death,  and  then  allow  her  such  sura  as  would  reasonably 
compensate  her  for  the  loss  of  what  he  would  have  earned 
during  that  expectancy  of  life  from  the  time  of  his  death." 

This  charge  was  erroneous.  It  was  perfectly  competent 
for  the  plaintiff  to  prove  the  expectancy  of  life  of  the  deceased^ 
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his  capacity  for  earning  money,  his  habits,  age,  and  condi- 
tion. But  it  was  erroneous  for  the  court  to  charge  that  they 
must  "decide  what  he  [the  deceased]  would  have  earned  **• 
•during  that  expectancy  of  life  from  the  time  of  his  death, 
-and  then  allow  her  such  sum  as  would  reasonably  compen- 
sate her  for  the  loss  of  what  he  would  have  earned  during 
that  expectancy  of  life  from  the  time  of  his  death." 

Tiie  assessment  of  damages  in  actions  of  this  character 
■does  not  admit  of  fixed  rules  and  mathematical  precision,  but 
is  a  matter  left  to  the  sound  discretion  of  the  jury.  The 
courts  refuse  to  lay  down  any  cast-iron  rules  or  mathematical 
formula  by  which  such  damages  are  to  be  ciphered  out  by 
juries.  It  is  the  duty  of  the  court  to  point  out  the  different 
elements  proper  to  be  considered  in  the  assessment  of  dam- 
Ages,  but  it  is  erroneous  to  give  the  jury  a  rule  by  which  to 
figure  out  the  damages  as  they  would  a  mathematical  problem 
in  cases  like  this,  where  the  future  earnings  of  the  deceased, 
and  his  expectation  of  life,  are  mere  probabilities. 

As  stated  by  Judge  Snodgrass  iu  Louisville  etc.  Ry.  Co.  v. 
Stacker,  86  Tenn.  343;  6  Am.  St.  Rep.  840,  "  the  age,  condi- 
tion, capacity  of  earning  money,  and  expectation  of  life  are 
all  to  be  considered,"  but  the  circuit  judge,  in  this  instruc- 
tion, tells  the  jury  they  must  decide  what  the  deceased  would 
have  earned  during  that  expectancy  of  life,  and  allow  his 
widow  compensation  for  the  loss  of  what  he  would  huve 
earned. 

The  amount  deceased  would  have  earned  during  his  ex- 
pectation of  life  was  purely  a  matter  of  speculation,  and  his 
expectation  of  life  was  a  mera  probability. 

190  'pjjjg  instruction  ignores  the  fact  that  plaintiff's  intes- 
tate was  engaged  in  a  most  hazardous  occupation,  and  that 
ins  expectation  of  life  while  it  was  exposed  to  the  perils  of 
railroad  service  was  more  precarious  than  if  he  had  been 
engaged  in  some  less  dangerous  employment.  The  wages  he 
would  have  earned  were  contingent  upon  his  enjoyment  of 
this  precarious  expectation  of  life,  upon  the  constancy  of  iiis 
■employment,  and  upon  the  ])erformance  of  his  dutieb  with 
regularity  and  satisfaction  to  his  employer. 

The  objection  to  the  charge  is,  that  both  elements  of  dam- 
ages are  treated  as  assured  facts,  and  the  jury  were  invited 
to  calculate  the  damages  by  this  uncertain  standiird,  instead 
of  leaving  the  assessuient  of  the  damages  to  their  sound  dig- 
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cretion,  upon  a  consideration  of  all  the  elements  of  damages 
admitted  in  evidence. 

For  the  error  indicated  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

Railroads — Master  and  Sebvant — Conductors  as  Vice-principals. — 
A  railway  conductor  having  the  entire  control  and  management  of  a  traia 
is  the  vice-principal  of  his  employer,  for  whose  negligence  such  employer  is- 
answerable  to  subordinate  servants:  Daniels  v.  Chesdpeake  etc.  Ily.  Co.,  3fr 
Vf.  Va.  397;  32  Am.  St.  Rep.  870;  Georgia  Pac.  Ry.  Co.  v.  Davis,  92  Ala. 
300;  25Am.  St.  Rep.  47.  See,  also,  the  extended  note  to  Moon  v.  Ridimond 
etc  R.  R.  Co.,  49  Am.  Rep.  406-415. 

Railroads — Fellow-servants. — A  conductor  and  fireman  were  held  to 
be  in  Slater  v.  Jewett,  85  N.  Y.  61;  39  Am.  Rep.  627.  A  conductor  on  a 
freight  train  and  a  fireman  on  a  following  freight  train,  both  belonging  to 
the  same  company,  are  fellow-servants:  Jenkins  v.  Richmond  etc  R.  R.  Co., 
39  S.  C.  507;  39  Am.  St.  Rep.  750. 

Master  and  Servant— Vice-principal — Gkneral  Role.— If  a  master 
owes  a  duty  to  his  servants  and  deputes  the  performance  of  that  duty  to 
another  servant,  then  the  latter  is  the  representative  of  the  master  who  i» 
chargeable  with  his  knowledge,  and  his  negligence  in  not  performing  such 
duty  to  another  servant  is  the  negligence  of  the  master  for  whicii  he  is  an- 
swerable: ELledge  v.  National  City  etc.  Ry.  Co.,  100  Cal.  282;  38  Am.  St. 
Rep.  290,  and  note.  To  the  same  effect  see,  Libhy  v.  Scherman,  146  111.. 
540;  37  Am.  St.  Rep.  191,  and  note,  and  Hankins  v.  New  York  etc.  R.  R, 
Co.,  142  N.  Y.  416;  40  Am.  St.  Rep.  616,  and  note. 

Master  and  Servant. — The  Combined  Negligence  of  the  Master 
End  a  fellow-servant  renders  the  former  liable  to  a  servant  injured  therebyr 
Bluedorn  v.  Missouri  Pac  Ry.  Co.,  108  Mo.  439;  32  Am.  St.  Rep.  615,  and 
note,  with  the  cases  collected. 

Damages — Meascrb  o»  for  Causing  Death. — The  true  measure  of 
damages  for  wrongful  death  is  the  pecuniary  loss  suffered,  without  solatium. 
for  mental  suffering  or  grief;  and  the  pecuniary  loss  is  wliat  the  deceased 
would  probably  have  earned  by  his  labor  in  his  business  which  would  hav& 
gone  to  the  support  of  his  family.  In  fixing  this  amount  consideratioa 
should  be  given  to  the  age  of  the  deceased,  his  health,  his  ability,  and  dis^ 
position  to  labor,  his  habits  of  living,  and  his  expenditures:  McHugh  v.. 
Schlouer,  159  Pa.  St.  480;  39  Am.  St.  Rep.  699,  and  note. 
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[93  Teknesseb,  276.] 
Thk  Statute  of  Fraods  must  bb  Spbciallt  Pleaded,  and  cannot  b« 
relied  upon  under  the  general  issne. 

J,  A.  Campbell  and  John  R.  Beasley,  for  the  appellant. 

Elder  tfc  Milligan,  for  the  respondent. 

are  Wilkes,  J.  The  only  question  of  importance  in  this 
cause  is  whether  the  statute  of  frauds  can  be  relied  upon 
under  the  general  issue,  or  whether  it  must  be  specially 
pleaded  by  the  defendant,  in  order  that  he  may  obtain  the 
benefit  of  the  same.  *''''  The  decisions  are  uniform  that  the 
statute  must  be  set  up  in  the  pleadings,  and  its  benefits 
claimed  in  all  cases  where,  in  fact  or  in  law,  the  defendant 
admits  making  the  alleged  contract,  otherwise  the  defendant 
will  be  held  to  have  waived  the  benefit  of  it. 

In  many  of  the  states  of  the  union,  and  in  England  until 
the  making  of  the  late  rules  under  the  judicature  act,  it  was 
held  that  a  denial  of  the  agreement  set  up  places  tlie  burden 
of  proving  it  upon  the  plaintiff',  and  he  must  sustain  it  by 
proper  evidence,  and  the  objection  that  parol  evidence  is  in- 
sufficient may  be  interposed  at  any  time:  See  the  cases 
cited  and  collated  in  8  Am. &  Eng.  Ency.of  Law,  747;  Hotchkisa 
V.  Ladd,  36  Vt.  593;  86  Am.  Dec.  682;  Talbot  v.  Bowen,  1  A.  K. 
Marsh.  463;  10  Am.  Dec.  747;  Wynn  v.  Garland,  19  Ark.  23; 
68  Am.  Dec.  191. 

On  the  other  hand  it  is  held  in  many  of  the  states  that  a 
failure  to  plead  the  statute  specially  is  held  to  be  a  waiver  of 
its  benefit,  and  a  consent  that  the  agreement  may  be  proven 
by  parol.  It  has  been  so  held  in  Alabama,  Arkansas,  Illinois, 
Missouri,  Maine,  Massachusetts,  and  other  states:  See  Bng- 
ham  V.  Carlisle,  78  Ala.  243;  56  Am.  Rep.  28;  Guynn  v.  Mo 
Cauley,  32  Ark.  97;  Chicago  etc.  Coal  Co.  v.  Liddell,  69  111. 
639;  Gordon  v.  Madden,  82  Mo.  193;  Farwell  v.  Tilhon,  76 
Me.  227;  Graffam  v.  Pierce,  143  Mass.  386,  and  other  cases. 

We  consider  the  question  an  open  one  under  our  decisions. 

In  the  case  of  Brakefield  v.  Anderson,  87  Tenn.  •**  206, 
the  court  said:  "Either  party  may  repudiate  the  contract 
whenever  he  may  choose  to  do  so  without  incurring  any 
liability  for  its  breach;  but,  when  one  party  seeks  its  enforce- 
ment through  the  courts,  the  statute,  to  be  made  available, 
must  be  relied  on  as  a  defense." 


920  CiTTT  V.  Manufactueing  Company.  [Tenn. 

This  case,  however,  does  not  decide  whether  the  statute 
may  be  relied  on  in  the  evidence  or  must  be  relied  on  in  tlie 
pleadings. 

In  Sneed  v.  Bradly,  4  Sneed,  304,  the  court  said:  "The 
doc;trine  is  now  well  established  that  upon  a  bill  for  the 
epecific  execution  of  such  a  contract,  if  the  contr;ict  be  fully 
eet  forth  in  the  bill,  and  the  defendant  admits  it  in  his 
answer,  and  submits  to  waive  the  statute  of  frauds,  or  does 
not  insist  upon  the  statute  as  a  defense,  a  specific  perform- 
ance of  the  contract  will  be  decreed." 

It  is  also  held  in  Jennings  v.  Bishop  (Nashville,  Dec.  1883), 
referred  to  in  Brakefield  v.  Anderson,  87  Tenn.  206,  that  a 
parol  contract  may  be  specifically  executed  against  either 
party  if  he  fails  or  refuses  to  rely  upon  the  statute. 

None  of  these  Cases  pass  directly  upon  the  point  of  practice 
now  involved  and  under  consideration.  The  case  of  Townsend 
V.  Sharp,  2  Over.  192,  is  relied  upon  as  settling  the  question 
in  this  state.  In  that  case  the  action  was  brouglit  upon  a 
breach  of  a  lease  for  fourteen  months,  and,  among  other 
things,  the  general  issue  was  pleaded.  The  declaration  also 
alleged  that  the  lessee  was  to  pay,  and  had  paid,  a  certain 
quantity  of  corn  in  *''*  part  performance  of  his  lease.  Upon 
the  trial  the  plaintiff  offered  to  prove  the  statements  made  in 
the  declaration  by  parol,  to  which  the  defendant  objected; 
but  the  court  overruled  the  objection,  received  the  parol  testi- 
mon}',  and  instructed  the  jury  that,  if  they  believed  the  con- 
tract was  made,  and  in  part  executed,  by  the  parties  the  case 
was  not  within  the  statute. 

The  only  question  passed  upon  by  this  court,  on  appeal, 
was  whether  part  performance  would  take  tiie  contract 
out  of  the  statute.  From  an  examination  of  other  cases  in- 
volving the  statute  we  find  that  it  has  been  the  almost  uni- 
versal practice  to  plead  it  when  it  is  to  be  relied  on :  See 
Paiton  v.  McClure,  Mart.  &  Y.  348;  Newman  v.  Carroll,  3 
Yerg.  26,  and  other  cases. 

When  the  case  of  Townsend  v.  Sharp,  2  Over,  192,  was  de- 
cided it  was  the  holding  of  our  courts  that  contracts  not 
complying  with  the  fetatute  of  frauds  were  void:  See  Pipkin 
V.  James,  1  Humph.  325;  34  Am.  Dec.  652;  Crippin  v.  Bear- 
den,  5  Humph.  130,  and  other  cases. 

At  the  present  time  our  holding  is  that  such  contracts  are 
voidable  merely,  at  the  option  of  either  party,  and  not  void: 
See  Brakefield  v.  Anderson,  87  Tenn.  206. 
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In  view  of  this  holding  we  are  of  opinion  the  better  prac- 
tice is  to  require  the  statute  of  frauds  to  be  specially  pleaded 
whenever  it  is  desired  to  rely  upon  it  as  a  defense.  To  allow 
the  defendant  to  proceed  with  his  defense  and  speculate  upon 
■*®®  his  chances  of  a  successful  opposition  until  a  large  bill  of 
-cost  has  accumulated,  and  then,  when  he  finds  the  chiinces 
Against  him,  to  permit  him  to  interpose  the  statute,  would 
be  an  unreason.able  advantage  to  him  at  the  expense  of  the 
plaintiff.  If  the  contract  is  voidable  under  the  statute,  and 
the  defendant  intends  to  rely  upon  that  fact  and  avoid  it,  it 
is  but  just  that  he  should  so  notify  the  plaintiff,  to  the  end 
that  the  litigation  may  end.  If  he  does  not  rely  upon  the 
statute  in  his  pleading  it  is  but  just  tiiat  the  contract  be 
enforced. 

The  mere  denial  of  the  execution  of  the  contract  is  not 
equivalent  to  denying  its  validity  and  legality,  since  the 
contract  may  have  been  made,  and  still  be  invalid  and 
voidable  under  the  statute. 

The  judgment  of  the  court  below  is  reversed,  and  appellee 
will  pay  the  costs  of  the  appeal,  and  tiie  cause  is  remanded 
to  the  court  below  for  a  new  trial.  The  costs  of  the  court 
below  will  be  adjudged  by  that  court. 


Statute  o»  Frauds — Necessity  for  Pleadiko. — The  statnte  of  frauds 
mast  be  pleaded  in  order  tocoustitute  it  a  defense:  Switzerv.  Skileit,  3  Giliii. 
S29;  44  Am.  Dec.  723,  and  note;  Osborne  v.  Endicolt,  t>5  Cal.  149;  65  Am. 
Dec.  498.  See,  also,  the  note  to  Speyer  v.  Desjardiiu,  36  Am.  St.  Kep.  477, 
and  Wentworth  t.  Wentvcorlh,  72  Am.  Dec.  102,  and  the  extended  note  to 
BotcJJciM  r.  Laddt  86  Am.  Dec.  684. 
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[93  Tenkessee,  8SS.] 

Ba5K8  kvn  BAKKnvo.— An  Indorsement  tor  Ck>LL«(moir  doks  hot,  •» 
a  general  rule,  vest  title  to  tlie  property  in  a  l>ank,  and  if  the  paper 
passes  into  the  bauds  of  an  assignee  in  iunolvency  of  the  batik,  the 
owner  may  recover  it  or  its  proceeds. 

Banks  and  Banking— IssoLvitNcT.  — If  a  Collection  Indorsed  to  a 
Bank  is  collected  by  it,  and  it  afterwards  makes  an  assignment  for  the 
benefit  of  creditors,  the  relation  between  it  and  the  owner  of  the  prop, 
arty  is  that  of  debtor  and  creditor,  and  he  cannot  iin|H>so  any  irust 
upon  the  proceeds  in  tiie  hands  of  the  assignee,  unless  there  is  bonis 
agreement  or  course  of  dealing  wiiereby  the  funds  wore  to  bo  held 
separate,  and  the  identical  proceeds  remitteiL     The  existence  of  such 
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agreement  ia  disproved  by  evidence  showing  that  the  proceeds  were 
directed  to  be  transmitted  by  a  check  on  another  bank.  The  fact  that 
the  payment  of  the  collection  was  made  in  overdrafts  which  were,  sub- 
sequently to  the  assignment,  paid  to  the  assignee,  is  not  material. 

Banes  and  Banking.— A  Collecting  Bank  is  Entitled  to  Receive  i» 
Payment  overdrafts  and  certificates  of  deposit  on  itself,  and  thereby  to 
discharge  the  debtor. 

An  Assioneb  for  the  Benefit  of  Creditors  Takes  the  Property  ani> 
Chosks  in  Action  of  his  assignor,  not  as  a  purchaser  for  value,  but  as  a 
volunteer,  and  therefore  subject  to  all  defenses  to  which  tliey  would 
be  subject  if  in  the  hands  of  the  assignor. 

Banks  and  Banking. — A  Check  Drawn  on  a  Bank  is  not  an  Equitable 
Assignment,  and  therefore  is  not  entitled  to  precedence  over  an  assign- 
ment for  the  benefit  of  creditors  made  by  the  drawer  before  the  check 
is  accepted  or  presented  for  payment. 

Sam  Holding,  E.  H.  Hatcher,  and  George  T.  Hughes,  for 
Akin. 

J.  0,  McReynolds,  for  Jones. 

'**  McAlister,  J.  The  question  presented  in  this  record, 
Btated  in  general  terms,  is,  whether  the  holder  of  two  certain 
cliecks  drawn  by  the  Bank  of  Columbia  prior  to  making  a 
general  assignment,  is  entitled  to  payment  in  full  out  of  cer- 
tain funds  in  the  hands  of  the  assignee  of  said  bank,  or  whether 
said  cbeck-holder  is  merely  a  general  creditor  of  said  bank,  and, 
as  such,  only  entitled  to  a  ratable  share  in  the  distribution  of  its 
assets.  It  appears  from  the  record  that  on  October  17,  1891, 
the  Bank  of  Columbia  made  a  general  assignment  for  tlie 
benefit  of  its  creditors.  The  ''*  trustee  named  in  the  deed 
having  declined  to  serve,  A.  N.  Akin  was  duly  appointed, 
and  hiis  been  administering  the  trust.  The  present  bill  was 
filed  by  the  trustee  against  the  creditors  of  said  bank  for  tho 
settlement  of  all  matters  growing  out  of  said  trust,  and  for 
the  adjudication  of  all  questions  of  priorities. 

The  defendants,  J.  W.  Manier  &  Co.,  are  merchants  doing 
business  in  Nashville,  and,  on  or  about  September  29,  1891, 
inclosed  to  the  Bank  of  Columbia  a  draft  on  Massey  &  Son, 
of  Lipscomb,  Tennessee,  for  the  sum  of  one  hundred  and 
thirty-seven  dollars  and  twenty  cents,  drawn  by  Manier  &  Co, 
to  their  own  order,  and  indorsed  by  said  firm  to  the  Bank  of 
Columbia  for  collection.  Massey  &  Son,  the  drawees  of  said 
draft,  on  October  15, 1891,  gave  their  check  on  the  Bank  of 
Columbia  in  payment  of  said  draft,  which  overdrew  their 
account  in  said  bank  in  the  sum  of  one  hundred  and  two 
dollars  and  twelve  cents.     It  appears  that  Massey  &  Son  had 
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to  their  credit  in  said  bank,  at  the  time  of  drawing  the  check, 
the  sum  of  thirty-five  dollars.  The  draft  was  canceled  by 
the  bank  and  delivered  up  to  Massey  &  Son.  Manier  &  Co., 
in  their  letter  inclosing  tlie  draft  for  collection,  had  directed 
the  bank  to  remit  the  proceeds  in  New  York  exchange.  On 
October  16,  1891,  the  Bank  of  Columbia  sent  to  Manier  & 
Co.  its  check  on  the  Merchants'  National  Bank  of  Louisville, 
covering  proceeds  of  draft  on  Massey  &  Son.  Manier  &  Co. 
received  said  check  on  October  17th,  atul  immediately  tele- 
graphed to  the  Merchants'  National  '*®  Bank  of  Louisville 
to  know  if  this  check  would  be  paid,  and  were  informed 
that  it  would  not  be  paid.  It  appears  that  on  the  same 
day  the  Bank  of  Columbia  made  a  general  assignment 
for  the  benefit  of  its  creditors.  Manier  &  Co.,  on  the 
same  day,  returned  this  check  to  the  Bank  of  Columbia,  in- 
forming its  cashier  they  would  claim  payment  in  full  out  of 
the  assets  of  said  trust.  It  further  appears  that  at  the  time 
Manier  &  Co.  received  the  draft  on  the  Merchants'  National 
Bank  of  Louisville,  Kentucky,  there  was  to  the  credit  of  tiio 
Bank  of  Columbia  in  said  Louisville  bank  something  over 
two  thousand  two  hundred  and  fifty  dollars.  All  drafts  drawn 
on  the  Louisville  bank  by  the  Bank  of  Columbia  subsequent  to 
October  14,  1891,  were  refused  payment  when  presented. 
Some  time  after  the  assignment  the  Merchants'  National 
Bank  of  Louisville,  with  the  assent  of  the  trustee  of  the  Bank 
of  Columbia,  but  without  the  knowledge  of  Manier  «fc  Co., 
paid  out  of  the  funds  to  the  credit  of  the  Bank  of  Columbia 
such  drafts  as  had  been  presented  to  it,  in  the  order  of  presen- 
tation, until  the  whole  fund  was  exhausted.  The  telegram 
sent  by  Manier  &  Co.  to  the  Merchants'  National  Bank  was 
received,  and  payment  of  their  check  refused,  before  the  pres- 
entation of  many  of  the  drafts  which  were  afterward  {tjiid. 
No  offer  has  been  made  to  pay  the  draft  heid  by  Manier  & 
Co.,  and  there  are  now  no  funds  with  which  to  pay  it  to  the- 
credit  of  the  Bank  of  Columbia  in  the  Louisville  bank.  It 
further  appears,  that,  after  the  affairs  of  tlie  '*'  Bank  of 
Columbia  went  into  the  hands  of  the  assignee,  Massey  &  Son 
paid  their  overdraft,  amounting  to  one  hundred  and  two  dol- 
lars and  twelve  cents,  in  full  to  said  asHJgnee.  Tljis  is  a  full 
statement  of  facts  appearing  in  the  record  with  respect  to  tlie 
check  on  the  Merchants'  National  Bank  of  Louisville  given 
by  the  Bank  of  Columbia  to  Manier  &  Co.  for  the  proceed* 
of  their  draft  on  Massey  &,  Son. 
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The  other  claim  of  Manier  &  Co.  is  based  upon  the  follow- 
ing statement  of  agreed  facts:  It  appears  that  on  or  about 
September  8,  1891,  Manier  &  Co.  inclosed  to  the  Bank  of 
Columbia,  for  collection,  the  note  of  W.  K.  Stephens,  dated 
July  3,  1891,  payable  to  the  order  of  Manier  &  Co.,  and  due 
October  1st  thereafter,  for  the  sum  of  one  hundred  and 
ninety-five  dollars  and  ninety-five  cents.  The  bank  was 
•directed  to  remit  the  proceeds  of  the  note  to  Manier  &  Co. 
in  New  York  exchange.  Oa  October  13,  1891,  W.  K. 
Stephens,  the  maker  of  this  note,  paid  it  by  an  overdraft  on 
the  Bank  of  Columbia.  At  the  time  his  check  was  given 
the  account  of  Stephens  was  overdrawn  in  the  sum  of  eleven 
hundred  dollars,  and  had  remained  overdrawn  since  May 
51,  1891.  On  October  13,  1891,  the  Bank  of  Columbia  sent 
to  Manier  &  Co.  their  check  on  the  Importers  and  Traders* 
National  Bank  of  New  York  for  the  sum  of  one  hundred  and 
ninety-five  dollars  and  forty-five  cents,  with  the  advice  that 
it  was  given  for  the  amount  collected  on  the  Stephens  note. 
This  check  was  received  in  due  course  of  mail  by  Manier  & 
Co.,  and  at  once  forwarded  by  them  to  New  York,  and  pre- 
sented for  payment.  Payment  was  refused,  and  thereupon 
^*®  the  check  was  protested,  and  all  proper  notifes  given. 
Manier  &  Co.  immediately  notified  the  trustee  for  the  Bank 
of  Columbia,  and  made  claim  on  him  for  the  full  amount  of 
the  check. 

As  already  stated  in  connection  with  the  Massey  &  Son 
•draft,  the  Bank  of  Columbia,  on  October  17,  1891,  made  a 
general  assignment  for  the  benefit  of  its  creditors.  It  fur- 
ther appears  that,  when  the  check  was  presented  to  the  Im- 
porters and  Traders'  National  Bank  of  New  York,  there 
-was  to  the  credit  of  the  Bank  of  Columbia  in  the  New  York 
bank  suflBcient  funds  to  meet  it.  Subsequent  to  presen- 
tation of  defendant's  check,  the  Importers  and  Traders' 
National  Bank  paid  to  the  trustee  of  the  Bank  of  Columbia 
tlie  balance  to  the  credit  of  said  bank,  and  this  amount  the 
trustee  now  holds  as  a  separate  fund,  subject  to  the  orders 
of  the  court  in  this  case.  It  should  be  stated  that,  after  the 
afi'airs  of  the  bank  went  into  the  hands  of  the  assignee,  it 
was  ascertained  that  Stephens'  account  was  overdrawn  on 
October  16th,  the  last  day  the  bank  transacted  business,  in 
the  sum  of  fourteen  hundred  dollars,  and  that  it  had  been 
overdrawn  more  tlian  three  hundred  dollars  since  July  31, 
1891.     The  assignee,  acting  upon  advice  of  counsel,  after- 


Jan.  1894.]  Akin  v.  Jones.  925 

ward  compromised  and  settled  Stephens'  overdraft,  realizing, 
something  more  than  fifty  per  cent  of  same,  which  went 
into  the  trust  fund. 

Upon  the  foregoing  facts  the  chancellor  decreed,  viz:  1.. 
That  Manier  &  Co.  had  tlie  right  to  repudiate  the  check  on 
Louisville  given  by  the  '*•  Bank  of  Columbia  in  payment 
of  the  Massey  &  Son  draft,  in  violation  of  instructions  to- 
send  New  York  exchange;  2.  That  in  respect  to  the  amount 
of  Massey  &  Son's  overdraft  on  the  Bank  of  Columbia — to 
wit,  tlie  sum  of  one  hundred  and  two  dollars  and  twelve 
cents — which  was  made  by  paying  to  the  said  bank  the  draft 
of  Manier  &  Co.  on  Massey  &  Son,  and  which  was  collected 
by  the  trustee  of  said  bank  after  its  failure,  that,  as  to  thia 
amount,  Manier  <fe  Ca  were  entitled  to  be  paid  in  full  and  in 
preference  to  the  general  creditors  of  said  bank;  3.  But  aa 
to  the  sum  of  thirty-five  dollars  which  Massey  &  Son  had  on 
deposit  when  they  gave  their  check  to  the  bank  for  the  draft 
of  Manier  &  Co.,  and  which,  therefore,  the  bank  actually 
received  before  its  failure,  that,  as  to  this  amount,  Manier  & 
Co.  were  not  entitled  to  be  paid  in  full  in  preference  to  the 
general  creditors  of  said  bank,  but  were  only  entitled  ta 
receive  their  pro  rata;  4.  That  as  to  the  Stephens  collection, 
Manier  &  Co.  accepted  the  check  on  the  Importers  and 
Traders'  National  Bank  in  payment  of  said  collection,  but 
that  said  check  was  not  an  equitable  assignment  pro  tanto 
of  the  funds  of  the  Bank  of  Columbia  in  the  hands  of  the 
New  York  bank,  and  which  afterward  came  into  the  hands 
of  the  trustee  of  the  Bank  of  Columbia,  and  that  therefore 
Manier  &  Co.  were  only  general  creditors  of  said  Bank  of 
Columbia,  and,  as  such,  were  only  entitled  to  receive  their 
pro  rata  upon  said  note. 

From  BO  much  of  said  decree  as  adjudges  that  •••  Manier 
&  Co.  are  entitled  to  be  paid  in  full  the  sum  of  one  hundred 
and  two  dollars  and  twelve  cents  in  preference  to  the  genera) 
creditors  of  the  Bank  of  Columbia,  the  complainant,  A.  N. 
Akin,  appealed,  and  has  assigned  errors.  The  defendant 
Manier  &  Co.  have  appealed  from  so  much  of  said  decree  at 
adjudges  that  they  are  only  entitled  to  receive  their  pro  rata 
upon  the  check  of  the  Bank  of  Columbia  on  the  Importers' 
and  Traders'  Bank  of  New  York,  given  in  payment  of  the 
Stephens  note. 

It  is  assigned  as  error  by  counsel  for  A.  N.  Akin,  trustee^ 
ibat  the  chancellor  adjudged  that  Mauler  «k  Co.  were  entitled 
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to  be  paid  in  full,  in  preference  to  the  general  creditors,  the 
aiuount  of  Massey  &  Son's  overdraft,  which  was  collected  by 
the  trustee.  It  is  insisted,  on  behalf  of  the  trustee,  that, 
although  indorsements  for  collection  vest  no  title  to -the  draft 
in  the  bank,  and,  if  the  draft  is  collected  by  tiie  trustee  of 
the  bank  after  its  failure,  the  law  impresses  a  trust  upon  the 
proceeds  in  favor  of  the  owner,  yet,  if  the  draft  is  collected 
by  the  bank  before  its  failure,  and  while  it  is  a  going  con- 
cern, and  the  transaction  of  payment  is  complete  between 
the  bank  and  the  drawee,  then  the  relation  of  the  bank  to  the 
owner  of  the  draft  is  that  of  debtor  and  creditor,  and  there 
is  no  trust  in  favor  of  the  owner,  and  he  has  no  preferred 
lien  upon  the  assets  of  the  bank  in  the  hands  of  the  assignee, 
but  can  only  take  his  pro  rata  share  in  the  distribution  of 
the  assets. 

On  the  other  hand,  it  is  insisted  on  behalf  of  '®*  Manier 
&  Co.,  that  when  paper  is  sent  to  a  bank  indorsed  for  col- 
lection, with  instructions  to  remit  the  proceeds,  the  bank 
holds  said  paper  as  the  agent  or  trustee  for  sender,  and  funds 
collected  on  same  are  trust  funds,  held  by  it  for  sender;  that 
the  bank  in  this  case  held  the  collections  as  agent  or  trus- 
tee, charged  with  the  duty  to  collect  them  in  money,  which, 
if  received,  would  have  been  a  trust  fund,  but  as  the  bank 
improperly  received  an  overdraft  or  debt  against  the  maker, 
the  owners  of  the  collection  can  claim  these  overdrafts  or 
debts  in  the  hands  of  the  assignee.  Defendants  Manier  & 
Co.  further  insist,  that,  if  these  overdrafts,  made  to  pay  their 
drafts,  were  afterward  paid  to  the  assignee  it  amounted,  in 
a  court  of  equity,  to  a  payment  of  the  collections  them- 
selves. 

The  general  rule  on  this  subject  is,  that  an  indorsement 
for  collection  vests  no  title  to  the  paper  in  the  bank,  and,  if 
the  paper  passes  into  the  hands  of  the  assignee  after  insol- 
vency, the  owner  may  recover  it  specifically;  or,  if  the 
assignee  collects  the  paper,  the  owner  may  recover  the  pro- 
ceeds. But,  if  the  bank  makes  the  collection  before  the 
assignment,  it  simply  becomes  an  ordinary  contract  debtor 
of  the  owner,  and  he  cannot  impress  any  trust  upon  the  pro- 
ceeds: 1  Morse  on  Banks  and  Banking,  sec.  248.  Of  course 
there  may  be  special  facts  in  a  case  which  will  take  it  out  of 
the  ordinary  rule,  and  create  a  trust  in  the  funds  collected. 
Such  special  facts  were  found  in  the  case  of  Continental  Nat. 
Bank  v.  Weenis,  69  Tex.  489,  5  Am.  ^ea  St.  Rep.  85,  cited  by 
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counsel  for  defendant.  In  this  case  the  agreement  between 
the  two  banks  in  reference  to  the  proceeds  was  that  "  they 
should  be  preserved  by  said  bank  as  the  property  of  the 
complainant,  and  returned  to  it  as  such."  The  court  thought 
these  special  facts  settled  the  question  of  trust  in  favor  of  tlie 
complainant.  But  the  rule  undoubtedly  is,  that  unless  there 
is  some  agreement  or  course  of  dealing  whereby  the  funds 
are  to  be  held  separate,  and  the  identical  proceeds  remitted, 
the  owner  of  the  drafts  stands  upon  no  higher  ground  than 
the  other  creditors  of  the  bank  in  a  case  where  the  bank  col- 
lects the  draft  prior  to  making  a  general  assignment. 

It  will  be  noticed  that  in  this  case  Manier  &  Co.  directed 
the  bank  to  send  New  York  exchange;  that  is  to  say,  Manier 
&  Co.  directed  the  Bank  of  Columbia  to  send  them  its  check 
on  New  York  in  payment  of  the  proceeds  of  collection.  As 
stated  by  counsel,  "  this  is  the  determining  fact  in  the  rec- 
ord. It  was  virtually  an  express  direction  not  to  send  the 
identical  moneys  collected,  nor  to  hold  them  separate  for 
Manier  &  Co.,  but  was  equivalent  to  an  agreement  that  tiie 
bank  might  use  the  money  collected,  and  pay  Manier  &  Co. 
by  its  check  on  New  York.  Any  agreement  or  understand- 
ing or  .course  of  dealing  whereby  the  bank  is  to  use  the  iden- 
tical moneys  collected,  and  substitute  its  own  obligation  in 
its  stead,  destroys  all  idea  of  a  trust." 

••'  It  is  argued,  however,  that  the  overdrafts  made  by  the 
drawees  on  the  Bank  of  Columbia  to  pay  their  drafts  due  to 
Manier  <fe  Co.,  were  afterwards  paid  to  the  assignee,  and 
such  payment  amounted,  in  a  court  of  equity,  to  a  payment 
of  the  drafts  themselves  to  the  assignee.  This  view  of  the 
ease  cannot  be  maintained.  The  transaction  between  the 
bank  and  Massey  &  Son  and  W.  K.  Stephens,  the  drawees  of 
the  drafts,  was  a  completed  transaction.  Massey  &  Son  and 
Stephens  gave  their  checks  on  the  Bank  of  Columbia  for  the 
amount  of  the  drafts  drawn  against  them,  respectively,  and 
the  drafts  were  canceled  and  delivered  up  to  tlie  drawees. 
The  fact  that  the  bank  allowed  the  drawees  to  overdraw  their 
accounts  does  not  affect  the  question  of  payment.  In  his 
work  on  Commercial  Paper  Mr.  Randolph  says:  "If  the 
holder  of  a  bill  directs  that  it  be  paid  to  a  certain  banker, 
procuring  credit  with  such  banker  will  amount  to  a  payment 
of  the  bill.  So,  if  the  amount  of  a  note  is  credited  to  a  bank 
holding  it  for  collection  (according  to  the  custom  of  dealing 
between  the  banks),  it  will  be  a  payment,  although  the  bsuik 
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making  the  note  and  giving  the  credit  failed  on  the  day  it 
was  so  credited":  3  Randolph  on  Commercial  Paper,  sees* 
1395-1456. 

The  doctrine  has  been  extended,  and  collecting  banks  have- 
been  recognized  as  authorized  to  receive  their  own  certificates- 
of  deposit  in  payment,  and  the  debtor  is  discharged,  even 
though  the  bank  '®*  fails  before  remitting:  See  Howard  v^ 
Walker,  92  Tenn.  456. 

The  next  question  presented  is  in  respect  to  the  check, 
given  by  the  Bank  of  Columbia  on  the  Importers  and  Trad- 
ers' National  Bank  of  New  York  in  payment  of  the  Stephens- 
note.  It  is  insisted  by  counsel  for  Manier  &  Co.  that  they 
are  entitled  to  be  paid  in  full,  for  the  reason  that  this  check 
was  an  equitable  assignment  pro  tanto  of  the  funds  of  the- 
Bank  of  Columbia  in  the  hands  of  the  New  York  bank,  and 
that  the  New  York  bank  having  refused  to  pay  the  check, 
and  having  returned  the  funds  in  its  hands  to  the  trustee  of 
the  Bank  of  Columbia,  defendants  are  entitled  to  the  pay- 
ment of  this  check  in  full.  It  is  insisted  that  the  assignee- 
for  the  benefit  of  creditors  takes  the  property  and  choses  it> 
action  of  his  assignor,  not  as  a  purchaser  for  value,  but  as  a. 
volunteer,  and  therefore  subject  to  all  the  defenses  and  equi- 
ties against  them  in  the  hands  of  the  assignor,  and  not  only 
BO,  but  that  he  holds  as  the  representative  of  the  assignor  and 
his  estate.  This  principle  is  well  settled,  and  will  not  be- 
further  noticed:  Nashville  Trust  Co.  v.  Fourth  Nat.  Bank,  91 
Tenn.  336. 

The  other  question,  however,  in  respect  to  equitable  assign- 
ments, is  involved  in  much  conflict  of  authority.  Mr.  Morse,. 
in  his  work  on  Banks  and  Banking,  volume  2,  section  493, 
formulates  the  question  thus:  "Is  a  check  an  equitable  as- 
signment between  the  drawer  and  a  bona  fide  holder  for  value,. 
80  that  '*'  the  latter  will  be  preferred  over  general  creditors- 
of  the  drawer  in  case  of  his  insolvency  before  the  check  i* 
cashed?"  The  author  answers  the  question  by  stating  that 
"the  most  numerous  body  of  decisions  sustains  the  view  that 
a  check  is  neither  a  legal  nor  an  equitable  assignment  as  be- 
tween drawer  and  payee,  nor  a  sufficient  foundation  for  any- 
action  by  the  holder  against  the  bank."  The  author  quali- 
fies the  statement  with  the  remark  that  there  may  exist  spe- 
cial facts  giving  an  equation  of  easy  solution,  as  if  the  check 
is  drawn  on  a  designated  fund,  or  is  accepted  by  the  bank,  or 
if  the  bank  charges  the  amount  to  the  drawer  or  settles  witb 
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him  on  the  hasis  of  allowing  for  the  check.  In  these  and 
other  instances  enumeratt^d  the  author  states  there  is  no 
doubt  tiie  bank  can  be  held  in  an  action  by  the  holder. 
Counsel  for  Manier  &  Co.  cite  several  dicta  to  be  found  in 
our  own  cases,  to  the  eflect  that  a  check  is  an  appropriatioa 
by  the  debtor  of  so  much  of  his  deposit  in  bank  to  his  cred- 
itor: See  Springfield  v.  Green,  7  Baxt.  302;  Schoolfield  v. 
Moon,  9  Heisk.  173;  Planters'  Bank  v.  Merritt,  7  Heisk.  193, 
It  will  be  found,  upon  an  examination  of  these  cases,  that 
the  only  question  presented  for  adjudication  was  in  respect 
to  the  liability  of  the  drawer — whether  he  was  discharged  by 
tlie  failure  of  the  holder  to  present  his  check  in  a  reasonable 
time — the  bank  in  the  mean  time  having  become  insolvent. 
The  case  of  Imboden  v.  Perrie,  13  Lea,  504,  involved  more  of 
the  features  presented  in  tliis  case  than  any  other  '®®  re- 
ported in  this  state.  In  that  case  the  question  arose  between 
creditors.  One  creditor  held  a  check  of  the  debtor  against  a 
general  deposit  of  the  debtor  in  bank,  while  the  other  was  an 
attachment  creditor  of  that  fund.  The  question  was  fairly 
raised  in  that  case  whetlier  the  check  worked  an  equitable 
assignment  of  the  fund  in  bank  to  the  checlk -holder  before 
tiie  presentation  of  the  check  or  notice  to  the  bank.  If  so, 
the  check-holding  creditor  was  entitled  to  priority.  If  not, 
then  the  attachment  had  priority.  Judge  Turney,  in  deliv- 
ering the  opinion  of  the  court  against  the  defendant's  theory 
of  equitable  assignment,  cited  approvingly  the  opinion  of 
Chief  Justice  Church  in  Attorney  General  v.  Continental  Lifs 
Ina.  Co.,  71  N,  Y.  325,  27  Am.  Rep.  55,  to  the  effect  that 
"checks  drawn  in  the  ordinary  form,  not  describing  any 
particular  fund  or  using  any  words  of  transfer  of  the  whole  or 
any  part  of  any  amount  standing  to  the  credit  of  the  drawer, 
but  containing  only  the  usual  request,  are  of  the  same  efifecfe 
as  inland  bills  of  exchange,  and  do  not  amount  to  an  assign- 
ni<  nt  of  the  funds  of  the  drawer  in  bank.  This  doctrine,"  he 
con tinuei,  "accords  with  the  relation  between  the  parties. 
Banks  are  debtors  to  their  customers  for  the  amount  of  their 
deposits.  A  check  is  a  request  of  the  customer  to  pay  the 
whole  or  a  portion  of  such  indebtedness  to  the  bearer  or  to 
the  order  of  the  payee.  Until  presented  and  accepted  it  ia 
inchoate;  it  vests  no  title,  legal  or  equitable,  in  the  payee  to 
the  fund.  Before  acceptance  the  drawer  ■•'  may  withdraw 
his  deposits.  The  bank  owes  no  duty  to  the  holder  until  tlie 
check    is  presented  for  payment.     Knowledge  that  checks 
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have  been  drawn  does  not  make  it  obligatory  upon  tbe  bank 
to  retain  the  deposits  to  meet  them.  These  rules  are  indis- 
pensable to  the  safe  transaction  of  commercial  business." 

It  is  contended  by  counsel  for  Manier  &  Co.  that  the  case 
of  Imboden  v.  Perrie,  13  Lea,  504,  did  not  raise  tlie  identical 
question  here  presented.  It  is  insisted  that  the  question  in 
that  case  arose  between  creditors,  but  that  the  question  pre- 
eented  here  is  between  the  drawer  and  the  payee  of  the  check, 
the  assignee  standing  in  the  shoes  of  the  drawer.  The  case 
of  Attorney  General  v.  Continental  Life  Ins.  Co.,  71  N.  Y.  325, 
27  Am.  Rep.  55,  cited  with  approval  by  Judge  Turney  in  Im- 
boden V.  Perrie,  13  Lea,  504,  presented  the  exact  state  of  facts 
found  in  this  record.  In  that  case  the  insurance  company 
gave  its  check  upon  a  trust  company  in  payment  of  a  loss, 
the  company  having  at  the  time  on  deposit  a  sum  exceeding 
tbe  amount  of  the  check,  but,  prior  to  its  presentation,  a  re- 
ceiver of  the  insurance  company  was  appointed,  who  with- 
drew all  the  funds  deposited  with  the  trust  company.  la 
an  action  by  the  check-holder  against  the  receiver  to  re- 
cover the  full  amount  of  the  check  out  of  the  funds  in  his 
hands  it  was  held  by  the  court  of  appeals  of  New  York  that 
the  check,  not  having  been  drawn  on  a  particular  fund,  was 
not  an  equitable  assignment  pro  tanto  of  a  general  deposit, 
*•*  and  that  the  check-holder  was  not  entitled  to  pay- 
ment in  full  in  preference  to  the  claims  of  other  creditors; 
See,  also,  Risley  v.  Phoenix  Bank,  83  N.  Y.  318;  38  Am.  Rep. 
421;  ^tna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  87j  7 
Am.  Rep.  314. 

We  are  of  opinion  that  the  great  weight  of  authority  is 
opposed  to  the  contention  of  defendant,  and  establishes  the 
doctrine  that  the  delivery  of  a  check  against  a  general  de- 
posit is  not  a  legal  or  equitable  assignment  of  any  portion  of 
the  fund. 

The  decree  of  the  chancellor,  to  the  extent  that  it  allows 
defendants  priority  in  the  payment  of  the  Massey  &  Son 
overdraft  is  reversed,  and  in  all  other  respects  affirmed. 
The  costs  will  be  paid  by  the  trustee. 


Banks  AND  Banking. — ^Indorsement  for  Collection  does  not  transfer 
title  to  the  indorsee,  but  merely  constitutes  him  the  agent  of  the  indorser: 
Moore  v.  Louisiana  Nat.  Bank,  44  La.  Ann.  99;  32  Am.  St,  Rep.  332,  and 
note;  note  to  Adiian  v.  McCaskilL,  14  Am.  St.  Kep.  793;  not«  to  First  Nat. 
Bank  t.  Davia,  41  Am.  St.  Rep.  799. 
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ASSIGNBIENT  FOR  BeNEKT  OJ  CrEDITOHS — InDORSEMEHT  FOR  COLLECTIOW. 

An  assignee  for  the  benefit 'of  creditors  can  acquire  no  better  title  to  a 
-draft  or  check  indorsed  to  his  assignor  for  collection  than  the  latter  had; 
and  if  he  disposes  of  or  pays  out  paper  or  money,  though  in  good  faith,  and 
not  uuder  order  of  court,  to  which  his  assignor  had  no  title,  he  is  answer* 
■able  to  the  owner  thereof:  National  etc.  Bank  v.  Hubbell,  117  N.  Y.  384;  15 
Am.  St.  Rep.  515. 

Banks  and  Banking.— Thr  Relation  Between  a  Bank  Tbansmittinq 
Paper  fob  Collection  and  the  Bank  Receiving  and  Collecting  it,  and 
mingling  its  proceeds  with  other  funds,  is  merely  that  of  debtor  and  cred- 
itor, and  the  creditor  bank  has  no  lien  upon  or  for  moneys  collected,  and 
CO  preference  over  the  other  creditors  of  the  receiving  bank:  First  Nat. 
Bank  V.  Davis,  114  N.  C.  343;  41  Am.  St.  Rep.  795. 

Rights  of  Owner  Against  Bank  Which  Collects  Hrs  Note,  and  remits 
by  check,  but  fails  before  it  ia  paid:  Billingaley  v.  Pollock,  69  Miss.  759;  30 
Am.  St.  Rep.  585. 

An  Assignee  fob  the  Benefit  of  Creditors  takes  only  the  rights  of  his 
assignor:  National  etc.  Bank  v.  Hubbell,  117  N.  Y.  384;  15  Am.  St.  Rep.  51.5, 
and  note.  As  to  right  of  correspondent  bank  to  hold  paper  received  for 
■collection,  or  the  proceeds  of  it,  as  against  the  owner,  in  case  of  the  insol- 
vency of  the  receiving  bank,  see  mouographio  note  to  First  Nat,  Bank  v. 
Strauss,  14  Am.  St.  Rep.  5S3-586. 
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Trust  Deed. — The  Transfer  of  a  Note,  the  Patmknt  of  Which  is  Se- 
cured by  a  trust  deed,  entitles  the  transferee  to  the  benefit  of  that 
security  and  the  enforcement  of  the  trust. 

A  Trust  Deed  mat  be  Foreclosed,  and  it  is  not  necessary  to  sustain  a 
suit  in  foreclosure  that  a  demand  should  have  been  made  on  the  trustee, 
and  that  he  should  have  refused  to  execute  the  trust,  and  that  its  exe- 
cution should  have  been  impeded  by  any  person  or  cause. 

Trust  Deed.— The  Costs  of  Foreclosing  a  Trust  Deed  made  to  secure  a 
debt  must  be  borne  by  the  creditor,  unless  there  was  some  reason  why 
be  did  not  resort  to  the  less  expensive  remedy  of  a  sale  by  the  trustee 
without  judicial  proceedings. 

Attorney's  Fees  for  Foreclosing  a  Trust  Deed  will  not  be  Allowed, 
though  the  note  to  secure  which  it  was  given  stipulated  for  the  pay. 
ment  of  a  reasonable  attorney's  fee  if  necessary  to  resort  to  suit,  if, 
as  a  matter  of  fact,  the  trustee  was  willing  to  proceed  uuder  the  power 
contained  in  the  deed,  and  the  proceedings  on  the  part  of  the  attorney 
were  unnecessary. 

Trust  Deed,  Terms  of  Mubt  Control. — If  a  trust  deed  provides  for  a  sal* 
for  cash  with  the  right  of  redemption  the  court  has  no  power  to  direct 
a  sale  on  a  credit  of  six  months  and  barring  the  right  of  redemption. 

Elder  &  Patton,  for  the  respondent 
If.  H.  Burt,  for  the  appeUanU 
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•*®  Caldwell,  J.  This  is  a  foreclosure  bill.  On  July  27^ 
1891,  A.  G.  Hickman  sold  and  conveyed  to  R.  L.  Jones  a 
tract  of  land  in  Hamilton  county,  taking  his  six  months' 
promissory  note  for  two  hundred  and  fifty  dollars  as  part  of 
the  consideration.  The  note  recited  on  its  face  that  it  was 
given  for  a  part  of  the  purchase  price,  and  that  its  payment- 
was  secured  by  a  deed  of  trust  on  the  land.  In  pursuance 
of  their  agreement,  Jones,  on  the  same  day,  reconveyed  th& 
land  to  Hickman,  as  trustee,  with  full  pov^er  of  sale  in  case- 
the  note  should  not  be  paid  at  maturity.  Thereafter  Hick- 
man sold  and  indorsed  the  note  to  W.  I.  Clark.  Default- 
having  been  made,  Clark,  as  holder  and  owner  of  the  note,, 
filed  this  bill  against  Jones,  as  maker  of  the  note  and  deed 
of  trust  and  against  Hickman,  •**  as  indorser  and  trustee^ 
to  foreclose  the  deed  of  trust  under  the  decrees  of  the  court. 

Jones  demurred  to  the  bill:  1.  Because  it  did  not  allege 
a  transfer  of  the  deed  of  trust  by  Hickman  to  Clark;  and 
2.  Because  it  did  not  allege  that  the  trustee  had  refused  to- 
execute  the  trust,  or  that  Jones  had  done  any  thing  to  prevent 
him  from  doing  so. 

The  demurrer  was  overruled,  and  Jones  filed  an  answer, 
denying,  in  many  different  forms,  the  right  of  complainant 
to  have  the  deed  of  trust  foreclosed  by  decree  of  court,, 
when  the  way  for  a  sale  by  the  trustee  was  entirely  free  and 
unobstructed. 

Hickman,  the  trustee,  answered,  stating  that  he  had  ever 
been  ready  and  willing  to  execute  his  power  of  sale,  if  the 
complainant  should  request  him  so  to  do. 

Hearing  the  cause  upon  the  whole  record,  the  chancellor 
granted  the  relief  sought  in  the  bill.  The  land  was  sold,, 
and  the  sale  confirmed.     Defendant,  Jones,  has  appealed. 

1.  The  first  ground  of  demurrer  was  properly  overruled^ 
It  was  not  necessary  to  Clark's  enjoyment  of  the  security 
provided  for  his  note  that  it  should  have  been  formally 
transferred  to  him.  The  transfer  of  the  note,  without  more,, 
carried  with  it  the  lien  created  by  the  deed  of  trust:  Graham 
V.  McCamphelly  Meigs,  52;  33  Am.  Dec.  126;  Cleveland  v^ 
Martiny  2  Head,  129;  Roberts  v.  Francis,  2  Heisk.  133;  Mc- 
Galium  V.  Jobe,  1  Tenn.  Leg.  Rep.  244;  Anthony  v.  Smith,  ^ 
Humph.  611;   Thompson  v.  Pyland,  3  Head,  589. 

•4s  2.  The  second  ground  of  demurrer  was  also  properly 
overruled.  It  was  not  necessary  to  the  relief  sought  that 
complainant  should  have  alleged  that  the  trustee  had  refused 
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to  execute  the  trust,  or  that  his  execution  of  it  had  been  im- 
peded by  the  maker  or  any  other  person.  The  mere  allega- 
tion of  the  valid  existence  of  the  note  and  deed  of  trust,  and 
■of  complainant's  ownership  of  the  note,  and  that  it  was  past 
•due  and  unpaid,  gave  him  a  standing  in  court. 

The  jurisdiction  of  courts  of  equity  to  foreclose  mortgages 
is  almost  as  old  as  the  courts  themselves;  formerly  it  was 
•exclusive,  because  such  instruments  then  conferred  no  power 
of  sale  upon  an}'  individual.  Now,  however,  mortgages  with 
power  of  sale,  or  deeds  of  trust,  are  very  generally  adopted 
as  security  for  debt.  These  may  be  foreclosed  by  the  persoa 
■designated  for  that  purpose,  or,  at  the  election  of  the  mort- 
gagee or  beneficiary,  by  a  court  of  equity.  The  introduction 
of  the  later  mode  of  foreclosure  does  not  supersede  the  former 
one,  but  is  in  addition  to  it;  it  is  merely  cumulative:  Bennett 
V.  Union  Banky  5  Humph.  615;  McDonald  v.  Vinson,  56  Miss. 
497;  2  Perry  on  Trusts,  sec.  602  gg;  I  Jones  on  Mortgages, 
fee.  1443;  8  Am.  &  Eng.  Ency.  of  Law,  277,  278,  and  cases 
cited. 

3.  But,  since  mortgages,  with  power  of  sale  or  deeds  of 
trust,  are  resorted  to  because  affording  a  less  expensive,  as  well 
as  a  more  convenient  and  more  expeditious,  mode  of  fore- 
closure than  that  **'  formerly  existing,  the  makers  will  not 
be  required  to  pay  the  greater  expense  of  a  foreclosure  in 
equity,  unless  some  good  and  sufficient  reason  be  shown  for 
taking  the  matter  into  court.  No  such  reason  is  shown  to 
have  existed  in  this  case;  hence,  the  full  costs  should  not 
have  beerj  adjudged  against  Jones.  He  was  pro})erly  taxable 
with  only  so  much  expense  as  would  have  been  incurred  in 
a  sale  by  the  trustee. 

4.  It  was  also  error  to  charge  Jones  with  complainant's 
attorney's  fee  in  this  case.  It  is  true  that  Jones  agreed,  in 
the  face  of  his  note,  that  lie  would  pay  a  rea8onal>le  attor- 
ney's fee.  "if  necessary  to  resort"  to  suit  for  the  collection  of 
the  note;  but  no  such  resort  is  shown  to  have  been  neces- 
sary. On  the  contrary,  it  appears  that  the  note  could  have 
been  collected  witliout  litication.  The  mode  of  payment 
])rovided  in  the  deed  of  trust  was  ample.  The  trustee  had 
full  power  of  sale,  was  ready  and  willing  to  sell,  and  could 
have  sold  easily,  and  without  interruption,  at  any  time. 

5.  The  dee(i  of  trust  provided  for  a  sale  for  cash,  with 
right  of  re<leniption  in  the  maker.  The  court,  ujwn  the  aj)- 
})lication  of  compluinant,  ordered  a  sale  on  a  credit  of  six 
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and  twelve  months,  barring  the  right  of  redemption.  Thi» 
was  error.  The  terms  of  sale  prescribed  in  the  instrument 
creating  the  lien  were  controlling:  See  Knox  v.  McCain,  1^ 
Lea,  199,  overruling  Frierson  v.  Blanton,  1  Baxt.  272. 

***  6.  Reverse,  and  direct  sale  for  cash,  with  right  of  re-^ 
demption.  Complainant  will  pay  all  costs  up  to  this  time,, 
and  Jones  will  pay  costs  of  sale  hereafter  made,  upon  the^ 
ground  that  the  latter  will  be  about  the  same  as  if  sale  had 
been  made  by  trustee.  

Tbust  Dkkds- Rights  ov  Parties  Secdbed  by. — The  recovery  of  a- 
jndgmeut  on  a  debt  secured  by  a  trust  deed  does  not  merge  such  debt  sa 
that  it  is  no  longer  secured  by  the  deed:  Gibson  v.  Green,  89  Va.  524;  3T 
Am.  St.  Rep.  888,  and  note. 

Trust  Deeds — Foreclosure. — Necessity  fob  Demand  upon  the  Trus- 
tee: See  Seibert  v.  Minneapolis  etc.  Ry.  Co.,  52  Minn.  148;  38  Am.  St.  Rep. 
630. 

Trust  Deeds — Terms  Must  Contbol. — A  power  of  sale  contained  in  a. 
deed  of  trust  must  be  strictly  followed  to  render  its  exercise  valid:  Schane- 
toerk  V.  HaberedU,  117  Ma  22;  38  Am.  St.  Rep.  631.  The  conduct  of  trus- 
tees in  the  management  and  disposition  of  trust  property  must  be  regulated 
and  controlled  by  the  provisions  and  conditions  of  the  deed  of  trust:  Huntt 
T.  Towmhend,  31  Md.  336;  100  Am.  Dec.  63.  A  trustee  under  a  deed  of 
trust  has  no  power  to  impose  new  terms  or  conditions,  or  to  alter  or  vary 
those  contained  in  the  deed;  Cassell  r.  Boss,  33  IlL  244:  85  Am.  Dec  270^ 
and  note. 
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Pbikcipai,  and  Surety — Defense  That  Another  Should  Have  Signed- 
AS  Cosurety. — If  a  note  negotiable  in  form  is  executed  by  one  as  a 
surety,  and  is  left  in  the  hands  of  the  principal  debtor  upon  conditioo. 
that  another  shall  also  sign  as  surety  before  the  delivery  of  the  note, 
such  note,  though  not  signed  by  the  other  intended  surety,  is  a  valid 
and  enforceable  obligation  as  against  the  surety  who  signed  it,  if  it  has 
passed  into  the  hands  of  a  bonajide  holder  for  value,  and  in  due  course 
of  trade  and  before  maturity. 

Banks  and  Banking,  Cashier,  Note  Payable  to. —A  negotiable  instru- 
ment made  to,  and  in  the  name  of,  a  cashier  of  a  bank,  of  which  the 
bank's  money  is  the  consideration,  may  be  sued  on  in  the  name  of 
the  bank  without  any  indorsement  by  the  cashier. 

Negotiable  Instruments. — The  Original  Payee  named  in  a  negotiable 
instrument  is,  to  the  same  extent  as  a  subsequent  indorsee,  entitled  to 
the  protection  due  to  a  bona  fide  holder  against  all  defenses  of  which  he 
had  no  notice  at  the  time  of  receiving  the  paper. 

Negotiable  Instrument  Taken  in  Renewal  of  a  Pre-existing  Notb 
which  is  surrendered,  and  the  sureties  thereon  released,  makes  its  payea 
a  bona  fide  holder  for  value  and  entitled  to  protection  as  such  against 
any  defenses  of  which  he  bad  no  notice  when  he  received  it. 
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Clift  &  Cantrellf  for  the  appellant  AulL 
J.  A.  Caldwell,' for  the  respondent. 

•"*•  Beard,  J.  The  bill  in  this  cause  was  filed,  seeking  a 
decree  against  Aull  and  Clift,  who  were  sureties  of  one 
O'Brien  on  a  note  of  three  thousand  dollars,  payable  six 
months  after  date  to  the  order  of  "J.  O.  Rice,  Cashier."  Tho 
defendants  resist  recovery  upon  the  ground  that  this  note 
was  signed  by  them  as  sureties  upon  the  distinct  agreement 
with  their  principal,  O'Brien,  that  he  would  not  deliver  it  to 
the  payee  until  he  had  one  Baskett  to  sign  it  as  cosurety 
with  them,  and  that,  in  disregard  of  this  agreement,  and 
without  their  knowledge  or  consent,  it  was  turned  over  to  the 
payee,  who  accepted  it  in  payment  of  a  pre-existing  debt. 
These  defenses  are  made  out  by  the  evidence  in  the  record. 
At  the  same  time  it  affirmatively  appears  that  complainant 
accepted  the  note  sued  on  without  any  notice  of  the  facts  thus 
relied  on  by  defendants.  •*''  A  decree  was  pronounced 
against  the  sureties,  and  they  have  appealed. 

The  case  rests  on  the  question.  Was  complainant  the  bona 
fide  holder  of  this  note  for  value,  before  maturity,  and  in  due 
course  of  trade?  If  so,  then  the  decree  of  the  chancellor 
must  be  affirmed. 

It  is  settled  that  a  note,  though  negotiable  in  form,  signed 
by  a  surety  and  placed  in  the  hands  of  another  party,  upon 
condition  that  it  is  not  to  be  delivered  to  the  payee  until 
some  other  person  shall  sign  iff,  is  an  escrow,  and,  as  to  the 
original  parties  or  the  payee  taking  it  with  notice  of  such  con- 
dition, remains  an  escrow,  and,  as  such,  is  not  enforceable 
against  this  surety:  Perry  v.  PatterBon,  5  Humph.  133;  42 
Am.  Dec.  424. 

It  is  equally  well  settled  that  such  a  note  will  become  a 
valid  and  enforceable  obligation  of  tho  surety  imposing  the 
condition  when  it  passes  from  the  party  holding  it  in  escrow 
into  the  hands  of  a  bona  fide  holder  for  value,  in  due  course 
of  trade,  and  before  maturity:  Merritt  v.  Duncan,  7  Heisk. 
156;  19  Am.  Rep.  612;  Jordan  v.  Jordan,  10  Lea,  124;  43 
Am.  Rep.  294. 

1.  It  is  insisted  complainant  is  not  such  a  holder,  because 
the  note  is  payable  to  "J.  0.  Rice,  Cashier,"  and  is  not 
indorsed  by  him  to  complainant.  While  this  is  the  condition 
of  this  note,  yet  the  record  shows  the  payee  to  have  been  tlie 
cashier  of  complainant  bank  at  the  time  the  note  was  taken, 
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as  well  as  when  this  suit  was  brought;  that  the  bank's  money 
was  the  consideration  ®*®  for  it,  and  tliat  it  was  from  the 
beginning  the  bank's  property. 

Tiiere  are  old  cases  holding,  in  such  a  case,  the  bank  could 
not  sue  in  its  own  name  on  such  a  note  without  an  indorse- 
ment of  it  by  the  payee:  Bank  of  United  States  v.  Lyman,  20 
Vt.  666;  Horah  v.  Long,  4  Dev.  &  B.  274;  34  Am.  Dec.  378. 
But  the  authority  of  these  cases  has  been  overthrown,  and 
the  consensus  of  judicial  opinion  now  is  that  such  a  note 
executed  under  the  conditions  just  stated,  is,  upon  delivery, 
ipso  facto  the  property  of  the  bank,  and  can  be  sued  upon 
without  indorsement:  1  Randolph  on  Commercial  Paper,  sees. 
138,  157;  2  Daniel  on  Notes  and  Bills,  sec.  1189. 

2.  It  is  further  insisted  that,  as  the  note  sued  on  is  the 
property  of  the  payee,  the  rule  protecting  the  title  of  a  bona 
fide  holder  of  negotiable  paper  does  not  apply,  the  argument 
being  that  the  rule  can  only  be  invoked  by  some  one  holding 
after  the  instrument  has  passed  from  the  payee  to  an  indorsee 
for  value.  This  contention,  however,  is  unsound,  as  is  held  in 
Jordan  y.  Jordan,  10  Lea,  124;  43  Am.  Rep.  294. 

3.  Finally,  it  is  urged  the  note  was  taken  for  a  pre-existing 
debt. 

The  paper  in  question  was  a  renewal,  and  was  the  last  of 
a  Beries  of  six  months'  notes,  for  the  same  amount,  covering 
a  period  of  five  years.  According  to  the  testimony  of  defend- 
ant, Aull,  the  note,  of  which  the  present  is  the  renewal,  was, 
upon  the  execution  of  this  one,  surrendered  *^*  by  the  bank 
to  O'Brien.  On  this  surrendered  note  were  the  names  of  Clift, 
Baskett,  and  Albright  as  sureties.  The  present  note  has 
upon  it  the  names  of  Clift  and  Aull  as  sureties.  The  present 
note  extinguished  the  older  one,  thereby  releasing  Baskett 
and  Albright.  We  hold  that  while  the  original  consideration 
ran  through  the  various  renewal  notes  into  the  present  one, 
yet  the  surrender  and  extinguishment  of  the  older  note,  and 
the  consequent  release  of  Baskett  and  Albright,  makes  com- 
plainant the  bona  fide  holder  for  value  of  this  note  now  sued 
on:  Nichol  v.  Bate,  10  Yerg.  429;  Cherry  v.  Frost,  7  Lea,  1; 
Jordan  v.  Jordan,  10  Lea,  124;  43  Am.  Rep.  294. 

The  decree  of  the  chancellor  is  affirmed. 


Suretyship. — For  defense,  as  applied  to  bonds,  that  another  should  have 
signed  as  cosurety,  where  the  instrument  is  delivered  without  notice  of 
the  condition  that  it  should  be  so  signed,  see  Dun  v.  Oarreit,  93  Tenn.  650; 
post,  p.  937,  and  note. 
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NSOOTIABLB  iNSTRnMEHTS. — BOXA   FlDB   HOLDKRS  OT  ARE  ENTITLED  TO 

PROTKCTION  Against  Equities  or  defenses  of  which  they  had  no  notice: 
See  note  to  Craighead  v.  Wells,  35  Am.  Rep.  691.  One  taking  a  note  in 
payment  of  a  precedent  debt,  before  maturity  of  such  note,  and  without 
notice  of  prior  equities  between  the  original  parties,  is  a  bona  fide  holder: 
See  notes  to  Rtissell  v.  Haddock,  44  Am.  Dec.  698,  and  Emanuel  v.  White,  69 
Am.  Deo.  387. 


Dun   v.  Garrett. 

[93  Tennessee,  650.] 
Pbincipai,  and  Surety— Bond  Delivered  Contrary  to  Condition. — A 
Surety  Who  Executes  a  Bond,  unofficial  in  character  and  perfect  in 
form,  cannot  escape  liability  thereon  by  proving  that  he  left  it  in  the 
hands  of  his  principal  upon  condition  that  it  siiould  not  be  delivered 
until  another  person  had  executed  it  as  a  cosurety,  if  such  bond  was 
delivered  to  the  obligee  named  therein  without  notice  to  him  of  the 
condition  relied  upon. 

Pritchard  &  Sizer^  for  the  appellant  Dun. 

Clark  &  Brown,  for  the  respondent  Garrett. 

••*  Beard,  J.  A  bond,  unofficial  in  character,  was  exe- 
cuted by  one  Garrett  as  principal,  and  by  these  defendants 
as  his  sureties,  payable  to  complainant  as  obligee.  This 
bond,  regular  in  its  form  and  perfect  on  its  fnce,  was  deliv- 
ered by  the  principal  obligor  to  the  obligee,  and  was  accepted 
by  the  latter  in  good  faith,  as  a  complete  instrument,  with- 
out any  facts  or  circumstances  attending  its  delivery  to  ex- 
cite suspicion  or  cause  inquiry  on  the  obligee's  part  as  to  the 
mode  of  its  execution.  On  these  facts  the  question  here  pre- 
sented for  determination  is  this:  After  loss,  covered  by  the 
terms  of  this  bond,  has  occurred  to  the  obligf-e,  by  the  default 
of  the  principal  obligor,  can  a  surety  avoid  recovery  for  this 
loss  upon  the  ground  that  he  had  made  a  private  agreement 
with  his  principal,  at  the  time  of  signing  and  leaving  it  in 
the  latter's  hands,  that  the  principal  obligor  should  not  de- 
liver it  to  the  obligee  until  another  party  had  signed  it  as 
surety,  when,  in  violation  of  this  agreement,  and  without  the 
knowledge  or  consent  of  the  surety,  the  bond  was  subse- 
quently delivered? 

The  court  below  held  he  could;  that  the  bond  so  de- 
livered was  void  as  to  the  surety,  and  the  bill  was,  therefore, 
dismissed.     From  this  decree  the  complainant  has  appealed. 

The  subject  here  presented  has  provoked  much  discussion, 
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which  resulted  in  some  conflict  of  authority.  •*'  It  will 
be  necessary,  in  order  to  arrive  at  a  correct  conclusion  in  this 
cause,  to  examine  with  some  care  not  only  the  cases  in  our 
own  state  in  which  this  question  has  arisen,  but  also  the  de- 
cisions of  courts  outside  the  state. 

It  is  insisted  by  the  appellee  that  the  decree  of  the  chan- 
cellor is  fully  warranted  by  the  rulings  of  this  court  hereto- 
fore made.  We  do  not  think  so.  The  earliest  case  in  our 
reports  is  Ferry  v.  Patterson,  5  Humph.  133;  42  Am.  Rep. 
424.  In  that  case  a  judgment  creditor  agreed  with  his 
debtor  that  he  would  grant  him  indulgence  for  twelve  months 
if  the  latter  would  give  him  a  note,  with  two  good  sureties,, 
for  the  amount  of  the  judgment.  A  note  was  made  by  the 
principal  debtor,  and  signed  by  Perry  as  surety,  but  upon 
the  distinct  condition  the  principal  would  not  deliver  it  to 
the  payee  unless  another  person  signed  it  as  cosurety.  The 
principal  debtor  failed  to  obtain  the  additional  surety,  and, 
in  violation  of  the  condition,  and  without  the  knowledge  of 
the  surety,  he  turned  the  paper  over  to  the  attorney  of  the 
creditor.  This  court  held  that  this  note  was  an  escrow,  and 
that,  having  been  delivered  in  violation  of  the  condition  mak- 
ing it  such,  the  surety  was  not  bound.  In  the  course  of  the 
opinion,  in  commenting  on  the  facts  developed  in  proof,  it  is 
said:  "  It  does  not  appear  that  the  note  was  then  received  by 
the  attorney  in  payment  of  the  judgment,  for  he  still  insisted 
on  having  two  sureties,  as  per  agreement,  and  attempted  by 
executions  on  the  judgment  to  enforce  **'  performance,  with- 
out success."  And  again  the  court  say:  "But  we  think  it 
obvious  from  the  proof  that  the  note  was  not  delivered 
to  the  attorney  in  execution  of  the  agreement  between  him 
and  Perry,  but  merely  lodged  with  him  till  such  time  as 
Francis  S.  Perry  could  be  induced  to  sign  it.  We  are  con- 
strained to  believe  that  the  note  has  been  retained  as  the  last 
resort,  after  other  mode  of  enforcing  payment  had  failed.'^ 
In  other  words,  in  that  case  there  was  neither  a  full  delivery 
of  the  note  to,  nor  a  final  acceptance  of  it  by,  the  payee  or  his 
agent,  and  its  retention  and  attempted  enforcement  against 
the  surety,  under  the  circumstances,  was  a  case  of  "last  re- 
sort," and  in  flagrant  violation  of  his  rights. 

With  these  facts  fully  ascertained  it  becomes  apparent 
that  the  statement  in  the  opinion  of  the  court  that  "it  makes 
no  difference,  though  the  attorney  did  receive  the  note  with- 
out the  knowledge  that  it  had  been  conditionally  executed 
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by  Simpson  Perry;  the  note  was  not  delivered  to  the  attor- 
ney by  him,  and  it  was  therefore  necessary  that  he  should 
have  inquired  as  to  the  mode  of  its  execution  before  he  could 
claim  to  hold  it  discharged  of  the  conditions,"  was  unneces- 
sary to  the  determination  of  the  case,  and  therefore  not  bind- 
ing as  authority. 

The  case  of  Carrick  v.  French,  7  Humph.  459,  simply  liolds 
that,  to  make  out  an  escrow,  the  evidence  must  clearly  show 
the  surety  signed  on  an  express  condition,  and  not  upon  a 
casual  statement  *'*  of  the  principal  obligee  that  he  intended 
to  place  on  the  paper  other  sureties,  even  if  it  appears  that 
this  statement  was  an  inducement  to  the  surety  so  signing. 
Major  V.  McNeilly,  7  Heisk.  294,  and  Breedea  v.  Grigg,  8 
Baxt.  163,  were  cases  where  the  notes  in  question  had  been 
placed  in  the  possession  of  their  respective  payees  upon  an 
understanding  with  these  payees  that  they  were  conditionally 
delivered,  and,  in  each  case,  it  was  properly  held  that  the 
payees  took  them  subject  to  the  conditions  imposed. 

These  are  the  Tennessee  cases  relied  upon  by  the  appellee, 
but  we  think  it  apparent  that  the  decree  in  this  case  cannot 
safely  rest  on  their  authority. 

The  case  of  Quarles  v.  Governor,  10  Humph.  122,  while  not 
cited  by  the  appellee,  is  frequently  referred  to  as  an  authority 
for  the  general  rule  invoked  by  the  surety  in  this  case,  and 
it  is,  therefore,  proper  to  refer  to  it.  In  that  case  it  was  held 
that  a  surety  on  a  bond  for  a  sheriff,  received,  approved,  and 
ordered  to  be  spread  on  the  records  of  the  court,  might  show^ 
when  sued  on  this  bond,  he  conditionally  signed  and  de- 
livered it  to  the  clerk  of  the  court.  The  decisions  in  Bryan 
V.  Gla88,  2  Humph.  390,  Governor  v.  Organ,  5  Humph.  161, 
and  Ezell  v.  Justices,  3  Head,  587,  are  not  in  accord  with 
that  case,  and,  as  is  said  in  Anna  v.  Marks,  3  Lea,  573, 
"  perhaps  announce  the  safer  and  better  rule."  Independent, 
however,  of  the  question  of  the  right  of  the  surety  in  a  sum- 
mary proceeding,  as  that  was,  to  impeach  a  •**  judicial  rec- 
ord by  parol  proof,  it  may  be  this  case  was  resteii  by  tiie 
court  upon  the  ground  that  the  clerk  of  the  court,  who  took 
the  bond  from  the  surety  with  full  knowledge  of  the  con«li- 
tion  attached,  was  the  statutory  agent  of  the  payee  of  th« 
bond,  and  that  notice  to  him  was  notice  to  his  principal. 
Unless  this  be  so  we  do  not  believe  the  case  to  be  reconcilable 
with  the  best  considered  authorities. 

The  appellant  insists  the  question  before  us  has  been  closed 
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in  this  state  ever  since  the  opinion  in  Jordan  v.  Jordan^  10 
Lea,  124;  43  Am.  Rep.  294.  That  was  a  suit  by  a  bona  fide 
holder  of  commercial  paper,  who  recovered  against  a  surety 
undertaking  to  defend  upon  the  ground  of  liis  conditional 
delivery  to  the  principal  debtor,  and  of  the  latter's  subsequent 
delivery  of  the  note  sued  on,  in  violation  of  the  condition,  to 
the  payee.  The  counsel  for  appellee,  while  conceding  the 
soundness  of  the  conclusion  reached  when  confined  to  the 
fiubject  of  litigation  in  that  case,  yet  urges  that  that  decision 
rests  upon  an  exception  to  the  general  rule  made  by  the 
courts  in  the  interest  of  commerce,  and  that  it  cannot  be  re- 
lied upon  as  authority  where  the  liability  of  a  surety  upon  a 
non-negotiable  instrument,  delivered  in  violation  of  like 
conditions,  is  called  in  question.  While  it  is  true  the  case 
finally  rests  upon  the  fact  the  note  sued  on  was  negotiable, 
and  passed,  for  value,  without  notice,  and  before  maturity, 
into  the  hands  of  the  payee,  yet  the  reasoning  and  illustrat- 
ing of  the  opinion  ®'®  embraces  both  negotiable  and  non- 
negotiable  paper.  The  court  say:  "  The  law  makes  the 
principal  the  agent  of  the  sureties  for  the  special  purpose  of 
delivering  the  instrument It  is  a  case  for  the  applica- 
tion of  the  ordinary  principle  of  agency,  that,  when  the  agent 
is  clothed  with  apparent  authority  to  do  the  act,  he  may  bind 
the  principal  within  the  limits  of  that  authority,  whatever 
may  have  been  his  private  instructions."  In  other  words 
the  surety  has  innocently,  but  negligently,  placed  it  in  the 
power  of  his  agent  to  inflict  a  loss  upon  another,  who  is 
-equally  innocent,  and  in  no  respect  guilty  of  negligence.  In 
such  a  case  the  effect  of  the  holding  in  Jordan  v.  Jordan,  10 
Lea,  124,  43  Am.  Rep.  294,  was,  whenever  a  loss  occurred  as 
the  result  of  such  negligence,  to  apply  the  rule  announced  in 
Lickbarrow  v.  Mason,  2  Durn.  &  E.  21,  that,  "whenever  one 
of  two  innocent  persons  must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  the  third  person  to  occasion  the  loss  must 
eustain  it." 

Conceding,  however,  that  the  announcement  of  this  rule 
was  dictum  in  that  case,  still  the  question  recurs,  Is  the  rule 
sound  in  principle  and  warranted  by  authority?  That  it  is 
sound  in  principle  we  have  no  doubt,  and  that  it  should  be 
applied  in  all  cases  like  the  one  at  bar  is  sanctioned  by  the 
great  weight  of  authority,  as  we  shall  now  see. 

In  State  v.  Potter,  63  Mo.  212,  21  Am.  Rep.  440,  the  court 
«ays:  "  Here  the  surety  who  **'  defends  this  action  had  in- 
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vested  the  principal  with  an  apparent  authority  to  deliver 
the  bond,  and  there  was  nothing  on  the  face  of  the  bond,  or 
in  any  of  the  attending  circumstances,  to  apprise  the  official 
who  accepted  it  that  there  was  any  secret  agreement  which 
forbade  its  acceptance.  The  surety  is  alone  at  fault  in  the 
matter,  as,  but  for  his  unwarranted  trust  in  Turley,  the  lat- 
ter would  never  have  had  it  in  his  power  to  occasion  the  loss 
which  the  beneficiaries  of  this  bond  must  suffer  if  the  defense 

madeby  the  surety  is  successful Surely,  then,  a  more 

opportune  application  of  the  language  of  Lord  Holt,  in  Hem  v. 
Nichols,  1  Salk.  289,  could  not  occur  than  to  the  case  before 
us  that,  '  Seeing  somebody  must  be  the  loser  by  the  deceit,  it 
is  more  reasonable  that  he  that  employs  and  puts  trust  and 
confidence  in  the  deceiver  should  be  loser  than  a  stranger.' " 

In  McCormick  v.  Bay  City,  23  Mich.  457,  where  tlie  surety 
undertook  to  escape  liability  on  the  bond,  signed  and  deliv- 
ered under  similar  circumstances,  the  court  says:  "  It  was  in 
his  (the  surety's)  power  to  insert  the  names  of  the  desired 
sureties,  and  to  make  the  bond  joint,  and  not  several.  He 
took  none  of  these  precautions.  On  the  other  hand,  he  put 
it  in  the  power  of  the  principal  debtor  to  get  as  many  or  as 
few  sureties  as  he  chose,  and  to  deliver  the  bond  in  a  shape 
and  under  circumstances  raising  no  suspicion."  To  the  same 
effect  are  the  cases  of  Webb  v.  Baird,  27  •«**  Ind.  368;  89 
Am.  Dec.  507;  State  v.  Carton,  32  Ind.  1;  2  Am.  Rep.  315; 
State  v.  Peck,  53  Me.  284,  and  Millelt  v.  Parker,  2  Met.  (Ky.) 
608. 

In  Naah  ▼.  Fugate,  24  Gratt.  202,  18  Am.  Rep.  640,  the 
court  approvingly  quotes  and  adopts  the  language  of  Judge 
Redfield,  as  follows:  "  Where  the  surety  intrusts  the  bond  lo 
the  principle  obligor  in  perfect  form,  with  his  own  name 
attached  as  surety,  and  nothing  on  the  face  of  tlie  paper  to 
indicate  that  others  are  expected  to  sign  the  instrument,  in 
order  to  give  it  full  validity  against  all  the  parties,  he  makes 
such  principal  his  agent  to  deliver  the  same  to  the  obligee, 
because  such  is  the  natural  and  ordinary  course  nf  conduct* 
iug  such  transactions;  and  if  the  principal,  under  such  cir- 
oumstances,  gives  any  assuranoes  to  the  surety  in  regard  to 
other  sureties,  or  performing  any  other  condition  which  lie 
fails  to  perform,  the  surety,  giving  confidence  to  these  apsur- 
ances,  must  stand  the  hasard  of  their  performance,  and  he 
cannot  implicate  the  obligee  in  any  responsibility  in   the 
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matter,  unless  he  is  guiltj  of  fraud  or  rashness  in  accepting 
the  security." 

In  Dair  v.  United  States,  16  Wall.  1,  the  supreme  court  of 
the  United  States  adds  the  great  weight  of  its  sanction  to 
this  view,  and  applies  the  rule  of  estoppel  in  pais  to  a  surety 
in  such  a  case  as  the  one  before  us,  and  shows  that  the  case 
of  Pawling  v.  United  States,  4  Cranch,  219,  which  was  referred 
toljy  the  appellee  as  supporting  the  opposite  view,  has  been 
misinterpreted,  ®*®  and  is,  in  fact,  no  authority  against  the 
rule  announced  in  the  former  case. 

As  against  the  rule  so  announced,  oijly  a  limited  number 
of  courts  have  ranged  themselves.  In  People  v.  Bosiwiclc,  32 
N.  Y.  445,  the  opposite  rule — that  is,  the  one  invoked  in  this 
case,  and  upon  which  the  decree  of  the  chancellor  was  pred- 
icated— was  distinctly  stated  and  adopted,  but  the  author- 
ity of  that  case  was  much  weakened,  if  not  effectually 
destroyed,  by  the  doubt  as  to  its  soundness,  suggested  ia 
Russell  V.  Freer,  56  N.  Y.  67.  The  case  of  Smith  v.  Kirklandy 
81  Ala.  345,  is  in  accord  with  People  v.  Bostwick,  32  N.  Y. 
445,  but  it  rests  alone  on  the  authority  of  earlier  Alabama 
cases.  In  Georgia  the  same  view  is  taken  in  Crawford  v. 
Foster,  6  Ga.  202;  50  Am.  Dec.  327. 

We  are  satisfied  to  adopt  the  rule  as  found  in  Dair  v. 
United  States,  16  Wall.  1,  and  Nash  v.  Fugate,  24  Gratt.  202, 
18  Am.  Rep.  640,  and  other  similar  cases,  already  referred  to 
as  resting  on  sound  principle,  and  sustained  by  the  weight 
of  authority.  We  agree  with  the  court  in  Nash  v.  Fugate,  24 
Gratt.  202,  18  Am.  Rep.  640,  when  it  says  "it  is  impossible 
to  foresee  the  mischief  of  adopting  a  different  rule."  For 
"one  obligee,  having  in  his  possession  an  instrument  signed 
by  responsible  parties,  to  all  appearance  complete  and  valid, 
may,  at  any  distance  of  time,  be  confronted  and  defeated  by 
a  secret  parol  agreement  between  the  principal  obligor  and 
some  one  of  the  sureties  of  the  existence  of  which  he  had  not 
even  a  suspicion.  How  is  it  possible  to  provide  against  these 
secret  agreements?  ***  How  are  they  to  be  met  and  dis- 
proved? In  the  nature  of  things  the  obligee  can  ofier  no 
evidence  besides  the  bond,  as  the  knowledge  of  the  condition 
is  generally  confined  to  the  principal  obligor  and  his  sure- 
ties." 

It  is  proper  to  add  that,  in  all  such  cases,  to  give  the 
holder  the  benefit  of  the  rule  here  announced,  it  must  afl&rm- 
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atively  appear,  as  it  does  in  this  case,  that  he  took  the  instru- 
ment in  question  without  notice  of  its  conditional  delivery. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  is 
remanded  for  an  account  upon  the  principles  of  this  opinion, 

SuBETTSHiP— Bond  Delivered  Contrary  to  Condition. — A  bond  of  in- 
demnity purporting  to  be  the  bond  of  the  plaintiff  in  the  action,  as  principal, 
«nd  two  other  persons  as  sureties,  stipulating  that  the  parties  would  save 
the  constable  harmless  from  a  claim  made  to  property  levied  upon  by  him, 
though  not  signed  by  the  principal,  is  binding  upon  the  sureties,  and  though 
the  sureties  sign  on  condition  that  the  principal  would  also  sign,  and  never 
intended  or  consented  that  the  bond  should  be  delivered  without  his  signa- 
ture:  Woodman  v.  Calkins,  13  Mont.  363;  40  Am.  St.  Rep.  449,  and  note. 
Where  part  only  of  the  sureties  named  in  a  bond  execute  it,  those  who  do 
execute  it  are  bound,  unless  they  sign  it  upon  condition  that  they  are  not  to 
be  bound  unless  the  other  sureties  named  therein  also  sign  it:  Wlutaher  v. 
Richards,  134  Pa.  St.  191;  19  Am.  St.  Rep.  684,  and  note.  Where  a  surety 
signs  a  bond  upon  condition  that  a  certain  other  solvent  surety  will  also 
Kign  it,  he  will  be  released,  if,  without  his  consent,  after  the  bond  is  com- 
plete, but  before  its  approval  such  other  surety  is  released  by  the  principal: 
State  V.  Allen,  69  Miss.  508;  30  Am.  St.  Rep.  503,  and  note.  See  the  note 
to  Weir  v.  Mead,  40  Am.  St.  Rep.  51,  52,  and  the  extended  notes  to  Ouild 
V.  T/iomas,  25  Am.  Rep.  706,  and  Sharp  v.  UniUd  States,  28  Am.  Deo.  679- 
681. 


Crawford  v.  Carroll. 

[93  TKNNEasBE,  661.] 
Exempt  Propertt,  Proceeds  or. — A  judgment  recovered  for  the  negli* 
gent  killing  of  animals  exempt  from  execution  is  also  exempt. 

T,  L.  Cartyy  for  the  plaintiflF  in  error. 

Templeton  &  Gates,  for  the  defendant  in  error. 

••*  Beard,  J.  The  defendant  in  error,  one  Carroll,  is  the 
head  of  a  family,  and  lives  in  Knox  county.  He  owned  hut 
two  horses,  one  of  wliich  was  negligently  killed  hy  the  rail- 
road. He  instituted  suit  and  recovered  a  judgment  against 
the  road  for  the  value  of  this  horse;  and  this  judgment  a  gar- 
nishing creditor  sought,  hy  projHir  process,  to  suhject  •••  to 
the  satisfaction  of  his  deht.  This  claim  was  resisted  hy  the 
owner  of  the  judgment,  on  the  ground  that  it  stood  in  tlie 
room  and  stead  of  the  horse  so  killed,  and,  as  the  latter  was 
exempt  property,  the  judgment  was  equally  proticted  hy  sec- 
tion 2931  of  the  Milliken  and  Ventrees  cotie.  The  circuit 
judge  found,  as  matter  of  fact,  that  the  horse  irt  question 
was  exempt,  and  that  the  recovery  made  was  for  its  value, 
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and,  as  a  matter  of  law,  that  this  recovery  was  equally  ex- 
empt with  the  property  itself,  and  he  therefore  discharged  th& 
garnishment.  The  garnishing  creditor  has  appealed,  and 
assigns  as  error  this  conclusion  of  law  of  the  court  below. 

Was  the  circuit  judge  right  in  holding  that  the  unsatisfied 
judgment  for  the  value  of  this  exempt  property,  of  which  its 
owner  has  been  involuntarily  deprived  by  a  tort  feasor,  stood 
in  the  place  of  the  property  itself,  equally  entitled  to  the  pro- 
tection of  the  exemption  law? 

This  question  has  already  been  practically  settled  by  thi» 
court.  In  the  case  of  Duffy.  WellSy  7  Heisk,  17,  it  was  con- 
sidered, and,  notwithstanding  the  obscurity  of  the  opinion^ 
growing  out  of  the  meagerness  of  the  statement  of  facts  by 
the  reporter,  it  is  sufficiently  explicit  to  show  that  there  was^ 
an  effort  to  set  off  a  judgment  for  a  debt  against  another 
judgment  in  the  same  court  for  the  wrongful  taking  of  exempt 
property,  and  it  was  held  that  this  right  of  setoff  could  not 
be  exercised  so  as  to  defeat  the  operation  of  the  exemption 
laws,  it  is  true,  the  conclusion  of  the  **'  court  was  rested^ 
to  some  extent,  upon  another  consideration  than  the  one  now 
in  hand,  yet  it  is  apparent  that  the  court  was  equally  con- 
trolled by  the  fact  that  an  application  of  the  doctrine  of  setoff^ 
in  that  case  would  "defeat  the  policy  of  the  law  exempt- 
ing, for  the  benefit  of  families,  property  from   execution. "^ 

This  recognition  of  the  policy  of  the  exemption  law,  and 
its  invocation  by  the  court,  necessarily  involved  an  admissioa 
that  the  judgment  for  the  tortious  conversion  of  exempted 
property,  equally  with  the  property  so  converted,  was  under 
the  protection  of  the  statute  in  question. 

The  same  question  was  presented  to  this  court  in  the  case 
of  Hall  V.  Fulghum^  86  Tenn.  451,  and  more  distinctly  in  the 
later  case  of  White  v.  Fulghum,  87  Tenn.  281.  It  is  true 
those  cases  involved  homestead  exemption  rights,  but  the 
same  policy  which  has  provided  a  homestead  for  the  poor 
man,  exempt  from  the  reach  of  his  creditors,  has  dictated 
the  various  acts  of  the  legislature  providing  equal  exemptioa 
for  him  in  his  holding  of  various  articles  of  personal  prop- 
erty, and  there  can  be  suggested  no  sound  reason  why  the 
rule  adopted  in  one  class  of  cases  should  not  be  enforced  ia 
the  other. 

In  White  v.  Fulghum,  87  Tenn.  281,  a  mortgage  was  fore- 
closed in  the  chancery  court,  at  the  instance  of  the  mort- 
gagee.    In  this  mortgage  the  mortgagor  and  his  wife  had 
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waived  their  homestead  riglit.  At  the  sale,  under  the  fore- 
closure decree,  ®®*  the  property  realized  a  sum  in  excess  of 
the  mortgage  debt.  Judgment  creditors  of  the  mortgagor 
filed  their  bill  to  reach  this  excess,  among  other  grounds,  on 
this,  that  the  foreclosure  proceedings  extinguished  the  mort- 
gagor's rigbt  of  homestead,  and  left  the  surplus  of  Ihe  fund 
subject  to  the  debt  of  the  complainant,  as  nonexempt  prop- 
erty. The  court,  in  its  opinion,  while  conceding  that  the 
proceedings  in  question  had  extinguished  the  homestead 
right  in  the  land  itself,  adds  that  "  it  by  no  means  follow* 
that  it  extinguished  his  right  of  homestead  in  the  proceeds- 
of  the  land.  The  mere  fact  that  the  land  has  been  converted 
into  money,  and  that  money,  as  such,  cannot  be  enjoyed  as 
a  homestead,  does  not  destroy  the  right  of  homestead  after 
it  has  once  attached  to  the  land.  The  fund  realized  from 
the  sale  of  the  land  represents  the  land  itself,  and  is  subject 
to  the  same  laws  and  rights.  It  stands  in  the  place  of  the 
land,  and  those  having  an  interest  in  the  latter  have  the 
same  interest  in  the  former." 

These  cases  are  decisive  of  the  question  at  bar.  To  hold 
that  this  involuntary  conversion  of  exempt  property  into 
a  judgment  against  the  tort  feasor  for  its  value  destroyed  th© 
quality  of  immunity  from  creditors  of  its  owner  that  inhered 
by  the  statute  of  exemption  in  the  property  itself,  would  be 
to  stick  in  the  bark,  and  violate  the  spirit  and  policy  of  a 
wise  and  beneficent  statute. 

While  unnecessary,  it  may  be  proper  to  add  that  the  rule 
adopted  by  this  court  has  met  *®*  the  approval  of  other 
courts,  and  is  embodied  in  the  text  of  1  Freeman  on  Execu- 
tions,  section  235. 

Judgment  of  the  court  below  is  affirmed.  The  costs  of  this 
court  will  be  paid  by  plaintiff  in  error  and  his  surety,  and  of 
the  garnishment  proceedings  in  the  lower  court  by  the  gar- 
nishing creditor.  

ExECunows — ExRMPTioNS. — A  Jadgment  reooTered  for  the  ralne  of  •>• 
empt  personal  property  is  itself  exempt  from  ezeontioai    Wjflk  r,  Orundyttm, 
61  Minn.  360;  38  Am.  St  Rep.  609,  uid  nota. 
AM.  t»T.  Rar..  Vou  XLa  -m 
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Underwood  v.  Smith. 

[93  Tennessee,  687.] 

Judgment — Mbrgib — Libel. — Evert  Sbfaratb  and  Distinct  Publica- 
tion of  a  libel  gives  rise  to  a  separate  and  distinct  canse  of  action. 
Therefore,  the  recovery  of  damages  for  a  libel  published  on  one  day  will 
not  preclude  plaintiff  from  maintaining  a  second  action  for  a  republica- 
tion of  the  same  libel  on  the  day  following,  though  both  publications 
took  place  before  the  commencement  of  the  action,  unless  the  plaintiff 
in  that  action  relied  upon,  and  sought  to  recover  for,  the  second  pub* 
lication  as  well  as  the  first. 

Henderson  &  Jourolmon,  for  the  appellant. 

Williams,  Henderson  &  Davis,  for  the  appellee. 

687  "Wilkes,  J.  Defendant,  Smith,  wrote  an  article,  which 
was  published,  at  his  request,  on  the  evening  of  April  11, 
1892,  in  the  Knoxville  Evening  Sentinel.  The  same  article 
was  republished  by  the  Knoxville  Daily  Tribune  on  the  morn- 
ing of  April  12,  1892. 

Soon  thereafter  plaintifiF,  Underwood,  brought  suit  against 
defendant.  Smith,  for  libel,  based  on  the  publication  in  the 
Evening  Sentinel.  The  cause  came  to  a  hearing,  and  resulted 
in  verdict  and  judgment  for  the  plaintiflf  for  three  hundred 
and  forty  dollars. 

April  6,  1893,  the  plaintiff  brought  the  present  ®®®  suit 
against  the  defendant,  Smith,  for  libel,  based  on  the  publica- 
tion in  the  Tribune.  Pleas  of  res  adjudicata  and  not  guilty 
were  filed,  and  the  former  was  sustained  by  the  circuit  judge, 
and  plaintiff's  suit  was  dismissed,  from  which  judgment  of 
the  circuit  judge  plaintiff  appealed,  and  has  assigned  as 
error  the  action  of  the  trial  judge  in  sustaining  the  plea  of  rea 
adjudicata,  and  in  not  hearing  the  cause  upon  the  merits 
under  the  plea  of  not  guilty.  An  agreed  statement  of  facts 
is  made,  and  it  appears  that  both  publications  are  of  identi- 
cally the  same  matter,  one  being  made  in  the  Sentinel  on  the 
evening  of  April  11th,  and  the  other  in  the  Tribune  on  the 
morning  of  April  12th;  that  the  two  papers  have  a  number  of 
subscribers  in  common,  but  each  has  subscribers  that  the 
other  has  not. 

The  circuit  judge  was  in  error  in  sustaining  this  plea  of 
res  adjudicata.  Every  separate  and  distinct  publication  of  a 
libel  is  a  distinct  offense,  for  which  a  separate  action  will  lie, 
and  a  recovery  of  damages  for  the  first  publication  of  the 
libel   is  no  bar  to  an  action   based  upon  its  repetition  or 
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re])ublication:  Newell  on  Defamation,  sec.  3,  p.  350;  Odgers 
on  Libel,  sec.  160,  p.  277;  Bex  v.  Carlile,  1  Chit.  453;  Pollock 
on  Torts,  315. 

In  the  action  upon  the  libel  in  which  judgment  has  here- 
tofore been  rendered  there  is  no  mention  made  of  repetition 
or  republication  of  the  libelous  matter,  and  it  was  in  nowise 
involved,  and  evidence  of  it  would,  perhaps,  have  been  inad- 
missible: Saunders  v.  Baxter,  6  Heisk.  369,  392. 

***•  The  rule  which  requires  a  party  not  to  split  his  cause 
of  action,  and  prosecute  it  by  piecemeal,  does  not  require 
that  distinct  causes  of  action,  each  of  which  would  authorize 
independent  relief,  should  be  presented  in  a  single  suit.  And 
this  is  true,  even  though  the  several  causes  of  action  may  ex- 
ist at  the  same  time:  2  Black  on  Judgments,  sec.  344;  Stark  v. 
£tarr,  94  U.  S.  477;  Secor  v.  Sturgis,  16  N.  Y.  548;  Bender- 
tiagle  v.  Cocks,  19  Wend.  207;  32  Am.  Dec.  448. 

The  doctrine  of  res  adjudicata  is  based  upon  reasons  and 
principles  which  have  no  application  to  the  case  at  bar.  la 
order  to  sustain  the  plea  the  causes  of  action  must  be  the 
same,  between  the  same  parties,  based  upon  the  same  evi- 
dence, and  resulting  in  damages  based  on  the  same  reasons. 

In  tlie  case  of  tliese  two  publications  the  evidence  in  the 
one  case  would  not  apply,  except  in  part,  to  the  other  case. 

The  time  and  fact  of  publication  are  different  in  tlie  two 
cases.  Tiie  papers  in  which  the  publications  are  made  are 
not  the  same.  The  possible  defendants  are  not  the  same. 
In  the  former  case  the  publisher  of  the  Sentinel  could  have 
been  joined,  but  not  the  publisher  of  the  Tribune,  and  vice 
versa. 

The  parties  receiving  the  publication  are  not  altogether  the 
same;  and  it  may  be  the  damage  sustained  is  not  the  same 
in  the  latter  as  in  the  former  case.  While  it  is  true  that  one 
recovery  in  an  action  for  libel  is  a  bar  to  a  second  recovery 
"••"  for  the  same  cause  of  action,  as  in  all  other  suits,  still  it 
is  no  bar  when  there  is  a  separate  and  distinct  cause  or 
ground  of  action  for  a  repetition  of  the  libel,  wliich  is  a  sim- 
ilar, but  not  the  same,  offense,  any  more  than  a  judgment  for 
one  assault  and  battery  would  bar  an  action  for  a  second 
assault  and  battery  by  the  sanje  person  on  the  same  party. 

Townshend,  in  his  work  on  Slander  and  Libel,  says,  in 
substance:  "  If  one  copies  the  subject  matter  of  a  writing  upon 
another  piece  of  material  the  copy  is  no  more  the  tame  sub- 
ject matter  with  the  original  than  is  a  repetition  of  a  Bound 
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the  same  as  the  original  sound  ":  Townshend  on  Slander  and 
Libel,  sec.  117. 

Again,  the  same  writer  says:  "  It  is  no  bar  to  an  action  for 
slander  or  libel  that,  in  a  former  action,  for  the  publication 
of  the  same  words  on  an  occasion  different  from  that  alleged 
in  the  declaration,  the  defendant  obtained  a  verdict  and  judg- 
ment in  his  favor.  It  was  not  for  the  same  cause  of  action": 
Townshend  on  Slander  and  Libel,  4th  ed.,  sec.  251,  p.  442. 

The  judgment  of  the  circuit  judge  is  reversed,  and,  inas- 
much as  no  evidence  on  the  merits  was  given  under  the  plea 
of  not  guilty  (the  suit  having  been  dismissed  on  sustaining 
the  plea  of  res  adjudicata),  the  cause  will  be  remanded  to  the- 
circuit  court,  to  be  further  proceeded  in  on  the  merits. 

The  appellee  will  pay  the  costs  of  the  appeal. 

EvBBT  Uttkbahci  ow  Slanderoits  Wobds  is  a  Dismior  Causb  o» 
Action,  and,  if  recovery  ia  songht  for  the  repetition  of  »  alander,  the  repeti* 
tion  most  be  declared  upon  aa  a  teparat*  cause  of  action:  Jean  t.  Hennetty,. 
69  Iowa,  373. 
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AcKNOWLEDQHENTS  of  deeds,  certificate  of,  when  may  be  impeached,  88. 
Advsrsb  Possession,  graatee  of  tenant  at  will,  whea  deemed  to  bold,  87L 

presamption  of  grant  arising  from,  871. 
AuKNDMENT  of  records  and  process  of  courts,  401. 

of  sheriflF's  return  of  service  of  process,  149. 
Arrest,  homicide  committed  in  resisting,  457,  458,  475. 

when  unlawful,  475. 
A-HSKSSMENTS,  dififerouce  between  and  taxes,  659,  660. 

for  street  improvements,  personal  liability  cannot  be  imposed  witboot 

notice,  659. 
for  street  improvements,  personal  liability,  whether  may  be  imposed, 
659,  660. 
AssiOMEK  for  the  benefit  of  creditors  has  no  better  title  than  his  assignor, 

931. 
Absignmsnt,  equitable,  of  a  debt  does  not  result  from  an  unaccepted  bill 

of  exchange,  852. 
AwABDS,  conclusiveness  of,  208. 

for  what  causes  may  be  impeached,  208. 

for  what  causes  will  be  set  aside  in  equity,  208. 

Bbnkficial  Assocfations,  conflict  of  laws  respecting  the  parties  entitled  aa 
beneficiaries,  180. 

Carriers,  bills  of  lading,  negotiability  of,  84. 

bills  of   lading,  right  to  contradict  by  showing  that  the  goods  were 
never  received,  83. 

care  due  from  to  passengers,  742. 

conflict  of  laws  as  to  duties  of,  which  controls,  76. 

discrimination,  common-law  right  of,  723. 

estoppel  to  deny  the  truth  of  a  bill  of  lading,  84. 

insults  of  their  employees,  liability  for,  742. 

of  livestock,  liability  of  for  delay,  75. 
CH.VMPERTr,  instances  of  agreements  which  are  not  void  on  aocoant  of,  869. 
CoNFLicr  or  Laws  as  to  duties  of  carriers,  which  prevails,  76. 
DuNsriTUTiOMAL  Law,  game  and  fiah  caught  in  another  state,  sale  of  may 
be  prohibited,  141. 

game  and  fish,  no  one  has  a  private  right  in,  139. 

game  and  Hsh,  selling  of  may  be  prohibited  at  certain  seasons,  140. 

game  and  fisli,  statutes  for  preservation  of,  133-140. 

jury  trial,  right  of  jury   to  judge  of  the  law  as  well  as  of  the  faots  ia 
criminal  prosecutions,  200-293. 

public  use,  power  of  legislature  to  declare  what  is  a,  406. 

street  assesHineiits,  statutes  undertaking  to  impose  personal  liabilily 
for,  660,  661. 
CoHTRACTS,  iufimts,  liability  of  upon,  763. 

lunatics,  liability  of  upon,  753. 
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CoBPOBATiOMS,  agreement  to  subscribe  to  stock  of,  when  may  bo  revoked^ 

385. 
Msets  of  are  trnst  fnnds,  767. 
dissolution  of  by  the  ownership  of  all  the  stock  vesting  In  one  person^ 

343. 
foreign,  contracts  made  by,  before  they  have  complied  with  the  local 

laws,  511. 
foreign,  contracts  made  by,  without  complying  with  the  statutes,  421. 
foreign,  power  of,  to  do  business  in  another  state,  420. 
insolvent,  mortgage  by,  when  enforceable  though  made  to  delay  credit^ 

ora,  769. 
preferences  by  in  favor  of  directors,  37. 
preferences  by  insolvent,  767,  771. 
promoters,  unfair  dealings  of  may  be  set  aside,  174. 
subscription  for  stock,  when  may  not  be  enforced  antH  a  oorporatioik 

dejure  is  organized,  683. 
uUm  vires,  plea  of,  when  will  not  avail,  262. 
CiUMiNAL  Law,  circumstantial  evidence,  sufficiency  of   to  support  a  con> 

viction,  886. 
trial,  right  of  accused  to  be  present  at,  886. 

Damaqes  for  producing  miscarriage  through  negligence,  742. 

lunatics,  exemplary,  cannot  be  recovered  from,  756, 

measure  of,  for  breach  of  warranty  of  quality,  129. 
DxriNiTiON  of  head  of  family,  471. 

of  hej  -s  at  law,  180. 

of  law  of  the  land,  538. 

of  promissory  note,  121. 

Easement,  prescriptive  right  to,  486. 

Election  between  remedies,  when  irrevocable,  391. 

between  the  riglit  to  sue  in  trespass  or  in  replevin,  430,  431. 

by  maintaining  an  action  of   trover  for  the  conversion  of  personalty, 

430,  432. 
Electioks,  injunction  to  prevent  canvassing  of  votes  and   declaring  th» 

result,  236. 
injunction  against,  when  irreparable  damages  may  result  from,  235. 
injunction  against,  will  not  be  issued,  235,  236. 
Eminent  Domain,  defense  that  the  property  sought  to  be  acquired  is  not> 

necessary  to  the  public  use,  406-408. 
necessity  for  taking,  by  what  tribunals  may  be  determined,  407. 
necessity  for  taking,  cases  holding  that  courts  cannot  investigate,  406. 
necessity  for  taking,  constitutions  requiring  submission  of  to  a  jury,  407. 
necessity  for  taking,  must  be  determined  by  a  court,  jury,  or  other  quaar 

judicial  tribunal,  408. 
necessity  for  taking  need  not  be  submitted  to  a  jury,  407. 
necessity  for  taking  particular  premises,  whether  may  be  determined 

by  the  legislature,  407. 
necessity  for  taking,  whether  an  issue  may  be  formed  thereon,  408. 
no  defense  to  a  proceeding  in  that  other  property  equally  useful  might. 

have  been  acquired  by  purchase,  407. 
property  not  necessary  to  be  taken  cannot  be  acquired  by,  406-408. 
public  use,  power  of  legislature  to  declare  what  is,  406. 
public  use,  what  is,  whether  a  legislative  or  a  judicial  question,  406. 
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Eminent  Domain,  right  to  acquire  property  already  devoted  to  another 

public  use,  407. 
Eqcitt  JcTBisoicrrxoN,  elections,  injunction  cannot  issue  to  prevent  canvass 
of  votes  or  declaration  of  result,  236. 
elections,   injunction    against,  when    irreparable  damage   may  reaall 

from,  235. 
elections,  injunction  against,  will  not  issue,  235,  238. 
interference  between  rival  claimants  to  a  public  office,  237. 
political  duties,   jurisdiction  to  compel   performance  of,  will   not  be 

assumed  in  equity,  235. 
political  questions,  jurisdiction  over,  will  not  be  assumed  by  courts  of 

equity,  234. 
public  officers,  equity  will  not  supervise  their  conduct  or  official  pro- 
ceedings, 234. 
EsTOPFKL  by  recitals  in  a  deed,  265. 

of  married  women  by  their  conduct,  345. 
EviDKNCE,  circumstantial,  sufficiency  of,  to  support  conviction,  886. 
comparison  of  hands,  when  admissible,  3?)2. 
declarations,  when  admissible  as  part  of  the  ra  gestcB,  742. 
dying  declarations,  333. 

of  collateral  facts  in  criminal  prosecutions,  333. 
of  experts,  weight  to  be  given  to,  473. 
of  tables  of  mortality  in  actions  for  damages,  352. 
Execution,  head  of  family,  who  entitled  to  exemption  as,  470. 
EXEMPrioN  of  pension  moneys  and  their  proceeds,  200. 

Factors,  authority  of,  to  pledge  property,  47. 

Fl3H,  laws  for  preservation  of,  are  favored  by  the  judiciary,  138,  139. 

penalties  may  be  imposed  for  selling,  though  they  were  caught  in  the 

open  season,  139,  140. 
penalties  may  be  imposed  upon  persons  selling,  though  caught  on  pri. 
▼ate  property  of,  1.39. 
Fraudulent  TRANarERS,  mortgage  given  to  hinder  and  delay  oreditora, 
771. 
preferences  given  to  one  creditor  over  others  are  not,  771. 

Game  Laws,  inclination  of  the  judiciary  is  to  sustain,  138. 

police  powers,  protection  of  game  is  within,  138. 

right  to  kill  wild  animals  may  be  denied  to  all  persons,  139. 
Oarnishhknt  in  one  state  of  a  debt  exempt  in  another,  623. 
Guaranty,  notice  of  acceptance  of,  necessity  for,  441. 
Guardian  and  Ward,  irregularities  in  guardian's  sales,  649. 

notice  to  minor  of  proceedings  to  obtaiu  order  of  sale  is  not  Jariadlo> 
tional,  648. 

Homestead,  abandonment  of,  what  constitutes,  613. 

hotel  property,  when  may  be  exempt  as,  116. 

transfer  of  cannot  be  fraudulent  as  against  creditors,  619L 
Homicide,  self-defense  when  not  a  complete  justification,  877. 

Indemnity,  contract  of,  when  within  the  statute  of  frauds,  186-194. 
Indokskr,  promise  to  indemnify  another  for  becoming,  whether  within  the 

statute  of  frauds,  191. 
Infaiit,  consideration,    return    of,  whether  necessary  to  disaffirmaooe  el 

oontract  by,  676>. 
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Ihtant,  right  of  to  disaffirm  deed,  676. 

torts,  liability  of  for,  753. 
Ihjunction,  against  exercise  of  publio  fanctions  by  one  claiming  to  be  an 
officer,  236,  237. 

against  holding  of  elections,  235,  236. 

to  protect  an  incumbent  of  an  office  against  an  adverse  claimant,  237. 
Iksurancb,   accident,  what  is  within  the   meaning  of  a  policy  insuring 
against,  378. 

change  of  title  by  partition,  530. 

construction  of  policy  is  in  favor  of  the  assured,  378. 

entirety  of  contract  of,  530. 

vacancy  of  premises,  condition  against,  when  violated,  515. 

JxTDOt,  disqualification  of  does  not  arise  from  his  belief  in  the  guilt  of  tha 

accused,  197. 
disqualification  to  sentence  a  person  for  contempt,  197. 
JuDGMBNT,  assignment  of,  notice  to  creditor,  necessity  for,  454. 
by  confession,  relief  from,*how  may  be  obtained,  243,  244. 
for  tax  sales,  conclusiveness  of,  657,  659. 
for  value  of  a  chattel,  whether  transfers  title  thereto,  430. 
in  trespass  or  trover,  satisfaction  of  vests  title  to  property,  435. 
in  trespass  or  trover,  whether  title  vests  by,  434. 
Jdbisdiction,  nonresident,  how  may  subject  himself  to,  124. 

of  court  of  another  state,  presumption  in  favor  of,  398. 
JuBY  Tbial,  criminal  prosecutions,  constitutions  authorizing  the  jury  to 

judge  both  of  the  law  and  of  the  facts,  291. 
criminal  prosecutions,  instructions,  how  far  jury  may  disregard,  291, 

292. 
in  tax  cases  may  be  dispensed  with,  657. 
instructions,  right  of  the  jury  to  disregard  in  criminal  prosecntions,  293, 

294. 
law,  criminal  prosecutions,  making  jury  judges  of  the  law  as  well  as  of 

the  facts,  292,  293. 
law,  duty  of  the  j  ury  to  act  upon  the  court's  instructions,  though  they 

are  judges  both  of  the  law  and  of  the  facts,  292. 
law,  right  of  counsel  to  discuss  in  criminal  prosecutions,  292. 
law,  right  of  the  jury  to  judge  what  is  in  criminal  prosecutions  gener- 
ally, 291. 
law,  right  of  the  jury  to  judge  what  is  in  prosecutions  for  libel,  290,  291. 
libel,  the  judge  may  instruct  the  jury  as  to  the  law,  but  his  instruction 

is  not  binding  on  them,  290,  291. 
libel,  the  jurors  are  judges  of  the  law  as  well  as  of  the  fact,  290, 

Laws  of  Other  States,  evidence  of,  398. 

LiBSL  AND  Slander,  lunatics,  liability  of  for,  754. 

LiKH   on  personal  property  is  dependent  on  possession,  814 

LUMATios,  contracts,  disaffirmance  by,  753. 

contracts,  liability  of  upon,  753. 

contracts,  when  void  and  when  voidable,  753. 

damages,  exemplary  cannot  be  recovered  of,  755. 

^lestrnction  of  property  by,  liability  for,  754. 

libel  and  slander,  liability  for,  754. 

negligence,  liability  for,  754. 
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LuiTATics,  property,  liability  for  injuries  resulting  from  its  dangerous  con- 
dition, 754. 
torts,  liability  for,  753. 

Master  and  Servant,  liability  of  master  for  act  of  servant,  on  what  d^ 
peads,  352. 
machinery,  defective,  duty  of  servant  to  report,  364. 
risks  assumed  by  the  servant,  364. 

vice-priucipal,  conductor  on  railway  train,  when  deemed  to  be  a,  918. 
vice-principal,  general  test  for  determining  who  is  a,  918. 
Hkchanic's  Lien,  fixtures  placed  on  real  property  will  not  support  claim 
for,  795. 
mines,  what  workmen  entitled  to  lien  upon,  803. 
subcontractor,  wlieu  affected  by  a  waiver  of  lien  made  by  the  principal 

contractor,  832. 
waiver  of  by  contractor,  whether  a  waiver  as  against  those  claiming 
under  him,  832. 
Minors,  judgments  against,  collateral  attack  upon,  123. 
Mortgage,  assignment  of,  resulting  from  an  invalid  sale  under  a  power  ooo. 
tained  in,  896. 
chattel,  lease,  when  may  operate  as  a,  900. 
death  of  mortgagor  revokes  power  of  sale  contained  in,  896. 
evidence  sufficient  to  show  that  a  deed  absolute  in  form  was  intended 
as  a,  272. 
Municipal  Corporations,  liability  of  for  polluting  waters  by  discharge  of 
sewerage,  841. 
ultra  vires  contract  of,  cannot  be  ratified,  699. 

17K0LIGKNCB,  lunatics,  liability  of  for,  754. 

other  accidents  as  evidence  of,  219. 
Kotics,  purchasers  of  real  property  are  deemed  to  have  of  the  contents  of 

all  instruments  on  record  their  chain  of  title,  733. 
KuiSANCB,  dangerous  materials,  keeping  of  may  be  declared  to  be  a,  511. 

Partnership,  dissolution  of  by  death,  effect  of,  55. 

right  of  each  partner  to  have  the  firm  assets  applied  to  the  payment  of 
the  firm  indebtedness,  243. 
Party  Walls,  ownership  of,  729. 

right  to  increase  dimensions  of,  729. 
Political  Questions,  equity  will  not  undertake  to  determine,  234. 
Principal  and  Agent,  profits  made  by  the  latter,  when  must  be  accounted 

for,  174. 
PftiNCiPAL  AND  SaRBTT,  defense  that  paper  was  delivered  contrary  to  con- 
dition, 943. 
Process,  right  to  enter  dwelling-house  to  serve,  388. 
Promissort  Notes,  indorsement  of  non-nogotiablo,  obligations  arising  from, 

121. 
Public  Lands,  liens  upon,  agreements  for  are  void,  488. 

settlement  on  conters  no  nglits  as  against  the  United  States,  488. 
Public  OrriCERS,  equity  does  not  assume  jurisdiction  to  determine  oontro* 
versies  respecting  the  title  to  their  officos,  234. 
eqnity  will  not  supervise  tlieir  conduct,  234. 
right  to  an  office  is  not  property,  23i>. 

title  to  an  office  can  l>e  quoatioiied  on  quo  uxirmnto  only,  236. 
title  to  an  otlioe  cannot  be  dotoruuuod  by  pruceediugs  in  equity,  '^36. 
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Kailwat  Corporations,  fire,  liability  for  at  the  common  law,  539. 
fire  resulting  from  sparks  from  locomotives,  liability  for,  538. 
fire,  statutes  imposing  liability  for,  irrespective  of  negligence,  consttta* 
tionality  of,  533-542. 
Rape,  character  of  prosecutrix  for  chastity,  when  may  be  impeached.  111. 
Real  Property,  trespassers  upon  cannot  recover  for  injuries  arising  from 

condition  of,  388. 
Reward,  oflFer  of,  when  becomes  binding,  114. 

Sales  of  seeds  and  trees,  measure  of  damages  for  breach  of  warranty  of 
quality,  129, 

warranty  of  quality,  breach  of,  measure  of  damages  for,  129. 
Scire  Facms,  coverture  as  a  defense  to,  834. 
Seduction  by  means  of  promise  of  marriage,  503. 

corroboration  of  prosecutrix,  extent  to  which  is  necessary,  503. 

previous  unchastity  of  the  prosecutrix  as  a  defense,  502. 

that  the  prosecutrix  was  an  unmarried  woman  must  be  proved,  503. 
Statdtk,  construction  of,  should  be  against  liardship,  144, 
Statute  o?   Frauds,  collateral  and  original    undertakings,  difference  be- 
tween, 187. 

indemnity,  consideration  is  essential  to  sustain  agreement  for,  186, 

indemnity,  contract  of  may  be  an  original  or  independent  contract,  187. 

indemnity,  contract  of,  must  be  in  writing,  187. 

indemnity,  contract  of,  when  not  within  the  statute,  187. 

indemnity,  contract  of,  whether  within  the  statute  of  frauds,  187. 

promise  to  answer  for  the  debt  of  another,  when  within,  186. 

promise  to  indemnify  an  officer  for  forbearing  to  execute  a  writ,  188. 

promise  to  indemnify  another  for  becoming  a  surety,  192,  193. 

promise  to  indemnity  another  for  becoming  a  surety  on  an  administra- 
tor's  bond,  192. 

promise  to  indemnify  another  for  becoming  a  surety  on  an  injunctioa 
bond,  193. 

promise  to  indemnify  another  for  costs  and  expenses  of  a  suit,  191. 

promise  to  indemnify  another  for  executing  a  guaranty,  190. 

promise  to  indemnify  another  for  executing  a  promissory  note,  189» 
190, 

promise  to  indemnify  another  for  going  bail,  189,  191. 

promise  to  indemnify  another,  sundry  illustrations  of,  193,  194. 

promise  to  pay  the  debt  of  another,  579. 

promise  to  see  another  person  paid,  189,  194. 

promise  to  share  another's  loss,  189, 

promises  implied  by  law  are  not  within,  188. 

tests  to  determine  whether  contract  is  within,  187. 
Statisjjes  of  Limitation,  in  actions  for  the  collection  of  delinquent  tazea^ 

658. 
SURETT,  promise  to  indemnify  another  for  becoming,  whether  within   th» 
statute  of  frauds,  192,  194. 

Tax  Sale,  construction  of  statutes  authorizing  recovery  of  moneys  paid  ai 

void,  591. 
county  or  city  is  not  liable  to  refund  moneys  paid  at  void,  583. 
evidence,  power  to  make  deeds  prima  facie  of  title,  607. 
moneys  paid  at  void,  statutes  authorizing  recovery  of,  590,  591. 
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Tax  Sals,  pnrchaser  at  cannot  recover  money  paid,  though  the  sale  prove* 
void,  588. 

parchaser  at  is  bound  to  inquire  whether  the  officers  have  pnrsned  th* 
law,  588. 

parchaser  at  is  within  the  rule  of  caveat  emfttor,  588. 

refunding  of  moneys  paid  at  void  is  not  required,  589. 

refunding  of  moneys  paid  at  void,  statutes  and  decisions  enforcing,  589- 

void,  agreements  of  supervisors  to  repay  money  paid  at,  691. 
Iazxs,  actions  for  collection,  legislature  may  authorize  such  aa  it  deems 
proper,  657. 

actions  for  special  remedies  are  not  exclusive,  658. 

actions  of  debt,  whether  lie  to  recover,  655,  G56. 

actions   to  recover,  cases  sustaining  though  not  authorized  by  special 
statutes,  656. 

actions  to  recover,  mere  irregularities  will  be  disregarded  in,  657. 

actions  to  recover,  whether  maintainable  in  the  absence  of  special  stat- 
utes authorizing,  656. 

assessments,  difference  between  and  taxes,  659,  660. 

assessments,  personal  liability  for,  659. 

creditor's  bill  to  enforce  payment  of  cannot  be  sustained,  655. 

demand  for,  when  must  precede  action  for,  657. 

interest  is  not  allowed  unless  specially  authorized,  657. 

judgment  for,  conclusiveness  of,  657,  659. 

jury  trial  may  be  dispensed  with  in  actions  for,  657. 

municipal  corporations  have  no  implied  power  to  collect  by  suit,  656. 

personal  action  for  cannot  be  sustained  against  one  not  the  owner,  i>57» 

personal  judgment,  whether  authorized,  656. 

personal  obliu^ation  to  pay,  656. 

remedy  for  collection  of,  effect  of  failure  to  provide,  658. 

remedy  for,  specially  authorized,  whether  exclusive,  658. 

statutes  of  limitation  in  actions  for,  658. 

United  States,  actions  by  to  recover,  656. 

whether  are  deemed  debts,  055. 
Tbnder,  waiver  of,  what  is,  92. 
Torts,  lunatics,  liability  of  for,  753,  754. 
Trespass,  judgment  in,  whether  vests  title,  430-4^5. 
Tkovsb,  judgment  in,  whether  vests  title,  430-435. 

ViNDOB  AND  PoRcnASBR,  forfeiture  of  partial  payments,  417. 
notice  to  purchaser,  what  deemed  to  be,  627. 

Warbhousi  Reobipt,  pledge  of  by  factor  acting  without  authority,  47. 
Waters,  surface,  right  to  obstruct  flow  of,  839. 
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•  ABANDONMENT. 

8m  Hoitkstkad,  7-IOk 

'"*'  ACCEPTANCK 

See  Gdabamtt,  6-7. 

ACCESSARIES  AND  ACOOMPLXCBa. 
y  See  HoMiciDi,  6 

•  ^  ACCIDENTS. 

8m  Ihsorasob,  S-10;  Nkoliqiho^  S-H 

ACCOUNTING. 

See  CORFOHATIONS,  7. 

ACKNOWLEGDMENTS. 

L  IlfrXAOHnra. — The  certificate  of  ackaowledgment  of  a  deed  or  mort(;ag» 
of  a  homestead  by  a  married  woman  may  be  impeached,  and  the  instra* 
ment  aroided,  by  prorinp;  that  she  never  in  fact  appeared  before  the 
officer  making  the  certificate,  or  acknowledged  the  deed  or  mortgage 
to  him.  This  mle  may  be  enforced  against  an  innocent  purchaser  with. 
out  notice.     OritUr  ▼.  American  etc  Mortgage  Co.,  58. 

&  COMOLUSIVBNKSS— WuKM  MAT  Bi  Ihpsachkd.— When  a  grantor  or 
mortgagor  appears  before  an  authorized  officer  and  makes  an  acknowl- 
edgment of  the  execntion  of  tho  instmment,  which  is  daly  certified  by 
the  officer  to  hare  been  made  in  conformity  to  law,  his  certificate  is  con* 
•losiTe  of  the  facts  certified,  and  which  be  is  by  law  authorised  to  cer> 
tify,  ontil  successfully  assailed  for  duress  or  fraud  in  which  the  grantee 
or  mortgagee  participated,  or  had  notice  of  before  parting  with  the  con- 
sideration; but  if  there  was  in  fact  no  appearance  before  the  officer,  and 
no  acknowledgment,  this  may  be  shown,  and,  when  proved,  renders  the 
•ertificate  of  acknowledgment  and  the  instmment  void,  even  thoo^h  the 
grantee  or  mortgagee  is  a  purchaser  for  Talae  without  notice.  Orider 
w.  Anurieamete.  Mortgage  Co.,  68. 

ACTIONS. 
L  LaoAL  AND  Equitabli  JaaisDiOTioir — JaoowBirr.— The  dtstrlet  «eart» 
are  courts  of  general  law  and  equity  jurisdiction,  in  which  formal 
distinctions  between  law  and  equity  have  been  abolished,  and  they 
have  power  to  administer  relief  according  to  the  nature  of  the  oaae, 
without  regard  to  forms  of  action.  Hence,  if  to  an  action  seeking 
legal  relief  there  is  an  answer  praying  for  eqaitable  relief,  and  a  trial 
''7  i*^'y  >*  waived,  there  can  be  no  valid  objection  to  a  judgment  grant* 
ing  equitable  relief  upon  the  ground  that  the  action  was  one  at  law. 
£irkwood  t.  Firat  NaL  Bank,  C83. 
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2.  Merger  or  Causks.— The  law  does  not  favor  a  multiplicity  of  Buits, 

and,  where  all  the  matters  in  controversy  between  the  parties  may 
he  fairly  included  in  one  action,  the  law  requires  that  it  should  b« 
done.     Thisler  v.  Miller,  302. 

3.  Elkction  of  Remedy — Conoldsiveness  of. — An  election  of  a  remedy 

once  fairly  made  by  a  party  having  the  right  to  make  it  is  final  and 
irrevocable.     Moline  Plow  Co.  v.  Rodgers,  317. 

4.  Election  of  Remedy — Conclusiveness  of — Sale. — If-  the  owner  of 

goods  delivers  them  to  an  agent  under  a  contract  authorizing  the  latter 
to  sell,  and  retain  all  the  proceeds  over  a  fixed  amount,  and  giving 
thejowuer,  at  a  specified  time,  the  right  to  require  of  the  agent  payment 
of  the  price  fixed  for  all  goods  delivered,  and  such  agent  absconds,  and 
creditors  attach  the  gools  in  his  possession,  the  commencement  of  an 
action  against  the  agent  for  the  purchase  price,  by  the  owner  who  has 
a  knowledge  of  these  facts,  passes  the  title  to  the  agent.  The  owner 
thereby  treats  the  transaction  as  a  sale,  and  will  thereafter  be  estopped 
from  maintaining  an  action  to  recover  the  property  from  the  sheriff 
holding  it  under  the  writs  of  attachment.  Moline  Plow  Co.  v.  Rodgera, 
317. 
6.  Appearance. — A  defendant  in  a  cross-petition  who  files  exceptions 
in  open  court  to  the  commissioner's  report  thereon  thereby  makes  an 
appearance,  and  cannot  successfully  plead  that  he  has  not  been  duly 
summoned    Newman  v.  Moore,  343. 

See  Taxes,  9,  10. 

ADVERSE  POSSESSION. 

Title  Acquired  by. — One  who  has  been  in  the  open,  notorious,  exclusive, 

and  adverse  possession  of  real  estate  for  ten  years  becomes  vested  with 

a  valid  title  to  the  same.     Myers  v.  MeOavock,  627. 

See  Easements,  3;  Guardiak  and  Ward,  8;  Landlord  and  Tenant,  1; 

Limitations  of  Actions,  2;  Railroads,  4. 

AGENCY. 
Sea  Actions,  4;  Express  Companies;  Shipping,  1;  Plkdgb,  2. 

ALIMONY. 
See  Makriaqb  and  Divorce,  3. 

AMENDMENTS. 
See  Constitutional  Law,  3;  Courts;  Execution,  3;  New  Trial,  8. 

APPEAL. 

1.  Stipulation — Record— Questions  not  Reviewable,  When. — A  writ- 

ten  stipulation,  signed  by  the  counsel  for  both  parties,  that  the  ap- 
pellee may  raise  and  argue  questions  of  law  in  the  supreme  court, 
and  filed  after  the  other  party  has  taken  an  appeal,  is  no  part  of  the 
record,  although  printed  with  it;  and  the  appellate  court  will  not  con- 
sider such  questions,  particularly  where  it  does  not  appear  of  record 
that  they  were  raised  in  the  trial  court,  and  decided  adversely  to  the 
appellee.     Mullen  v.  Reed,  174. 

2.  Trial — Motion  for  Continuance— Denial  of,  not  Error,  When. — 

The  denial  of  a  motion  for  a  continuance  in  a  criminal  case  is  not  error. 
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though  the  defendant  was  arrested  and  had  a  preliminary  examination 
eight  days  before  the  trial,  and  was  not  assigned  counsel  antil  two  day* 
before  the  trial,  where  no  showing  is  made  that  the  defendant  ia 
deprived  o.f  the  teatimoay  of  absent  and  material  witnesses.  Utaie  v. 
Stickney,  284. 

5.  Trial — Motion  for  Continuance— Denial  of  not  Error,  When. — 

It  is  not  error  to  deny  a  motion  for  a  continuance  in  a  criminal  case 
where  counsel  has  been  assigned  to  defendant  only  two  days  before 
trial,  and  he,  on  the  day  preceding  trial,  files  an  affidavit  for  a  coutiuu< 
•nee,  stating  that  he  has  not  had  sufficient  time  in  wliich  to  prepare  fur 
trial,  and  setting  forth  the  testimony  of  an  absent  witness,  whose  testi- 
mony he  desires,  where  the  state  consents  that  such  affidavit  may  be 
read  sis  the  deposition  of  the  absent  witness.     StaU  v.  Slickney,  284. 

4.  SOFFIOIENOY  OF  EVIDENCE  TO  SaPPORT  ViRDICT — REVERSAL  OF  JUDG- 
MENT— New  Trial. — The  supreme  court  will  not  reverse  the  judgment 
and  grant  a  new  trial  because  there  is  an  apparent  prepouderence,  or 
even  great  preponderance,  of  evidence  againt  the  verdict.  Disputed 
questions  of  fact  will  not  be  retried.  Kansas  City  etc  R.  R.  Co.  v. 
Ber7-y,  278. 

fi.  Evidence — Admission  of  as  Error. — The  admission  of  inadmissible 
evidence,  afterwards  stricken  out  by  the  court  with  express  direction  to 
the  jury  to  disregard  it,  is  not  such  error  as  to  cause  reversal  of  the 
judgment  in  a  criminal  case.     SMe  v.  Atkinson,  877. 

6.  Evidence — Effecf  of.  When  Improperly  Admittep. — The  admission 

of  irrelevant  and  immaterial  evidence  not  affecting  the  result  is  not 
reversible  error.     Jasper  Trust  Co,  v.  Kansas  City  etc.  R.  R.  Co.,  75. 

7.  Conflicting    and    Misleading   iNSTRUcnoNa  are  good  ground   for  a 

reversal  of  judgment,  though  the  correct  rule  is  announced  in  one  part 
of  the  charge.     Carson  v.  Stevens,  661. 

8.  Jdrt  Trial — Instructions. — If  an  instruction  has  been  given  on  a  point 

in  controversy  in  a  case  it  is  not  error  to  refuse  to  repeat  it.  Josej'h  v. 
Smith,  571. 

9.  Decree,  Reversal  of. — If  there  is  no  evidence  to  support  the  decree  of 

the  trial  court  it  will  be  reversed  on  appeal.     Edwards  v.  Rtid,  G07. 

10.  Judgment— Reversal. — Error  without  prejudice  ia  no  ground  for  a 
reversal  of  judgment.     Joseph  v.  Smith,  571. 

11.  Errous  not  Reviewable. — When  it  appears  from  the  record  tliat  a 
trial  was  had  finally  upon  the  real  grounds  of  controversy  between  the 
parties  it  is  not  the  duty  of  the  appellate  court  to  review  preliminary 
errors  committed  by  the  trial  court  in  passing  upon  tlie  pleadings  pre- 
sented in  reaching  the  real  points  in  contest.  Home  Ins.  Co.  ▼.  SdtleSf 
612. 

12.  JtTRT  Trial— DiscHAROB  of  Jury.— While  the  discharge  of  a  jury 
before  the  completion  of  a  trial,  without  the  connontof  the  accused,  and 
without  sufficient  reason,  ordinarily  bars  a  further  trial,  yet  if,  after  the 
commencement  of  a  trial,  the  question  aa  to  the  necesnity  of  diiicharf{« 
ing  one  of  the  jurors  on  account  of  sickness  was  heanl  and  dfl«jr- 
mined  by  judicial  methods,  and  a  tiuding  made  that  a  discliarga  was 
absolutely  necessary,  the  sppellate  court  cannot  e«y,  in  the  absence  of 
the  evidence,  upon  which  the  discharge  was  granted,  that  there  was 
not  good  cause  for  it,  or  that  it  should  operaU  as  au  aoiuittaL  SUtlt  r. 
BteJ,  322. 
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15.  Salk  or  Mortgaged  Premises — Discretion  of  Court. — The  appoiat- 
ment  of  a  persoa  to  make  the  sale  of  mortgaged  real  estate,  in  an  action 
to  foreclose,  resta  ia  the  sound  discretion  of  the  trial  coart,  and,  if  uo 
abuse  is  shown,  its  ruling  will  not  be  reviewed.  American  InveatmetU 
Co.  V.  Nye,  692. 

14.  Waiver  of  Objections.  — If  the  facts  established  under  the  pleadings 
are  sufficient  to  entitle  plaintiff  to  relief  in  some  form  of  action,  and  no 
objection  is  made  by  the  defendant  to  his  pleadings  or  at  the  trial,  it  is 
too  late  on  appeal  to  urge  an  objection  which  does  not'touch  the  merits, 
but  relates  wholly  to  the  form  in  which  the  plaintiff  has  presented  th» 
facta  and  demanded  relief,  or  to  the  practice  and  procedure  only.  Lowjh 
V.  Outerbridge,  712. 

16.  Final  Order. — What  is  not.— The  trial  court's  denial,  in  an  ac- 
tion of  foreclosure,  of  an  application  for  the  appointment  of  a  special 
master  commissioner  to  make  sale  of  the  mortgaged  laud,  is  not  a  final 
order  from  which  an  appeal  will  lie.  Such  ruling  cannot  be  reviewed^ 
on  appeal,  prior  to  the  rendition  of  a  final  decree  of  foreclosure. 
American  Investment  Co.  v.  Nye,  692. 

16.  Review  of  Findings. — A  finding  of  fact  made  by  a  jury  or  trial 
judge  will  not  be  disturbed  by  the  appellate  court  if  it  is  supported 
by  competent  evidence.     Edwards  v.  Held,  607. 

17.  Reversal  of  Judgment  for  Want  of  Findings. — If  there  is  no 
general  finding  logically  covering  all  of  the  essential  issues  in  an 
action,  and  there  is  no  special  finding  as  to  such  issues,  the  judgment 
muBt  be  reversed.     Kirkwood  v.  First  Nat.  Bank,  683. 

See  Infants,  12;  Judgments,  9;  Nsw  Trial. 

APPEARANCE. 
S«e  Actions,  5;  Infants,  11, 12: 

APPOINTMENT. 
See  GuABDiAN  and  Ward,  1-3. 

ARBITRATION  AND  AWARD. 

1.  DxriNiTiON. — Arbitration  is  an  arrangement  for  taking  and  abiding  by 

the  judgment  of  selected  persons  in  some  disputed  matter,  instead  of 
carrying  it  to  the  established  tribunals  of  justice,  and  is  intended  to 
avoid  the  formalities,  the  delay,  the  expense,  and  vexation  of  ordinary 
litigation.     In  re  Curtis,  200. 

2.  Arbitrators — Grant  of  Power  to. — A  snbmission  that  arbitrators  shall 

proceed  upon  the  principles  of  equity,  to  the  end  that  each  party  may 
receive  all  that  is  justly  due  him,  does  not  limit  the  arbitrators,  but  i» 
a  liberal  and  highly  creditably  grant  of  power.     In  re  Curtis,  200. 

3.  Arbitrators  ark  not  Officers. — When  the  submission  to  arbitration  i» 

made  a  rule  of  court  the  arbitrators  are  not  officers  of  the  court,  but 
are  the  appointees  of  the  parties,  as  in  cases  where  there  is  no  rule  of 
court.     In  re  Curtis,  200, 

4.  Arbitrators — Action  of. — Arbitrators  do  not  act  improperly  in  omit*^ 

ting  some  detail  in  their  award,  which  neither  the  law  nor  the  sab'^ 
mission  makes  it  their  duty  to  observe.     In  re  Curtis,  200. 
fi.  Must  Contain  What. — The  award  must  contain  the  actual  decision  of 
the  arbitrators,  which  is  the  result  of  their  consideration  of  the  various* 
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matters  submitted  to  tbem;  bat  it  need  contain  notbing  else.     In  rt 
Curtis,  200. 
t,  A RBiTKATORS— Findings  of  Fact.— Arbitrators  are  not  required  by  law 
to  make  tiudiags  of   fact  in  the  cases  decided  by  them.     In  re  Curtit, 
200. 

7.  Arbitrators— Parol  Evidence  to  Explain  Terms  Used  in  Contract. 

Where  one  of  the  claims  submitted  to  arbitrators  is  tlie  alleged  breach 
of  a  contract  to  "  work"  a  certain  street,  parol  evidence  is  admissible 
to  explain  the  special  meaning  of  this  term  as  understood  by  the  parties 
at  the  time  the  contract  was  made,  and  such  evidence  ia  not  limited  to 
expert  testimony.     In  re  CurtU,  200. 

8.  Power  to  Accept  or  REjEcr. — The  power  given  by  statute  to  a  courfe 

to  accept  an  award  implies  the  power  to  reject  it.     In  rt  Curtis,  200. 

9.  Arbitrators — Judgment— Conclusiveness  of. — The  decision  of  arbf- 

trators,  acting  within  the  scope  of  their  anthority,  upon  matters  of  fact 
and  law,  is  conclusive  and  final,  as  between  the  parties  to  that  case, 
until  annulled  or  reversed  on  appeal.     In  re  Curtis,  200. 

10.  Arbitrators — Damages. — When  one  of  the  parties  to  an  arbitration 
claims  damages  it  is  within  the  province  of  the  arbitrators  to  deter- 
mine whether  they  are  proximate  or  remote.     In  re  Curtis,  200. 

11.  Impeachment  of. — The  proper  practice  in  impeaching  an  award  rea- 
dered  upon  a  submission  under  rule  of  court,  for  any  cause,  whether 
apparent  upon  the  face  of  the  award,  or  for  extrinsic  causes,  is  to 
remonstrate  against  the  acceptance  of  the  award  by  the  court.  In  re 
Curtis,  200. 

12.  Equitable  Relief  Against. — A  court  of  equity  will  not  set  aside  an 
award  rendered  upon  a  submission  under  rule  of  court  when  it  is  withiu 
the  submission,  and  there  is  no  claim  that  the  arbitrators  failed  to  act 
on  all  matters  submitted  to  them,  or  that  they  undertook  to  act  on  any 
matters  not  submitted,  except  for  partiality  and  corruption  in  the  arbi- 
trators, mistake  on  their  own  principals,  or  fraud,  or  misbehavior  in 
the  parties.     In  re  Curtis,  200. 

ARREST. 

Wh::n  Unlawful. — An  arrest  sought  to  be  made  by  an  officer  without  • 

varrant,  for  a  crime  not  committed  in  his  presence,  and  when  it  ia 

doubtful  if    any  crime  has   been  committed,  ia  an  oulawlul  arreat. 

Cryer  v.  Slater  ^73. 

See  Homicide,  2,  3. 

ASSIGNMENT. 

1.  Judombnts — Notiob  to  Dsbtob. — The  assignment  of  %  Judgment  ia 
valid  and  effective  to  vest  the  title  to  it  in  the  assignee,  so  as  to  defeat 
a  subsequent  garnishment  of  the  judgment  debtor  by  a  creditor  of  the 
assignor  having  no  notice  of  the  assignment  before  service  of  the  gar- 
nishment.    Schootfield  V.  Hirsh,  450. 

S,  Assignment  of  Judgment  to  Cheditob— Aoceftanob— Effbit  of. — 
An  assignment  of  a  judgment  to  a  creditor,  in  trust  to  pay  bimsetf  and 
other  creditors  accepted  by  such  creditor  defeats  a  subsequent  gsrnish* 
ment  of  the  debtor  by  a  creditor  of  the  assignor,  although  the  gar- 
nishment ia  served  prior  to  the  a«aent  ol  the  other  oreditors  to  tb* 
Msignment.  Se/ioolfield  v.  Hirs/i,  iSO. 
▲m.  •%  Bar.,  Vok  XLIL  -d 
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3.  AssiGHinEKT  iw  Trust — AccEFTAycB. — An  assignment  in  tmst  to  a  cred- 

itor to  pay  himself  and  other  creditors,  accepted  by  him,  implies  th^ 
assent  of  the  other  creditors,  and  their  express  acceptauce.of  the  assiga* 
ment  is  unnecessary.     Schoolfield  v.  Hirsli,  450. 

4.  Equitable  Assignment. — Bill  of  Exchange,  or  Duaft  Drawn  Gen- 

ERALLr,  and  not  upon  any  particular  fund,  whether  accepted  or  not  by 
the  drawee,  does  not  operate  as  an  equitable  assignment,  even  when 
funds  have  been  placed^  in  the  drawee's  hands  as  a  means  of  payment. 
Coinmonwealth  t.  American  etc.  Ins.  Co.,  844. 
A.  Equitable  Assignment — Sight  Drafi — Insolvenct  of  Payee. — A  sight 
iiraft,  drawn  generally  on  a  life  insurance  company  by  its  treasurer  to 
i;he  order  of  a  beneficiary,  indorsed  by  the  latter  and  sent  through  a 
4>ank  for  collection,  but  returned  unpaid  after  presentment  and  refusal 
!to  pay  shortly  before  the  insurance  company  is  adjudged  insolvent  and 
idissolved,  is  not  an  equitable  assignment  of  the  fund,  and  gives  the 
beneficiary  no  preference  over  the  other  creditors.  CommonwecUih  T. 
American  etc.  Ins.  Co.,  844. 

See  Champbrtt,  I;  Replbviit,  3. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Ax  Assign Ki  for  the  Benefit  of  Creditors  Takes  the  Propbrtt  and 
Choses  in  Action  of  his  assignor,  not  as  a  purchaser  for  value,  but  aa  a 
volunteer,  and  therefore  subject  to  all  defenses  to  which  they  would 
be  subject  if  in  the  hands  of  the  assignor.     Akin  v.  Jones,  921. 
See  Banks,  3;  Checks. 

ASSOCIATIONS. 

1.  Homestead  Associations — Loans  and  Securitt. — When  a  homestead 

association  makes  a  loan  to  one  of  its  members  for  the  use  and  benefit 
of  a  certain  corporation,  and  takes  the  bond  of  the  member  secured  by 
deed  of  trust  from  such  corporation,  the  bond  and  deed  of  trust  are 
ralid  and  enforceable  in  the  absence  of  statutory  provisions  to  the  con- 
trary.    Kculiah  v.  Garden  City  etc.  Building  Assn.,  256. 

2.  Loan    Associations — Ultra  Vires. — When  a  homestead   associatioa 

makes  a  loan  in  good  faith  to  two  of  its  members  for  the  use  and  bene- 
fit of  another  corporation,  and  takes  the  deed  of  tmst  of  the  latter  aa 
aecurity  for  the  loan,  neither  such  members  nor  the  corporation  can 
avoid  the  trust  deed  under  the  plea  of  ultra  vires,  and  it  may  be  fore- 
closed as  against  them  and  other  creditors  of  the  corporation  having 
notice  of  the  rights  of  the  loan  association.  Kadish  v.  Garden  City  etc 
Building  Assn.,  256. 

See  Insurance,  11-17. 

ATTACHMENT. 

1.  Conflict  of  Laws — Exemption — Situs. — There  is  a  marked  distinction 
between  the  situs  of  a  chose  in  action  for  the  purpose  of  jurisdiction 
and  its  situs  for  determining  the  rights  of  the  parties  thereto.  Hence, 
if  money  is  earned  in  the  state  of  Nebraska  by  a  resident  thereof,  and 
is  payable  there,  a  proceeding  ^by  foreign  attachment  in  the  state  of 
Iowa,  seizing  and  applying  such  earnings  to  the  payment  of  defendant's 
debt,  must  be  treated  as  within  the  jurisdiction  of  the  Iowa  courts, 
t>ut  the  situs  of  said  earnings  for  the  purpose  of  determining  the  right 
to  tjxempiiou  is  Nebraska.     Sinytr  M/g.  Co.  v.  Fleming,  613. 
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■2.  Conflict  or  Laws— Foreign  Corporations.— If  a  contract  is  made, 
and  is  performable,  in  the  state  of  Nebraska,  a  foreign  corporation  bar- 
ing  a  place  of  business  in  that  state,  and  which  institutes  in  another 
state  attachment  proceedings,  and  seizes  the  earnings  of  a  citizen  of 
Nebraska,  is  subject  to  the  operation  of  a  Nebraska  statute  exempting 
iuch  earnings  from  attachment.  Singer  Mfg.  Co.  v.  Fleming,  613. 
See  Chattel  Mobtoaoes,  5;  Pensions;  Sales,  T, 

ATTAINDER. 
t.  Murder — Former  CoMTicrrioN  no  bar. — The  fact  that  the  accused  is  a 
convict  under  senteuce  of  impri^oument  for  life  for  a  former  murder  is 
no  defense  for  a  murder  committed  by  him  in  prison  while  serving  suoh 
sentence.  Singleton  v.  State,  488. 
2.  Plea  of  Autrefois  Attaint,  as  a  bar  to  a  prosecution  for  another  fel< 
ony  of  the  same  grade,  is  not  in  force  in  the  United  States.  SingUton  t. 
StaU,  488. 

ATTORNEY  AND  CLIENT. 

See  Champerty;  Infants,  11. 

ATTORNEY'S  FEES. 
See  Infants,  13,  14;  Marriaob  and  Divorce,  3;  Nbgotiablb  Instru- 
ments, 1,  2;  Trusts,  8. 

AUSTRALIAN  BALLOT  LAW. 
See  Elections,  2. 

AUTREFOIS  ATTAINT. 

See  Attai>'der,  2.  • 

AWARD. 
8e«  Arbitration  and  Award. 

BAILMENT. 
See  Liens,  2. 

BALLOTS. 
See  Elections,  2. 

BANKS. 

I.  An  Indorsement  for  Collechon  does  not,  as  a  general  rule,  rest  title 
to  the  property  in  a  bank,  and,  if  the  paper  passes  into  the  hands  of  an 
assignee  in  insolrency  of  the  bank,  the  owner  may  recorsr  it  or  its 
proceeds.     Akin  v.  Jonen,  921. 

i  A  OoLLEcriNO  Bank  is  Entitled  to  Rboeitb  in  Patmmt  orsrdrafta 
and  certificates  of  deposit  on  itself,  and  thereby  to  discharge  the  debtor. 
Akin  r.  Jones,  921. 

Z.  Insolvbnct.— If  a  Collection  Indorsed  to  a  Bank  is  collected  by  it, 
'and  it  afterwards  makes  an  assignment  for  the  benefit  of  or*<litora,  the 
relation  between  it  and  the  owner  of  the  pro|)erty  is  that  of  debtor  and 
oreditor,  and  he  cannot  impose  any  trust  upon  the  proceeds  in  the  hands 
of  the  assignee,  unless  there  is  some  agreement  or  eonrae  of  dealing 
whereby  the  foods  were  to  be  held  separate,  and  tb«  identical  proooeda 
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remitted.  The  existence  of  such  agreement  is  disproved  by  evidenctt 
showing  that  the  proceeds  were  directed  to  be  transmitted  by  a  check 
on  another  bank.  The  fact  that  the  payment  of  the  collection  was  mad» 
in  overdrafts  which  were,  subsequently  to  the  assignment,  paid  to  the- 
assignee,  is  not  material.     Akin  v.  Jones,  921. 

4.  Negotiable  Instruments — Bona  Fide  Pprchaser. — A  Certificate  of- 
Deposit  as  follows:  "This  certifies  that  R.  K.  has  deposited  in  this 
bank  $3,000,  payable  to  the  order  of  self,  in  current  funds,  on  return 
of  this  certificate  properly  indorsed.  This  deposit  not  subject  to- 
check.  With  interest  at  six  per  cent  if  left  six  months;  no  interest, 
after  six  months,"  becomes  due  so  as  to  charge  a  purchaser  with  notice^ 
of  equities  at  the  expiration  of  six  months,  and  not  until  then.  Kirk' 
wood  V.  FirH  Nat.  Bank,  683. 

6.  Cashier,  Notk  Payable  to.  — A  negotiable  instrument  made  to,  and  in. 
the  name  of,  a  cashier  of  a  bank,  of  which  the  bank's  money  is  the- 
consideration,  may  be  sued  on  in  the  name  of  the  bank  without  any 
indorsement  by  the  cashier.     Lookout  Bank  v.  Aull,  934. 
See  Checks;  Trusts,  13. 

BENEFIT  ASSOCIATIONS. 
See  Insurance,  11-17. 

BILLS  AND  NOTES. 
See  Negotiable  Instruments. 

BILLS  OF  LADING. 

1.  Carriers— False  Bill  of  Lading — Rights  of  Bona  Fide  Pdrchaser, 

One  to  whom  a  false  bill  of  lading  is  indorsed  and  transferred  by  the- 
person  to  whom  it  was  issued,  and  who  parts  with  value  and  becomes- 
the  innocent  holder  of  it  without  notice,  may  hold  the  carrier  issuing 
it  responsible  for  the  truth  of  its  recitals,  and  for  damages  to  the 
extent  he  may  have  advanced  on  the  faith  of  its  genuineness.  Jasper 
Trust  Co.  V.  Kansas  City  etc.  R.  JR.  Co.,  75. 

2.  Carriers— False  Bill  of  Lading — E.stoppel. — As  between  a  railroad 

company  issuing  a  false  bill  of  lading  and  any  one  who  shows  himself  a- 
bona  fide  transferee  and  purchaser  thereof,  the  corporation  is  estopped 
from  denying  that  it  received  and  holds  the  goods  specified  therein. 
Jasper  Trust  Co.  v.  Kansas  City  etc.  R.  R.  Co.,  75. 

8.  Carriers — False  Bill  of  Lading — Bona  Fide  Purchaser — Duty  as 
to  Inquiry. — A  bona  fide  purchaser  of  a  false  bill  of  lading  is  put  on 
inquiry  as  to  the  existence  of  the  parties  to  whom  it  was  issued,  and 
his  failure  to  so  inquire  and  to  obtain  their  indorsement  is  a  bar  to  any 
claim  fur  damages  against  the  carrier  issuing  it.  Jasper  Titist  Co.  v. 
Kansas  City  etc.  R.  R.  Co.,  75. 

4.  Carriers — False  Bill  of  Lading— Negotiability. — A  false  bill  of 
lading,  whether  indorsed  or  not,  is  not  a  negotiable  instrument. 
Jasper  Trust  Co.  v.  Kansas  City  etc.  R.  R.  Co.,  75. 

ft.  Carriers — Who  can  Transfer. — A  bill  of  lading  can  be  transferred' 
so  as  to  vest  title  or  right  in  the  transferee  only  by  the  person  to  whom 
it  is  issued  or  by  his  authority.  If  transferred  by  an  unauthorized 
stranger  the  bona  fide  transferee  cannot  claim  any  damages  from  the- 
oarrier  for  the  injury  he  may  have  suffered  thereby.  Jasper  Trust  C'o» 
▼.  Kansas  City  etc  R.  R.  Co.,  75. 
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bona  fide  purchasers. 

6ee  ACKNOWLEDOMENTSJ  BlLLS  OF  LADING,  1-3,  5;   DkxDS,  4;  NCGOTIABLB 

Imstrdmknts,  4-6. 
BONDS. 

See  GUABDIAH   AMD  WabD,    11;  SaRKTTSHIF,  1. 

BRIDGES. 
S«e  Neoliqenck,  I. 

BROKERS. 
See  Vendor  and  Pubchasxs,  5. 

BURDEN  OF   PROOF. 
8«e  Carriebs,    8;   Dower;    Evidence,    10;    Imsubamoi.    10;   Patment; 

Tender,  2. 

BURGLARY. 

L  Breaking  not  Burglarious,  When. — A  breaking  cannot  b«  regarded 
as  burglarious  where  the  entrance  to  the  building  is  made  by  the  pro* 
curenieatand  with  the  consent  of  the  owner,  or  by  a  person  acting  in  his 
employment;  but  the  fact  that  the  owner  participates  in  decoying  the 
criminal  and  effecting  his  arrest  ia  of  itself  no  consent  to  the  commis> 
sion  of  the  crime.     State  v.  Stickney,  284. 

2.  Decoy — Defense.— One  who  breaks  into  a  building  with  the  intention 
of  committing  larceny,  and  does  every  act  essential  to  a  burglarious 
breaking,  cannot  escape  responsibility  from  the  fact  that  there  was  a 
detective  with,  and  apparently  assisting,  him  in  the  commission  of  the 
crime.     State  v.  Stickney,  284. 

CARRIERS. 

1.  Carriers  or  LivE.<rrocK — Damages  for  Negligent  Delat  in  Delivkrt. 
A  carrier  of  livestock  is  liable  for  all  damage  that  is  referal)Ie  to  a 
negligent  prolongation  of  the  transportation  through  its  natural  effect 
upon  the  physical  condition  or  latent  vicious  propensities  of  the  ani« 
mail),  whereby  they  are  reduced  in  strength  or  weight  more  than  they 
Would  have  been  had  prompt  carriage  and  delivery  been  made,  and 
injure  each  other  in  consequence  of  viciousness,  aroused  by  the  excess 
of  their  confinement  beyond  the  time  necessary  for  transportation  and 
delivery.     lUchmond  etc.  /?.  R.  Co.  v.  TrouMlnle.  C9. 

5L  Carriers  of  Livestock— Evidence  of  Custom.— In  an  action  against 
a  carrier  of  livestock  to  recover  for  injury  to  animals  caused  by  negli* 
gent  delay  in  transporting  them,  evidence  of  a  cu«tom  making  it  the 
duty  of  the  shipper  to  accompany  hi;!  stock  is  not  admissible  if  it  docs 
not  appear  that  the  performance  of  »hc!i  <lnty  would  have  avoided  the 
injury,  or  that  its  remission  contributed  thereto.  liichmomd  etc  /?.  If. 
Co.  T.  Troundale,  61). 

S.  Caurikks  ot  LivKSTOcK— Phk-humption  of  Nxoliobncb— Burden  or 
Proof. — If  a  common  carrier,  haviuK  undertaken  to  deliver  livestock, 
fails  to  deliver  it  in  safe  conditiiui  within  a  rcanonable  time,  a  pre»ump< 
tion  of  negligence  arises,  and  the  bunlen  of  pro<if  re»t»  on  it  to  ••luse 
itself  from  neKliK^nco  Bn«l  to  show  that  the  injury  to  the  siock  i*«*  «ot 
result  from  the  delay.     JiicJunoiul  etc  R.  R.  Co.  v.  Troutdat^  •* 
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4.  CkJNTHACT  OF  Affreiohtment,  Wherb  Enforceable.— a  contract  for 
the  carriage  of  livesiock,  entered  into  with  a  foreign  railroad  company- 
operating  a  line  of  road  within  a  certain  state,  by  a  resident  of  that 
state,  for  transportation  of  the  stock  from  that  state  to  another,  is  a- 
contract  made  in  the  former  state,  and  may  be  enforced  there.  Hich' 
mond  etc.  R.  R.  Co.  v.  Trousdale,  69. 

6.  A  Common  Carrier  has  no  Right  to  Exact  from  any  one  any  thing  that- 
is  not  reasonable  and  just,  nor  to  discriminate  in  favor  of  one  against- 
another,  where  the  conditions  and  circumstances  are  the  same.  Lough 
V.  Outerbridge,  712. 

6.  Carrier's  Lawful  Acts  to  Retain  Monopoly  of  Business. — Carrier* 

who  have  a  substantial  monopoly  of  business  may  lawfully  seek  to  retail 
their  business  by  offering  their  services  to  the  public  at  a  loss  to  them-^ 
selves  whenever  competition  is  to  be  met,  and,  when  it  disappears^ 
resuming  their  standard  rates,  if  such  rates  are  reasonable  and  just. 
Lough  V.  Outerbridge,  712. 

7.  A  Carrier  may  Give  Redoced  Rates  to  Customers  Stipulating  to- 

Give  it  All  Their  Business,  and  refuse  those  rates  to  others  who  are- 
not  able  or  willing  to  so  stipulate,  provided  the  charges  exacted  fron* 
those  not  joining  in  the  stipulation  are  not  excessive  or  unreasonable. 
The  fact  that  an  offer  of  reduced  rates  was  made  to  prevent  or  driv& 
away  competition  is  not  material  if  such  competition  is  irregular  and 
partial,  and  the  rates  charged  in  the  absence  of  competition  are  rea- 
sonable.    Lough  V.  Outerbridge,  712. 

8.  A  Carrier  may  Lawfully  Depart  from  the  Standard  or  Usuau 

Rates  if  such  rates  are  reasonable,  and  the  deviation  is  in  favor  of  partic- 
ular customers  for  special  reasons  not  applicable  to  the  whole  public. 
Special  offers  in  the  form  of  reduced  rates  to  particular  customers  may- 
form  an  element  in  the  inquiry,  whether,  as  a  matter  of  fact,  the^ 
standard  rates  are  reasonable  or  otherwise.  If  they  are  extended  to- 
such  persons  at  the  expense  of  the  general  public  that  fact  must  be- 
taken into  account  in  ascertaining  whether  the  tariff  of  general  price» 
is  or  is  not  reasonable.     Lough  v.  Outerbridge,  712. 

9.  Charges  Offered  to  Destroy  Competition. — If  a  Common  Carrier. 

Offers  to  Carry  Goods  at  a  time  designated  by  it  at  a  reduced  price, 
on  condition  that  its  customers  do  not  at  that  time  ship  any  freight 
by  any  other  line,  and  to  those  customers  who  refuse  to  agree  to  give- 
it  their  exclusive  business  during  such  time  charges  its  usual  rates,  it- 
is  not,  if  the  rates  charged  are  just,  under  the  obligation  to  carry  at  the 
reduced  rate  for  those  who  refuse  to  assent  to  the  condition  upon  whiciv 
those  rates  are  offered.     Lough  v.  Outerbridge,  712.. 

10.  A  Common  Carrier  is  Subject  to  an  Action  for  Damages  for. 
Refusing  to  PerformitsDuties  to  the  public  for  a  reasonable  compen- 
sation, or  to  recover  back  moneys  paid  when  its  charges  are  exces- 
sive.    Lough  V.  Outerbridge,  712. 

11.  The  Duties  and  Obligations  of  Carriers  may  be  Enforced  through 
the  courts  and  the  legislative  power.     Lough  v.  Outerbridge,  712. 

See  Bills  of  Lading;  Damages,  5;  Express  Companies;  Railroads,  8-13i.. 

CASHIER. 
See  Banks,  6. 
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CAUSA  MORTIS* 
See  Gifts. 

CERTIFICATES  OF  DEPOSIT. 
See  Banks,  4;  Nsgotiablb  Insi'kuments,  3,  4. 

CERTIORARI. 

1.  Something  Mobb  iihan  thb  Record  is  Removed  to  the  higher  oonrft 

by  the  statutory  proceedings  npon  certiorari  authorized  by  the  laws  of 
New  York.  It  is  the  duty  of  the  special  tribunal  whose  proceedings 
are  sought  to  be  reviewed  to  make  a  return  thereof.  Therefore,  a  facfc 
stated  in  such  return  may  be  material,  and,  if  the  return  in  respect  to 
it  is  false  and  injurious  to  the  party  against  whom  it  was  made,  be  may 
maintain  an  action  for  the  damages  suffered  thereby.  Benrdslet  ▼.  Dolg%. 
707. 

2.  An  Action  fob  Making  a  Falsb  Rbturn  to  a  writ  of  certiorari  may  be 

sustained  though  corrupt  methods  are  not  attributable  to  the  defend- 
ant. The  fact  that  the  proceedings  on  certiorari  affirm  the  judgment  or 
other  determination  sought  to  be  reviewed  does  not  preclude  the  party 
against  whom  the  report  was  made  from  sliowing  it  was  false,  if  th* 
tribunal  to  which  it  was  made  was  bound  by  it  and  could  not  inquire 
whether  it  was  or  not.     BeardaUe  v.  DoUje,  707. 

See  JUDOMBNTS,  II. 

CHAMPERTY. 

1.  An  Assionmbnt  of  a  Note  to  an  attorney,  in  consideration  of  his  agree- 

ment to  bring  suit  thereon  at  his  own  costs  and  expense,  and  divida 
with  the  assignor  whatever  sum  he  collects,  is  chanipertoua  and  void. 
Roberts  v.  Yancey,  357. 

2.  CoNSTKUCTiON  OF  STATUTE. — Under  a  statute  providing  that  all  contract* 

made  in  consideration  of  services  to  be  rendered  in  the  prosecution  or 
defense,  in  or  out  of  court,  of  any  suit  by  any  person  not  a  party  on 
record  in  such  suit,  whereby  any  part  of  the  thing  sued  for  is  to  b« 
received  by  such  person  for  his  services  or  assistance,  sliull  be  void,  it  i* 
not  necessary  that  an  action  should  be  pending  to  render  the  contract 
obampertons  and  void.     Roberta  v.  Yancey,  357. 

CHARTERS. 
Sm  Mumicifal  Corporations,  !M» 

CHASTITY. 
See  Raps,  5;  Seddction,  1. 

CHATTEL  MORTGAGES. 

L  Natttrb  of— Nbbd  not  bb  in  Writing.— a  chattel  mortgage,  whether 
in  writing  or  not,  is  a  pledge  of  personal  pro|>eriy  to  secure  the  promis* 
of  the  mortgagor  or  some  one  for  whom  he  stands  sponsor.  It  nee^l  nok 
be  in  writing.     MuMer  v.  King,  700. 

I.  Lbasb,  When  is.- A  written  instrument  purporting  to  be  a  lease  of  per- 
sonal property  of  a  certain  value,  by  whiol*  the  lessee  agrees  to  pay  » 
certain  rental  per  month  for  a  certain   time,  and,  on  default  in  lb* 
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payment  of  rent,  to  return  the  property  to  the  lessor,  is  a  chattel  mort- 
gage and  not  a  lease.     Singer  Mfg.  Go.  v.  Smith,  897. 

8.  MoRTGAGB  OB  CONDITIONAL  Sale. — If  it  is  doubtful  from  the  face  of  a 
written  instrument  whether  a  conditional  sale  or  a  mortgage  is  intended 
the  courts  generally  treat  it  as  a  mortgage.  Singer  Mfg.  Co.  v.  S7nilh, 
897. 

4.  Action  to  Recovkr  Possession — Defense. — In  an  action  by  a  mort- 
gagee to  recover  possession  after  condition  broken  in  a  chattel  mort- 
gage the  mortgagor  la  not  entitled  to  set  up  a  counterclaim  for  breach 
of  warranty  as  a  defense.     Singer  Mfg.  Co.  v.  Smith,  897. 

6.  A  mortgage  of  property  to  be  thereafter  acquired  is  invalid  as  against 
purchasers  and  attaching  creditors  of  the  mortgagor.  Steele  v.  Ash- 
enfelter,  694. 

6.  Title  or  Mortgaobs.— The  mortgagee  of  chattels  is  not  the  owner  of 
the  legal  title  thereto.  It  is  in  the  mortgagor  until  divested  by  fore- 
closure proceedings  and  sale  in  pursuance  of  the  statute.  Until  then 
the  mortgagee  has  merely  a  lien  upon  the  property.  Muaaer  v.  King, 
700. 

See  Replevin,  2,  3. 

CHECKS. 

itANES  AND  Banking. — A  Check  Drawn  on  a  Bank  is  not  an  Equi- 
TABLS  Assign  HKNT,  and  therefore  is  not  entitled  to  precedence  over  an 
iMsignment  for  the  benefit  of  creditors  made  ])y  the  drawer  before  the 
check  isacce|.tei  or  presented  for  payment.     Akin  v.  Jones,  921. 

CIRCUMSTANTIAL. 
See  Evidence,  1,  2. 

CLOUD  ON  TITLE. 
8«e  EQtnrr,  5;  Homestead,  4;  Limitations  or  AorioNa,  1« 

COLLATERAL  ATTACK. 
^  8m  Guardian  and  Ward,  16;  Judgments,  10,  II. 

COMMERCE. 
See  Interstate  Commerct. 

COMMISSIONERS. 
See  Highways. 

COMPENSATION. 
See  Trusts   II. 

CONDEMNATION. 
*■  '  See  Eminent  Domain. 

CONFIRMATION.  ~' 

8e«  Guardian  and  Ward,  13,  Ift. 
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CONFLICT  OF  LAWS. 
liAWS  OF  Othkh  States.— If  the  laws  of  another  state  dotermfninj?  ths 
rights  of  the  parties  are  not  shown,  the  laws  of  this  state  must  be 
applied.     Miller  v.  Hyde,  424. 

4See  Aitaohmbnt;  Carriers,  4;  CoNsmoTioNAL  Law,  2;  Imsuramcx,  12; 

Sales,  1-3. 

CONSIDERATION. 
See  Contracts,  2,  6,  7;  Infants,  4,  6. 

CONSPIRACY. 
EviDBNCE. — After  a  conspiracy  is  ended,  and  its  object  has  been  actually 
reached,  the  declarations  of  one  conspirator  are  not  admissible  in  evi- 
dence against  the  others.     State  v.  Oreen,  872. 
See  Homicide,  1. 

CONSTITUTIONAL  LAW. 

1.  Due  Process  of  Law. — It  is  beyond  the  power  of  the  legislature  to  restrain 

a  defendant  in  any  suit  from  setting  up  a  defense  to  an  action  against 
him.  Due  process  of  law  not  only  requires  that  a  party  shall  be  prop- 
erly brought  into  court,  but  that  he  shall  have  the  opportunity,  when 
in  court,  to  establish  any  fact,  which,  according  to  the  usages  of  com- 
mon law  or  provisions  of  the  constitution,  would  be  a  protection  to  hia 
property.  It  is  not  any  process  which  legislative  power  may  devise. 
Larson  v.  Dickey,  595. 

2.  "Full  Faith  and  Credit" — Conflict  of  Laws— Exemption  Laws. — 

The  "full  faith  and  credit " clause  of  the  federal  constitution  requires 
not  only  that  full  faith  and  cr»^dit  shall  be  given  to  the  judicial  proceed- 
ings of  another  state,  but  also  that  full  faith  and  credit  shall  be  given 
to  the  public  acts  of  such  state.  Hence,  if  the  exemption  laws  of  the 
etate  of  Nebraska  are  disregarded  in  judicial  proceedings  in  the  state 
of  Iowa,  and  relief  is  sought  by  the  injured  party  in  Nebraska,  such 
clause  does  not  require  the  courts  of  Nebraska  to  sustam  the  courts  of 
Iowa  in  overreaching  their  jurisiliction.  Singer  Mfg.  Co.  v.  Fleming, 
613. 

Z.  Amendments  to  Federal  Cos!«TiTrrioN. — The  limitations  upon  search 
and  seizure  imposed  by  the  fourth  amendment  to  the  United  States 
constitution,  and  the  fifth  amendment  thereto  providing  tliat  no  penoa 
•hall  be  a  witness  against  himself  in  a  criminal  case,  have  no  applica- 
tion to  the  powers  of  the  state  governnients.  Tliey  apply  only  to  the 
powers  of  the  federal  government.  Nor  has  the  fourteenth  amend- 
ment to  such  constitution,  preserving  the  privileges  and  immunitiea 
of  citizens,  extended  the  operation  of  the  first-named  amendment  to 
the  states.     State  v.  Atkinton,  877. 

See  Elections,  I;  Eminent  Domain,  3;  New  Trial,  6;  Statutes,  1,  2,  5- 

7;  Taxiw,  1. 

CONSTITUTIONa 
See  CoNsrrrtrTiuNAL  Law. 

CONSTRUCTION. 
S«e  Iksu&ance,  7,  14;  Statutm,  4. 
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CONTINUANCE. 
See  Appeal,  2,  3. 

CONTRIBUTORY  NEGLIGENCE. 
See  Railroads,  10. 

CONTRACTS. 

1.  Vendoh  and  Purchaser — MisREPREaENTA-no?? — Diltgexce, — One  bar- 

gaining with  another  must  use  reasonable  diligence  to  discover  for  him- 
self facts  obvious  to  an  ordinary  observer,  of  which  the  means  of 
knowledge  are  equally  available  to  both  parties.  Failing  to  do  this, 
he  cannot  maintain  an  action  of  deceit  for  the  misrepresentation  of  them. 
In  the  application' of  this  rule  the  circumstances  of  each  case  should  bo 
considered  to  determine  whether  the  plaintifiF  has  been  guilty  of  such 
inexcusable  neglect  as  to  preclude  him  under  the  general  rule  of  public 
policy  from  having  a  remedy  against  one  who  has  fraudulently  abused 
his  confidence.     Hah  v.  Stewart,  442. 

2.  Consideration. — A  benefit  to  the  promisor  is  a  sufficient  consideration 

for  a  promise.     Joseph  v.  Smith,  571. 

3.  Forfeiture. — A  contract  is  not  unreasonable  which  stipulates  that  a  sum 

paid  by  a  purchaser  of  real  property  shall  be  forfeited  to  the  use  of  the 
seller  on  the  failure  of  the  former  to  comply  with  the  residue  of  th& 
terms  of  sale.     Domthue  v.  Parknian,  415. 

4.  Contract  by  One  Person  to  Make  Another  His  Legal  Hkir,  not  i* 

accordance  with  statute,  is  not  enforceable,  and  no  action  lies  for  it» 
breach.     Davis  v.  Jones,  360. 

5.  Validity  or  When  Springing  from  Illegal  Transactions. — If  aa 

act  in  violation  of  law  is  already  committed,  a  subsequent  agreement, 
which,  though  founded  thereon,  constitutes  no  part  of  the  original 
inducement  or  consideration  for  the  illegal  act,  is  valid.  Martin  r. 
Richardson,  353. 

6.  Promise  of  Indemnity — Validity  of. — A  promise  of  indemnity  for  the 

performance  of  an  act  not  illegal,  immoral,  or  against  public  policy,  i» 
valid.     Smith  v.  Delnney,  181. 

7.  Statute  of  Frauds — Promise  to  Pay    the   Debt  of  Another. — If 

the  leading  object  of  a  party  who  promises  to  pay  the  debt  of  another 
is  to  promote  his  own  interests,  such  a  promise,  if  made  on  sufficient 
consideration,  is  valid,  though  not  in  writing.  Hence,  if  one  holds  the- 
possession  of  property  to  secure  a  lien  thereon  for  a  balance  of  account, 
but  a  third  party  claims  a  prior  lien  on  the  property  by  virtue  of  a. 
chattel  mortgage,  a  direct  verbal  promise  by  the  latter  to  the  former  to 
pay  said  balance,  if  the  lien  claimant  will  release  the  property,  will 
snpport  an  action  against  the  promisor  after  such  release.  Joseph  v. 
Smith,  571. 

8.  Contract  of  Indemnity — Statute    of    Frauds. — A  special   promise 

made  by  one  person  to  another  that  he  will  see  him  "all  right"  if  he- 
will  sign  the  bond  of  a  third  person,  in  order  to  enable  the  latter  to 
obtain  a  license  to  sell  intoxicating  liquors,  and  when  the  promisor 
gives  as  a  reason  for  not  signing  the  bond  himself  that  he  intends  to  go 
into  the  liquor  business  with  such  third  person,  is  not  within  the  stat- 
ute of  frauds.     Smith  v.  Delaney,  181. 

9.  Promise — Statute  of  Frauds.  —If  the  inducement  for  a  promise  for  the 

performance  of  an  act  is  a  benefit  to  the  promisor  which  he  did  uofe 
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before  or  would  not  otherwise  enjoy,  and  the  act  is  done  upon  hia  re- 
qnest  and  credit,  such  promise  is  an  original  undertaking,  and  not  withia 
the  statute  of  frauds.     Smith  y.  Delaney,  181. 
Bee  COBPOKATioNS,  26-32;  Guaranty;  Infants,  1-8;  Insanb  Persons,  U 
Insubanck;  Joint  Stock  Comfanibs;  LorrKBiKs. 

CONVEYANCES. 
See  Deeds:  Mortgages;  Vendor  and  Pobcoaseb. 

CORPORATIONS. 

1.  CORPORATIOK  Sole — Power  to  Create. — One  person  cannot,  under  » 

statute  providing  that  "any  number  of  persons  may  associate  themselves 
together  and  incorporate,"  conduct  his  ordinary  business  in  the  name 
of  a  corporation  sole  formed  by  himself  alone,  so  as  to  exempt  liin> 
from  personal  liability,  or  his  property  not  embraced  by  or  used  in  liia 
corporate  business,  from  the  payment  of  a  debt,  for  no  other  reason 
than  its  being  a  debt  of  the  corporation.  Louisville  Banking  Co.  v. 
Eisenman,  335. 

2.  Failure  to  File  Articles  op  Incorporation— Effect  of. — A  corpo- 

ration which  has  failed  to  file  its  articles  of  incorporation  with  th» 
county  clerk  of  the  county,  fixed  by  its  articleH  of  association  as  it» 
principal  place  of  business,  has  no  valid  existence  as  at  de  jure  corpo> 
ration.     Capps  v.  Hastings  Prospecting  Co.,  C77. 

8.  Subscription  for  Stock. — A  writing  in  substance  as  follows:  "Forth® 
purpose  of  orj^janizmg  a  corporation  to  bore  for  gas,  we,  the  under- 
signed, agree  to  subscribe  and  pay  for  the  amount  of  stock  set  opposite 
our  names  within  thirty  days  from  the  organization  of  said  corpora- 
tion," and  signed,  is  a  promise  to  take  and  pay  for  the  stock  of  a  cor- 
poration dejure,  not  of  a  corporation  de  facto,  thereafter  to  be  organized. 
Cappi  V.  Hastings  Pronpf cling  Co.,  677. 

4.  A  Corporation  Db  Jure  is  one  whose  right  to  exercise  a  corporate 
function  is  invulnerable  if  assailed  by  the  state  in  a  quo  warranto  pro- 
ceedmg.     Capps  v.  Hoistings  Prospecting  Co.,  077. 

6.  Promoters  of,    Defined. — A    "promoter"  is  a   person   wlio  organize* 

a  corporation.  Tlie  word  is  not  a  legal,  but  a  business,  term,  and 
includes  a  number  of  business  operations,  familiar  to  the  commercial 
world,  by  which  a  company  is  generally  brought  into  existence.  Such 
a  person  occupies  a  fiduciary  relation  toward  the  company  or  corpora- 
tion whose  organization  he  seeks  to  promate,  and  is  itoinetiuies  called  m. 
"trustee."  Yale  etc.  Stove  Co.  v.  Wilcox,  159. 
0.  Promoters  of,  mat  Deal  with  Rkstiiictions— FRAUD.--The  "pro. 
meter"  of  a  corporation  n>ay  lawfully  deal  with  hi»  company,  but  such 
a  transaction  must,  in  all  its  parts,  be  open  and  fair.  Suppression,  con- 
cealment, or  misrepresentation  of  material  facts  ia  fraud,  whicli,  if 
proved,  will  justify  a  rescission  of  the  contract,  or  compuUory  re|>ay- 
ment  of  secret  profits.  A  "  promoter"  cannot  act  both  as  vendor  and 
purchaser,  and  in  the  latter  capacity  approve  a  transaction  soggekted 
by  him  in  the  former.      Yale  etc.  Stove  Co.  r.   H'lVcor,  15«. 

7.  Vendor    and   Pukciiaskr— Skcrkt    Contract— Accounting.— Wher* 

two  or  more  persons  associate  themsclvca  for  the  purpose  of  purchasing 
property,  and  one  of  them  represents  to  the  others  that  pttrticnlir  pro|»» 
•rty  can  b«  bought  for  a  deaiguated  price,  which  be  procure*  to  be  paid 
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by  his  associates,  when  in  fact  he  receives  a  difference  between  said  sam 
and  a  less  one,  be  may  be  compelled  to  account  for  anch  difference 
without  any  rescission  of  the  contract,  and  although  the  property  may 
be  worth  all  or  more  than  was  paid  for  it.  This  principle  applies 
against  promoters  of  corporations  in  case  of  any  secret  contract  mora 
favorable  than  that  disclosed.      Yale  etc.  Stove  Co.  v.  Wilcox,  159. 

€.  Liabilities  of  Shareholdkrs. — The  sole  owner  of  the  stock  of  a 
corporation  continuing  to  do  business  as  such  is  not  personally  liable 
on  indorsements  of  drafts  made  by  him  in  the  name  of  the  corpora- 
tion, when  no  fraud  is  practiced  and  ail  the  parties  to  the  transaction 
act  in  the  belief  that  the  corporation  alone  is  liable.  Louisville  Banking 
Co.  V.  Eitenman,  335. 

a.  Subscriptions  for  Stock — Distinction. — There  is  a  distinction  be- 
tween the  liability  of  parties  for  subscriptions  to  a  corporation,  or  an 
association  which  assumes  to  be  and  is  acting  as  a  corporation,  and  the 
liability  for  subscriptions  made  by  parties  for  the  purpose  of  organiz- 
ing a  corporation  from  among  the  subscribers.  Cappa  v.  Hastings 
Prospfcting  Co. ,  677. 

10.  Liability  of  Stockholder  for  Unpaid  Stock. — Failure  to  pay  up 
all  stock  of  a  corporation  required  to  be  paid  before  beginning  business 
does  not,  in  the  absence  of  fraudulent  purpose,  render  one  who  has 
become  the  sole  owner  of  the  stock  personally  liable  for  corporate  debts 
incurred  after  the  corporation  has  been  doing  a  prosperous  business 
as  such,  and  when  the  stock  paid  in,  together  with  the  assets,  is  amply 
sufficient  to  pay  all  prior  existing  indebtedness.  Louisville  etc.  Bank- 
ing Co.  V.  Eiaenman,  335. 

IL  Shares  of  Stock— Rights  of  Stockholders. — A  share  of  stock  may 
be  defined  as  a  right  which  its  owner  has  in  the  management,  profits, 
and  ultimate  assets  of  the  corporation.  A  stockholder  in  an  insurance 
company  heis  the  same  rights  as  a  stockholder  in  any  other  corporation; 
but  he  has  no  legal  title  to  the  property  or  profits  of  the  corporation 
until  a  dividend  is  declared,  or  a  division  made  on  the  dissolution  of 
the  corporation.     Commercial  etc.  Ins.  Co.  v.  Board  ofBevenue,  17. 

12.  A  Subscription  to  the  Stock  of  a  Proposed  Corporation  may  bs 
Withdrawn  at  any  time  before  its  organization  by  an  oral  notifica- 
tion of  such  withdrawal  given  to  another  subscriber,  who  is  acting  as 
a  member  of  the  committee  of  subscribers  appointed  to  manage  their 
business,  and  who  has  been  chosen  their  president.  Notice  to  the 
other  subscribers  is  not  necessary.  Hudson  Real  Estate  Co.  v.  Totoer, 
379. 

13.  A  Subscription  to  the  Stock  of  a  Proposed  Corporation  is  Rs« 
yoked  by  the  Death  of  the  subscriber  before  it  is  formed.  Hudson 
Real  Estate  Co.  v.  Tower,  379. 

14.  A  Subscription  to  the  Stock  of  a  Proposed  Corporation  may  bk 
Withdrawn,  Though  Other  Subscribers  have  acted  on  the  strength 
of  the  subscription,  if  the  corporation  has  not  been  formed.  Hudson 
Real  Estate  Co.  v.  Tower,  379. 

15.  Insolvency  of. — So  long  as  a  corporation  is  a  going  concern,  engaged 
in  the  conduct  of  the  business  for  which  it  was  organized,  and  not 
known  or  believed  to  be  insolvent  by  its  officers  and  managers,  with 
assets  exceeding  its  liabilities,  it  is  not  in  such  a  state  of  insol- 
vency as  to  preclude  it  from  executing  a  mortgage  on  its  property,  in 
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good  faith,  to  sectire  a  debt  of  the  corporation,  though  its  directors  are 
also  liable  as  sureties  or  indorsers.     Sabin  v.  Columbia  Fuel  Co.,  756. 

16.  Insolvency  of. — A  corporation  engaged  in  the  basineas  for  which  ii 
was  organized,  although  embarrassed  and  unable  to  pay  its  debts  afe 
maturity,  is  not  necessarily  insolvent,  so  as  to  preclude  it  from  prefer* 
ring  one  creditor  to  another  by  means  of  a  mortgage  on  its  property. 
Sabin  v.  Columhia  Fuel  Co.,  756. 

17.  When  Insolvent. — A  corporation  is  insolvent  when  its  assets  are  in- 
sufficient for  the  payment  of  its  debts  and  it  has  ceased  to  do  business, 
or  has  taiceu,  or  is  in  the  act  of  takint;,  a  step  which  practically  inca- 
pacitates it  from  conducting  the  corporate  enterprise  with  reasonable- 
prospect  of  success,  or  its  embarraissments  are  such  that  early  suspension 
and  failnre  must  ensue.     Corey  v.   Wadsworth,  29. 

18.  Insolvency — Directoiw  as  Trustees — Kiqht  to  Prefer  Themselves. 
Tlie  directors  and  officers  of  an  insolvent  corporation  are  trustees  for 
its  creditors,  and  must  manage  its  property  and  aasets  with  strict  re- 
gard to  their  interests;  and  if  they  are  themselves  creditors,  while  the 
insolvent  corporation  is  under  their  management,  they  cannot  secure  to- 
themselves  any  preference  or  advantage  over  other  creditors,  bat  must 
share  pro  rata  with  them.     Corey  v.    Wadmoorth,  29. 

19.  Insolvency — Preferences  in  Favor  of  Officers  oe  Directors. — 
A  member  of  the  governing  body  of  an  insolvent  corporation  of  whiclv 
he  in  an  unsecured  creditor  cannot  be  made  a  preferred  creditor  in  the 
administration  or  disposition  of  the  corporate  assets,  but  such  assets 
must  be  distributed  pro  rata  among  all  the  unsecured  creditors,  uuiess 
valid  liens  have  been  created  in  favor  of  such  member,  and  then  super- 
vening insolvency  cannot  destroy  or  impair  them.  Corey  v.  WadnoortJi, 
29. 

SO.  Capital  Stock  as  Trust  Fund— Power  of  Directors  Over. — The 
governing  body  of  a  corporation  holds  its  capital  stock  in  trust  to  b» 
preserved  and  administered  primarily  for  the  benefit  of  creditors,  and 
secondarily  for  the  benefit  of  the  stockholders.    Corey  v.  WailnoorUt,  29. 

21.  Insolvency — Assets  as  Trust  Fund. — The  entire  property  of  a  cor- 
poration constitutes  a  trust  fund  for  the  benefit  of  all  its  creditors^ 
without  preference,  only  when  the  affairs  of  the  corporation  have 
reached  the  point  that  its  managers  find  themselves  obliged  to  deal 
with  its  assets  in  view  of  a  suspension  by  reason  of  its  insolvency,  but 
not  while  it  is  a  going  concern,  in  good  faith  engaged  in  the  business 
for  which  it  was  organized,  altbongh  it  may  be  insolvent  in  fact  Sabii^ 
T.  Columbia  Fuel  Co.,  756. 

22.  Capital  Stock  is  the  sum  fixed  by  the  corporate  charter  as  the  amount 
paid  in,  or  to  be  paid  in,  by  the  stockholders  for  the  prosucutiun  of  the 
business  of  the  corporation,  and  it  is  a  trust  fund  for  tlie  benefit  of  th» 
corporate  creilitors.     Commei-dal  etc.  In*.  Co.  v.  Boartl  of  Revenue,  17. 

S8.  Capital  Stock— Power  or  Directors  Over.- The  capital  stock  of  a. 
corporation  is  a  trust  fund  for  the  benefit  and  security  of  the  corporal*' 
creditors;  and  the  directory  or  governing  body  of  the  corporation  ar* 
trustees,  charged  with  the  duty  of  guarding  the  trust  fund,  and  pra- 
■erving  it  for  the  uses  for  which  it  was  placed  in  trust.  These  uses  ar» 
to  meet  and  discharge  the  liabilities  of  the  corporation,  and  to  restore 
to  the  shareholders,  when  the  corporation  is  wound  np.  whatever  nf  the 
oapital  stock  and  accumulated  gains  may  remain  on  hand  after  dis» 
charging  suoh  liabilitiM.    Commcrcialetc.  ttu.  Co,  v.  Board (^Rewtmttt,  17. 
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24.  Capital  Stock — Power  ot  DiREcroRa  to  iNnsr — Liabilitt. — In- 
vestment of  the  stock  of  a  corporation  by  its  directors  must  be  confined 
within  the  scope  of  the  corporate  powers,  and  must  be  done  with  refer- 
euce  to  the  interest  and  success  of  the  corporation.  If  such  stock  is 
misapplied  to  objects  or  uses  outside  the  scope  of  the  corporate  powers 
it  constitutes  a  breach  of  trust,  and  fastens  a  personal  liability  on  those 
who  perpetuate  the  wrong,  commensurate  with  the  injury  inflicted. 
Persons  receiving  stock  so  misapplied,  with  notice,  make  themselves 
trustees  in  invitum,  and  liable  as  such  to  the  corporation.  Commtrcial 
Ina.  Co.  V.  Board  of  Revenxie,  n . 

25.  SuBSCRiPi'ioN — EsTOPPKL.— A  subscription  for  stock  to  preliminary 
articles  of  association  not  purporting  to  be  a  contract  with  an  existing 
corporation  does  not  estop  the  subscriber  from  afterward  denying  the 
legal  existence  of  the  corporation  in  a  suit  upon  the  subscription.  Caypt 
V,  Bastings  Prospecting  Co.,  677. 

26.  CoNTBACT  Ultra  Vires— Defense. — A  corporation  having  received 
benefits  under  a  contract  made  by  and  with  it  cannot  set  up  as  a  de- 
fense thereto  that  it  had  no  power  to  do  business  in  the  state  in  which 
the  contract  was  made.      Williams  v.  Bank,  503. 

27.  Ultra  Vires  as  Defense. — A  corporation  cannot  avail  itself  of  the 
defense  of  ultra  vires  when  a  contract  has  been  performed  in  good  faith 
by  the  other  party,  and  the  corporation  has  had  the  full  benefit  of  its 
performance.  The  same  rule  holds  as  to  a  party  who  has  had  the  bene- 
fit of  a  contract  fully  performed  by  the  corporation.  Kadish  v.  Oar- 
den  City  etc.  Building  Assn.,  256. 

28.  Ultra  Vires — Executory  Contracts. — While  a  contract  ulti-a  vires 
remains  executory,  courts  interfere  to  prevent  its  enforcement,  or,  ou 
the  application  of  a  shareholder  or  other  authorized  person,  the  court 
prevents  its  execution,  but  when  it  has  been  carried  into  effect,  and  the 
corporation  or  the  party  with  whom  it  contracted  has  received  the 
benefit  of  its  performance,  neither  can  plead  the  excess  of  power  in  dis- 
charge of  the  liability  incurred.  Kadish  v.  Garden  City  etc  Building 
Assn.,  256. 

29.  Plea  of  Ultra  Vires  Shoclb  not  Prevail,  whether  interposed  for 
or  against  a  corporation,  when  it  does  not  advance  justice,  but  accom- 
plishes a  legal  wrong.     Kadish  v.  Oarden  City  etc.  Building  Assn.,  256. 

30.  Contract  Ultra  Vires  for  Money  Loaned,  if  enforceable  at  all,  ia 
to  be  enforced  as  the  parties  made  it,  and  its  terms  and  provisions 
must  govern  their  rights.  Kadish  v.  Garden  City  etc.  Building  Assn., 
256. 

31.  Ad's  Ultra  Vires. — Acts  of  corporations  spoken  of  as  ultra  vires  are 
not  necessarily  unlawful,  or  even  such  as  the  corporation  cannot  per- 
form, but  merely  those  which  are  not  within  the  power  conferred  upon 
the  corporation  by  its  charter,  and  are  in  violation  of  the  trust  reposed 
in  the  managing  board  by  the  shareholders,  that  the  affairs  shall  be 
managed,  and  the  funds  applied,  solely  for  carrying  out  the  object  for 
which  the  corporation  was  created.  Kadish  v.  Garden  City  etc  Build- 
ing Assn.,  256. 

32.  Ultra  Vires  as  Defense. — Although  a  foreign  corporation  has  en- 
tered into  a  contract,  in  violation  of  a  statute  prohibiting  it  from  doing 
business  within  the  state,  it  cannot  repudiate  the  contract  under  the 
plea  of  ultra  vires,  and  retain  the  consideration  received  by  it,  especially 
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when  the  other  party  is  innocent,  and  ignorant  of  the  fact  that  the 
law  has  been  violated.  In  such  case  the  corporation  may  be  compelled 
to  restore  and  repay  the  consideration  it  has  received.  Williams  v. 
Bank,  503 
^.  Power  to  Subscribe  to  Stock  of  Another  Corporation.— A  cor- 
poration of  any  nature  cannot,  either  directly,  or  indirectly,  throut^b 
its  agents,  in  the  absence  of  express  statutory  authority,  become  an  in- 
corporator  by  subscribing  for  shares  in  a  new  corporation.  Commerm 
cial  etc.  Ins.  Co.  v.  Board  of  Revenue,  17. 

84.  Po^VER  TO  Invest  Capital  Stock  in  Stock  of  Another  Corpora* 
TION. — An  insurance  corporation  has  no  authority  to  invest  its  capi« 
tal  stock  in  the  stock  of  another  corporation  under  statutory  power  to 
invest  its  money  in  "  real  or  personal  property,  stocks,  or  choses  in 
action."     Commercial  etc.  Ins.  Co.  v.  Board  of  Revenue,  17. 

85.  Subscriptions  to  Stock  in  Another  Corporation— Dltra  Vires. 
An  attempt  by  the  board  of  directors  of  a  corporation  to  invest  its  cap« 
ital  stock  in  the  stock  of  another  corporation  is  ultra  vires  and  void. 
Comtnercialelc.  Ins.  Co.  v.  Board  of  Revenue,  17. 

86  Liability  of  Sole  Owner  of  Stock. — The  purchase  by  one  stock* 
holder  of  all  the  stock  in  a  corporation  does  not  destroy  the  existence 
of  the  corporation.  It  merely  suspends  its  franchise  until  the  stock 
may  be  transferred  to  others.  While  in  the  hands  of  such  purchaser 
the  corporate  and  individual  property  are  ordinarily  alike  liable  for 
the  debt  of  such  sole  owner,  and  subsequent  purchasers  of  stock  take 
it  subject  to  the  liens  or  equities  of  the  creditors  of  the  sole  owner 
created  prior  to  the  transfer  of  the  stock  to  them,  bnt  his  individual 
property  is  not  liable  for  debts  created  by  him  on  behalf  of,  and  in  the 
name  of,  the  corporation.     Louisville  etc.  Banking  Co.  v.  Eisenmxin,  i'-^b. 

87.  Dissolution. — The  Pukohase  bt  One  Stockholder  of  all  the  Stock 
of  a  corporation  does  not  dissolve  the  corporation,  and  place  all  the 
corporate  property  on  the  same  footing  with  the  other  estate  of  the 
individual  stockholder.     Louisville  etc.  Banking  Co  ▼.  Eiftnman,  335. 

88.  Eminent  Domain. — A  Foreign  Corporation  may  be  authorized  by 
the  legislature  to  acquire  property  by  condemuation.  Ifew  York  etc 
R.  R.  Co.  V.  WeUJi,  734. 

39.  A  Corporation  Doing  Business  in  a  Foreign  Stats  Thbrbbt  Sub- 
jects Itself  to  the  statutes  of  that  state.  Rothrock  t.  DweUn$ff-HouM 
Ins.  Co.,  418. 

40.  Corporation  Doing  Business  in  a  Foreign  Statb— Jurbdiction  of. 
If  the  statutes  of  a  state  declare  tliat  do  foreign  insurance  company  shall 
do  business  therein  unless  it  files  a  stipulation  agreeing  that  process 
afifecting  it  may  be  served  in  a  designated  manner,  and  that  any  cor- 
poration or  person  transacting  business  without  complying  with  the 
provisions  of  the  statute  shall  forfeit  certain  inms  to  the  •chool  fnn<l,  a 
corporation  doing  business  without  complying  with  the  statute  d«iee 
not  thereby  subject  itself  to  the  juristliction  of  the  courU  of  the  stwie, 
and  a  judgment  against  it  founded  upon  service  of  procew  on  the  oHicer 
named  in  the  statute  is  void.  The  business  done  is  unUwfnl,  and  the 
persons  doing  it  are  liable  to  the  penalty  imposed  by  the  sUtuto.  bat 
the  corporation  is  not  brought  within  the  jurisdiction  of  the  courU  of 
the  state  in  the  manner  in  which  it  would  bare  snbjected  iteelf  to  such 
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jurisdiction  had  it  complied  with  the  statute.     Roikrock  r,  Dvoelling^ 
Hotue  Ins.  Co.,  418. 

See  Associations;  Attachmbnt;  Joint  Stock  Companies;  Mortoaoes,  6( 
Railroads;  Taxes,  3. 

COSTS. 
See  Tender,  1. 

COTENANCY. 
Purchase  ot  Tax  Title. — A  cotenant,  whether  in  or  out  of  possession,  can- 
not buy  and  hold  a  tax  title  against  the  other  cotenants.  Such  pur- 
chase of  a  tax  title  merely  extinguishes  it  for  the  benefit  of  all  the 
cotenants,  and  the  extent  of  the  right  of  the  purchaser  is  to  charge  it* 
cost  on  the  common  property.     Cohen  v.  Hemingway,  449. 

See  Partnership,  3, 

COUNTERCLAIM. 
See  Chattel  Mortgages,  4. 

COUNTIES. 
Division  of. — A  Criminal  Prosecution  may  be  commenced  and  prose- 
cuted after  the  division  of  a  county  in  the  new  county,  if  the  crime  was 
therein  committed,  though  before  such  division.  This  remains  true 
even  though  a  prosecution  was  pending  for  the  same  crime  in  the  courts 
of  the  late  county  before  the  division,  if  such  prosecution  was  after- 
wards dismissed,  and  at  the  time  of  the  trial  and  conviction  the  only 
proceeding  pending  was  in  the  new  county.  People  v.  Stokes,  102. 
See  Negligence,  1. 

COURTS. 

1.  Amendment  ot  Record. — There  can  be  no  doubt  of  the  general  power  of 

a  court  to  amend  its  records  or  its  process,  so  as  to  make  them  con- 
form to  the  truth.     Dewey  v.  Peeler,  399. 

2.  Amendment  mat  be  Made  bt  a  Court  of  its  Records  and  process  npoa 

its  own  motion,  or  on  the  suggestion  of  any  one,  to  conform  them  ta 

the  truth.     Dewey  v.  Peeler,  399. 
8.  The  Record  and  Process  of  a  Court  may  be  Treated  as  Amended, 

where,  from  inspection,  the  court  can  see  that  the  error  is  merely  m 

clerical  one,  whether  it  is  a  record  of  that  court  or  not.     Devjey  v. 

Peeler,  399. 
4.  Amendment  of  Record. — A  Motion  to  Amend  a  Record  or  Process 

of  the  court  may  be  made  and  granted  in  another  cause  in  which  such 

record  is  ofifered  in  evidence  to  sustain  an  action  had  or  a  sale  made 

thereunder.     Dewey  v.  Peeler,  399. 
See  Actions.  1;  Arbitration  and  Award,  3;  Guardiah   axd  Wabd;. 

JvBUDIOTION;   STIPCLATIOMt. 

COVENANTS. 
See  Public  Lands,  1,  & 
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CRIMINAL  LAW. 

1.  EviDENCB — Another  Offense.  —Testimony  tending  to  ihow  the  com- 

mission of  another  offense  than  the  one  charged  ia  not,  aa  a  general 
rale,  admissible;  but,  where  such  offense  ia  intimately  couuected  with 
the  one  charged,  important  proof  to  establish  the  latter  cannot  be  ex- 
cluded because  it  may  tend  to  prove  the  former.     St<iU  v.  Rerd,  322. 

2.  Mdrder  —  Insanity  —  Instructions.  —  Without  evidence  suggesting  a 

doubt  of  the  sanity  of  a  person  on  trial  for  murder,  except  the  enor- 
mity of  the  crime,  tiie  court  need  not  instruct  the  jury  as  to  bia  sanity. 
Siiiylelon  v.  State,  488. 
Sm  Bdsglabt;  Ck)DN'nEs;  Game  Laws;  Homicidi;  Nxw  Trial,  5;  F&o- 
Oiss,  3;  Rape;  Seduction. 

CUSTOM. 
See  Carriers,  2. 

DAMAGES. 

1.  Measure  of. — In  Estimating  the  Damages  Resoltino  from  thb 
Loss  of  the  Life  of  a  Human  Being  the  jury  should  not  be  in- 
structed to  consider  what  amount  the  decedent  was  able  to  earn,  and 
was  earning,  at  and  before  his  death,  and  to  decide  what  he  would 
have  earned  during  the  expectancy  of  his  life  from  the  time  of  his  death, 
and  then  allow  such  sum  as  would  rer.sonably  compensate  the  plaiuiifi, 
his  widow,  for  the  loss  of  what  he  would  have  earned  during  such  ex- 
pectancy. The  assessment  of  damages  in  actions  of  this  character  does 
not  admit  of  fixed  rules,  and  should  be  left  to  the  sound  discretion  of 
the  jury,  after  the  court  has  pointed  oat  the  elements  proper  to  be  con- 
sidered.    Railroad  v.  Spence,  907. 

1:  Negligence— Measure  of  Damages.- In  action  to  recover  for  per- 
manent personal  injury  arising  from  negligence  the  jury  should  bo 
instructed,  in  estimating  the  amount  of  the  damages,  to  take  into  con- 
sideration the  age  and  situation  of  the  injured  party,  his  earning 
capacity,  and  its  probable  duration,  his  bo<hly  suffering,  and  ut«utal 
anguish  resulting  from  the  injury,  the  loss  sustained  by  the  want  of  the 
limb  injured,  and  the  extent  to  which  be  ia  disabled  from  making  a 
■npport  for  himself  by  reason  of  the  injury  received.  Qrter  r.  Louit- 
vilU  tU  R.  R.  Co.,  345. 

S.  Earning  CArAcrrv  as  Eviokncs. — In  actions  to  recover  for  personal 
injury  caused  by  negligence  the  plaintiff  may  prove  his  prwviuus  phy- 
sical condition  and  ability  to  labor,  or  follow  his  usual  vocation,  as 
well  as  his  condition  since  the  injury,  in  order  to  enable  the  court  or 
jury  to  properly  find  the  pecuniary  damage  sustained.  Qrttr  v.  Lout*- 
vilU  ttc  R.  R.  Co.,  345. 

4.  In  an  Action  by  a  HuauANO  fob  Imjuriis  to  Hu  Wif«  Rksultino 
IN  Her  Miscarriaos  he  cannot  recover  compensation  for  bem^  de- 
prived of  prospective  offspring.     Butkr  v.  Manhattan  Rjf.  Co.,  738. 

A.  Carriers  of  Livk.stock— NtouasNT  Delay.— Measurb  of  Damaoks 
against  a  carrier  of  livestock  for  negligent  delay  in  transporUtiun  and 
delivery  is  the  difference  in  value  of  the  atiituaU  at  the  (inie  they 
should  have  been  delivered  in  the  condition  titey  would  have  been  al 
that  time  and  their  value  when  they  were  delivered  m  Uie  condition 
they  were  at  that  time;  in  other  wordi^  tbs  damages  ar«  measured  by 
▲M.  bT.  Ksr.,  Vou  XLIL  —  a 
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the  change  In  the  condition  of  the  stock  wrought  by  the  unreasonable 
delay,  if  such  change  has  been  wrought.     Richmond  etc.  R.  R.  Co.  r, 
Trousdale,  69. 
See  Arbitration  and  Award,  10;  Eminent  Domain,  4-7;  Injunctions, 
3;  Inscj&ance,  18;  Judgments,  8;  Malicious  Froskcution,  2,  4,  5. 

DEATH. 
See  Damages,  1;  Partnerships,  3-5. 

DEBTOR  AND  CREDITOR. 
See  F&AUDCLENT  Conveyances;  Partnership,  1;  Tsndeb. 

DECLARATIONS. 
See  Conspiracy;  Evidence,  3,  4^  6. 

DECOYING. 
See  Burglary. 

DEDICATION. 

1.  Dedication  of  Streets  by  Reference  to  Maps — Estoppel. — An  owner 

of  a  tract  of  land  who  conveys  lots  therein  by  reference  to  a  name 
under  which  the  land  is  platted  is  not  estopped  from  denying  that  a 
certain  strip  of  land  therein  has  been  dedicated  as  a  street,  simply  be- 
cause a  lithographic  map  in  general  circulation  shows  such  strip  to 
be  a  street,  if  it  is  not  shown  that  such  owner  ever  knew  of,  or  recog- 
nized, such  map  in  making  the  conveyances,  or  otherwise.  Lewis  v. 
Portland,  772. 

2.  Dedication  of  Streets  by  Map  or  Plat. — A  landowner  who,  having 

made  a  town  plat  of  a  portion  of  a  tract  of  land  showing  that  a  certain 
strip  designated  thereon  is  not  a  street,  afterwards  plats  an  addition, 
and,  for  the  purpose  of  showing  the  relative  position  of  the  land  last 
platted  to  the  first,  extends  the  lots,  blocks,  and  streets  of  the  first 
plat  in  blank  on  the  addition,  showing  such  strip  to  be  a  street,  does 
not  thereby  dedicate  it  as  a  street,  as  it  was  not  the  intention  of  the 
owner  at  the  time  of  filing  the  additional  plat  to  alter  or  afifect  the 
prior  plat  or  map.      Lewis  v.  Poj-tland,  772. 

8.  Dedication  of  Streets — Intention. — A  dedication  of  land  to  a  public 
use,  as  a  street,  rests  on  the  intention  or  assent  of  the  owner,  and,  when 
the  evidence  of  such  intention  rests  in  parol,  it  must  be  so  clear  and 
satisfactory  as  to  indicate  a  positive  and  unmistakable  intention  to 
devote  the  property  to  such  public  use.     Lewis  v.  Portland,  772. 

4.  Dedication  by  User. — A  user  by  the  public  for  over  twenty  years  of  a 
passageway  to  a  wharf  and  warehouse,  the  owner  always  controlling, 
claiming  to  own,  and  keeping  one  end  of  the  way  inclosed,  does  not 
constitute  a  dedication  to  a  public  use,  because  such  use  by  the  public 
is  not  inconsistent  with  private  ownership.     Lewis  v,  Portland,  772. 

DEEDS. 
L  Deed  OR  Will — Construction  of  Writing— Intention. — Whether  an 
instrument  in  writing  is  a  deed  or  a  will  depends  upon  the  intention  of 
the  maker  as  gathered  from  the  entire  language  used  in  the  instrument. 
Phillips  V.  Thomas  Lumber  Co.,  367. 


Index.  979 

2.  Deed  to  Take  Effect  on  Grantor's  Death.— An  instrntnent  in  writing 

by  which  the  maker  deeds  specific  laud  to  his  wife  for  life,  remainder 
to  his  grandson,  and  recites  that  "  this  deed  is  not  to  take  effect "  until 
the  grantor's  death,  he  "  to  have  and  keep  full  possession  of  said  farm 
during  his  life,"  is  a  deed,  taking  effect  upon  execution  and  delivery, 
and  resting  a  remainder  in  tho  grandson  immediately,  reserving  to  the 
grantor  a  life  estate  only,  and  if  the  latter,  after  the  deed  is  recorded, 
sells  and  conveys  valuable  timber  standing  on  the  land,  the  purchaser 
from  him,  after  his  death,  is  not  entitled  to  enter  for  the  purpose  of 
taking  such  timber.     P/UUipt  v.  Tlu>maa  Lumber  Co.,  3i>7. 

3.  Vexdoe  and  Purchaser— QaiTCLAiM  Deed.— A  purchaser  of  real  estate 

under  a  quitclaim  deed  acquires  only  the  interest  the  grantor  has  in 
the  property  at  the  time  of  the  conveyance.  If  the  grantor  has  no 
interest,  none  is  conveyed  by  such  a  deed.     PkaaanU  r.  BkxigeU,  624. 

-4.  Vendor  and  Purchaser— Quitclaim  Dked — Bona  Fide  Purchaser — 
Who  is  not. — One  who  buys  real  estate  under  a  quitclaim  deed  from 
his  immediate  grantor  is  not  a  bona  fidf.  purchaser  as  to  outstanding 
and  adverse  equities  and  interests  against  his  grantor  shown  by  the 
record,  or  which  may  be  discovered  by  exercising  reasonable  diligence 
or  making  proper  examination  and  inquiry.     Plecuanls  v.  Blodgeli,  G24. 

See  Acknowledgments;  EJstoppel,  2,3;  Executors  and  Administrators; 
Guardian  and  Ward,  11;  Infants,  2,  9;  Landlokd  and  Tenant,  S; 
3;  Mobtoaoss,  1-5. 

DEEDS  OP  TRUST. 

See  Associations. 

DE  FACTO. 
See  Corporations,  3. 

DEFAULT. 
See  JcDOMEN-rs,  7. 

DEFEASANCE. 
See  MoRTOAOKs,  I,  S. 

DEFINITIONS. 
Arbitration.     In  re  Curtis,  200. 
Chattel  Mortgage.     MuMer  v.  King,  700l 
■Colonel  Mazuma.       Ptople  v.  Stokea,  102. 
"  Full  faith  and  credit."    Singer  Mfg.  Co.  ▼.  Fleming,  6IlL 
"  Heir»  at  law."     Mullen  ▼.  Reed,  174. 
•'  Householder  having  a  family."     Peartcm  ▼.  Afi/lcr,  47Ql 
"Insolvency."    Snbin  v.  Columbia  Fuel  Co.,  766. 
"Necessaries."    Engleherl  v.  Troxell,  6G5. 
"Promoter."      Tale  etc  Stove  Co.  r.   Wilcox,  159. 
"  Res  gestn."    Pinney  t.  Jonen,  209. 
Share  of  Stock.     Commereial  etc  In*.  Co.  r.  Board  ^  Rmrnmm,  If. 

DE  JURE. 
See  Corporations,  %A, 

DEMURRER. 
SeeUoMiMitAU,  4. 
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DEVISE. 

L  Wills — Construction  ot  Devise  to  Wife  and  Children. — A  devise  by 
a  testator  "to  my  beloved  wife  and  children,"  naming  them,  gives  to 
the  persons  named  a  joint  and  equal  interest  in  the  property  devised, 
and  not  a  life  interest  to  the  wife,  with  remainder  to  the  children. 
HazeleU  v.  Farthing,  365, 

2.  Wills.  —  A  Bequest  to  a  Son  op  a  Sum  of  Monet  to  bb  Paid  to  Him 
When  Hb  Shall  Reach  the  Age  of  Thirty  Years,  without  any  pro- 
vision for  the  disposition  of  the  money  if  he  should  not  reach  that  age, 
vesta  the  money  in  him  absolutely,  but  postpones  the  time  when  he 
may  receive  it,  and,  in  the  event  of  his  death  before  reaching  the  age^ 
bis  administrator  may  maintain  an  action  for  the  legacy  at  any  time 
after  which  the  son  would  have  been  entitled  to  it  had  be  survived. 
WardweU  r.  Hale,  413. 

See  Wills,  L 

DIRECTOKS. 
8«e  Corporations,  18,  19,  23,  24. 

DISAFFIRMANCE. 
See  Infants,  1-5. 

DISCRIMINATION. 
See  Carriers,  5,  7-9. 

DISQU  ALI FIC  ATION. 
Sea  Judges;  Justices  of  the  Peace;  Trial,  11. 

DISSOLUTION. 
8m  Corporations,  36;  Insurance,  18-20;  Partnership,  3-fi. 

DISTRIBUTION. 
TsRM  ** Heirs  at  Law"  Construed  —  Includes  Widow. — Where  per- 
sonal properly  is  disposed  of  by  an  instrument  the  term  "  heirs  at 
law"  means  those  persons  who  are  entitled  to  take  under  the  statute  of 
distribution,  unless  there  is  something  in  the  context  to  indicate  a  con- 
trary intention.  They  take  in  tlie  same  manner  and  in  the  same  pro- 
portions as  if  the  property  had  come  to  them  as  intestate  estate,  unless 
•  contrary  intentioa  appears.  The  term  includes  a  widow.  Mullen  v. 
Betd,  174. 

DIVERSION. 
See  Waters,  3. 

DIVISION. 
See  Counties. 

DIVORCE. 
8m  Marriaob  and  DiTORca. 

DORMANT. 
Sm  Judoments,  19. 
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DOWER. 
CuRDKN  oj  Proof. — ^To  entitle  a  widow  to  recover  dower  the  burden  of 
proof  is  on  her  to  show  that  her  deceased  husbaad,  during  coverture, 
was  seised  of  a  legal  or  equitable  estate  of  inheritance  in  the  land. 
Cobb  V.  Oldfield,  263. 

DRAFTS 
See  AssKiNMENT,  4,  6. 

DRAINS. 
See  Waters,  1. 

DUE  PROCESS  OF  LAW. 
See  CoNSTiTOTiosAL  Law,  1. 

DUPLICITY. 
See  Indictment,  1. 

DYING  DECLARATIONS 
See  Homicide,  7-9. 

EASEMENTS. 

1.  Easement  BY  Prescription. — One  who,  for  twenty  years,  with  the  knowU 

edge  and  assent  of  an  adjoiuing  owner,  has  been  permitted  to  maintain 
and  continue  an  adverse  flow  of  water  in  a  reservoir  on  the  other's  land 
by  means  of  a  dam,  thereby  acquires  a  prescriptive  easement  and  right 
to  maintain  the  dam  at  a  certain  height,  and  may  enjoin  an  interference 
therewith.     A  Icorn  v.  Sadler,  484. 

2.  Easement  by  Pkescription — iNTERRunioN. — A  oerson  is  not  deprived  of 

a  prescriptive  easement  to  maintain  water  at  a  certain  height  by  means 
of  a  dam  maintained  for  twenty  years,  by  the  fact  that  he  has  from  time 
to  time  strengthened  the  dam,  and  has  occasionally  let  off  the  water  at 
its  outlet,  these  acts  not  being  sneh  an  interruption  of  his  enjoyment  of 
the  right  as  to  break  its  continuity.     Alcoi-n  v.  Sadler,  484. 

3.  Easement  by  Adverse  Us&b.  —The  period  required  to  acquire  an  easement 

in  land  corresponds  to  the  statute  of  limitations  oouferring  title  by 
adverse  possession.     Alcorn  v.  Sadler,  484. 

See  Public  Lands  3;  Railroadm,  7. 

EJECIWIENT. 
Evidence. — If,  in  an  ejectment  suit,  the  Wafendant  claims  title  by  virtue  of 
a  guardian's  sale  and  conveynnce,  the  fact  that  the  require<l  bond  in 
the  guardianship  proceedmg  was  approved  by  the  judge  of  the  court 
granting  the  guardian  a  license  to  nell  may,  like  any  other  fact,  b* 
proved  by  the  best  evidence  atUinalde.     J/yer*   v.  McOupoek,  627. 

ELECTION. 
8m  Actions,  3,  4;  8alb%  7{  Trotbb. 

ELECTIONS, 
t.  Constitutional  Law  —  Electoiw  —  Excludimo   Pbmoki  Who  Hati 
Borne  Arms  AoAiN.sr  the  (jovkrnment.  —A  proviaioa  lu  a  state  oou* 
Btitution  that  no  person  who  hae  aver  voluntarily  borne  arms  agaiuit 
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the  government  of  the  United  States,  or  in  any  manner  voluntarily 
aided  or  abetted  in  the  attempted  overthrow  of  said  government,"  shall 
be  qnalified  to  vote  or  hold  office  in  the  state  "until  such  disability 
shall  be  removed  by  a  law  passed  by  a  vote  of  two- thirds  of  all  tha- 
members  of  both  branches  of  the  legislature,"  does  not  contravene  sec- 
tion 10,  article  1,  of  the  constitution  of  the  United  States,  and  is  con- 
stitutional. Bnyd  V.  Mills,  306. 
2.  "Australian  Ballot  Law" — Legality  of  Ballot  Arising  from 
Color  of  Paper. — The  mere  fact  that  the  paper  on  which  all  the  bal- 
lots used  in  oue  election  district  was  colored,  instead  of  white,  as  re- 
quired by  law,  is  not  sufficient  to  prevent  the  counting  of  the  votes, 
where  such  colored  ballots  were  not  only  printed  by  the  authorities 
designated  by  law,  and  by  them  furnished  as  samples  to  the  judges  of 
election,  who  used  them  through  an  honest  mistake  instead  of  white 
ones,  but  were  the  only  ballots  furnished  to  or  used  by  any  voter  at 
that  voting  place,  as  this  did  not  impair  that  secrecy  which  is  one  of 
the  prominent  ends  sought  to  be  attained  by  the  "Australian  Ballot- 
Law."    Boyd  v.  Mills,  306. 

See  Equity,  1,  3,  4;  Injunctions,  1. 

EMBEZZLEMENT. 
See  Malicious  Prosecution,  2,  4. 

EMINENT  DOMAIN. 

1.  Thk  Question  Whether  a  Necessity  Exists  for  the  Taking  of  private 

property  for  the  public  use  is  a  legislative,  and  not  a  judicial,  one. 
Lynch  v.  Forbes,  402. 

2.  Necessity  for  Taking,  Who  may  Determine. — If  the  legislature  has 

granted  authority  to  a  city  or  town  to  take  any  lauds  necessary 
for  a  designated  public  use  a  landowner  is  not  entitled  to  have  the- 
necessity  or  expediency  of  the  taking  in  any  particular  instance  sub- 
mitted to  a  jury.  In  the  absence  of  any  statute  submitting  the  mat- 
ter to  a  court  or  jury,  the  decision  of  the  question  lies  with  the  body 
or  individuals  to  whom  the  statute  has  delegated  the  authority  to- 
take.     Lynch  v.  Forbes,  402.  • 

8.  Streets — Damages  for  Grading. — Under  a  provision  in  a  state  consti- 
tution declaring  that  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation  having  first  been  made,  or  paid 
into  court  for  the  owner,  the  proprietor  of  a  lot  in  an  incorporated  city 
may  recover  for  such  indirect  or  consequential  damages  to  his  property 
as  he  may  sustain  over  and  above  that  sustained  by  him  in  commoa, 
with  other  proprietors  or  the  public  in  general.  Whenever  the  enjoy- 
ment by  plainliflf  of  some  right  in  reference  to  the  property  is  inter- 
fered with  and  thereby  the  property  itself  made  intrinsically  less 
valuable,  he  has  suffered  a  damage  for  which  he  is  entitled  to  compen- 
sation.    Eachus  v.  Los  Angeles  etc.  Rg.  Co.,  149. 

4.  Streets, — The  Damages  Which  a  Lotowner  may  Recover  for  Grad- 
ing OF  A  Street  includes  all  the  damages  which  his  lot  has  sustained 
by  the  act  of  the  defendant,  and  such  damage  is  complete  when  the- 
grade  is  changed,  and  does  not  depend  upon  any  subsequent  use  of  th& 
lot.     Enchus  V.  Loa  Angeles  etc.  Ry.  Co.,  149. 

6.  Streets,  Damages  for  Grading. — If  a  street,  by  putting  it  on  the  offi- 
cial grade,  ia  cut  down  in  front  of  a  city  lot  so  as  to  prejudice  th» 
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owner  in  his  ingress  and  egress  to  aud  from  such  lot,  any  damage  bu»> 
tained  by  him  thereby  is  peculiar  to  himself,  and  independent  of  any 
injury  sustained  by  the  public  generally.  For  the  purpose  of  deter- 
mining this  damage  it  is  immaterial  whether  he  owns  the  fee  in  the 
street  or  only  an  easement  for  its  use.  Eachtu  r.  Loa  AngeUs  etc  Ry. 
Co.,  149. 

6.  Strkets— Damages  ior  CHANoma  Grade. — It  is  Omlt  When  the  Mar» 

KKT  Valdb  of  property  is  diminished  by  a  public  use  that  the  property 
can  be  said  to  have  sustained  such  damage  as  will  entitle  its  owner  to 
compensation.     Eachua  v.  Loa  Angeles  etc  Ry.  Co.,  149. 

7.  Streets,  Damages  for  Change  of  Graue.— The  Same  Rule  is  Appli- 

cable When  a  Street  is  the  First  Time  Reduced  to  an  E^tabllshbd 
Grade  as  when  a  change  in  the  grade  has  been  made  after  the  street 
has  been  brought  to  such  grade.  In  any  case,  if  the  cutting  results  ia 
a  damage,  rather  than  a  benefit,  to  a  lot,  the  owner  is  entitled  to  com- 
pensation for  the  amount  of  his  damage.  Eachus  r.  Lo$  Angeles  etc  Jty, 
Co.,  149. 

See  Corporations,  38;  Railroads,  6,  7. 

EQUITABLE  ASSIGNMENT. 
See  AssiQ.NUENTS,  4,  5;  Checks. 

EQUITY. 

1.  Protection  ot  Politioal  Rights. — A  court  of  equity  has  no  jurisdic- 
tion to  protect  and  enforce  the  right  of  a  voter  to  cast  his  ballot  in  a 
legal  and  effective  manner,  or  his  right  to  be  a  candidate  for  a  particu- 
lar elective  ofBce,  or  to  have  an  election  called  and  held  under  the  pro- 
visions of  a  valid  law,  or  to  have  his  name  printed  upon  the  ballots 
to  be  used  at  such  election,  so  that  he  may  be  voted  for  in  a  legal 
manner.  Such  rights  are  purely  political  and  must  be  asserted  in  a 
court  of  law.     FUtcher  v.  7'ultlf,  220. 

S,  Protection  of  Political  Rights. — Wherever  established  distinctions 
between  equitable  and  common  law  jurisdiction  are  observed  courts  of 
equity  have  no  authority  to  interpose  for  the  protection  of  rights 
merely  political  and  when  no  civil  or  property  rights  are  iuv(>lve<l. 
In  such  cases  the  remedy  must  be  sought  in  a  court  of  law.  Fletcher 
v.  Tuftle.  220. 

S.  Protection  of  Political  Riobts. — The  jurisdiction  of  a  coort  of  chan- 
cery cannot  be  invoked  to  protect  the  right  of  a  citizen  to  vote,  or  to  l>« 
voted  for  at  an  election,  or  his  rij;ht  to  be  a  candidate  for,  or  to  b« 
elected,  to,  any  office,  or  to  restrain  the  holding  of  an  election,  or  of 
directing  or  controlling  the  mode  in  which,  or  of  determining  the  rules 
of  law  in  pursuance  uf  which,  an  election  shall  be  held.  Such  matters 
involve  no  property  rights,  but  pertain  solely  to  the  political  adminis- 
tration of  government.  Therefore  the  remedy  must  be  sought  in  courts 
of  law.     FUtclier  v.  TuttU,  220. 

4,  Protection  of  Political  Rkjut-s.— If  a  public  ofBcer  charged  with  polit- 
ical administration  has  disol)eyed,  or  threatens  to  disoltcy,  the  mandats 
of  the  law,  whether  in  respect  to  calling  or  eondncting  an  election  of 
otherwise,  the  party  injured  or  threatone«l  with  injury  in  hie  pohtie«l 
righU  is  not  without  remedy.  But  the  remedy  must  bs  sought  in  a 
ooort  of  law,  and  not  in  chancery.     FUtcher  v.  TutlU^  290. 
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5.  MoRxaAQE — Removal  o»  as  Clottd  on  Titlb. — A  mortgagor  who  seeks 

in  equity  to  cancel  a  mortgage  on  his  homestead  as  a  cloud  on  his  title, 
on  the  ground  of  defects  in  its  execution  and  acknowledgment,  must 
offer  to  do  equity  by  refunding  the  mortgage  money  with  lawful  inter- 
est.    Orider  v.  American  etc.  Mortgage  Co.,  58. 

6.  Defense  at  Law. — If   one  sued  in  equity  wishes  to  avail  himself  of 

a  defense  that  an  adequate   remedy   exists  at  law  be  must  plead  it. 
Lough  V.  Outerbridge,  712. 
See  Actions,  1;  Arbitration  and  Awabd,  12;  Ihjunctions;  Marriaob  and 
DiTOBOB,  1;  Maxims;  Trusts,  12;  Vendor  and  Fcrchaskr,  10. 

ERROR. 
See  Appeal. 

ESTOPPEL. 

1.  A  Married  Woman  is  Estopped  from  interposing  her  inability  to  con- 

tract, in  bar  of  the  consequences  of  her  fraud.    Newman  v.  Moore,  343. 

2.  Estoppel  by  Deed. — It  is  only  when  a  party  is  claiming  title  under  a  deed 

that  he  is  estopped  by  its  recitals,  and,  if  he  buys  in  an  outstanding 
title,  he  may  show  that  the  grantors  in  the  deed  did  not  have  the  title, 
and  that  he  holds  under  a  different  title,  which  is  paramount.  Cobb  v. 
Old/ield,  263. 

3.  Estoppel  by  Deed. — A  party  claiming  under  a  deed  is  estopped  from 

denying  any  of  the  material  recitals  therein,  however  contrary  to  the 
truth,  but  such  estoppel  does  not  apply  to  or  bind  those  claiming 
adversely,  or  to  parties  claiming  by  title  acquired  anterior  to  the  date  of 
the  deed  which,  it  is  claimed,  creates  the  estoppel  Cobb  v.  Oldfield, 
263. 

See  Corporations,  25;  Judgments,  1. 

EVIDENCK 

1.  Ciecdmstantial  Evidence  is  Sufficient  to  Support  a  Verdict  if  the 

jury  believe  beyond  a  reasonable  doubt,  from  such  evidence,  that  the 
accused  is  guilty.     State  v.  Atkinson,  877. 

2.  Circumstantial  Evidence  to  Support  a  Verdict  of  Conviction  must 

be  consistent  with  guilt,  and  inconsistent  with  any  other  reasonable 
hypothesis,  and  an  instruction  to  that  effect  does  not  submit  a  question 
of  law  to  the  jury.     State  v   Atkinson,  877. 

3.  Declarations. — Exceptions  to  the  general  rule  of  evidence  which  ex- 

cludes statements  made  by  a  party  in  his  own  favor  ought  not  to  be 
extended.     Pinney  v.  Jones,  209. 

4.  Declarations  op  Third  Persons  are  not  admissible,  however  closely 

related  in  point  of  time  to  the  principal  fact,  if  they  are  not  in  their 
nature  a  part  of  it.     Butler  v.  Manhattan  Ry.  Co.,  738. 
6.  Res  GESTiE— Definition. — Res  gestae  are  the  circumstances,  facts,  and 
declarations  which  grow  out  of  the  main   fact,  are  contemporaneous 
with  it,  and  serve  to  illustrate  its  character.     Pinney  v.  Jones,  209. 

6.  Declarations — Res  Gestae. — A  declaration  made  by  a  party  in  his  own 

favor  is  not  admissible  in  evidence  as  part  of  the  res  gestae,  except 
where  the  act  characterized  or  explained  by  such  declaration  is  admis- 
sible.    Pinney  v.  Jones,  209. 

7.  Declarations — Competency — Res  Gest^. — Where  the  act  character- 

ized or  explained  by  the  declaration  of  a  party,  and  made  in  his  own 
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fnvoT,  is  not  admissible  in  evidence,  its  actual  admission,  withoat 
objection,  does  not  render  the  accompanying  declaration  competent. 
Pinneyy.  Jones,  209. 

S.  Rbs  Gestjc. — Proximitt  in  point  of  time  with  an  action  which  causes 
an  injury  does  not  alone  make  a  declaration  or  other  act  a  part  of 
the  re»  gestce.  It  must  be  a  part  of  the  principal  act,  and  so  a  part  of 
the  act  itself.  Therefore  an  insulting  remark  made  by  a  brakeman 
immediately  after  inflicting  an  injury  by  his  negligent  act  is  not  admis- 
sible against  his  employer,  unless  calculated  to  unfold  or  qualTfy  the 
principal  act.     Butler  v.  Manhattan  By.  Co.,  738. 

^.  Statutes  of  Other  States. — There  is  no  Prescmption  that  the  stat- 
utes of  another  state  are  like  those  prevailing  in  this  state.  Kelley  v. 
Kdley,  389. 

10.  Laws  of  Another  State — Burden  of  Proof. — If  the  question  of  the 
law  of  another  state  is  in  controversy  the  party  on  whom  the  burden 
of  proof  lies  will  fail,  unless  he  produces  evidence  to  sustain  his  views; 
and  statutes  and  decisions  which  were  not  put  in  evidence  during  the 
trial  cannot  be  used  for  the  first  time  in  the  argument  in  the  appellate 
court  for  the  purpose  of  proving  the  law  of  another  state.  Kelley  v. 
Kelley,  389. 

11.  Negligence — Measure  of  Damages — Life  Tables  as  Evidence. — In 
an  action  to  recover  damages  for  permanent  personal  injury  arising 
from  negligence,  standard  life  tables  are  admissible  in  evidence  to  show 
the  expectancy  of  life,  and  the  probable  duration  of  ability  to  labor,  and 
earning  capacity  of  one  of  the  age  of  the  injured  party,  as  a  basis  upon 
which  to  estimate  the  amount  of  damages  he  should  recover.  But  this 
proof  must  be  takeu  subject  to  the  conditions  surrounding  the  individ* 
nal  investigation.     Oi-eei-v.  Louisville  etc.  R.  R.  Co.,  345. 

12.  Secondary  Evidence  of  the  contents  of  a  letter  or  paper  is  not  admis- 
sible  where  the  letter  or  paper  itself  is  not  produced,  and  its  uonpro- 
duction  is  not  accounted  for.     State  v.  Reed,  322. 

Ske  Appeal.  6,  6;  Arbitration  and  Award,  7;  Criminal  Law;  Eject- 
ment; Guaranty,  4;  Guardian  and  Ward,  2;  Homestead,  10;  Hom- 
icide, 10-14;  Legislature;  Master  and  Servant,  10-10;  Mortgages, 
1;  Names,  2;  Negligence,  2-6;  New  Trial,  6,  7;  Railroads,  16,  19; 
SsDDCTiON,  6;  Taxes,  5-8;  Trial,  3. 

EXECUTION. 

1.  Exempt  Property,  Proceeds  of, — A  judgment  recovered  for  the  neg- 

ligent killing  of  animals  exempt  from  execution  is  also  exempt.     Craw 
fmd  V.  Carroll,  94.3. 

2.  Exemptions — Hou.seuolder. — An  unmarried  man  who  holds  and  occu- 

pies one  linuse  as  an  office  and  sleeping  apartment,  while  his  grandfather, 
whom  he  supports,  occupies  a  different  dwelling  furnished  by  himself, 
but  owned  by  the  former,  who  employs  and  pays  a  servant  to  care  for 
his  grandfather,  all  of  the  parties  taking  their  meals  at  different  places, 
is  not  a  "householder  having  a  family,"  so  as  to  exempt  his  perinonal 
property  from  seizure  under  execution  against  him.  Peartton  v.  Miller, 
470. 
8k  Execution,  Amenpmentof. — While  an  execution  shonld  follow  the  judg- 
ment, it  is  clear  tliat  an  amendment  may  be  allowed  if  the  execution 
can  b«  so  identified  with  the  judgment,  and  the  record  on  which  the 
judgment  is  founded,  that  the  court  can  tiud  data  on  which  to  make  th« 
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amendment.  Therefore,  an  execution  in  favor  of  D.,  as  special  admin- 
iBtrator  of  the  estate  of  B.,  may  be  amended  so  as  to  be  in  favor  of  D., 
administrator,  with  the  will  annexed,  of  the  estate  of  B.,  if  such 
amendment  conforms  it  to  the  judgment  on  which  it  was  issued. 
Dewey  v.  Pteler,  399. 

See  Injomctions,  2;  Pensions;  Replkvin,  4. 

EXECUTORS  AND  ADMINISTRATORS. 
Powers — Execdtion  of. — Deed  by  an  Executor  having  an  individual  inter- 
est in  land,  purporting  to  convey  a  complete  title  thereto,  but  making 
no  reference  to  his  representative  character,  or  to  a  power  to  sell  con- 
tained in  the  will,  passes  only  his  individual  interest.  Cohea  v.  Hem- 
ingway, 449. 

EXEMPTIONS. 
See  Attachment;  Constitdtional  Law,  2;  Exicdtion;  Injunctions,  2; 

Pensions. 

EXPERTS. 
See  Witnesses,  5-8. 

EXPRESS  COMPANIES. 

Cabriers  —  Liabilitt  for  Embezzlement  by  Agent. — When  one  ia  in- 
duced through  the  fraud  of  an  express  agent  to  deliver  money  to  an 
express  company,  to  be  carried  and  delivered  to  a  fictitious  person,  and 
such  company  receives,  receipts  for,  carries,  and  delivers  the  money  to 
such  agent,  who  embezzles  it,  the  sender  may  recover  the  amount  sent 
from  the  express  company.  Jasper  Trust  Co.  v.  Kansas  City  etc.  R.  R. 
Co.,  75. 

FACrORS. 

Authority  to  Pledge  Goods. — In  the  absence  of  express  statute  a  fac- 
tor  or  commission  merchant  has  no  implied  authority  to  pledge  the 
goods  of  his  principal  for  his  own  use.  A  party  so  taking  the  goods 
and  advancing  his  money  acquires  no  right  to  the  property  as  against 
the  principal  whether  he  knew  he  was  dealing  with  a  factor  or  not. 
Commercial  Bank  v.  Hurt,  38. 

See  Pledge,  2. 

FELLOW-SERVANTS. 
See  Master  and  Servant,  3-5,  7,  9-16,  19;  Railroads,  20,  23. 

FINDINGS 
See  Affbal,  16,  17;  Arbitration  and  Award,  6;  Trial,  6. 

! 

FIRES. 
See  Railroads,  15-17;  Statutes,  5. 

FIXTURES. 
See  Mechanics'  Liens,  L 

FORECLOSURE. 
See  Appeal,  13,  15;  Mortgages,  10,  11;  Trusts,  6,  8. 
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FORFEITURE. 
See  CoNTBACTS,  3;  Insukanck,  2;  Vbhdor  a»i>  Purchaser,  8. 

FRAUD. 
See  £^TOFPBL,  1;  Fraudulent  Conveyances,  2;  Landlord  and  Tenant,  3. 

FRAUDULENT  CONVEYANCES. 

1.  Right  of  Creditor  to  Take  Security.— A  debtor  in  failing  circum- 

Btances  may  prefer  one  creditor  to  another  by  giving  hiui  adequate 
secnrity  for  his  debt,  to  the  exclusion  of  others.  The  right  to  give  such 
preference  necessarily  implies  the  right  of  the  creditor  to  accept  it,  and, 
if  he  accepts  it  in  good  faith,  without  fraudulent  purpose  on  his  part,  it 
is  not  void  on  account  of  the  motive  prompting  the  debtor  to  make  it. 
Sabin  v.  Columbia  Fuel  Co.,  756 

2,  Husband  and  Wife— Burden  of  Proof.— The  rule  that  the  party 

alleging  fraud  must  prove  it  has  no  application  in  a  suit  between  a  wif& 
and  her  husband's  creditor,  concerning  property  transferred  to  lier  by 
the  husband  after  the  debt  was  contracted.  In  such  a  case  the  wife 
niQst  establish,  by  a  preponderance  of  evidence,  the  bona  Jides  of  the 
transaction.     Carmn  v.  Stevens,  661. 

8.  Mortgages — When  Fraudulent. — A  mortgage  designed  and  made  for 
the  benefit  of  the  mortgagor,  to  enable  him  to  continue  in  business,  by 
placing  his  property  beyond  the  reach  of  legal  process,  is  void  as  to 
creditors,  although  intended  in  good  faith  for  the  ultimate  benefit  of  all 
the  creditors,  by  preventing  a  sacrifice  of  the  property.  Sabin  v.  Colum- 
bia Fuel  Co.,  756. 

4.  Notice  to  Purchaser. — To  invalidate  a  conveyance  upon  the  ground 
that  it  is  fraudulent  as  to  creditors  it  must  be  proved  that  the  pur* 
chaser  had  notice  of  such  facts  tending  to  show  a  fraudulent  purpoise 
on  the  part  of  the  grantor  as  would  put  a  person  of  ordinary  pru.lence 
on  inquiry,  and  that  the  purchaser  participated  in  such  purpose. 
Eklvoarda  v.  Reid,  607. 

6.  Annulment  of,  by  Decree,  Wrrnoux  Findings. — In  a  suit  by  acred, 
itor  to  set  aside  a  conveyance  of  real  estate  on  the  ground  that  it  wa» 
made  with  defendant's  knowledge,  to  defraud  the  plaintiff,  it  is  error  to 
decree  an  annulment  of  defendant's  title  without  either  a  general  or  a- 
•pecial  finding  against  him.  Edwards  v.  Reid,  607. 
See  Mortgaqks,  6-9. 

FUTURE  ADVANCES. 
See  MoR-puAOES,  6. 

GAME  LAWS. 

1.  Ih  thk  Exercise  or  tub  Police  Power  of  the  State  it  may  prohibit  the 
taking  of  wild  game,  and  any  tratiiio  or  commerce  in  it,  if  deemed  neces* 
■ary  for  its  protection  or  preservation,  or  the  public  good,  and  to  this 
end  may  make  it  criminal  for  any  person  to  sell,  or  offer  for  sale,  any 
such  game,  whether  killed  within  or  without  the  state.  Ex  parte  Maier, 
129. 

S.  CoNs-rRuerioN  or  as  to  Qamb  Killed  Beyond  tub  Statb. — If  a  stat- 
ute declares  that  every  person  in  the  state  who  shall  at  any  time  sell^ 
ar  offer  for  sale,  the  hide  or  meat  of  *uy  deer,  elk,  antelope,  or  uouu> 
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tain  sheep,  shall  be  gailty  of  a  misdemeanor,  its  application  extends  to, 
and  includes,  the  selling  of  the  hide  or  meat  of  any  snch  animals 
though  lawfully  killed  beyond  the  state.     Ex  parte  Maier,  129. 
See  Intebstatb  Commerce. 

GARNISHMENT. 
See  Assignment,  1,  2. 

GIFTS. 

1.  Caitsa  Mortis  or  Inter  Vivos. — To  constitute  a  valid  gift  inter  vivoa 

or  causa  mortis,  the  donor  must  part  with  the  dominion  of  the  property 
given,  and  his  acts  showing  his  intent  to  so  part  with  the  dominion 
must  be  as  pronounced  and  decisive  as  is  possible  with  the  subject  mat* 
ter  of  the  gift.     Jones  v.   Weakley,  84. 

2.  Causa  Mortis — Savings  Bank  Book. — The  delivery  of  a  savin£;s  bank 

book  by  its  owner  to  a  donee  is  a  valid  gift  causa  mortiit,  if  such  is  the 
intention  of  the  donor.     Jones   v.   Weakley,  84. 

3.  Causa  Mortis — Pass-book  of  Ordinary  Bank  of  Deposit. — The  de- 

livery, by  the  donor  to  the  donee,  of  a  pass-book  of  an  ordinary  bank 
of  deposit  only  is  not  sufficient  to  perfect  a  gift  causa  mortis  of  the 
money  on  deposit,  since  a  check,  and  not  the  bank,  is  the  best  de- 
livery, and  the  depositor,  by  delivery  of  the  book,  does  not  lose  con- 
trol and  dominion  over  the  deposit,  and  may  still  check  against  it. 
Jones  V.  Weakley,  84. 

GRADING. 
See  Eminent  Domain,  3-7;  Municipal  Corporations,  7;  Railroads,  3. 

GUARANTY. 

1.  What  is. — If  one  addresses   a  letter  to  another,  saying,   "If   Harry 

needs  more  money  let  him  have  it,  or  assist  him  to  get  it,  and  I  will 
see  that  it  is  paid,"  and  the  person  to  whom  the  letter  is  written 
acts  upon  it  he  is  entitled  to  rely  upon  the  writer  only  as  a  guaran- 
tor.    Bishop  V.  Eaton,  437. 

2.  Construction  of  Contract. — A  contract  of  guaranty  will  be  strictly 

construed,  and,  if  made  with  one  person  or  corporation,  it  cannot  be 
extended  to  another.  Hence,  if  a  contract  of  guaranty,  for  goods  to 
be  sold  to  a  third  party,  is  made  with  a  corporation  which  afterwards 
changes  its  name  and  supplies  goods  after  such  change,  there  can  be  no 
recovery  against  the  guarantor  for  the  goods  so  supplied.  Crane  Co.  v. 
Specht,  562. 

3.  Contract  of,  When  Complete. — If  an  oflfer  to  guaranty  is  made  in 

consideration  of  an  act  to  be  done  it  becomes  binding  on  the  doing  of 
the  act,  so  far  that  the  promisor  cannot  withdraw  from  his  obligation, 
if  within  a  reasonable  time  after  the  acceptance  he  is  notified  thereof. 
Bishop  V.  Eaton,  437. 

4.  Extrinsic  Evidence. — If  a  contract  of  guaranty  is  plain,  clear,  and  defi- 

nite extrinsic  evidence  is  not  admissible  to  vary  its  terms  or  meaning. 
Crane  Co.  v.  Specht,  562. 
§.  An  Offer  of  Guaranty  Need  not  be  Accepted  in  Words,  or  a  prom- 
ise to  do  any  thing  before  acting  upon  it.  It  is  not  necessary  ordi- 
narily to  notify  the  offerer  of  the  acceptance  of  the  ofiFer.  The  doing  of 
the  act  is  a  sufficient  acceptance,  and  the  promisor  knows  that  he  ia 
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betint!  when  he  sees  that  action  has  been  taken  on  the  faith  of  his  offer. 
Bishop  V.  Baton,  437. 

6.  Notice  or  the  Acceptance  op  an  Ofpeb  op  Guaranty  must  be  given 

within  a  reasonable  time  after  such  acceptance,  if  it  la  of  such  a  kind 
that  knowledge  of  it  will  not  quickly  come  to  the  promisor.  Binhop  v. 
Eaton,  437. 

7.  Notice  op  Acceptance  Given    by  Mail    and   hot    Received.— He 

who  makes  an  offer  of  guaranty  consents  that  notice  of  its  accept- 
ance may  be  given  in  any  reasonable  way.  If  he  and  the  party  to 
whom  the  offer  is  made  are  so  situate  that  communication  by  mail  is 
uaturally  to  be  expected,  then  the  deposit  of  a  letter  in  the  mail  ia 
all  that  is  necessary,  and  the  miscarriage  of  the  letter  and  its  conse- 
quent nondelivery  do  not  make  the  notice  ineffective  to  charge  the 
guarantor.     Bishop  v.  Eaton,  437. 

6.  NariCE  op  Default. — One  who  becomes  a  surety  on  a  note,  relying 
on  the  guaranty  of  a  third  person  that  he  shall  not  suffer  thereby^ 
is  not  under  obligation  to  attempt  to  collect  the  money  from  the 
maker  of  the  note,  nor  to  promptly  notify  the  guarantor  of  the  maker's 
default,  at  least  in  the  absence  of  evidence  that  the  defendant  was 
injured  by  the  delay.     Bishop  v.  Eaton,  437. 

9.  A  Guarantor  is  Discharged  by  an  Extension  op  the  Time  for  payment 
of  the  debt,  whose  payment  he  guarantees,  unless  he  subsequently  rati- 
fies the  extension.     Bishop  v.  Eaton,  437. 

GUARDIAN  AND  WARD. 
1.  Guardian  and  Ward. — It  is  the  Duty  op  Courts  Having  Authority^ 
TO  Appoint  Guardians  to  see  that  they  are  capable  and  honest,  that 
they  give  and  keep  good  the  bonds  required  for  the  faithful  execution  of 
their  trust,  and  that  they  render,  at  frequent  intervals,  accounts  of 
their  guardianship.     Myers  v.  McOavock,  627. 

8.  Evidence — Conclusiveness  op  Finding  as  to  Guardian's  Appointment. 

On  the  application  of  a  foreign  guardian  for  leave  to  sell  the  real  estate 
of  his  wards  the  question  as  to  whether  the  certified  copy  of  the  guard- 
ian's appointment  is  the  best  evidence,  or  competent  evidence,  is  one 
for  the  court  hearing  the  application,  and  it  is  for  that  court  to  say 
whether  it  is  satisGed  with  the  evidence  offered  to  prove  that  the  guard- 
ian is  the  regularly  appointed,  qualified,  and  acting  guardian  of  the 
heirs  whose  real  estate  he  is  making  application  to  sell.  Its  finding  in 
the  matter  is  conclusive  until  reversed  on  appeaL  Myer$  v.  McOavock, 
627. 

S.  A  Natural  Guardian  may  Become  the  Legal  Guardian  of  his  wards, 
by  appointment  from  the  proper  authority,  acceptance  of  such  appoint- 
ment, and  qualifying  as  such  legal  guardian.     Myera  v.  McOavock,  627. 

i.  Power  op  Natural  Guardian— Jurisdiction. — In  the  absence  of  a 
statute  conferring  authority  on  a  natural  guardian,  as  such,  to  dispose 
of  the  real  estate  of  his  wards,  a  court  has  no  power  to  authorire  him, 
as  such,  to  sell  the  property  of  his  wards.  The  statute  of  Nebraska 
does  not  empower  him  to  do  so.      Myers  v.  McOavock,  627. 

A.  Sale — Duty  op  Court. -^The  court  should  not  authorize  a  guardian  ta 
sell  the  real  estate  of  his  wards  for  their  maintenance  and  education 
until  it  has  investigated  and  inquired  into  all  the  facta,  and  is  satisfied 
that  such  sale  is  a  necewity,  or  is  for  the  beat  interests  of  the  wards.. 
Myers  v.  McOavock,  627. 
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6.  GPAKDiAir  AND  Wabd— Authority  of  Legal  Guardian  as  to  Saib — 

Power  or  Court. — The  authority  of  a  guardian  to  sell  the  real  estate 
of  his  wards  for  any  purpose  must  be  found  ia  the  statute;  and,  if  the 
statute  confers  no  such  authority  upon  the  natural  guardian,  the  only 
guardian  a  court  has  jurisdiction  to  license  to  make  such  a  sale  is  one 
who  has  been  appointed  and  commissioned  by  a  court  having  authority 
to  appoint  guardians,  and  who  has  accepted  such  appointment  and  \m 
qualified  and  acting.     Myers  v.  McOaiock,  627. 

7.  Pktition  for  Sale— Statute  Inapplicable — Notice. — The  provisions 

of  section  109,  chapter  23,  of  the  Compiled  Statutes  of  Nebraska  of 
1803  are  not  applicable  to  a  proceeding  instituted  by  a  guardian  of 
minors  for  a  license  to  sell  their  real  estate  for  their  education  and 
maintenance.  Hence,  it  is  not  necessary,  in  such  a  proceeding,  to  serve 
notice  of  the  application  to  sell  upon  the  heirs  presumptive  of  the 
wards.     Myers  v,  McOavock,  627. 

8.  Petition   for  License  to   Sell  —  Adult's  Interest  not  Divested 

BY  Appearance  —  Sale  and  Conveyance  —  Ouster  as  to  Adult's 
Interest  —  Adverse  Possession  —  Limitations  of  Actions. — Upon 
an  application  by  the  guardian  of  minors  to  sell  their  real  estate,  if 
the  mother  and  an  adult  brother  of  such  minors  enter  their  appear- 
ance and  consent  that  the  license  to  make  the  sale  may  be  granted, 
the  interest  of  said  widow  and  adult  son  in  said  real  estate  will  not 
therefore  be  divested  by  a  sale  and  conveyance  by  virtue  of  such 
proceedings;  but  if  the  proceedings  purport  to  dispose  of  the  inter- 
est of  the  adult  parties,  and  the  purchaser  enters  into  exclusive  pos- 
session, such  proceedings  and  entry  will  operate  as  an  ouster  of  such 
adults,  the  possession  becomes  adverse,  and,  if  continued  for  the  statu- 
tory period,  will  divest  the  title  of  the  adults.  Myers  v.  McOavock, 
627. 

9.  An   Application    bt  a  Guardian    fob   a   License   to   Sell    the 

Real  Estate  of  his  wards  for  their  maintenance  and  education  is 
a  proceeding  in  rem,  a  proceeding  on  behalf  of  the  wards,  and  not 
adversary  to  them.  Hence,  notice  to  them  of  such  application  is  not 
essential  to  the  jurisdiction  of  the  court  to  grant  the  license,  though 
it  might  be  otherwise  with  an  application  to  sell  for  the  purposes  of 
paying  debts.     Myers  v.  McOavock,  627. 

10.  Application  of  Foreign  Guardian  fob  License  to  Sell — Jurisdic- 
tion.— On  the  application  of  a  foreign  guardian  to  the  district  court 
of  Nebraska  for  a  license  to  sell  the  real  estate  of  his  wards,  situated 
in  that  state,  the  fact  that  the  guardian's  appointment  was  made  in 
the  state  of  Iowa,  if  the  wards  were  residing  there  at  the  time  of 
such  appoiutment,  and  that  the  wards  had  afterward  removed  to 
the  state  of  Illinois,  and  were  residing  there  at  the  time  of  the  ap- 
plication in  Nebraska  to  sell,  does  not  deprive  him  of  control  over 
them,  or  their  property,  or  the  court  of  Nebraska  of  jurisdiction  to 
grant  the  license.     Myns  v.  McGatock,  627 

11.  Bond  on  Application  for  Licen.se  io  Sell — Collateral  Attack. — 
In  a  collateral  proceeding  a  guardian's  deed  will  not  be  declared  void 
on  the  ground  that  the  bond  filed  hy  the  guardian  for  the  purpose  of 
obtaining  the  license  to  sell  the  real  estate  of  his  wards  was  not  for- 
mally approved.     Myers  v.  McOavock,  627. 

12.  Verification  of  Petition  for  Licen.se  to  Sell. — On  the  petition  of  a 
guardian  for  a  license  to  sell  the  real  estate  of  his  wards,  his  failure  to 
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yerify  it  does  not  aflFect  the  jurisdiction  of  the  eonrt  or  render  its  pro- 
ceedings void,  especialy  if  it  has  be^n  verified  by  the  guardian's  attor- 
ney who  conducts  the  proceedings.     Myera  v.  McOavock,  627. 

13.  Appeal — Finding — Confikmation  of  Sale. — If  the  court,  in  its  order 
coDfirniiug  a  guardian's  sale  of  the  real  estate  of  his  wards,  makes  a 
finding  that  the  proceedings  of  the  guardian  in  making  the  sale  are,  in 
all  respects,  regular,  and  in  conformity  with  law,  it  will  be  presumed, 
nothing  to  the  contrary  appearing  in  the  record,  that  there  was  evi- 
dence to  justify  the  finding.     Myers  v.  McOavock,  627. 

14.  ScFFiciENcr  OF  Description  as  to  Properit  Sold.— Property  sold 
and  conveyed  by  a  guardian  was  described  as  "the  N.  E.  two-thirda 
(S)  of  lot  eight  (S)  in  block  two  hundred  and  three  (203)  of  the  city  of 
Omaha,  being  all  that  portion  of  said  lot  eight  (8)  not  belonging  to  the 
Union  Pacific  Railway  Company."  This  description,  while  not  very 
definite,  was  held  not  void  for  uncertainty,  but  sufficient  to  identify  the 
property.     Myers  v.  McOavock,  627. 

15.  A  guardian's  sale  of  the  real  estate  of  his  wards,  not  made  by  the  guard- 
ian personally,  but  through  his  attorney  who  conducted  the  proceed- 
ings in  court,  is  not  for  that  reason  void,     Myers  v.  McOavock,  627. 

16.  Notice  of  Sale — Appeal,  Finding,  and  Presumption. — After  proper 
posting  of  notices  of  a  guardian's  sale,  and  finding  by  the  court  that 
the  sale  was  regular  and  in  conformity  with  law,  it  will  be  presumed, 
upon  a  collateral  attack,  that  sufficient  evidence  was  offered  to  the 
court,  when  the  sale  came  on  for  confirmation,  that  the  notices  thereof 
bad  been  posted  as  the  statute  required,  and  the  guardian  reported, 
although  no  copy  of  the  posted  notices  was  found  iu  the  record  of  the 
proceedings.     Myers  v.  McOavock,  627. 

See  Ejectment;  Infants,  8-10;  Railroads,  6,  7. 

HABEAS  CORPUS. 
If  a  Complaint  vtov  Which  a  CoNviarioN  has  been  had  does  not 
State  a  Public  Offensb  the  prisoner  is  entitled  to  bis  discharge.    Ex 
parU  Mater,  129. 

HANDWRITING. 
S«e  Witnesses,  7,  8. 

HEIRS. 
See  CoNTBAcrs,  4. 

HIGHWAYS. 

1.  Courts  AifD  QuAni-jCDiciAL  Tribunals.— Hiohwat  Commissionsrs  in 

laying  out  a  highway  exercise  a  special  and  limited  jurisdiction,  and 
their  acts  may  be  im[)e  iched  by  showing  that  they  exceeded  their 
powers.     Beardalre  v.  Dulgf,  707. 

2.  A  Commissioner  of  Hiohway.s  is  not  a  Judicial  Officer  in  the  sense 

that  he  is  entitled  to  protection  against  a  cirii  action  for  his  luiscou- 
duct  in  office.     BeanUUe  v.  Dolje,  707. 

3.  HiGiiWAT  COMMIS.SIONEK.S  ARE  Answerablk  in  damages,  though  no  cor- 

rupt motive  can  be  imputed  to  them,  if  they  proceeded  in  a  ca^e  in 
which  they  had  no  jurisdiction,  as  when  they  laid  cut  a  road  througii 
•  yard  or  mulature  without  the  consent  of  the  owner  thereof,  and  U>« 
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statnta  proliiblted  their  doing  so  without  snch  consent.  BearcUlee  r» 
Dolge,  707. 

See  Judgments,  11. 

HOMESTEAD. 

1.  The  extent  of  a  homestead  is  to  be  determined  by  the  valaeof  the  home- 

stead claimant's  interest  therein,  and  not  from  the  fee  simple  value  of 
the  land.     Hoy  v.  Anderson,  591. 

2.  A  Building  Constructed  for  Use  as  a  Hotel,  and  primarily  used  for 

that  purpose,  cannot  be  selected  and  held  exempt  as  a  homestead, 
though  the  debtor  and  his  family  occupied  it  as  their  home,  if  his  and 
their  residence  therein  has  been  for  the  purpose  of  maintaining  and 
conducting  the  business  of  a  hotel,  and  for  no  other  purpose.  McDow^ 
ell  V.  His  Creditors,  114. 

3.  Wills,  Homestead  Rights  Undbb. — A  widow  who  accepts  the  provi- 

sions of  the  will  of  her  deceased  husband  disposingof  his  homestead  can- 
not claim  a  homestead  in  the  land,  and  in  such  case  the  claim  of  their 
children  to  a  homestead  is  also  barred.     Hazelett  v.  Farthing,  365. 

4.  Action  to  Remove  Cloud — Parties. — A  wife  is  improperly  joined  with 

her  husband  in  an  action  by  him  to  remove  a  cloud  from  the  title  to  *. 
homestead  of  which  he  is  the  sole  owner.  Such  misjoinder  may  be 
taken  advantage  of  by  demurrer.  Grider  v.  American  etc.  Mortgage 
Co.,  58. 
6.  In  Case  a  Valid  Mortgage  upon  a  homestead  remains  unpaid  the 
mortgagor  is  entitled,  as  against  subsequent  judgment  creditors,  to 
the  statutory  exemption  as  to  value,  over  and  above  the  amount  of  the 
mortgage  lien.     Hoy  v.  Anderson,  591. 

6.  Judgment — Lien. — If  one  resides  upon   land  as  a  homestead  a  judg- 

ment recovered  against  him  for  a  claim  which  would  not  bind  the- 
homestead,  and  after  the  execution  and  recording  of  a  mortgage  upon 
said  land,  is  not  a  lien  upon  the  premises,  though  a  transcript  of  such 
judgment  is  filed  in  the  district  court  of  the  county  in  which  the  real' 
estate  is  situated.     Hoy  v,  Anderson,  691. 

7.  To  Provk  Abandonment  of  a  Homestead  there  must  be  shown  aa 

intention  to  abandon  it  and  an  actual  abandonment.  ESdwarda  v.  Beid, 
607. 

8.  To  Establish  Abandonment  of  a  Homestead  the  evidence  must  show 

not  only  that  the  party  removed  from  the  homestead,  but  that  he  did  so- 
with  the  intention  of  not  returning,  or  that  after  such  removal  he  formed 
the  intention  of  remaining  away.     Euivards  v.  Reid,  607. 

9.  Abandonment  of. — Removing  from  a  homestead  and  residing  else* 

where  temporarily  for  the  purpose  of  business,  health,  or  pleasure,  does 
Dot  work  an  abandonment  of  the  homestead  unless  there  is  coupled  with 
such  removal  an  intention  not  to  return,  or  there  is  formed,  after  re> 
moval,  an  intention  of  remaining  away.     Edioards  v.  Reid,  607. 

10.  Abandonment  of. — Evidence  that  a  man  and  wife  removed  from- 
their  farm  to  a  neighboring  town  in  which  they  lived  for  several 
years,  and  in  which  the  man  pnrsued  the  business  of  shoemaking;  that 
they  left  on  the  farm  the  greater  part  of  their  household  goods  and  all 
of  their  stock  and  farming  utensils;  that  they  put  a  son  in  charpe  of 
the  property;  and  that  the  wife  divided  her  time  between  the  farm  and 
her  abode  in  town,  doing  the  laundry  work  and  some  of  the  cooking. 
for  herself  and  husband  on  the  farm,  does  not  show  that  they  left  with. 
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the  intention  of  not  returning,  and  their  removal  to,  and  residence  in, 
town  did  not,  therefore,  work  an  abandonment  of  the  farm  as  a  home- 
stead.    Edward*  r.  Reid,  607. 

See  Associations;  Wiixs,  2. 

HOMICIDE. 

L  MuRDEE  —  Joint  Responsibility  —  Erroneocs  Instruction. —  On  the 
trial  of  one  of  two  persons  charged  with  murder  in  resisting  arrest,  an 
instruction  as  to  the  joint  responsibility  of  the  one  on  trial  for  the  acts 
of  the  other  is  irrelevant  and  erroneous  when  no  conspiracy  is  estab- 
lished, and  it  appears  that  the  one  not  on  trial  did  not  do  the  killing. 
Cj-yer  v.  State,  473. 

S.  Homicide — Resisting  Arrest. — A  hostile  demonstration  of  a  purpose  to 
use  deadly  weapons  against  an  arresting  posse  by  an  escaped  convict 
and  his  ally  bearing  arms,  for  the  unlawful  purpose  of  defying  civil  au- 
thority and  preventing  arrest  justifies  the  killing  of  either  of  them.  If, 
after  such  demonstration,  they  kill  one  of  the  arresting  posse,  they  are 
both  guilty  of  murder,  irrespective  of  the  question  as  to  whether  one 
or  the  other  of  them  fired  the  fatal  shot,  or  as  to  whether  they  or  the 
posse  fired  the  first  shot.     T'olbert  v.  State,  454. 

S.  Murder — Mansladghtkr — Resisting  Unlawful  Arrkst. — One  nn- 
lawfully  sought  to  be  arrested,  who,  without  malice  and  to  prevent 
such  arrest,  kills  the  pirty  seeking  to  arrest  him,  is  not  guilty  of  mur- 
der, but  of  manslaughter  only.     Cryer  v.  State,  473. 

4.  Motive. — On  a  trial  for  murder,  where  the  theory  of  the  prosecution  is 
that  the  crime  was  committed  because  of  defendant's  passion  for  the 
wife  of  the  deceased,  and  of  criminal  intimacy  which  existed  between 
them,  and  of  which  deceased  had  knowledge,  eviilence  as  to  such  crim- 
inal intimacy  is  admissible,  not  only  to  prove  a  motive  for  the  killing, 
but  to  show  the  degree  or  grade  of  the  crime.     State  v.  Reed,  322. 

B.  Indici'ubnt — Principal  and  Acokssary. — An  indictment  charging  one 
person  with  murder,  and  another  as  accessory  before  the  fact,  contains 
but  one  count,  and  both  parties  may  be  convicted  thereunder.  State  v. 
Atkinson,  877. 

8.  Defendant  as  Witness — Cross-examination  of. — On  »  trial  for  mur- 
der it  is  not  permissible  to  cross-examine  the  defendant,  as  a  witness, 
•bout  his  conduct  fifteen  years  before  the  homicide,  merely  for  the  pur- 
pose of  proving  a  previous  act  of  adultery  having  no  connection  with 
the  crime  charged.     Statf.  v.  Reed,  322. 

7.  Dying  Declarations. — A  dying  declaration  nttered  ander  a  sense  of 

impending  dissolution  is  admissible  in  evidence,  although  death  did  not 
immediately  ensue,  and  a  hope  of  recoverj  WM  subsequently  enter- 
Uined.     StaU  v.  Retd,  322. 

8.  Dying  Declarations.— After  a  dying  declaration  has  1>een  admitted  in 

evidence  its  credibility  is  entirely  within  the  province  of  the  jury,  who 
are  at  liberty  to  weigh  all  the  circumstances  under  which  it  was  made, 
including  those  already  proved  to  the  judge,  in  determining  the  pre- 
liminary question  of  admissibility,  and  to  give  the  testimony  only  such 
credit  as,  upon  the  whole,  they  may  think  it  deserves.  StaU  r.  Reed, 
822. 
tl  Dying  Drclarations. — Whether  a  dying  declaration  was  made  under  a 
sense  of  impending  death,  and  the  admisaibility  of  the  aaine,  are  mat- 
AM.  8T.  Ksr..  Vol.  XLIL-M 
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ters  exclusively  for  the  consideration  of  the  court,  and  which  it  maak 
decide  as  preliminary  qnestious.     State  v.  Reed,  322. 

10.  EviDKNCE.— On  a  trial  for  murder  any  thing  that  will  throw  light  oa 
the  homicide,  and  every  thing  that  might  have  influenced  the  mind  of 
the  defendant,  may  be  shown  in  evidence.     Slate  v.  Heed,  322. 

IL  Murder— EviDBNCE,— On  a  trial  for  murder  a  letter  provetl  to  be  in 
the  handwriting  of  the  accused,  though  unsigned,  expressing  an  intent 
to  kill,  and  a  motive  therefor,  and  found  at  the  place  of  the  homicide  a 
short  time  thereafter,  is  admissible  in  evidence  against  the  prisoner. 
Singleton  v.  Slate,  488. 

12.  Evidence— Letier  or  Paper.— It  is  error  on  a  trial  for  murder  to  ad- 
mit in  evidence  the  contents  of  a  letter  or  paper  which  is  prejudicial  to 
defendant,  and  about  which  statements  have  been  made  and  introduced 
in  evidence,  where  such  statements  were  not  made  in  defendant's  pres* 
ence,  and  where  the  letter  or  paper  itself  is  wholly  incompetent.  State 
V.  Heed,  322. 

13.  Evidence. — On  a  trial  for  murder,  papers  taken  from  the  possession 
of  the  accused,  without  his  authority,  may  be  used  as  evidence 
against  him.    State  v.  Atkinson,  877. 

14.  Evidence  AS  TO  Conduct  OF  Dfx'Eased — Hes  Gest^. — It  is  error  on  a 
trial  for  murder  to  admit  testimony  as  to  the  manner  and  conduct  of 
the  deceased  on  the  day  previous  to  the  killing,  which  were  not 
known  to  the  defendant,  which  were  not  connected  with  the  homi- 
cide, and  which  could  not,  therefore,  have  influenced  the  defendant  in 
the  commission  of  the  crime.  They  are  not  a  part  of  the  res  gestae. 
State  V.  Reed  322. 

16.  Selt-defense. — A  patron,  who,  finding  fault  with  the  service  in  a 
restaurant,  follows  the  waiter  into  the  kitchen  against  the  protest 
of  the  proprietor,  and,  after  provoking  a  difficulty,  refuses  to  go  out 
after  the  waiter  has  apologized,  cannot  avail  himself  of  the  plea  of  self- 
defense  in  killing  the  waiter,  although  the  latter  advanced  upon  him 
with  a  large  carving-knife.  In  such  case  it  is  his  duty  to  retreat  if 
necessary,  to  avoid  kdling  the  waiter,  or  to  prevent  himself  from  being 
killed.     State  v.   Trammell,  874. 

16.  Criminal  Law — Self-defense. — A  party  who  is  unlawfully  attacked 
by  another  may  stand  his  ground,  and  use  such  force  as  reasonably 
appears  necessary  to  repel  the  attack  and  protect  himself.  He  is  also 
justified  in  acting  upon  the  facts  as  they  appear  to  him,  and  is  not  to 
be  jndged  by  the  facts  as  they  are.     State  v.  Reed,  322. 

17.  Instructions. — The  defendant  having  been  convicted  of  murder  in  the 
second  degree  it  is  immaterial  that  the  court  failed  to  submit  aa 
instruction  upon   manslaughter  in  the  second  degree.     State  v.  Reed^ 

822, 

See  Attainder,  1;  Criminal  Law,  2.  •'* 

HOTELS.  f 

See  Homestead,  & 

HOUSEHOLDER 
See  Execution,  2. 
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HUSBAND  AND  WIFE. 

Married  Women — Liability  Under  Contract  to  Convbt.— If  a  mar- 
ried woman  refuses  to  comply  with  her  contract  to  convey  land  it  may 
be  subjected  to  the  payment  of  the  amount  of  the  purchase  price  paid 
by  the  purchaser,  and  her  assignee  of  the  notes  for  deferred  payments 
of  the  purchase  price  may  subject  the  land  to  the  payment  of  the 
amount  paid  by  him  for  the  notes,  but  no  more,  the  measure  of  his 
recovery  being  the  extent  to  which  hQ  is  actually  injured  or  damaged. 
Hevcmany.  Moore,  343. 

See  Damages,  4;  Fraudulent  Convetanoes,  2;  Homestead,  4;  Insur- 
ance, 10;  Marriage  and  Divorce;  Scire  Facias,  2;  Wills,  2;  Wit- 
nesses, 2. 

IMPEACHMENT. 

See  Acknowledgments,  1;  Arbitration  and  Award,  II;  Highways,  1. 

IMPROVEMENTS. 
See  Partnership,  2;  Subrogation  3. 

INDEMNITY. 
See  Contracts,  6-8;  Negotiable  Instruments,  9. 

INDICTMENT. 

1.  DoPLTCTTY. — An   iudictraeut  charging  an  accused  with  the  commission 

of  a  crime,  and  also  his  conviction  of  another  and  entirely  different 
offense,  is  not  bad  for  duplicity,  if  the  statute  imposes  an  increased 
punishment  on  offenders  who  have  before  been  convicted  of  crime. 
StaU  \ .  Moort,  542. 

2.  Information— Indorsement  of  Names  of  Witnesses. — The  court  does 

not  abuse  its  discretion  by  allowing  the  prosecution  to  indorse,  even 
upon  the  day  of  trial,  the  names  of  material  witnesses  for  the  state, 
where  it  appears  that  the  attention  of  the  defendant  and  of  his  attor- 
neys had  previously  been  called  to  these  witnesses,  and  that  inquiry 
had  been  made  of  them  as  to  what  their  testimony  would  be.  State  r. 
Seed,  322. 

See  Homicide,  5;  Skduction,  1,  2;  Trial,  8,  9. 

INDORSEMENT. 
See  Negotiable  Instruments,  7. 

INFANTS. 

1.  CoRTRAcra  —  Ratification  —  Dlsaffirmancb. — The  validity  of  an  in- 

fant's contract  does  not  depend  upon  a  ratification  thereof  by  him 
after  his  minority  ends.  It  is  valid  until  he,  by  some  act,  clear  and 
nniiii^tikable  in  its  character,  and  wilhin  a  reasonable  time,  disaffirms 
it     t'nijUI>erlv.  TroxfU,  605. 

2.  CoNTKAcrs— Disaffirmance— AcTiow   to  Cancel  Dkbd. — Plaintiff's 

suit  to  cancel  a  deed  made  by  him  when  a  minor,  and  on  that  ground, 
is  an  unequivocal  and  sufficient  disaffirmance  of  such  coulraot.  Englc 
bei  I  V.  Troxfll,  666. 
&  Contracth— Disaffirmance— Rrabonabli  Time. — What  is  a  reason- 
able time  for  an  infant,  after  becoming  of  age,  to  dinairirm  a  contract 
muie  b\  him  during  bis  uiiuurity  ia  a  mixed  question  of  law  and  fact« 
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to  be  determined  from  the  circamstances  in  each  particular  case, 
Englebert  v.  Troxell,  665. 

4.   DlSAPFIRMANCE    OF    CONTEAOT — RkTURN  OF  CONSIDERATION.  — One  who- 

seeks  to  disaffirm  his  contract  made  during  infancy  must  return  so 
much  of  the  consideration  as  he  has  at  the  time  of  such  election,  but  i» 
not  required  to  return  any  part  of  the  consideration  disposed  of,  or 
any  equivalent  therefor.     Engelhert  v.  Troxell,  665. 

6.  Disaffirmance  of  Contract— Keturn  of  Consideration. — If  an  in- 

fant conveys  his  real  estate  for  cash  paid  to  his  father,  who  buys  a. 
piano  for  the  infant  with  the  money,  and  the  infant,  on  coming  of 
age,  though  still  having  the  piano,  chooses  to  disaffirm  the  deed,  he  may 
do  so,  without  either  surrendering  the  piano  or  repaying  the  money, 
Englebert  v.  Troxell,  665. 
6>  Contracts. — All  contracts  of  an  infant,  except  those  for  necessaries,  are 
voidable  by  him  at  his  election  within  a  reasonable  time  after  he  be> 
comes  of  age.     Englebert  v.  Troxell,  665. 

7.  "Necessaries"  for  Which   a    Minor  mat  Bind  Himself  is  not  a. 

term  which  can  be  defined  by  a  general  rule  applicable  to  all  cases. 
It  includes  what  a  court  or  jury  may  think  ia  each  case  suitable  and 
proper  in  reference  to  the  infant's  condition  and  station  in  life.  Engle^ 
bert  V.  Troxell,  665. 

8.  Necessaries, — Services    Performed    by  the    Guardian    Ad  Litem 

of  an  infant  in  defending  a  suit  brought  to  foreclose  a  real  estate  mort- 
gage executed  by  the  infant's  ancestor  are  not  necessaries.  Englebert  v» 
Troxell,  665. 

9.  An  Infant's  Deed  to  His  Guardian  Ad  Litem  in  consideration  of 

services  rendered,  or  to  be  rendered,  by  the  latter  as  such  guardian,  is- 
voidable  by  the  infant  on  arriving  of  age.     Englebert  v.  Troxell,  665. 
16.  A  Judgment  Against  an  Infant  Without  the  Appc-ntment  of  a» 
Guardian  Ad  Litem  is  not  for  that  reason  void.     Ckilds  v.  Lantei-man, 
12L 

11.  A  Judgment  Against  an  Infant  Without  the  Service  of  Process 
XJPON  Him  in  an  action  in  which  he  appeared  by  attorney  will  be  upheld 
as  fully  as  if  he  had  appeared  in  person.     Childa  v.  Lanterman,  121. 

12.  If  AN  Infant  is  Entitled  to  Vacate  a  Judgment  Againsi"  Himself 
because  based  upon  his  appearance  entered  by  an  attorney  in  an  action 
in  which  process  was  not  served,  he  must  move  promptly  for  such 
vacation  on  coming  of  age,  and  if,  instead  of  so  doing,  he  moves  for  a- 
cew  trial,  and  upon  its  being  denied  appeals  and  takes  no  action  to- 
question  the  judgment  on  the  ground  that  the  appearance  of  the 
attorney  was  unauthorized,  until  after  the  judgment  is  affirmed  on 
appeal,  he  thereby  ratifies  the  action  of  the  attorney  in  appearing  for 
him,  and  precludes  himself  from  further  queutioning  the  judgment. 
Childt  V.  Lanterman,  121. 

18.  Guardian  Ad  Litem — Allowance  of  Atiorney's  Fee.— No  one  can. 
properly  represent  an  infant  defendant  in  a  suit  as  guardian  ad  litem, 
or  as  his  attorney,  who  has  an  engagement  to  represent  an  adverse 
interest,  however  slight,  and  when  not  properly  represented  by  a 
guardian  ad  litem,  an  allowance  for  attorney's  fees  for  services  ren- 
dered the  infant  erroneous.     Parker  v.  Parker,  48. 

14.  An  Attornet  at  Law  AariNO  as  the  Guardian  Ad  Litem  of  an 
infant  must  look  to  the  court  alone  for  the  amount  of  his  com[)en- 
•ation,  which  should  be  taxed  as  part  of  the  costs  in  the  piocceiiing,. 
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and  collected  as  sncb.     No  other  or  greater  amount  than  that  allowed 
by  the  court  can  be  collected.     Evglebert  v.  Troaxll,  665, 
See  Guardian  and  Ward,  8;  Trusts,  i> 

INFORMATION. 
See  Rape,  2-4. 

INJUNCTIONS. 

1.  Elections. —Injonction  does  not  Lie  to  restrain  the  holding  of  an 

election,  or  to  restrain  pnblic  officers  from  incurring  the  eitpense  inci« 
dent  to  holding  an  election.     Fletcher  v.  TuUle,  220. 

2.  Exemptions — Injunction  to  Restrain  Sale  ojf  Exempt  Property. — A 

judgment  debtor  has  noriglit  to  enjoin  the  sale  of  his  personal  property 
under  execution  on  the  ground  that  it  is  exempt  by  law  from  sale  under 
judicial  process,  unless  the  property  possesses  a  special  value  to  the 
judgment  debtor  alone,  such  as  a  keepsake  or  memento  of  any  kind, 
the  loss  of  which  cannot  be  compensated  in  damages.  Parsons  v.  Hart' 
man,  803. 

3.  Injunctions— Sales  Under  TrustDeeds— Damages.— A  statute  allow. 

ing  damages  at  a  certain  rate  per  cent  on  the  dissolution  of  injunctions 
to  stay  sales  under  deeds  of  trustor  mortgages  with  power  of  sale,  such 
damages  to  be  added  to  the  debt  and  collected  by  the  sale  of  the  prop- 
erty on  execution,  applies,  whether  the  injunction  is  sued  out  by  a 
party  to  the  instrument  or  by  a  stranger.  Such  damages,  when 
claimed  and  allowed  by  the  court,  are  exclusive  of  all  damages  of  any 
other  nature.      Williams  v.  Bank,  503. 

4.  Remedies— Mandamus  and  Injunction  not  Correlative. — Wherever 

established  distinctions  between  equity  aud  common-law  jurisdiction  are 
observed  injunction  and  mandamus  are  not  cori'elative  remedies,  in 
the  sense  of  being  a^jplicable  to  the  same  subject  matter,  the  choice  of 
the  writ  to  be  resorted  to  in  a  particular  case  to  depend  upon  whether 
there  is  an  excess  of  an  action  to  be  restrained,  or  a  defect  to  be  sup* 
plied.  Injunction  is  proper  only  in  cases  of  equitable  jurisdiction, 
while  mandamus  is  applicable  only  in  cases  coming  within  the  appro, 
filiate  jurisdiction  of  courts  of  common  law.  Fletcher  v.  Tuttle,  2:<:0. 
See  MoKTOAOES,  11. 

INNKEEPERS.. 
See  PkAiLROAOfl,  24, 

INSANE  PERSONS. 

t.  Lunatic's  Ltabilitt  tor  a  Bkkach  of  Contract.  —If  a  person  is  san* 
when  he  enters  into  a  contract  he  ia  answerable  for  his  subsequent 
breach  thereof  committed  by  him  when  insane.      WUliamsv.  Hays,  743. 

1L  Torts. — A  Lunatic  or  Infant  h  Answekablb  for  his  tort,  whether  it 
consists  of  pure  negligence  or  an  act  of  trespass.      Williamsr.  Hayit,  743. 

3.  Lunatic's  Liabilitt  fok  NKULinKNCB. — An  insane  person  ia  just  a« 
responsible  for  his  torts  as  a  sane  i>erHon.     This  rule  is  applicable  to  all 
torts,  except,   perhaps,  those  ia  which  malice,  and  therefore  iutt-ntiou, 
actual  or  imputed,  is  a  necessary  ingredient.      Williams  v.  Hays,  14Z. 
8oe  CuiMtNAL  Law,  2;  Shippino. 
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INSOLVENCY. 
DiFiNiTiON  OF. — Insolvency,  in  its  general  and  popular  meaning,  denote» 
the  insufficiency  of  the  entire  property  of  a  corporation  or  individual  to^ 
pay  its  or  his  debts,  but,  under  bankruptcy  and  insolvency  proceedings^ 
it  denotes  inability  to  pay  debts  as  they  become  due  in  the  ordinary 
course  of  business.     Subin  v.  Columbia  Fuel  Co.,  756. 

See  Banks,  1,  3;  Cokpokation3,  15-21;  Iksukancb,  18-20. 

INSTRUCTIONS. 
See  Appeal,  7,  8;  Homicide;  Trial,  6;  Witnesses,  5. 

INSURANCE 

1.  Divisibility  of. — A  breach  of  condition  as  to  part  of  the  property  which 

is  subject  to  a  policy  of  insurance  by  a  change  in  the  title  thereto  does 
not  avoid  the  whole  policy,  though  it  contains  a  condition  that  the 
entire  policy  shall  become  void  if  any  change  takes  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of  the  insurance.  IVahue  v. 
Dwelling- Home  Ins.  Co.,  523. 

2.  FoRFEiTDBE — Duxv  OF  INSURER  TO  PREVENT.— It  is  not  the  duty  of  tha 

insurer  or  his  agent  to  keep  a  policy  from  becoming  forfeited  for  vio- 
lation of  its  conditions  by  the  insured;  nor  is  it  the  duty  of  such  agent 
to  notify  the  insured  of  the  forfeiture  when  it  occurs.  Home  Ins.  C«. 
V.  Scakst  512. 

3.  Vacant  Premises. — An  insured  building  is  "unoccupied,"  within  the 

meaning  of  an  insurance  policy  stipulating  that  it  shall  be  void  if 
the  premises  are  "vacant  and  unoccupied'"'  for  a  certain  length  of 
time,  in  a  case  where  the  tenant,  who  occupies  the  building  as  a  store, 
closes  and  abandons  it  before  the  end  of  the  term,  leaving  therein  only 
a  small  amount  of  merchandise  of  nominal  value,  altliough  he  retains- 
the  key  to  the  building  at  the  request  of  the  insured.  Home  It^s.  Co.  v. 
Scales,  512. 

4.  Vacant  Premises. — An  insurer  is  not  liable  on  a  policy  stipulating  that 

it  shall  be  void  if  the  premises  are  vacant  and  unoccupied  for  a  certain 
lenf;th  of  time,  when  they  have  been  unoccupied  for  such  period  at  thr 
time  of  the  fire,  although  the  local  insurance  agent  believed  them  to  be 
occupied,  but  did  nothing  to  mislead  the  insured.  Home  Ins.  Co.  v. 
Scales,  512. 
6.  Change  of  Title  by  Partition. — A  change  in  the  title  of  property, 
resulting  from  its  partition  among  its  co-owners  avoids  a  policy  of 
insurance  thereon  containing  a  condition  that  it  shall  become  void  if 
any  change  other  than  by  death  takes  place  in  the  interest,  title,  or 
■  possession  of  the  subject  of  the  insurance,  whether  by  legal  possession 
or  judgment,  or  by  voluntary  act  of  the  assured  or  otherwise.  7'iabue 
V.  DuxlUng- House  Ins.  Co.,  523. 

6.  BoiLDiNG  Felled  by  Cyclone. — Under  a  policy  of  insurance  stipulat- 

ing that  if  the  insured  building  fall,  except  as  the  result  of  fire,  the 
insurance  shall  immediately  cease,  the  insurer  is  not  liable  for  the  loss 
of  an  insured  building  felled  by  cyclone,  and  destroyed  by  fire  result- 
ing from  the  fall.     Nichols  v.  Sun  Mut.  Ins.  Co.,  465. 

7.  Policies  of   Insurance  must  be  Liberally  Construed  in  favor  of 

the  assured,  so  as  not  to  defeat,  without  plain  necessity,  his  claim  ta 
indemnity,  and,  when  the  words  are   without  violence,  susceptible  of 
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two  interpretations,  that  which  sustains  the  loss  mnst,  in  preference, 
be  adopted.     American  Accident  Co.  v.  Reignrt,  374. 

8.  Accident  Insurance. — Death  Causes  by  Meat  accidentally  passing 

iuto,  and  lodging  in,  the  windpipe  while  eating  is  a  death  through 
external  and  violent  means,  within  the  meaning  of  an  accident  insur- 
ance policy  limiting  recovery  to  death  caused  by  "external,  violent, 
and  accidental  means."    American  Acidint  Co.  v.  Reirjnrt,  374. 

9.  Accident  Insurance. — Unnatural  Death,  the  result  of  accident  of  any 

kind,  imports  an  external  and  violent  agency  as  the  cause  within  the 
meaning  of  an  insurance  policy  limiting  recovery  to  death  caused 
through  "external,  violent,  and  accidental  means."  American  AcciderU 
Co.  V.  Reigart,  374.  ' 

10.  Evidence — Burden  of  Proof — Concluding  Argument. — In  an  action 
on  an  accident  insurance  policy,  the  defendant  having  answered  by  denial 
that  the  death  was  caused  by  accident  as  alleged  in  the  complaint,  the 
burden  of  proof  is  on  the  plaintifiT,  who  is  entitled  to  the  closing  argu. 
ment,  and  the  defendant  cannot  afterwards  set  up  that  its  denial  was 
bad;  that  it  was  entitled  to  the  burden  of  proof  and  to  the  closing 
argument.     Ameiican  Accident  Co.  v.  Reigart,  374. 

11.  CoNTRAcr,  When  Severable. — A  contract  or  obligation  of  a  benefi« 
cial  association  to  pay  its  members  sick  benetits  of  a  designated  sum 
each  week  is  severable  and  not  entire.  Therefore,  a  default  in  the  pay. 
ment  of  such  benefits  does  not  entitle  the  member  in  a  single  action  to 
recover  the  damages  which  he  may  sustain  for  defaults  occurring  after 
the  commencement  of  the  action.     Robinson  v.  Exempt  Fire  Co.,  93. 

12.  Benefit  Association — Law  of  Place. — A  contract  of  insurance  in  a 
benefit  association  should  be  construed  and  interpreted  according  to 
the  laws  of  the  state  where  the  contract  was  made  and  was  to  be  per- 
formed.     HuUen  v.  Reed,  174. 

13.  Benefit  Association — Beneficiaries. — The  money  due  npon  the  cer- 
tificate of  a  member  of  a  benefit  association  at  the  time  of  his  death 
forms  no  part  of  bis  estate,  but  belongs  to  the  beneficiaries.  Mullen  v. 
Reed,  114,. 

14.  Benefit  Association— Contract  of  Insurance  i.v.  How  Construkd. 
A  contract  of  insurance  in  a  benefit  association  as  shown  by  its  certifi- 
cate of  membership  should  be  construed  in  accordance  with  what 
appears  to  have  been  the  actual  intent  of  the  parties  as  gathered  from 
the  language  of  the  certificate  when  read  in  the  light  of  the  circum- 
stances under  which  it  is  issued.     Mullen  v.  Reed,  174. 

16.  Beneficial  A.ssociation— Siok  Benefits  Accruing  Afier  the  Com- 
MBNCBMBNT  OF  TBK  AcrioN. — In  an  action  by  a  member  of  a  beneficial 
Msociation,  who,  by  the  laws  of  such  association,  is  entitled  to  sick 
benefits  of  a  specified  sum  for  each  week  during  which  he  is  sick  or  dis- 
abled, he  can  recover  such  benefits  accruing  to  him  up  to  the  time  of  the 
trial,  but  is  limited  to  the  sum  due  when  his  action  was  brought,  though 
the  moneys  becoming  due  pending  the  actioit  re.'^ultcd  from  his  dis- 
ability from  the  same  cause  whose  operation  entitled  him  to  the  benefits 
sued  for.     Robinaon  v.  Exempt  fire  Co.,  93. 

16.  Benefit  Association — Law  of  Place— Widow's  Right — "Heirs  at 
Law." — Where  a  husband  is  insured  in  a  benefit  association  organized 
under  the  laws  of  Massachuneits,  in  which  state  the  contract  ia  made 
and  is  to  be  performed,  and  the  association,  ia  its  certificate  of  mem- 
bership, agrees  "  to  pay  to  the  heirs  at  law  oi  said  momber"  a  sunt  uf 
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money  in  sixty  days  after  proof  of  his  death,  and  the  husband  dies 
domiciled  in  Connecticut  leaving  a  widow  and  one  child,  a  minor,  and 
the  association  pays  the  amount  due,  five  thousand  dollars,  to  che 
guardian  of  such  child,  and  the  widow  brings  an  action  against  the 
guardian  to  recover  a  portion  of  the  money  so  paid,  the  contract  should 
be  construed  according  to  the  laws  of  Massachusetts,  the  widow  is  an 
"heir  at  law"  within  the  meaning  of  that  term  as  used  in  the  certificate 
of  membership,  and  she  is  entitled  to  one-third  of  the  insurance  money 
under  the  certificate,  that  being  the  share  of  the  money  that  she  would 
take  under  the  laws  of  that  state.     Mullen  v.  Reed,  1 74. 

17.  Bbnefit  Association— Construction  o»  Term  "Heirs  at  Law." — 
The  term  "heirs  at  law"  in  the  certificate  of  membership  of  a  benefit 
association  should  not  be  construed  in  its  strict,  primary,  and  technical 
sense  where  it  is  apparent  from  the  language  used  that  the  parties 
intended  it  to  have  a  more  comprehensive  and  popular  meaning. 
Mullen  V.  Reed,  174. 

18.  Like  Insurance— Insolvenct — Measure  of  Damages. — A  life  insur* 
ance  company,  when  adjudged  insolvent  and  dissolved,  has  broken  its 
engagement  with  its  policy  holders,  and  becomes  liable  to  them  in  dam- 
ages for  such  breach.  The  measure  of  damages  is  the  net  value  of  the 
policies,  without  regard  to  the  health  of  the  holder,  calculated  as  of  the 
date  of  the  dissolution  of  the  company,  according  to  the  tables  of  mor- 
tality used  in  the  business  of  life  insurance,  less  the  outstanding  pre- 
mium notes,  if  any.     Commonwealth  v.  American  etc.  Ins.  Co.,  844. 

19.  Life  Insurance — Insolvency — Distribution. — Auditors  appointed  to 
distribute  the  assets  of  a  life  insurance  company  after  it  has  been  adjudged 
insolvent  and  dissolved  cannot  separate  mutual  policies  from  ordinary 
policies  in  the  distribution,  if  the  company  has  never  preserved  a  sepa- 
rate fund  for  the  payment  of  mutual  policies.  CommomceaUh  v.  Ameri' 
can  etc.  Ins.  Co.,  844. 

20.  Life  Insurance— Insolvency  of  Company— Maturity  of  Policies 
After  Dissolution. — The  beneficiaries  in  life  insurance  policies  matur- 
ing by  the  death  of  the  insured  after  the  company  has  been  adjudged 
insolvent  and  dissolved  are  not  entitled  to  a  dividend  on  the  face 
valne  of  their  policies,  but  only  on  the  net  value  thereof  calculated  as 
of  the  date  of  the  decree  of  dissolution.  Commonwealth  v.  American 
etc  Ins.  Co.,  844. 

See  Corporations,  11, 

INTEREST. 
Tender  Made  and  Refused,  to  Stop  Interest,   must  be  of  the  exact 
amount  due,  and  must  be  kept  good  and  ready  at  all  times  to  be  paid  to 
the  creditor  upon  his  demand,  and  on  plea  must  be  followed  by  the  pay- 
ment of  the  money  into  court.     McCalley  v.  Otey,  87 

See  Nboci'iablb  Instruments,  3;  Subrogation,  3. 

INTERSTATE  COMMERCE. 
1.  Interstate  Commerce — Taxation  of  Foreign  Telegraph  Company.— 
A  state  tax  imposed  upon  telegraph  companies  operating  within  the 
state,  in  lieu  of  all  other  taxes,  as  a  privilege  tax,  its  amount  being 
graduated  according  to  the  amount  and  value  of  the  property  measured 
by  miles,  if  reasonable  in  amount,  and  especially  if  less  than  the  ad 
valorem  state  tax,  is  valid  and  not  an  interference  with  interstate  com- 
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merce  when  imposed  upon  a  foreign  telegraph  company  operating  it* 
lines  in  and  across  the  state,  although  such  company  is  engaged  in  send- 
ing interstate  messages.  Postal  Telegraph  etc.  Co.  v.  Adams,  476. 
2.  Game  Laws. — A  statute  making  it  criiiiinal  for  any  person  to  sell,  or 
offer  for  sale,  the  hide  or  meat  of  certain  specified  wild  animals,  though 
applicable  to  such  animals  lawfully  killed  out  of  the  state,  is  not 
invalid  as  an  attempted  and  forbidden  re;;ulation  of  interstate  com- 
merce. At  all  events,  a  conviction  under  the  statute  may  be  sustained 
if  the  article  sold,  though  imported  into  the  state  from  another,  wu 
«ot  in^tbe  original  package.  Ex  parte  Maier,  129. 
See  Statutes,  1. 

JOINT  LIABILITY. 
See  Homicide,  1. 

JOINT  STOCK   COMPANIES. 

I.  Acrrox  bt  Promoter— CoNTRAar  Against  Pdblic  Polict. — Where  the 
owuer  of  property  is  willing  to  take  a  certain  price  for  it,  a  secret  con- 
tract between  such  owner  and  one  who  undertakes  to,  and  does, 
organize  a  joint  stock  company  for  its  purchase  at  a  much  larger  sum, 
wherein  it  is  agreed  that  the  avails  of  such  transaction  shall  be  divided 
between  such  owner  and  "  promoter."  and  which  sale  and  purchase  ia 
effected  by  the  aid  and  influence  of  said  parties  as  stockholders  and 
directors  in  said  company,  is  void  as  against  public  policy;  and  no 
action  can  be  maintained  by  the  "promoter,"  against  the  owner  to 
recovei  the  value  of  the  former's  alleged  share  of  such  avails.  Yale  etc 
Stove  Co.  V.   Wilcox,  159. 

9  Promoter  —  Skcrkt  CoNTRAcr — Fraud  —  AcnoM  bt  Company  fob 
Secret  Profits. — Where  the  owuer  of  property  is  willing  to  take  a 
stated  price  for  it,  but  enters  into  a  secret  contract  with  the  "  pro- 
moter" of  a  joint  stock  company  for  its  purchase  at  a  much  larger  sum, 
wherein  it  is  agreed  that  the  avails  of  the  transaction  shall  be  divided 
between  them,  and  the  transaction  is  consummated  by  the  aid  and  influ- 
ence of  said  parties  as  stockholders  and  directors  in  said  corporation 
the  company  may,  upon  discovering  the  fraud  practiced  upon  it,  sue 
and  recover  of  such  parties  the  secret  profits  obtained  by  them  iu  the 
transaction,  though  no  offer  of  rescission  be  made  by  the  company,  and 
though  the  property  purchased  is  worth  as  much  or  more  than  was  paid 
for  it.     Yale  etc.  Stove  Co.  v.  Wilcox,  159. 

JUDGES. 

Disqualification  of. — A  judge  is  disqualified  from  acting  judically  in  a 
caae  in  which  he  has  any  pecuniary  interest;  but  he  is  not  disqualifled 
by  reason  of  having  an  iucidental  interest,  not  pecuniary.  Clyma  r. 
Kenned!/,  294. 

JUDGMENTS. 

«.  If  thkri  is  a  Want  of  Authokity  to  determine  the  subject  matter  of 
the  controversy  an  adjudication  upon  the  merits  is  a  nullity,  and  does 
not  even  estop    the  assenting  party.     BeardaUe  v.  Dolye,  707. 

%.  Process  —  JoKisbicrioN. —  A  personal  judgment,  after  default,  based 
upon  tlie  service  of  a  summons,  in  which  the  law  required  the  de« 
fendaut  to  be  designated  by  his  true  name,  but  which  did  not  state  hia 
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full  name,  and  which  was  served  by  leaving  a  copy  thereof  at  the 
defendant's  usual  place  of  residence,  is  a  nullity,  and  cannot,  if  it  has 
become  dormant,  be  revived,  as  the  court  acquired  no  jurisdiction  over 
the  defendant.    Enewold  v.  Olsen,  557. 

3.  A  JuD(3MENT  Entered  When  the  Proof  of  the  Service  of  Process 

"WAS  Defecpive  and  Insufficient  is  not  void  if  service  of  such  process 
had  in  fact  been  made  before  a  judgment  was  rendered.  It  is  the  fact 
of  service  of  which  gives  the  court  jurisdiction,  not  the  proof  of  service. 
Herman  v.  Sanlee,  145. 

4.  Amended  Proof  of  Service  of  Process. — If  the  proof  of  service  of 

process  on  file  when  a  judgment  is  entered  is  insufficient,  and  a  motion 
is  made  to  vacate  such  judgment  because  of  that  insufficiency,  the 
plaintiff  may  meet  such  motion  by  a  counter-motion  to  be  permitted  to 
file,  nunc  •pro  tunc,  as  of  the  date  of  the  judgment,  amended  proof  of 
such  service,  and,  his  motion  being  granted  on  the  proof  tiled,  the 
motion  to  vacate  the  jadgment  should  be  denied.  Herman  v.  ISantee, 
145. 

5.  The  Judgment  of  a  Court  of  Another  State  will  not  be  Presumed 

TO  be  Within  its  Jurisdiction  where  such  jurisdiction,  if  it  existed, 
must  have  been  conferred  by  statute,  and  there  is  no  evidence  of  such 
statute,  or,  if  the  statute  existed,  that  the  court  acted  within  che  juris- 
diction given  by  it.      Kelley  v.  Kelley,  389. 

6.  Judgment — Mistake  in  Name. — A  judgment  against  "F.  Olsen,  full 

name  unknown,"  is  void  as  a  judgment  against  "Ferdinand  Olsen,"  if 
the  summons  in  the  case  was  not  personally  served  on  him.  EnevooUi 
V.  Olsen,  557. 

7.  Judgment  Without  Entry  of  Default. — The  only  purpose  of  the  entry 

of  a  default  is  to  limit  the  time  during  which  the  defendant  may  file 
his  answer,  and,  as  that  time  never  extends  beyond  trial  and  judgment, 
a  judgment  rendered  without  any  entry  of  default  is  neither  void  nor 
erroneous.     Herman  v.  Snntee,  145. 

8.  Erroneous  in  Part— Damages— New  Trial. — If  the  only  error  in  a 

judgment  is  in  the  assessment  of  damages,  and  a  new  trial  is  ordered, 
it  will  be  confined  to  a  reassessment  of  the  damages.  Clyma  v.  Ken- 
ne<ly,  194. 

9.  Good  in  Part,  Bad  in  Part— Validity  of — Appeal.— When  a  judg- 

ment is  not  an  entirety  and  is  good  in  part,  but  erroneous  in  part,  it 
will,  on  appeal,  be  set  aside  only  as  to  the  erroneous  part  where  the 
two  parts  are  separable.     Clyma  v.  Kennedy,  194. 

10.  Finding  and  Judgment — Collateral  Attack. — The  finding  and  judg- 
ment of  a  court  cannot  be  successfully  assailed  as  void,  in  a  collateral 
proceeding,  on  the  ground  that  the  court  made  such  finding  or  rendered 
such  judgment  on  incompetent  evidence.     Myers  v,  McOavock,  627. 

11.  Collateral  Attack  upon. — An  action  against  highway  commissionera 
for  making  a  false  return  to  a  writ  of  certiorari  is  in  the  nature  of  a 
collateral  attack  upon  their  proceedings,  and  such  an  attack  can  bo 
made  if  they  had  no  jurisdiction.     Beardslee  v.  Dolge,  107. 

12.  JuRisDicnoN — Judgment  by  Confession— Warrant  of  Attorney — 
Negotiable  Instruments. — A  judgment  on  a  promissory  note,  entered 
in  one  state  by  confession  under  a  warrant  of  attorney,  is  valid  in  a 
sister  state,  although  the  defendant  may,  at  the  time  of  the  renditioi* 
of  the  judgment,  have  been  absent  from  the  state  where  the  contract 
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was  execnted,  and  a  resident  of  another  state.     Kitchen  ▼.  Bellefontaint 
Nat.  Bank,  282. 

13.  Judgments  by  Conkkssion  Beforb  Maturity  of  Debt — Sufficienot 
OF  Warrant  of  Attorney.  —  A  warrant  of  attorney  to  confesa  judg- 
ment reciting  that  in  consideration  thereof  we  do  herel>y  make,  consti- 
tute, and  appoint  a  certain  person  named  to  be  our  true  and  lawful 
attorney,  for  us  and  in  our  name,  to  appear  before  any  court  of  record 
and  at  any  time  after  the  date  hereof,  to  waive  service  of  process  and 
confess  judgment  against  us,  or  either  of  us,  and  in  favor  of  the  holder 
of  this  note,  for  as  much  as  appears  to  be  due  according  to  date  and 
tenor  hereof,  is  sufficient  to  authorize  the  confession  of  judgment 
thereon,  before  the  maturity  of  the  note.     Farwellv.  Huston,  2:17. 

14.  Judgments  by  Confession — Rendered  in  Open  Court  or  in  Vaca- 
tion.— There  is  a  broad  distinction  between  cases  wherein  judgment  is 
confessed  in  open  court  and  cases  where  it  is  confessed  in  vacation.  In 
the  latter  case  the  authority  of  the  attorney  must  affirmatively  appear 
while  in  the  former  the  presumption  is  in  favor  of  the  validity  of  the 
judgment,     FarweU  v.  Hvston,  237. 

16.  Judgments  by  Confession — Who  may  Object. — A  warrant  of  attor- 
ney to  confess  judgment  executed  by  two  parties  in  their  individual 
names,  if  not  sufficient  to  autiiorize  the  confession  of  judgment  against 
them  in  their  firm  name,  can  only  be  objected  to  by  them,  and  not  by 
the  creditors  of  the  Urm.     FarweU  v.  IJtiston,  237. 

16.  JuDOMENi'3  BY  CjNFEssioN — Who  MAY  Object  TO. — A  third  party  haa 
uo  right  to  object  to  a  judgment  by  confession,  on  the  ground  that  it 
was  confessed  without  any  authority  from  the  judgment  debtor.  Thia 
right  belongs  alone  to  the  latter.     FarweU  v.  Huston,  2.37. 

17.  Judgments  by  Confession — Relief. — A  court  of  law  exercises  equi- 
table jurisdiction  over  a  judgment  by  confession,  and  if  there  is  an 
absence  of  authority  to  confess,  the  debtor  is  not  forced  into  a  court  of 
equity  to  obtain  relief,  bu4  may  move  to  set  aside  the  judgment  before 
the  court  of  law  which  rendered  it;  such  court  may  open  the  judg- 
ment and  permit  the  debtor  to  present  his  defense  if  he  have  any,  and 
at  the  same  time  protect  the  creditor,  by  permitting  the  judgment  to 
stand  as  security.     FanceU  v.  Huston,  237. 

18.  Practice — Ahrest  of  Judo.ment. — An  objection  that  a  cause  of  action 
is  defectively  stated  in  the  complaint  cannot  be  urgeil  on  motion  io 
arrest  of  judjjment.      Westeiti  Stone  Co.  v.    Whu'en,  244. 

19.  Dormant  Judgment,  Revival  of — Defense. — In  proceedings  to  revive 
a  dormant  judgment  the  defense  may  be  interposed  that  the  judgment 
is  void,  because  the  court  pronouncing  it  had  no  jurisdiction  over  the 
person  of  the  defendant,  if  such  lack  of  jurisdiction  affirmatively 
appears  from  the  record  of  such  judgment.     EnewoUi  v.  Olten,  557. 

See  Arbitration  and  Award,  9;  Assignment,  1,  2;  Execption;  Ixkants, 
10,  12;  New  Trial,  8;  Scihe  Facias,  1;  Time,  1;  Tkovei!;  Trusts,  10. 

JURISDICTION. 

1.  JoRi8Diciioir. — If  tub  Pkockkdinom  of  a  Court  of  General  Juris- 
diction ARB  According  to  thk  Course  of  the  Common  Law  they 
are  presumed  to  be  re};ular.     KrUry  v.  KcUey,  389. 

S.  Jurisdiction  of  the  Court  of  Another  State  to  Entfr  a  Judgmbnt 
MAT  Always  bb  Inquik^d  into,  and  if  the  judgment  waa  entered 
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without  jarisdictioB  it  will  not  be  enforced  in  this  state.  KeUeg  r 
KtUey,  389. 

Jw  Submission  to,  What  is. — If  a  defendant,  though  not  served  with  pro- 
cess, takes  such  a  step  in  the  action,  or  seeks  such  relief  at  the  hands 
of  the  court,  as  is  consistent  only  with  the  hypothesis  that  it  had  juris- 
diction, he  thereby  submits  himself  to  the  jurisdiction  of  the  court,  and 
is  bound  by  its  action  as  if  he  had  been  regularly  served  with  process. 
Childs  V.  Lanterman,  121. 

See  Equity;  Guaboiam  asd  Ward,   10;  Judohemts,  2,  3,  6,  19;   Mab- 

KIAQK  AND   DiVORCE,  2. 

JURY  AND  JURORS. 
See  Appeal,  12;  Libel,  2;  Trial,  7, 11. 

JUSTICES  OP  THE  PEACE. 
Disqualification  of. — A  justice  of  the  peace  is  uot  disqualified  from  try- 
ing and  sentencing  one  who  has  published  a  newspaper  libel  againct 
him.     Clyma  v.  Kennedy,  194. 

LANDLORD  AND  TENANT. 

1.  Title  by  Prescription. — Whenever  the  relation  of  landlord  and  ten- 
ant is  terminated  by  any  hostile  act  such  as  the  couveyance  of  the 
lands  demised  by  the  tenant  for  years,  during  his  term,  to  another 
in  fee  simple  by  deed  duly  recorded,  it  is  the  duty  of  the  landlord  to 
protect  his  title  by  regaining  possession;  and  the  open,  adverse,  and 
continuous  possession  of  the  purchaser  from  the  tenant  or  those  claim- 
ing through  him,  under  a  claim  of  title  for  twenty  years,  raises  a 
legal  presumption  of  a  grant  from  the  true  owner  in  fee,  which  can  only 
be  rebutted  by  positive  proof.  Such  presumption  is  independent  of 
the  statute  of  limitations,  and  applies  to  subjects  not  within  or 
expressly  excluded  from  the  operation  of  such  statute.  Trustees  r. 
Jennings,  854. 

iL  Conveyance  by  Tenant — Notice.  —  Recording  a  fee  simple  deed  to  de- 
mised land,  executed  by  a  tenant  for  a  term  of  years,  is  notice  to  the 
landlord  of  the  execution  of  the  deed  when  the  grantee  goes  into 
possession  thereunder.     Tinistees  v.  Jennings,  854. 

3.  Conveyance  in  Fee  of  the  demised  premises  by  a  tenant  for  a  term  of 
years  is  a  fraud  upon  the  landlord,  and  gives  him  the  right  to  recover 
possession  of  the  land,  by  action  at  any  time  within  twenty  years 
immediately  following  the  execution  of  the  deed.  Titistees  r,  Jen- 
tunas,  854. 

LARCENY. 

See   BURQLART. 

LEASE. 
See  Chattel  Mortoagb,  2;  Landlord  and  Tskaht. 

LEGACY. 
See  Devise,  2. 

LEGISLATURE. 
Thkrk  ark  Fixed  Bounds  to  the  Power  or  the  Leqislaturb  Omt 
THE  Subject  of  Cvidunck  which  must  not  be  exceeded.     Aa  to  what 
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•hall  b«  evidence,  and  who  shall  assume  tiie  bnrden  of  proof,  its  power 
is  unrestricted  so  long  as  its  rules  are  impartial  and  uniform;  but  it  has 
no  power  to  establish  rules  which,  uuder  pretense  of  regulating  evidence, 
altogether  prohibit  a  party  from  exhibiting  his  rights.  Larson  v. 
Dickey,  595. 
See  Constitutional  Law,  1;  Emimemt  Domain,  1,  2;  Taxjcs,  1,  5-S. 

LETTERS. 
See  Homicide,  11-13;  Witnessxs,  2. 

LIBEL. 

1.  Judgment — Meroek. — Evert  Sepakatk    and  Distinct  Publication 

of  a  libel  gives  rise  to  a  separate  and  distinct  cause  of  action.  There- 
fore, the  recovery  of  damages  for  a  libel  published  on  one  day  will  not 
preclude  plaintiff  from  maintaining  a  second  action  for  a  republican 
tion  of  the  same  libel  on  the  day  following,  though  both  publications 
took  place  before  the  commeucemeut  of  the  action,  unless  the  plaiuti£f 
in  that  action  relied  npon,  and  sought  to  recover  for,  the  second  pub- 
lication as  well  as  the  first.      Unde7tpood  v.  Smith,  946. 

2.  Jury  as  Judges  of  Law  and  Facp. — By  express  provision  of  the  statute 

in  Kansas,  in  all  indictments  or  prosecutions  for  libel,  the  jury,  after 
having  received  the  direction  of  tlie  court,  shall  have  the  right  to  deter- 
mine, at  their  discretion,  the  law  and  the  fact.  State  v.  Whilmore,  2S8. 
8.  Reading  from  Law  Books. — In  arguing  a  libel  case  counsel  for  the 
defendant  has  the  right,  in  discussing  the  law  freely,  to  read  to  the  jury 
from  authorities,  subject,  of  course,  to  the  supervision  of  the  court  and 
such  restrictions  as  are  clearly  necessary  and  proper;  and  it  is  error 
for  the  court  to  deny  this  right.  State  v.  Whitnutret  2S8. 
See  Justices  or  the  Pbaok. 

LICENSE. 
WATERa— Parol  License  to  Divert — Revocation. — A  parol  license  to 
dig  a  ditch  and  divert  water  for  irrigation  purposes  cannot  be  revoked 
by  the  licensor  or  his  grantee  with  notice  after  labor  and  money  have 
been  expended  in  pursuance  thereof  by  th«  licensee.  McBrooni  v. 
Thompson,  806. 

LIENS. 

1.  Possession. — It  is  indispensable  to  the  existence  of  a  common-law  lien 
that  the  claimant  should  have  an  independent  and  exclusive  posses* 
sion  of  the  property.     Fiizgerald  ▼.  EUioU,  812. 

S>  Bailment — Possession — Trespass  Against  SHSRirr. — A  servant  who 
cuts  and  skids  logs  for  his  employer  on  land  in  the  possession  of 
the  latter  is  not  a  bailee,  and  has  no  such  independent  possession  a* 
to  create  a  common-law  lien  npon  the  logs  for  his  money  and  labor 
expended.  He  cannot  maintain  trespass  against  a  sheriff  to  recover 
damages  for  the  seizure  and  sale  of  the  logs.     FUzgerald  v.  BUioU,  812. 

Jl  Liens  fob  Labor — Trespass  Against  Sheriit. — One  who  has  a  statu* 
tory  lien  apon  personal  property  for  labor  expended  cannot  maintain 
tres(>ass  against  a  sheriff  to  recover  damages  for  levying  npon  and 
■ellmg  the  property,  but  must  look  to  the  fond  realised  hj  the  sale. 
rUKgeraU  w.  SUioU,  812. 

See  Sales,  7;  Time,  1 
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LIFE  TABLES. 
See  EriDEKOB,  U. 

LIMITATIONS   OP   ACTIONS. 

1.  AonoN  TO  QaiET  Title. — The  statute  of  limitations  does  not  begin  to 

run  iu  favor  of  the  defeudaut,  in  an  action  to  quiet  title,  until  he  as- 
serts title  or  ownership  to  the  property  in  controversy.  PleatanU  v. 
BlodgeU,  624. 

2.  Not  Stated  bt  Conveyance  to  One  iNCOifPBTENT  to  Take  Title. — 

The  statute  of  limitations  having  begun  to  run  against  the  owners  of 
real  property  in  the  adverse  possession  of  another,  a  conveyance  and 
delivery  of  possession  of  such  property  by  the  adverse  occupant,  to  one 
incompetent  to  take  the  title,  does  not  arrest  the  running  of  the  statute 
against  such  owners.     Myers  v.  McOavock,  627. 

See  Easements,  3;  Public  Lands,  1« 

LIVESTOCK. 
See  Carriers,  1-4;  Dauaqes,  S. 

LOST  INSTRUMENTS. 
See  Negotiable  Instbdmemts,  0. 

LOTTERIES. 

1.  Contracts  Growing  Out  of  Illegal  Transactions— LoTTERr  Ticket. 

One  who  purchases  a  lottery  ticket  in  violation  of  law  may  recover  the 
proceeds  of  a  prize  drawn  by  it  from  one  who  has  collected  such  pro- 
ceeds after  having  fraudulently  obtained  the  ticket  from  such  pnrchaser 
in  exchange  for  another  worthless  lottery  ticket  after  the  former  baa 
drawn  the  prize.     Martin  v.  Richardson,  353. 

2.  Lottery  Tickets — Right  to  Recover. — The  lawful  owner  of  a  legal  lot- 

tery ticket  which  has  drawn  a  prize  may  recover  the  amonnt  thereof 
from  one  who  has  fraudulently  obtained  the  ticket  from  him  after  the 
drawing,  and  has  collected  the  amount  of  the  prize.  In  such  case  every 
presumption  is  indulged  in  favor  of  the  legality  of  the  ticket  and  of  its 
purchase,  in  the  absence  of  allegation  and  proof  to  the  contrary.  Mar- 
<jh  V.  Richardson,  353. 

LUMPING  CHARGE. 
See  Mechanics'  Liens,  3,  4. 

LUNATICS. 
See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

1.  The  Fact  that  the  Person  accused  makes  a  motion  to  dismiss  the  pros- 

ecution cannot  be  considered  as  an  admission  of  guilt  on  his  part,  nor 
as  showing  that  his  accuser  had  probable  cause  to  believe  him  guilty. 
Therefore,  in  a  trial  of  a  civil  action  for  malicious  prosecution,  the 
defendant  will  not  be  permitted  to  argue  to  the  jury  as  to  the  effect  of 
such  motion.      Wheeler  v.  Hanson,  408. 

2.  Evidence  in  Defense. — One  who  charges  his  employee  with  embezzling 

goods  from  a  store  will  not,  on  a  trial  of  a  civil  action  for  malicious 
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prosecntion,  be  permitted  to  prove  that  the  plaintiff,  being  authorized 
to  exchange  such  goods,  exchanged  them  for  land  at  a  price  greatly 
above  its  real  value,  though  an  agreement  had  been  made  by  plaintiff 
for  their  exchange,  such  goods  still  remaining  In  the  store  at  the  time 
the  prosecution  was  instituted.      Wheeler  v.  Hanson,  408. 

3.  Damages  Accruing  from  a  Malicious  Prosecution  After  the  Com- 

mencement OF  A  Civil  Action  are  recoverable  therein,  because  there 
can  be  but  one  assessment  of  damages  for  such  a  cause  of  action. 
Wheeler  v.  Hanson,  408. 

4.  Damages. — In  an  action  by  a  watchmaker  against  his  former  employer 

for  malicious  prosecution  on  a  charge  of  embezzlement  plaintiff  sliould 
be  permitted  to  show  the  nature  of  his  business,  and  the  tools  required 
in  it,  the  subsequent  diflBculty  he  had  in  procuring  employment,  the 
trouble  to  which  he  was  subjected  by  taking  away  the  property  oa 
which  he  relied  to  obtain  other  tools,  the  amount  of  his  earnings,  the 
injury  to  his  feelings  and  reputation,  and  indignity  he  suffered,  be« 
cause  the  natural  and  necessary  result  of  the  charge  made  against  plain- 
tiff  would  be  to  render  it  more  difficult  for  him  to  obtain  employment, 
and  to  impair  hia  credit  and  affect  his  reputation,  as  well  as  to  injure 
his  feelings  aud  subject  him  to  indignity.      yVheeler  v.  Hanson,  408. 

5.  Damagbs,  Counsel  Fees,  and  Costs  of  Sureties. — In  an  action  for 

malicious  prosecution  plaintiff  may  be  permitted  to  prove  that  he  neces- 
sarily paid  sureties  to  go  upon  his  bond,  and  that  he  paid  counsel  fees. 
Both  these  expenses  are  direct  and  necessary  results  of  the  prosecution, 
and  constitute  part  of  the  damages  to  which  plaintiff  was  suLjected 
in  consequence  thereof.      Wheeler  v.  Humoiif  408. 

MANDAMUS. 
S««  Injonctions,  4. 

MANSLAUGHTER. 
See  Homicide,  3,  17. 

MAPS. 
See  Dedication,  1,  2. 

MARRIAGE  AND  DIVORCK 

1.  Chanckrt  has  no  Jurisdiction  to  Entertain  a  Suit  for  th«  Nul- 
lity of  a  Marriaok  where  no  fraud,  dures.<i,  or  lunacy  is  charged,  and 
the  ground  for  avoiding  the  marriage  is,  that  when  it  was  contracted 
the  woman  had  a  former  husband  living,  but  is  not  shown  to  hav« 
led  the  other  to  contract  the  marriage  through  deception,  or  even 
through  ignorance  of  the  facts.     Kelley  v.  Kelley,  389. 

SL  Jurisdiction  of  a  Court  of  Record  of  Another  State  of  the  Sub- 
JEcrr  OF  DivoKCB  u  a  Special  authority  not  recognized  by  the  com- 
mon law,  and  its  power  mu<<t  be  shown,  and  must  appear  to  have  btea 
strictly  pursued.     KflUy  v.  Kelley,  .389. 

S.  DivoRCR. — Alimont  and  Counsel  Fees  cannot  be  decreed  except  in  • 
oaM  specified  in  the  statutes.     Kelley  v.  KelUy,  389. 

MARRIED  WOMEN. 
See  Aoknowlbdokrnts,  1;  Estoppel,  I;  Husband  and  Wifb. 
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MASTER  AND  SERVANT. 

1.  A  Master  is  not  Answerable  for  the  negligent  act  o!  Ws  tervant  ot 

agent  if  the  latter  in  performing  the  act  from  which  the  injury  resulted 
was  not  acting  in  the  course  of  bis  employment.  Walker  v.  Hannibaf 
etc.  R.  a.  Co.,  547. 

2.  Railway  Corporations.— Adthority  of  an  Employee  to  do  an  Act 

Within  th^  line  of  His  Employment  is  not  to  be  Inferrei> 
unless  express  authority  is  proved,  or  the  officers  of  the  corporation  are 
shown  to  have  known  the  employee  to  be  engaged  in  the  acts  in  ques- 
tion for  such  a  length  of  time  as  would  justify  the  presumption  that  he 
was  authorized  to  do  them.  Mere  knowledge  on  the  part  of  another 
employee  who  had  no  authority  over  the  employee  whose  act  is  itt 
question  is  not  sufficient.      Walker  v.  Hannibal  etc.  R.  R.  Co.,  547. 

3.  Vessels. — The  mate  of  a  vessel  and  a  seaman  are  fellow-servants,  and 

the  latter,  therefore,  cannot  recover  of  the  owners  for  an  injury- 
received  while  using  an  implement  which  he  was  directed  to  use  by- 
such  mate,  who  was  guilty  of  negligence  in  constructing  the  implement,, 
and  in  ordering  the  seaman  to  use  it.     Kalleck  V.  Deering,  421. 

4.  Coservants — Negligence. — To  entitle  a  servant  to  recover  of  his  mas- 

ter  for  the  negligence  of  another  servant  associated  with  him  in  the 
same  department  of  service  he  must  allege  and  prove  that  such  other 
servant  was  his  superior  in  point  of  authority  and  control,  and  that  the 
negligence  was  gross.  Greer  v.  Louisville  etc.  R.  R.  Co.,  345. 
6.  Risks  Assdmed  by  Servant— Negligence  of  Fellow-servant. — A 
servant,  upon  entering  an  employment  assumes  the  natural  and  ordi- 
nary risks  incident  to  the  business  in  which  he  engages,  and  impliedly 
contracts  that  the  master  shall  not  be  liable  for  injuries,  consequent 
upon  the  negligence  of  a  fellow-servant  in  the  employment  of  whom  the 
master  has  exercised  proper  care.      Western  Stone  Co.  v.   Whalen,  244. 

6.  Care  Required  in  Selection  of  Employees. — It  is  the  duty  of  the 

master  to  exercise  ordinary  and  reasonable  care  in  the  employment  and 
selection  of  careful  and  skillful  co-employees,  and  such  care  requires  a 
degree  of  diligence  and  caution  proportionate  to  the  exigencies  of  the 
particular  service,  and  is  such  care  as  a  reasonably  prudent  person 
would  exercise,  in  view  of  the  consequences  that  might  reasonably  be 
expected  to  result  if  an  incompetent,  careless,  or  reckless  servant  was 
employed  for  the  particular  duty.      Western  Stone  Co.  v.  Whalen,  244. 

7.  Hazardous  Employment — Duty  to   Select  Competent  Servants — 

Negligence. — When  the  service  in  which  a  servant  is  employed  is  such 
as  to  endanger  the  life  and  limbs  of  co-employees,  the  master,  upon 
engaging  such  servant,  is  required  to  make  reasonable  investigation  inta 
his  character,  skill,  and  habits  of  life,  and  his  failure  to  perform  this 
duty  is  negligence,  for  which  he  is  liable  if  injury  is  occasioned  to  a 
co-employee,  either  by  the  negligence,  incapacity,  or  intemperance  of 
such  servant.  Western  Stone  Co.  v.  Whalen,  244. 
-8.  Duty  to  Employ  Competent  Servants. — A  master  who  employs  a 
servant  to  engage  in  a  business,  known  to  be  hazardous,  and,  when  the 
proper  and  safe  discharge  of  the  duty  requires  a  high  degree  of  care, 
diligence,  and  skill,  is  charged  with  the  exercise  of  care  reasonably 
commensurate  with  the  perils  and  hazards  likely  to  be  encountered  in. 
the  performance  of  the  duty,  and  the  master  impliedly  contracts  with 
each  servant  entering  his  employ  to  discharge  that  duty,  and  the  serv- 
ant may,  without  sufficient  appearing  to  put  him  upon  notice  to  th» 
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contrary,  rely  upon  the  due  and  reasonable  performance,  of  such  duty 
by  the  master.      Western  Stone,  Co.  v.  Whalen,  244. 

9.  Evidence  of  Incompetency  of  Fellow-servant. — While  specific  acta 

of  recklessness,  carelessness,  or  incompetency  by  a  fellow-servant  may, 
under  the  circumstances  of  a  particular  case  of  injury  to  another  serv- 
ant, be  competent  as  tending  to  show  that  the  master  could  and  ought 
to  have  known  of  the  character  and  habits  of  his  servant,  yet,  when  the 
reputation  of  such  servant  is  competent  to  be  shown,  it  is  his  general 
reputation  only.      Western  Stone  Co.  v.   Whalen,  244. 

10.  Servant's  Notice  of  Incompetency  of  Fellow-servant. — If  a  serv- 
ant knows,  or  by  the  exercise  of  reasonable  care  and  diligence  should 
know,  the  general  reputation  of  his  fellow-servant  for  skill  and  care» 
before  and  at  the  time  of  receiving  an  injury  at  the  hands  of  the  latter^ 
he  is  charged  with  notice  of  whatever  that  reputation  is,  and,  if  it  !• 
bad,  he  must  not  expose  himself  to  the  consequences  liable  to  result. 
Western  Stone  Co.  v.  Wlialen,  244. 

11.  Presumption  as  to  Competency  of  Fellow-servants. — A  servant, 
upon  entering  an  employment,  has  a  right  to  assume  that  the  master 
has  discharged  bis  legal  duty  in  selecting  competent  and  careful  co-em- 
ployees,  and  may  act  upon  that  assumption  in  the  absence  of  any  thing 
putting  him  upon  notice  to  the  contrary.  The  fact  as  to  whether  he 
has  had  such  notice  as  to  require  him  to  quit  the  service  or  assume  the 
extra  risk  is  conclusively  determined  by  the  finding  of  the  trial  court. 
Western  Stone  Co.  v.  Wfialen,  244. 

12.  Incompetent  Fellow-servants — Evidence  of  General  Refctatidn. 
When  injury  has  occurred  to  a  servant  through  the  incompetency, 
recklessness,  or  unskillfulness  of  a  fellow-servant,  who  is  generally 
known  and  reputed  to  be  unfit,  reckless,  or  unskillful,  evidence  that  he 
is  generally  so  reputed,  or  of  specific  acta  of  negligence,  is  competent, 
as  tending  to  show  that  the  master,  by  the  exercise  of  that  ordinary 
and  reasonable  care  required  in  his  employment,  could  and  ought  to 
have  known  of  his  unfitness,  want  of  skill,  or  reckless  habits.  Western 
Stone  Co.  v.   Whalen,  244. 

18.  Incompetent  Fellow-servant — Negltoence— Evidence. — Evidence 
of  general  reputation  is  admissible  to  prove  the  unfitness  of  a  fellow- 
servant,  and  ignorance  of  such  general  reputation  on  the  part  of  the 
master  may  of  itself,  where  it  is  his  imperative  duty  to  know  the  fitness 
of  his  servant,  and  when  injnry  would  have  led  to  the  knowledge,  be 
such  negligence,  as  to  charge  the  master  with  liability  for  iujnry  to 
another  servant,  inflicted  by  such  incompetent  fellow-servant.  West- 
ern  Stone  Co.  v.  Whalen,  244. 

14.  Incompetent  Fkllow-servant — Neolioknce— Evidsnoi. — A  servant 
injured  by  the  incompetency  of  a  fellow -servant  may  prove  that  the 
latter's  incompetency  was  actually  known  to  the  master,  or  to  hia 
responsible  representative,  to  whom  the  power  of  discharging  has  been 
delegated,  or  that  either  of  them  had  received  iuformatiou  of  the  fact 
sufficient  to  put  a  reasonably  careful  man  upon  inquiry,  or  that  the 
servant  had  a  general  reputation  for  incompetency  to  such  extent  that, 
if  the  master  had  maintained  a  habit  of  vigilant  supervision  and  inquiry, 
he  would  probably  have  learned  the  faot.  Western  Stone  Co.  v.  Whalen, 
244. 

lA.  Incompetent  Fellow-sebvamt—Nxoliokjick— Evidence.— Negligenc* 
on  the  part  of  a  master  is  not  to  be  presumed  from  the  negligence  of  a 
AM.  BT.  Har..  Vou  XLII.-64 
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servant;  but,  in  order  to  render  him  liable  for  injuries  sustained  by  one 
servant  from  the  negligence  of  another,  some  sort  of  negligence  on  the 
part  of  the  master,  either  in  the  employment  or  retention  of  the  servant, 
must  be  shown,  and  the  servant's  general  reputation  for  unfitness  may 
be  sufficient  to  overcome  the  presumption  that  the  roaster  used  due 
care  in  his  selection,  even  though  actual  knowledge  of  such  reputatioa 
or  unfitnes  on  the  master's  part  is  not  shown.  Western  Stone  Co.  v. 
Whalen,  244. 

16.  Incompetent  Servant— CoNCLtrsiVENESs  of  Finding  op  Neot,igence.— 
The  fact  as  to  whether  a  master  is  guilty  of  negligence  in  the  employ- 
ment and  retention  of  an  incompetent  servant,  whereby  a  fellow-serv- 
ant is  injured,  is  conclusively  determined  by  the  finding  of  the  trial 
court  in  favor  of  the  latter.      Western  Stone  Co.  v.  Whalen,  244. 

17.  A  Master  Bound  to  do  Certain  Things  and  Who  Deputes  thb 
Doing  of  Them  to  a  Servant  or  Agent  remains  answerable  for  the 
manner  in  which  they  are  done,  or  omitted  to  be  done.  Pullman  PaU 
ace  Car  Co.  v.  Gavin,  902 

18.  A  Master  is  Answerable  to  an  Inferior  Servant  for  injuries 
resulting  from  the  negligence  of  a  superior  servant,  if  such  negligence 
was  in  regard  to  some  duty  to  the  inferior  imposed  by  law  upon  the 
master,  and  by  him  intrusted  to  the  negligent  superior  servant.  Rail' 
road  V.  Spence,  907. 

19.  Concurrent  Negligence  of  the  Master  and  of  a  Fellow-servant. 
If  the  negligence  of  a  master  combines  with  that  of  a  fellow-servant, 
and  the  two  contribute  to  the  injury  of  another  servant,  he  may  recover 
damages  of  the  master.     Railroad  v.  Spence,  907. 

20.  Defective  Appliances— Failure  of  Master  to  Keep  Promise  to 
Repair. — When  a  master  or  superior  servant  notified  by  an  inferior 
servant  of  a  defect  in  the  machinery,  appliances,  or  premises  furnished 
for  his  use,  promises  to  repair  within  a  reasonable  time,  such  servant, 
by  remaining  in  the  service  a  reasonable  time  thereafter,  does  not 
assume  the  risk,  nor  waive  his  right  to  recover  from  the  master,  if 
injured  by  reason  of  the  defect  within  such  time.  Breckenridge  Co.  v. 
Hicka,  361. 

21.  Defective  Appliances — r^isK  Assumed  by  Servant. — If  a  servant 
knowing  of  a  defect  in  machinery,  materials,  or  premises  furnished  for 
his  use,  without  complaint  or  promise  from  the  master  or  superior  serv- 
ant to  repair,  continues  to  use  them,  he  assumes  the  risk  and  waives  all 
claii  .  against  the  master  for  injury  therefrom.  Breckenridge  Co.  v. 
Hicka,  361. 

See  Liens,  2;  Railroads,  8,  13,  14,  20-23,  26,  27;  Receivers 

MAXIMS. 
The  maxim  that  "he  who  comes  into  equity  must  come  with  clean  hands,** 
applies  solely  to  willful  misconduct  in  regard  to  tho  matter  in  litiga- 
tion, and  not  to  some  other  illegal  transaction,  although  it  may  be  indi- 
rectly connected  with  the  subject  matter  of  the  suit.  Yalt  etc.  Stove 
Co.  V.  Wilcox,  159. 

MAYOR. 
See  MuNiciPAi.  Corporations,  2. 
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MECHANICS'  LIENS. 

1.  FiXT0RES. — T^o  mechanic's  lien  can  attach  to  a  building  for  mere  fix- 
tures placed  therein  at  the  request  of  a  tenant  in  possession.  Median* 
ics'  liens  can  attach  only  for  material  or  work  which  has  become  a 
permanent  part  of  the  building  or  structure.  Patterson  v.  OaUagheVt 
794. 

a.  Mines. — Under  a  statute  giving  a  mechanic's  lien  to  every  person  who 
shall  do  work  or  furnish  materials  for  the  working  or  development  of 
any  mine,  or  in  searching  for  metals,  the  lien  is  given  to  every  person 
who  shall  do  work  or  furnish  materials,  either  in  mining  or  prospecting, 
and  applies  as  well  to  claims  in  which  minerals  have  not,  as  well  as  those 
in  which  minerals  have,  been  found.     Williama  v.  Toledo  Coal  Co.,  799. 

3.  LuMPiNO  Charge.  —  A  claim  for  mechanic's  lien  for  building  a  wagon- 

road  cannot  be  joined  in  a  lumping  charge  with  one  for  digging  a  ditch 
or  running  a  tunnel.      Williama  y.  Toledo  Coal  Co.,  799. 

4.  Lumping  Charge. — A  claim  for  a  mechanic's  lien  containing  a  lumping 

charge  in  which  are  mingled  items  for  which  a  lien  is  given  with  items 
for  wliich  no  lien  is  given  is  insufficient  to  support  the  lien.  The 
defect  cannot  bo  cured  by  oral  evidence  by  means  of  which  the  items 
subject  to  such  lien  may  be  separated  from  those  not  subject  thereto. 
Williama  v.  Toledo  Coal  Co.,  799. 

€.  Mines — Wagon-road. — Under  a  statute  giving  a  lien  to  all  persons  who 
shall  do  work  or  furnish  materials  upon  any  shaft,  tunnel,  incline, 
adit,  drift,  or  other  excavation,  one  who  performs  labor  in  building  a 
wagon-road  connecting  with  a  mine,  but  not  constituting  an  incline  or 
excavation,  ia  not  entitled  to  such  lien.  Williama  v.  Toledo  Coal  Co.f 
799. 

€.  Contract  Stipulations  Against. — A  subcontractor  or  materialman 
has  no  right  of  mechanic's  lien  when  the  principal  contractor  has 
stipulated  with  the  owner  in  writing  that  no  liens  shall  be  filed  against 
the  property.      Walera  v.  Wolf,  815. 

7.  CoNTBAcrrs  Against— Constitutional  Law. — A  contract  between  the 

principal  contractor  and  the  owner  that  no  mechanics'  liens  shall  be  filed 
against  the  property  destroys  the  right  of  a  sub-contractor  or  mate- 
rialman to  file  a  lien,  and  in  such  case  the  right  cannot  be  preserved 
by  statute.  The  subcontractor  or  materialman  can  have  no  right 
against  tho  owner  not  founded  on  the  contract  of  the  principal  con- 
tractor, and  such  right  cannot  be  created  by  statute,  independent  of 
the  contract.      Waters  v.  Wolf,  815. 

8.  Contract  Against— Con.stitutional    Law, — A  statute  declaring  the 

principal  contractor  the  agent  of  the  owner  in  ordering  work  or  mate- 
rials, and  requiring  the  written  consent  of  the  materialman  or  sub- 
contractor to  bind  him  by  a  stipulation  in  the  contract  between  the 
principal  contractor  and  the  owner  that  no  mechanics'  liens  shall  be 
filed,  is  anconstitutional,  as  an  attempt  to  create  a  debt  and  give  a 
lien  therefor  against  the  express  covenant  in  the  contract,  and  as  an 
attempt  to  frame  a  new  contract,  and  substituta  it  for  ths  one  made  by 
the  parties.      Waters  v.  Wo{f,  815. 

MENTAL  ANGUISH. 
Bee  Dam AOKS,  2. 


lOia  Index. 

MERGER. 
8m  Aci'ioDS,  2;  LiBKLi  L 

MINES. 
See  Mbohamics'  Liens,  2,  8L 

MINORS. 
See  Inyants. 

MISCARRIAGE. 
See  Dahaoes,  4. 

MISDEMEANOR. 
See  Gamb  Laws,  2, 

MISFEASANCE. 
'*,  See  Officers. 

MISREPRESENTATIONS. 
See  Contracts,  1;  Vendor  and  Purchaser,  4-Ow- 

MISTAKE. 
See  Judgments,  6;  Names,  2;  Trial,  7. 

MONOPOLY. 
See  Carriers,  6. 

MORTGAGES. 

1.  Dbbd  Absoluts  mat  be  Shown  to  be — Evidence  Necessary. — Wheo 

land  is  conveyed  in  fee  by  a  deed  with  covenants  of  warrant}^  and 
there  is  no  condition  or  defeasance  either  in  the  deed  of  in  a  coU 
lateral  paper,  and  parol  evidence  is  resorted  to  for  the  purpose  of  estab- 
lishing  that  the  deed  was  given  as  a  mortgage,  such  evidence  must  be 
clear  and  convincing;  otherwise  the  presumption  that  the  deed  is  what 
it  purports  upon  its  face  to  be  must  prevail.     KeUhky  v.  Wood,  265. 

2.  Deed,  When  is. — When  a  conveyance   is  by  deed,  with  a  defeasance 

in  a  collateral  paper,  or  a  contract  for  a  resale,  and  the  evidence  leaver 
it  in  doubt  whether  the  transaction  is  intended  as  a  conditional  sale  or 
a  mortgage,  it  is,  as  a  general  rule,  treated  as  a  mortgage.  Keithley 
V.  Wood,  265. 
8.  Deed,  When  is. — If  an  indebtedness  or  liability  exists  between  the^ 
parties,  either  arising  from  a  debt  existing  prior  to  a  conveyance  by 
deed  absolute,  or  a  debt  arising  from  a  loan  made  at  the  time  of  tha- 
conveyance,  or  from  any  other  cause,  and  this  debt  is  not  discharged 
or  satisfied  by  the  conveyance,  and  the  grantor  is  regarded  as  still 
owing,  and  bound  to  pay  it  at  some  future  day,  so  that  the  payment 
stipulated  for  in  an  agreement  to  reconvey  is  in  reality  the  payment  of 
such  subsisting  debt,  the  whole  transaction  amounts  to  a  mortgage, 
whatever  language  the  parties  may  have  used,  and  whatever  stipula^ 
tions  they  may  have  inserted  in  the  instruments.  On  the  contrary,  if 
no  such  relation  whatsoever  of  debtor  and  creditor  is  left  subsisting^ 
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then  the  tranBaction  ii  not  a  mortgage,  but  a  mere  sale  and  contract  of 
repurchase.     Keithley  v.  Wood,  265 

4.  Deeds  may  bb  Shown  to  bk. — Whether  a  deed  and  an  agreement  to 
resell  are  to  be  regarded  as  an  absolute  sale,  or  as  a  mortgage,  depends 
upon  the  existing  facts  and  circumstances  which  led  to  their  execution, 
and  not  upon  the  form  the  parties  gave  the  transaction,  and  such  facts 
and  circumstances  may  be  proved  by  parol  evidence,  not  for  the  pur- 
pose of  contradicting  the  deed,  but  to  raise  an  equity  paramount  to  its 
terms  and  conditions.     Keitldey  v.   Wood,  265. 

C  Deed  and  Agreement  to  Reconvey. — In  case  of  a  warranty  deed  and 
agreement  to  reconvey,  the  character  of  the  deed  must  be  determined 
by  the  intention  of  the  parties,  clearly  and  satisfactorily  proved,  and 
any  doubt  as  to  the  intention  is  resolved  in  favor  of  the  construction 
that  the  conveyance  is  a  security  for  a  debt.     Keithley  v.  Wood,  265. 

6.  Mortgage  by  Corporation  to  Secure  Advances. — A  corporation  in 

active  business  may  provide,  by  mortgage  of  its  property,  for  advances, 
both  present  and  future.  Such  a  provision,  without  any  stipulation 
that  the  mortgagor  may  continue  in  business  for  his  own  benefit,  or 
that  the  mortgagee  shall  make  any  additional  tulvances,  does  not  neces- 
sarily render  the  mortgage  fraudulent,  although  it  may  subsequently 
transpire  that  the  mortgagor  was,  in  fact,  unable  to  pay  all  his  debts 
at  the  time  the  mortgage  was  given.     Sabin  v.  Colvmbia  Fuel  Co.,  756. 

7.  Right  to  Make  as  Against  Creditors. — Every  mortgage  necessarily 

tends  to  hinder  and  delay  creditors  other  than  the  mortgagee,  bnt  if 
fairly  and  honestly  made  is  neither  an  unjust  or  unlawful  interference 
with  the  rights  of  others,  within  the  terms  of  a  statute  making  con- 
veyances void  if  intended  to  hinder  or  delay  creditors.  Sabin  v.  Colum- 
bia Fuel  Co.,  756. 

8.  MOETGAQKS   AS   FlUUT>Xn«KI   COMVRTAHCBS — PaRIIOIPATION    BY   MORT- 

OAOER. — Although  a  mortgage  is  executed  by  the  mortgagor  with  intent 
to  delay  his  creditors  it  is  not  fraudulent  as  to  the  mortgagee,  unless 
be  participated  in  the  fraudulent  intent.  Sabin  v.  Columbia  Fuel  Co., 
756. 

9.  Fbacd— BuRDBK   or  PROOr. — Although  circumstances  surrounding  the 

execution  of  a  mortgage  point  with  some  directness  to  the  conclusion 
that  it  was  intended  to  hinder  and  delay  creditors,  yet,  if  such  circuni- 
staoces  are  all  explained  consistently  with  honesty  and  good  faith,  the 
mortgage  is  jn-ima  facie  valid,  and  the  burden  of  proof  to  show  fraud 
by  a  clear  preponderance  of  the  evidence  is  upon  the  attacking  party. 
Babin  r.  Columbia  Fuel  Co..  756. 

10.  Mortgaged  Frkmisks— Judicial  Sale  of— Who  may  Maks. — The 
trial  court  baa  the  power,  iu  a  foreclosure  suit,  to  appoint  some  proper 
disinterested  person,  other  than  the  sheriff  of  the  county,  as  master 
commissioner,  to  make  the  sale  of  the  m<>rt;;aged  premises.  The  plain- 
tiff cannot  dictate  the  peraon.     Ametican  Iuve»tme>d  Co.  v.  Nyt,  692. 

11.  Power  of  Sals — ^Injunction — Tender. — A  court  of  equity  may  en- 
join the  execution  of  a  power  of  sale  contained  in  a  mortgage  when  the 
mortgagee  is  proceeding  in  an  improper  or  oppressive  manner,  or  is 
perverting  the  power  from  its  legitimate  purpose,  as  when,  having 
refused  repeated  tenders,  he  tiles  a  bill  to  foreclose,  dismisses  it  without 
prejudice  when  the  case  is  ready  for  hearing,  and  advertises  the  land 
for  saU  nnder  a  power  iu  the  mortgage,  with  the  arowsd  purpose  of 
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compelling  tlie  payment  of  another  claim  which  is  dispnted.     ATcCalley 
r.  Otey,  87. 

12.  Tenper — Payment  ot  Mortgaob  Debt  into  Court  is  not  Neces- 
sary in  order  to  maintain  a  bill  in  equity  filed  by  the  mortgagor  tc 
redeem  and  to  enjoin  the  execution  of  a  power  of  sale  contained  in  the 
mortgage,  when  tender  has  been  made  and  refused,  and  at  all  times 
been  kept  good  after  it  has  made.     McCalley  v.  Oley,  87. 

See  Acknowledgments;  Appeal,  13,  15;  Corporations,  17;  Equity,  5^ 
Fraudulent  Conveyances,  8;  Homesteads,  5,  6;  Infants,  8;  Notice, 
1;  Party  Walls,  1;  Subrogation,  I;  Trusts,  4,  6;  Vkndob  asi> 
Purchasers,  2. 

MOTIVE. 
See  Homicide,  4. 

MULTIPLICITY. 
See  AonoNs,  2. 

MUNICIPAL  CORPORATIONS. 

L  Municipal  Authority — Delegation  op. — If  a  municipality  is  givei» 
the  right  to  exercise  a  certain  authority  in  such  manner  and  by  such 
officers  and  agents  as  it  shall  from  time  to  time  choose,  appoint,  or 
direct,  it  can  delegate  the  exercise  of  its  powers  to  a  board  of  officers.. 
Lynch  V.  Forbes,  402. 

2.  Municipal  Ordinances — Approval — Validity. — Under  a  charter  pro- 
viding that  all  municipal  ordinances  shall  be  submitted  to  the  mayor  for 
his  approval  or  veto  before  they  shall  become  law,  and  that,  in  the 
absence  or  inability  of  the  mayor,  the  president  of  the  city  council  shall 
have  the  power  to  approve  and  sign  ordinances  passed  during  the 
mayor's  absence,  an  ordinance  approved  and  signed  by  such  president 
during  the  time  that  the  office  of  mayor  is  vacant,  and  without  an 
incumbent,  is  null  and  void.     Bdbhridge  v.  Astoria,  796. 

8.  Municipal  Ordinances — Approval. — If  the  submission  of  municipal 
ordinances  to  the  mayor  of  a  city  is  made  necessary  by  the  express  terms 
of  the  charter,  before  such  ordinance  can  become  law,  the  requirement 
of  the  charter  is  mandatory,  and  noncompliance  is  fatal  to  the  ordi- 
nance.    Bahbridge  v.  Astoiia,  796. 

4.  Notice  as  to  Power  op. — One  who  contracts  with  a  municipal  cor- 
poration must,  at  his  peril,  take  notice  of  the  powers  conferred  by 
its  charter,  and  whether  the  proposed  indebtedness  is  in  excess  of  th& 
limitation  imposed  thereby.  OuUa  Percha  etc.  Mfg.  Co.  v.  Ogalalioy 
696. 

6.  Contracts — Ratification  op. — If  the  contract  of  a  municipal  corpora- 
tion is  invalid  when  made,  because  in  violation  of  some  mandatory 
requirement  of  statute,  it  will  be  deemed  uUra  vires,  and  can  be  ratified 
only  upon  the  conditions  essential  to  a  valid  agreement  in  the  first 
instance;  but,  if  the  formalities  prescribed  or  conditions  imposed  are- 
not  intended  as  a  restriction  upon  the  corporate  power,  a  binding  rati- 
fication may  be  made  in  a  different  mode.  Oulta  Percha  etc.  Mfg.  Co. 
T.  Ogalalla,  696. 
&  Void  Tax  Sale,  Recovery  of  Money. — In  the  absence  of  an  expres* 
statutory  provision  authorizing  it  no  municipality  can  be  compelled, 
either  at  law  or  in  equity,   to   refund  money  received  by  it  from  th» 


Index,  1015 

■ale  of  real  estate  for  taxes,  even  in  cases  where  the  property  against 
which  snch  taxes  were  levied  was  not  liable  therefor.  The  doctrine  of 
caveat  emptor  applies  with  full  force  to  the  purchaser  at  such  a  sale. 
Pennock  v.  Douglas  County,  579. 
T.  Streets,  Chanoino  Grade  of. — The  damages  sustained  by  a  lotowaer 
from  a  change  of  grade  is  caused  by  its  actual  grading,  and  not  by  the 
ordinance  fixing  the  grade.  Eachm  v.  Los  Angeles  etc.  Ry.  Co.,  149. 
See  Waters,  2. 

MURDER 
See  HoMiciDB. 

MUTUAL  BENEFIT  ASSOCIATION. 
See  Iksurancs,  11-17. 

NAMES. 

1.  Parties — Fleadino. — A  person's  legal  name  is  made  up  of  his  givea 

name  and  his  surname,  and  to  be  ignorant  of  either  is  to  be  ignorant  of 
such  person's  name  within  the  meaning  of  a  statute  authorizing  suit 
against  a  party  by  another  tlian  his  true  name,  if  the  plaintiff  is 
ignorant  of  the  defendant's  correct  name.     Enewold  v.  Olsen,  657. 

2.  Mistake  in  Middle  Initial. — If  a  complaint  charges  Charles  F.  with 

the  commission  of  a  crime,  and  the  subsequent  proceedings  purport  to 
be  against  Charles  P.,  evidence  is  properly  received  to  show  that  there 
was  but  one  complaint,  and  that  the  subsequent  use  of  the  name 
Charles  P.  was  but  a  mere  clerical  error.  The  admission  of  such  evi« 
dence  does  not  violate  the  rule  that  a  record  cannot  be  impeached  or 
contradicted.      Wheelei-  v.  Hanson,  408. 

8m  Jodqmsnts,  6;  Process,  4. 

NAVIGATION. 
See  Wharves. 

NECESSARIES. 
Sea  Infants,  6-8. 

NEGLIGENCE. 

1.  Proxihatb  Cause. — A  hole  under  the  end  of  a  bridge  does  not  render  a 
county  liable  for  injury  received  by  the  driver  of  a  buggy,  when  his 
horae,  becoming  frightened  after  stepping  with  his  forefeet  upon  tiie 
bridge,  backs*and  turns  the  buggy  over,  thus  throwing  the  driver 
Tioleiitly  down  an  embankment,  in  the  absence  of  any  evidence,  except 
the  opinion  of  the  party  injured,  that  the  fright  of  the  horse  was 
•anaed  by  the  hole  nnder  the  bridge.  Mason  t.  County  o/ Spartanburg, 
887. 

f.  Evidence. — When  issue  is  made  as  to  the  safety  of  any  machinery  or 
work  of  man's  construction  which  is  of  practical  use  the  manner  in 
which  it  has  served  that  purpose,  when  put  to  that  use,  it  matter 
material  to  the  issue,  and  ordinary  experience  of  that  practical  o^e, 
and  the  effect  thereof  bear  directly  upon  such  issue.  Evidence  thereof 
is  always  ooinpeteut.     BloonUnyton  v.  Legg,  216. 
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8.  EviDENCB  o»  Other  Accidents. — In  an  action  to  recover  for  injury 
caused  by  negligence,  evidence  that  other  accidents  have  occurred  of  a 
similar  character' to  that  which  resulted  in  the  injury  in  question  is 
competent,  not  for  the  purpose  of  showing  independent  acts  of  negli- 
geuce,  but  as  tending  to  prove  that  the  common  cause  of  the  accidents 
is  a  dangerous,  unsafe  thing.     Bloomington  v.  Legg,  216. 

4.  EviDESCE  OF  Othkb  ACCIDENTS. — In  an  action  to  recover  for  injury  re- 
sulting from  negligence  evidence  of  similar  accidents  resulting  from 
the  same  cause,  is  competent  to  show  a  dangerous  condition,  and  at 
tending  to  show  notice.  The  frequency  of  such  accidents  creates  a  pre- 
sumption of  knowledge,  and  is  material  to  the  question  of  diligence 
used  to  obviate  the  cause  of  injury.     Bloomington  v,  Legg,  216. 

6.  Evidence  of  Other  Accidents. — To  render  evidence  of  similar  acci- 
dents, resulting  from  the  same  cause,  competent  in  an  action  to  re- 
cover for  injury  resulting  from  negligence,  it  must  appear,  or  the 
evidence  must  reasonably  tend  to  show,  that  the  instrument  or  agency 
which  caused  the  injury  was  in  substantially  the  same  condition  at  the 
time  such  other  accidents  occurred  as  at  the  time  the  accident  com- 
plained of  was  caused.     Bloomington  v.  Lfgg,  216. 

6.  Evidence  of  Precaution  Taken  After  an  Accident  is  not  admissible 
to  show  negligence.     Bloomingion  v.  Legg,  216. 

See  Carriers,  3;  Damages,  2;  Insane  Persons,  2,  3;  Master  and  S Bry- 
ant, 1,  3-5,  7, 16,  17;  Party  Walls,  2;  Railroads,  8,  9,  11-14,  17-19, 
Receivers;  Shipping,  2. 

NEGOTIABLE  INSTRUMENTS. 

1.  What  arb  not. — A  promissory   note   providing   that  in  case  suit  is 

brought  thereon  the  makers  will  pay  such  additional  sum  as  the  courfe 
may  adjudge  reasonable  as  attorney's  fees  is  not  negotiable.  Kendall 
V.  Parker,  117. 

2.  A  Promissory  Note  is  a  written  engagement  to  pay  absolutely  and  un- 

conditionally a  certain  sum  of  money.  If  the  instrument  provides  that 
in  case  of  a  suit  thereon  that  the  plaintiff  may  recover  such  additional 
sum  as  the  court  may  deem  reasonable  for  attorney's  fees  it  cannot  be 
a  promissory  note.     Kendall  v.  Parker,  1 17. 

3.  The  Negotiability  of  a  Certificate  of  Deposit  in  the  usual  form,  is- 

sued by  a  bank  and  made  payable  to  order  or  bearer,  is  not  destroyed 
either  by  a  stipulation  for  the  return  of  the  certificate,  or  by  a  provision 
for  payment  "in  current  funds,"  or  by  a  provision  that  the  amount 
thereof  shall  bear  interest  if  left  six  months,  but  no  interest  after  six 
months.     Kirkwood  v.  Fhet  Nat.  Bank,  683.  • 

4.  Certificate  of    Deposit. —Bona  Fide  Purchaser.— A  certificate  of 

deposit  in  the  usual  form,  issued  by  a  bank  and  made  payable  to 
order  or  bearer,  is  negotiable,  and  a  bona  fide  purchaser  thereof  for 
value  before  maturity,  without  notice  of  equities,  is  protected  to  the 
same  extent  as  an  innocent  holder  of  other  negotiable  paper.  Kirh- 
wood  v.  First  Nat.  Bank,  683. 
6.  Negotiable  Instrument  Taken  in  Renewal  of  a  Pre-existing  Notk 
which  is  surrendered,  and  the  sureties  thereon  released,  makes  its  payee 
%  bona  fide  bolder  for  value  and  entitled  to  protection  as  such  against 
any  defenses  of  which  he  had  no  notice  when  he  reoeived  it.  Lookout 
Bank  v.  AuU,  934. 
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Q.  Thi  OitiaiNAL  Patse  named  in  a  negotiable  Instrument  is,  to  the  same 
extent  as  a  subsequent  indorsee,  entitled  to  the  protection  due  to  a  bona 
fide  holder  against  all  defenses  of  which  he  had  no  notice  at  the  time 
of  receiving  the  paper.     Lookout  Bank  v.  Aull,  934. 

7.  An  Inporsembnt  in  Blank  of  a  Non-nkgotiablk  Promissory  note  by 
the  payee  does  not  render  him  answerable  under  the  statutes  of  Cali- 
fornia, as  if  the  note  were  negotiable,  to  his  immediate  indorsee,  nor 
to  any  subsequent  indorsee  of  the  latter.     Kendall  v.  Parker,  117. 

6.  Lost  Instruments— Indkmniit. — If  an  instrument  negotiable  by  delivery 
la  lost  before  maturity,  a  bond  of  indemnity  should  be  required  as  a 
condition  precedent  to  recovery  thereon;  but  if  it  ia  shown  that  the 
instrument  was  payable  to  order  and  not  indorsed,  or  that  it  was  lost 
after  maturity,  indemnity  will  not  be  required.  Kirkwood  t.  First  NoL 
Bank,  683. 

See  Banks,  4,  5;  Bills  of  Ladino,  4;  Surbttship,  2;  Waeehousembm. 

NEW  TRIAL. 

I.  JuBY  Trial.— If  Irrbgolaritt  on  the  Part  of  a  Jubt  n  Shown 
Which  may  Have  Influenced  the  Result  a  new  trial  must  be 
granted,  unless  the  successful  party  can  satisfy  the  court  that,  aa  a 
matter  of  fact,  such  irregularity  did  not  injuriously  affect  his  adversary. 
This  rule  must  be  given  a  reasonable  operation,  and  not  applied  where 
there  is  only  a  bare  possibility  of  the  result  having  been  affected.  The 
facts  must  be  such  that  the  court  cannot  determine  with  any  reason- 
able certainty  whether  the  result  was  affected  or  not.     People  v.  Stokes, 

102: 

5.  Jury  Trial.— Misconduct  of  the  Jury  Durino  a  Criminal  Trial  in 

Beadino  a  Newspaper  containing  a  charge  that  two  of  their  number 
will  fail  to  bring  in  a  verdict,  and  that  it  is  believed  that  they  are 
known,  and  intimating  that  they  have  been  bribed,  entitles  the  de- 
fendant to  a  new  trial  if  he  is  convicted,  because  if  there  were  any  upon 
the  jury  who  were  wavering  as  to  their  verdict,  it  is  impossible  for  this 
court  to  say  that  the  article  did  not  have  an  effect  in  directing  their 
f^nal  action.     People  v.  Stokes,  102. 

Z.  Words,  Provincialisms. — To  speak  of  the  probability  that  certaio 
members  of  a  jury  will  fail  to  agree  upon  a  verdict,  and  to  add  in  the 
same  connection  that  those  members  are  believed  to  be  known,  "and 
that  the  whereabouts  of  Colonel  Mazuma  are  also  known,"  is  equiva- 
lent to  charging  that  a  corrupt  application  of  moneys  has  been  made  to 
affect  the  action  of  the  jurors  to  whom  the  allusion  was  made.  People 
T.  Stokes,  102. 

4.  Jury  Trial. — A  Jury  is  Guilty  of  Misconduct  for  which  a  new  trial 
mast  be  granted  in  reading  from  a  newapaper  an  article  purporting  to 
be  a  report  of  the  evidence  given  at  the  trial,  which  report  also  con- 
tained evidence  which  the  court  had  rejected  aa  inadmissible,  together 
with  an  intimation  that  two  of  the  jurors  had  been  corrupted.  Pecpk 
T.  Stoka,   102. 

6.  Jury  Trial,  PuBLicmr,  Denial  or.— An  order  of  ootirt  at  the  com- 

mencement of  the  trial  of  a  charge  of  rape,  excluding  from  the  court* 
room  during  tbs  trial  all  persons  except  the  officers  of  the  court  and  ths 
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defendant,  it  a  direct  violation  of  the  provision  of  the  constitution  guar* 
anteeing  a  public  trial  to  a  person  accused  of  crime,  and  entitles  him, 
if  convicted,  to  a  new  trial.     People  v.  Hartman,  108. 

6.  EviDBNCE,  NOT  JUSTIFYING. — Newly  discovered  testimony  to  discredit  a 

witness,  or  which  is  merely  cumulative,  is  not  sufficient  to  warrant  the 
granting  of  a  new  trial.     State  v.  Stichiey,  284. 

7.  Newly  Discovered  Evidence. — Evidence  within  the  knowledge  of  a 

party  at  the  time  of  trial,  though  he  was  absent  from  the  triaL  and 
failed  to  communicate  it  to  his  attorney,  is  not  newly  discovered,  and 
is  not  ground  for  granting  a  new  trial.     Thisler  v.  Miller,  302. 

8.  EFnCT  ov  Order  for. — If  there  is  a  ruling  at  a  trial   that  plaintiff 

cannot  recover  as  to  the  first  and  third  counts  of  his  complaint, 
and  a  verdict  in  his  favor  on  the  second  count,  and  a  bill  of  ex- 
ceptions filed  by  the  defendant  is  sustained  in  the  appellate  court, 
and  a  new  trial  granted,  the  defendant  is  not  entitled  to  an  order  in 
the  trial  court  affirming  the  judgment  as  to  the  first  and  third  counts. 
There  is  no  judgment.  The  order  for  the  new  trial  leaves  all  matters 
open,  and  the  plaintiff  may  move  for,  and  be  permitted  to  make,  amend- 
menta  to  his  pleadings.     Holi  v.  Stewart,  442. 

See  Appeal,  4;  Judgments,  8;  Trial,  7. 

NONFEASANCE. 
See  Officers. 

NONSUIT. 
See  Stipdlations. 

NOTICE. 

1.  On*   Who  Takes    ▲  Mortgage    upon    Real    Property  has  Con- 

STRUCriVB  Notice  of  every  fact  which  could  have  been  ascertained 
by  an  inspection  of  the  deeds  and  mortgages  on  record  in  the  chain  of 
title.  Though  one  of  these  mortgages  is  apparently  satisfied  of  record, 
yet  an  intending  mortgagee  must  take  notice  of  all  the  facts  appearing 
therefrom,  and  from  the  entry  of  satisfaction  thereof.  Kirtch  v.  Toziert 
729. 

2.  A  Purchaser  of  Property  is  Bound  to  act  as  an  ordinarily  care- 

fnl  man  would  under  the  circumstances,  and,  if  he  acts  in  contravene 
tion  to  the  dictates  of  reasonable  prudence,  and  refuses  to  inquire  when 
the  propriety  of  inquiry  is  naturally  suggested  by  the  circumstances 
known  to  him,  he  is  chargeable  with  notice  of  the  facts  which  such  an 
inquiry  would  have  disclosed.  Kirsch  v.  Tozier,  729. 
See  Banks,  4;  Fraudulent  Conveyances,  4;  Guaranty,  6-8;  Guardiak 
AND  Ward,  9,  16;  Landlord  and  Tenant,  2;  Master  and  Servant, 
lOj  Trial,  2;  Trusts,  2;  Vendor  and  Purohasib,  1,  & 

NURSERYMEN. 
See  Sales,  6. 

OBSTRUCTIONS. 
See  Waters,  1. 
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OFFICERS. 
Amr  Public  Ofpicer  Guilty  of  Misfeasance  or  Nonfeasancb  in  Officb 
whereby  an  individual  sustains  injury  is  answerable  therefor  in  an 
aetion  for  damages.     Beardslee  v.  Dolye,  707. 

See  Musicifal  Corforatiods,  1;  Process,  1-3. 

OPINIONS. 
See  Witnesses,  3,  4. 

ORDINANCES. 
See  MuHiciFAL  Corporations,  2,  3 

OUSTER. 
See  Guardian  and  Ward,  8. 

PARTIES. 
See  Homistead,  4;  Partnershif,  6;  Trusts,  9. 

PARTITION. 
See  Insurance,  5. 

PARTNERSHIP. 

1.  Application  of  Partnership  Assets  to  Firm  Debts. — The  right  in  equity 
of  firm  creditors  to  payment  out  of  the  partnersliip  effects,  to  the  exclu- 
sion of  the  separate  creditors  of  deceased  or  insolvent  partners,  result* 
solely  from  the  right  of  the  partners,  or  their  representatives,  to  have 
the  joint  estate  thus  applied.  The  rule  is  for  the  benefit  and  protec- 
tion of  the  partners  themselves.  The  equity  |of  the  creditor  is  of  a 
dependent  and  subordinate  character.     Farwell  v.  Huston,  237. 

8.  Improvements  by  Surviving  Partner.— When  a  surviving  partner 
erects  improvements  on  the  partnership  realty  the  respective  interests 
of  himself  and  the  heirs  of  the  deceased  partner  in  the  property  may 
be  determined  in  a  suit  to  settle  the  partnership  accounts  without  par- 
tition of  the  property;  but  the  surviving  partner  cannot  charge  such 
heirs  with  their  share  of  expenses  incurred  in  erecting  such  improve- 
ments, in  the  absence  of  an  express  agreement  on  their  part,  or  such 
course  of  dealing  as  shows  an  implied  agreement  to  that  effect.  Parker 
V.  Parker,  48. 

S.  Dissolution  by  Death — Disposition  of  Property. — On  the  death  of 
a  partner  the  firm  of  which  he  was  a  member  is  eo  instanti  dissolved,  and 
one  of  the  consequences  of  such  dissolution  is  that  his  distributee?,  as 
to  the  personal  assets,  become  joint  owners,  and  his  heirs,  as  to  the 
realty,  become  cotenants  with  the  surviving  partner.  Parker  v.  Parker, 
48. 

4.  D1B.S0LUT10N  BY  Death — Disposition  of  PROpsRrY.— At  the  dissolution 
of  a  partnership  by  the  death  of  one  of  the  partners  the  title  of  the 
personal  assets  devolves  on  the  survivor  to  be  used  to  pay  the  debts  of 
the  partnership,  the  residue  to  be  distributed  among  the  representa- 
tives of  the  deceased;  but  the  title  to  the  partnership  realty  devolves 
on  the  heirs  of  the  deceased  partner,  subject  in  equity  to  be  con- 
verted into  partnership  assets  and  lued  for  partnership  purposes, 
Parker  t.  Parker,  48. 
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&  D1SSOLDTI05  BT  Dkath — Partiss  to  Settlbhknt. — ^In  a  sait  toach* 
ing  the  final  settlement  under  administration  of  the  interest  of  a  de> 
ceased  partner  in  the  lands  or  assets  of  the  partnership,  his  heirs  are 
necessary  parties,  and  their  nonjoinder  may  be  taken  advantage  of  by 
objection  or  in  the  absence  of  objection  by  the  court  ex  mero  moiu, 
Parker  v.  Parker,  48. 

PARTY  WALLS. 

1.  U3B  or.  What  is,  and  Who  Answerablk  for.— If  a  contract  provides 

that  if  any  portion  of  a  party  wall  shall  be  extended  and  rebuilt,  and 
shall  be  used  by  either  of  the  contracting  parties,  or  his  assigns  or  heirs, 
he  or  they  shall  pay  the  party  who  constructed  the  same,  or  his  heirs 
or  assigns,  one- half  the  actual  cost  of  the  portion  so  used  by  him,  the 
use  of  the  wall  means  making  use  of  it  in  the  progress  of  constructing 
the  house  on  the  adjoining  land,  and  the  builder  of  such  house  is  the 
person  who  uses  the  wall  and  becomes  liable  for  one-half  of  the  cost 
thereof,  and  one  who  purchases  from  him  after  his  house  is  constructed, 
and  thereafter  maintains  such  house,  does  not  thereby  become  charge- 
able  under  the  contract  for  using  the  wall.  A  mortgagee  cannot  be 
held  liable  under  the  contract,  though  his  mortgage  was  executed 
before  the  use  of  the  wall  was  made,  and  he  afterwards  foreclosed  the 
mortgage  and  thereby  became  the  owner  of  the  property.  P/eiffer  v, 
Matthews,  435. 

2.  Party  Walls — Damages  for  Fall  of. — One  who  increases  the  height  of 

a  party  wall ,  which  had  been  constructed  under  an  agreement  giving  him 
a  right  so  to  do,  is  not  liable  for  its  falling  upon  and  injuring  the  adja- 
cent premises,  if  he  was  not  negligent,  though  he  built  such  wall  with- 
out  the  consent  or  knowledge  of  the  owner  of  the  adjacent  premises. 
The  owner  having  a  right  to  add  to  such  a  wall  is  not  an  insurer  of  the 
safety  of  the  operation,  nor  answerable  for  resulting  damages,  unless 
guilty  of  negligence.     Negua  v.  Becker,  724. 

PAYMENT. 
BcTRDKN  OF  Proof. — In  an  action  to  recover  mortgaged  personalty,  where 
issue  is  joined  on  the  question  as  to  whether  the  debt  secured  by  the 
mortgage  has  been  paid,  the  burden  ot  proof  is  upon  the  defendant. 
First  Nat.  Bank  v.  Hellyert  316. 

PENALTY. 
See  Statutes,  2. 

PENSIONS. 

1.  Exemption  of  from  Attachment  and  Execotion.— STATtrrEs  which 

protect  pension  money  from  attachment  and  execution  are  remedial 
in  their  nature,  and  should  be  liberally  construed  in  favor  of  the  pen- 
sioner.    Price  V.  Society  for  Savings,  198. 

2.  Attachment  and  Execution — Statutes — Savings  Bank  Deposit. — 

Under  that  clause  of  section  1164,  General  Statutes  of  Connecticnt, 
exempting  "any  pension  moneys  received  from  the  United  States  while 
in  the  hands  of  the  pensioner,"  a  savings  bank  deposit,  consisting 
exclusively  of  the  proceeds  of  a  pension  check  received  from  the  United 
States,  is  exempt  from  attach  uieut  and  execution.  Price  v.  Society  for 
Savings,  198. 
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PERSONAL  EXAMINATION. 

See  Trial,  4. 

PLATFORMS. 
Bee  Railroads,  9-11. 

PLATS. 
See  Dedication,  1, 2, 

PLEDGE. 

1.  Wakbhousi  Recbipts. — Unauthorized  Pledqx  by  a  factor  or  agent 

to  sell,  of  a  warehouse  receipt  for  the  property  of  bia  principal  is  inef* 
factual  to  divest  the  title  of  the  latter,  who  may  recover  the  property 
from  the  pledgee.     Commercial  Bank  v.  HuH,  38. 

2.  Warbhouse  Receipts — Unauthobized  Pledge — Limitation  in  Con- 

tract OF  Plbdoe. — When  a  factor  or  agent  to  sell  pledges  the  property 
of  his  principal  or  the  warehouse  receipts  therefor  without  authority^ 
a  clause  in  the  contract  of  pledge  that  the  property  "  has  been  ad- 
Tanced  upon  by  us  to  its  full  value"  limits  the  operation  of  the  pledge 
to  the  factor's  actual  interest  in  the  property,  but  doea  not  divest  the 
title  of  the  real  owner  as  against  the  pledgee.  Commercial  Bank  T. 
Burt,  38. 

See  Chattbl  MoRTGAaxs,  1;  Faotobs. 

PLEADING. 

1.  A  eonnt  tor  money  had  and  received  with  a  biU  of  particulars  claiming 
two  hundred  dollars  for  cash  paid  by  mistake  and  under  misapprehen- 
sion of  the  facta  at  the  time  of  a  conveyance  to  plaintiff  by  Sarah  C. 
Saundera  is,  in  the  absence  of  a  motion  for  further  particulars,  suf- 
ficient.    Bolet  ▼.  Steunrt,  442. 

S.  Thb  Statute  or  Frauds  must  bb  Spbciallt  Plbadbd,  and  cannot  be 
relied  upon  under  the  general  issue.     Citty  v.  Mant{facturing  Co.,  919. 

Bee  E^virr,  di  Judombnts,  18;  Nbw  Tbial,  8;  Rbplbvin,  1;  Rbwards,  2.. 

POLITICAL  RIGHTS. 
See  Equitt,  1-4* 

POLLUTION. 
Bee  Watbbb,  2 

POSSESSION. 
8m  Ai>tbbsb  PotmuisiuN;  Liens,  1,  t)  TmmtAm. 

POWERS. 
Bee  Mobtoaobs,  11;  Sobrooatiob. 

PRACTICR 
Sm  Afpbal;  Tbiau 

PREFERENCES. 
Bee  CoBPO&ATioBi,  16,  18,  19;  Fbauuuuuit  OoNYBTANcai^  1.  ^ 
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PRESCRIPTION. 
See  Dedication,  4;  Easehxncb. 

PRESUMPTION. 

See  EviDKMOB,  9,   10;  Jodomknts,   5;    Mastbb  and  StAYAJsr,  1;  Mort> 

GAGES,  1;  Replevin,  2. 

PRINCIPAL  AND  SURETY. 

See  SURKTTSHIP. 

PRIORITY. 
See  Time. 

PRIVILEGED  COMMUNICATIONS. 
SeeWiTNESSKS,  2. 

PROCESS. 

1.  Pbocbss,  Right  to  Enter  the  Premises  of  a  Stranger  to  Sbrvk. — 

A  constable  is  not  justified  in  entering  a  building  for  the  purpose  of 
serving  civil  process  on  a  person  whom  he  believes  to  be  therein,  if  such 
person  is  not  there,  and  the  owner  of  the  building  has  done  nothing  to 
induce  the  oflBcer  to  believe  that  the  person  he  sought  is  to  be  found 
there.     Blatt  v.  McBarron,  385. 

2.  Owner  of  Building  is  not  Liable  for  Injuries  Received  bt  aTres- 

PASSER  Therein. — Hence  if  an  ofl&cer  charged  with  the  service  of  civil 
process  enters  a  building  in  which  he  believes  the  defendant  to  reside, 
for  the  purpose  of  serving  such  process,  but  the  defendant  does  not 
reside  there,  and  the  oflBcer  is  injured  while  in  such  building  from  its 
dangerous  condition,  he  cannot  recover  of  the  owner  for  the  damages 
sufifered,  because  such  officer  is  a  mere  trespasser,  to  whom  the  owner 
owes  no  duty.     Blatt  v.  McBarron,  385. 

8.  Criminal  and  Civil  Process,  Difference  Between  the  Right  of  an 
Officer  to  Enter  a  Building  Under. — An  oflQcer  charged  with  the 
service  of  criminal  process  has  the  right  to  enter  the  building  of  a 
stranger  if  such  officer  believes  in  good  faith  that  the  person  whom  it  is 
his  duty  to  arrest  is  to  be  found  therein,  though  such  belief  is  errone- 
ous; but  under  civil  process  the  right  of  the  officer  to  enter  the  building 
is  dependent  on  the  person  whom  he  seeks  being  therein,  and  being  a 
trespasser  in  entering,  the  officer  assumes  all  risks  arising  from  the  con- 
dition of  the  building  and  its  want  of  proper  repair.  Blatt  v.  Mc- 
Barron, 385. 

4.  Names — Jurisdiction. — A  defendant  must  be  sued  by  his  true  name 
if  it  is  known  or  can  be  ascertained  by  the  plaintiff.  Hence,  except  in 
those  special  cases  in  which  the  statute  allows  the  full  Christian  name 
to  be  dispensed  with,  a  court  obtains  no  jurisdiction  over  the  person 
of  a  defendant  served  with  summons  by  leaving  a  copy  thereof  at  his 
nsual  place  of  residence,  in  compliance  with  the  statute,  unless  such 
defendant  is  designated  by  his  true  name.  Enewold  v.  Olsen,  557. 
See  CouRTa;  Infants,  II;  Judgments,  2-4;  Jurisdiction,  3. 

PROFITS. 
See  Joint  Stock  Companies,  2. 
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PROMISE  OP  MARRIAGK 
Sea  Skduction,  2-4,  7. 

PROMISSORY  NOTES. 
8e«  Neqotiablb  iNSTRnHBN'ra,  1,  2,  7* 

PROMOTERS. 
8e«  CoRPOEATioNs,  5-7;  Joint  Stock  Companibs. 

PUBUO  LANDS. 
1.  Bali  by  Privats  Party — Breach  of  Warranty — Limttatiows. — If 
a  private  person  conveya  land  owned  by  the  United  States,  and  war- 
rants the  title,  the  covenant  of  warranty  is  broken  when  made,  and  a 
right  of  action  accrnes  thereon  immediately,  and  the  statute  of  limita- 
tion  immediately  begins  to  run  against  such  cause  of  action.  Pevey  v. 
Jonet,  486. 

S.    CONVKYANCB    BY  PrIVATB   PaRTY— BrBACH   OF  Wa  RRANTY— RiOHT    OF 

AcTiOM. — A  grantee  by  warranty  deed  executed  by  a  private  person 
to  lands  owned  by  the  United  States  cannot  take  possession  without 
becoming  a  wrongdoer,  and  is  not  required  to  take  or  attempt  to  take 
possession,  and  his  right  of  action  accrues  immediately  to  recover  for  a 
breach  of  the  warranty,  not  dependent  on  eviction  or  any  future  event. 
Petty  V.  Jonea,  486. 
S.  TiDB  Lands— RiGUTS  of  Statb. — Upon  the  admission  of  a  state  into  the 
union  it  acquires  an  absolute  property  in,  and  dominion  over,  all  soils 
nnder  tide  water,  with  the  right  to  dispose  of  the  title  to  them,  free 
from  any  easement  of  the  upland  owners  therein,  and  subject  only  to 
the  paramount  right  of  navigation  and  commerce.  LetaU  v,  Portland, 
772. 

PUBLIC   POLICY. 

See  Joint  Stock  Companies,  1. 

PUBLIC  USE. 
See  Eminent  Domain;  Kailroam^  L 

PUNISHMENT. 
See  Statutes,  7. 

QUASHING. 
See  Trial,  8,  9. 

QUITCLAIM  DEEDS. 
See  Deeds.  3,  4. 

QUO   WARRANTO. 

See  CoKPORATiuNS,  4. 

« 

RAILROADS. 
1.  PiTBLio  Uaa.— Railroada,  like  all  other  public  thoroughfares,  are  pnblio 
instrtimentalities;  and  the  power  to  oonstruct  and  maintain  them  is 
granted  to  corporation*  for  a  publio  purpose.     8taU  r.  Dodge  City  etc 
By.  Co.,  295. 
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2.  Right  to  Remoti. — When  once  constrnctei  under  a  lawful  charter  a, 
railroad,  including  the  roadbed,  superstructure,  and  other  permanent 
property  of  the  corporation,  is  charged  not  only  in  the  hands  of  the 
original  corporation,  bat  of  purchasers  as  well,  with  the  burden  of  th» 
company's  charter  obligations,  and  cannot  be  removed  or  relieved  of 
such  burden  without  the  consent  of  the  state.  State  v.  Dodge  City  etc 
By.  Co.,  295. 

8.  Street3.— Damages  SuyniRED  by  a  Lotowner  in  grading  a  street  to- 
the  official  grade  by  a  railway  corporation  cannot  be  mitigated  by 
proving  that  he  will  receive  benefit  from  the  construction  and  operatioa- 
of  its  road.     Eachus  v.  Los  Angeles  etc  By.  Co.,  149. 

4.  Mat  Acquire  Title  to  Real  Estate  by  Adverse  Possession. — Thougb^ 

a  railroad  corporation  chartered  by  act  of  Congress  is  incompetent  to- 
take  title  to  real  estate  in  Nebraska  until  it  shall  have  become  a  body 
corporate  under  the  laws  of  that  state,  yet  it  may  acquire  such  a. 
title  to  real  property  in  that  state,  by  open,  notorious,  exclusive,  and 
adverse  possession  thereof,  under  a  claim  of  title  for  ten  years,  as  will 
be  valid  against  all  persons  except  the  state.     Myers  v.  McOavock,  627. 

5.  Power  of,  to  Acquire  Title  to  Real  Estate. — Under  the  constitution 

of  Nebraska,  a  railway  corporation  chartered  by  an  act  of  Congress  i» 
incompetent  to  take  title  to  real  estate  until  it  shall  have  become  a 
body  corporate  under  the  laws  of  that  state;  but  a  conveyance  of  real 
estate  to  such  a  corporation  is  not  therefore  void;  it  is  only  voidable, 
aud  the  title  is  valid  against  every  one  but  the  state,  and  can  be  divested 
only  in  proceedings  brought  by  the  state  for  that  purpose.  Myers  v. 
McOavock,  627. 
Statutes— Eminent  Domain— Settlement  with  Guardian.— The  pro- 
visions of  chapter  16  of  the  Compiled  Statutes  of  Nebraska  of  1893, 
concerning  the  power  of  railroad  companies  to  take  land  under  th» 
right  of  eminent  domain,  and  to  make  a  settlement  with,  and  to  tak» 
a  release  and  discharge  from,  legal  guardians,  apply  to  all  corporationa 
operating  roads  in  the  state,  whether  domestic  or  foreign.  Myers  v. 
McOavock,  627. 

7.  Foreign  Corporation — Eminent  Domain—  Settlement  with  Guard- 

IAN. — Unless  prohibited  by  statute,  a  foreign  railroad  corporatioa 
may,  like  a  domestic  corporation,  make  a  settlement  with  the  guard- 
ian  of  minors,  whose  estate  it  takes  under  the  right  of  eminent 
domain,  for  depot  purposes,  and  such  settlement,  and  a  release  and  dis- 
charge by  the  guardian  in  pursuance  thereof,  will  vest  in  the  corpora- 
tion a  perpetual  easement  in  the  property.     Myers  v.  McOavock,  627. 

8.  Evidence — Master  and  Servant — Insulting  Reply  op  Servant, — If 

a  passenger  is  injured  by  the  negligence  of  a  guard  in  closing  a  gate  of 
a  platform  of  a  railroad  car,  and  to  his  exclamation  of  pain  the  guard 
makes  an  offensive  and  insulting  reply,  such  reply  is  not  admissible  in 
evidence,  in  an  action  against  the  corporation  whose  servant  he  was,  to 
recover  compensation  for  the  injuries  resulting  from  such  negligence. 
Butler Y.  Manhattan  By.  Co.,  738. 

9.  EvBRY  Carrier  ot  Passengers  Owes  Them  the  Duty  to  Keep  It» 

Station  platforms  in  a  reasonably  safe  condition,  and  is  liable  to  per- 
sons, who  are  themselves  duly  careful,  for  damages  sustained  by  reasoa 
of  its  negligence  in  not  observing  these  daties.  Fullerton  r.  Fordyeef. 
616. 
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10.  Carriers  of  Passengers. — A  Passenger  Leaving  a  Train  has  a 
Right  to  Assume  that  he  can  safely  pass  across  a  depot  platform  to  take 
conveyance  to  his  destination,  and  is  not  guilty  of  contributory  negli* 
gence  in  assuming  that  such  platform  is  reasonably  safe  and  convenient 
for  his  use.     Fulltrton  v.  Fcn-dyce,  516. 

11.  A  Carrier  of  Passengers  is  Guilty  of  Gross  Negligence  in  allowing 
a  hole,  eight  inches  wide  and  six  feet  long,  to  remain  in  the  floor  of  a 
passenger  depot  platform  four  days  after  knowledge  thereof.  Th» 
question  of  negligence,  therefore,  in  such  a  case  need  not  be  submitted 
to  the  jury.     FuUerton  v.  Fordyce,  516. 

12.  Duty  of  Persons  not  Paying  Fare. — One  riding  on  a  railroad  train 
merely  by  permission  of  its  conductor,  and  without  payment  of  fare,, 
is  not  entitled  to  the  degree  of  care  for  his  personal  safety  due  to  an 
ordinary  passenger,  and  in  case  of  injury  slight  negligence  is  not  suf« 
ficient  to  warrant  a  recovery  against  the  company.  Karuaa  City  etc 
R.  R.  Co.  V.  Beri-y,  278. 

13.  The  Act  of  a  Station  Agent  in  shipping  articles  over  the  line 
gratuitously,  and  not  as  freight,  is  not  within  the  scope  of  his  author- 
ity, and  cannot  subject  the  corporation  to  liability  for  the  negligent 
act  of  another  of  its  employees  respecting  such  articles  also  outside  of 
the  line  of  his  employment,  and  not  for  or  on  account  of  the  corpora- 
tion.     Walker  v.  Hannibal  etc  R.  R.  Co.,  547. 

14.  Railway  Corporation  is  not  Answerable  for  the  Negltoenck  of 
one  of  its  employees  in  throwing  certain  articles  from  a  baggage-car 
while  the  train  was  in  motion,  and  thus  inflicting  injury  on  a  person 
standing  near  the  track,  if  in  so  doing  the  employee  was  not  acting  in 
the  course  of  bis  employment,  but  was  performing  a  duty  voluntarily 
assumed  for  a  person  other  than  his  employer,  and  from  the  performance 
of  which  the  master  derived  no  benefit.  WaVcer  T.  Hannibal  etc.  R.  R. 
Co.,Ul. 

15.  Damages  to  Non-insurabli  Property  by  Fire  from  Locomotives. 
If  a  statute  makes  railway  corporations  answerable  for  all  damages 
caused  by  flre  communicated  from  their  engines  to  the  property  of 
others,  and  gives  such  corporations  an  insurable  interest  in  the  prop- 
erty for  whose  destruction  it  may  be  answerable,  it  cannot  escape 
liability  for  any  claim  of  property  on  the  ground  that  it  was  of  such  a 
character  that  the  corporation  could  not  have  effected  insurance  thereon. 
Campbell  v.  Missouri  Pac  Ry.  Co.,  530. 

10.  Btidenoc  of  Fires  Othxr  than  thk  One  Charged.— In  an  action  to 
recover  compensation  for  injuries  alleged  to  have  been  suffered  by  the 
escape  of  fire  from  a  locomotive,  and  its  communication  to  the  property 
of  the  plaintiff,  when  the  question  ia  whether  the  fire  causing  the  dam- 
age in  faot  originated  from  one  of  the  defendant's  engines,  it  is  proper 
to  receive  evidence  tending  to  prove  that  other  tires,  both  before  and 
after  the  one  in  question,  had  been  started  at  different  points  along  the 
line  of  defendant's  road  by  sparks  from  some  of  its  engines.  Such  evi- 
dence is  admissible,  because  it  tends  to  prove  the  possibility,  and  tlie 
oonsequent  probability,  that  the  fire  was  communicated  to  plaintiff's 
property  from  one  of  defendant's  looomotivea.  Campbell  r.  Missouri 
Pac  Ry.  Co.,  630. 

17.  Plradino — Variancb. — A  person  whose  property  wa«  destroyed  by  fire 
oommanicated  from  a  locomotive,  and  who  alleged  negligence  on  the 
part  of  the  owner  of  the  locomotive,  may  recorer  without  proof  o(  such 
AM.  dr.  Hsr.,  Vou  XLII.-M 
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negligence,  if  the  statute  of  the  state  makes  the  owner  answerable 
whether  negligent  or  not.  The  statement  of  facts  by  plaintiflF  which 
were  not  required  to  perfect  his  cause  of  action  did  not  forfeit  his  right 
to  recover  upon  the  facts  whicli  he  was  required  to  state.  Campbell  ▼. 
Missouri  Pac  Ry.  Co.,  530, 

18.  Gross  Neglioemcb. — Absence  of  Slight  care  in  the  management 
of  a  railroad  train  is  gross  negligence.  Oreer  v.  Louisville  etc.  R.  R. 
Co.,  345. 

19.  Negligence — Evidence. — When,  in  an  action  against  a  railroad  com- 
pany, the  only  negligence  relates  to  the  act  of  driving  or  operating  a 
train,  it  ia  prejudicial  and  reversible  error  to  admit  evidence  as  to  the 
unsafe  and  defective  condition  of  the  track,  or  of  any  portion  of  the 
the  train's  makeup,  or  of  plaintififs  physical  condition.  Qreer  v.  Louis- 
ville etc.  R.  R.  Co.,  345. 

20.  Master  and  Servant— Fellow-servants.— A  fireman  on  a  railroad 
train  while  acting  as  engineer  is  a  superior  employee  to  a  brakeman 

•    thereon.     Qreer  v.  Louisville  etc.  R.  R.  Co.,  345. 

21.  Liability  for  Negligkncb  of  Superior  Servant. — A  brakeman  on 
a  railroad  train  assumes  the  ordinary  risks  of  going  between  moving 
cars;  such  risk  is  necessarily  open  and  visible,  but  the  company  is  lia- 
ble for  the  gross  negligence  of  its  conductor  and  engineer,  in  failing 
toexercise  any  care  for  the  protection  of  the  brakeman  while  thiu 
engaged.     Greer  v.  Louisville  etc.  R.  R.  Co.,  345. 

22.  A  Conductor  of  a  Railway  Train  is  a  Vice-principal,  for  whose 
negligence  the  corporation  is  answerable  to  an  inferior  servant,  if  the 
negligence  was  in  respect  to  regulating  the  movements  of  trains  in 
opposite  directions,  whereby  they  came  into  collision  with  each  other. 
Railroad  v.  Spence,  907. 

23.  Fellow-servants.  —  A  Conductor  of  a  Railway  Train  ia  not  a 
fellow-servant  of  a  fireman  thereon,  if  the  latter  is  under  the  con- 
trol of  the  former,  and  required  to  submit  to  and  obey  his  orders. 
The  corporation  is  therefore  answerable  if  such  fireman  is  injured  by 
the  negligence  of  the  conductor  in  passing  a  station  when  it  was  his 
duty  to  stop  there  until  the  arrival  of  another  tram,  and,  by  reasion  of 
bis  not  stopping,  the  two  trains  necessarily  came  into  collision,  from 
which  the  fireman  received  an  injury.    Railroad  v.  Spence,  907. 

24.  Slsepinq-car  Corporations  are  not  Answerablb  as  Innkeepers 
for  the  loss  or  theft  of  articles  from  their  cars.  Pullman  Palace  Car 
Co.  V.  Oavin,  902. 

25.  Sleeping-car  Corporations  Owe  to  Theib  Costomers  the  duty  of 
maintaining  a  careful  and  continuous  watch  over  the  interior  of  the  car 
while  the  berths  are  occupied  by  sleepers,  and  are  liable  if  property  of 
a  passenger  is  stolen  in  consequence  of  the  failure  to  maintain  such  care- 
ful and  continuous  watch.     Pullman  Palace  Car  Co.  v.  Oavin,  902, 

26.  Sleeping-car  Corporation  is  Answerable  if  One  of  rrs  Servants 
or  agents,  charged  with  the  duty  of  watching  and  protecting  the  prop- 
erty of  a  guest,  steals  it.     Pullman  Palace  Car  Co.  v.  Gavin,  902. 

27.  Slkeping-car  Corporation  cannot  Excuse  Itself  from  Liability 
FOR  Money  Stolen  from  a  passenger's  berth  during  the  night  by  one  of 
its  porters  on  the  ground  that  such  inoneys  did  not  belong  to  the  pas- 
senger from  whom  they  were  taken,  but  had  been  intrusted  to  him  to 
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be  kept  for  the  use  of  a  fellow-passenger.  PuUman  Palace  Car  Oo,  T. 
Gavin,  902. 

See  Carriers;  Receivers,  1;  Statutes,  6. 

RAPK 
1.  Attempt  to  Commit — CoNViariON  for,— Under  an  information  chargo 

ing  rape  the  defendant  may  be  convicted  of  an  attempt  to  commit  that 

offense.     State  v.  Frazier,  274. 
■2.  Atpempt  to  Commit — Requirement  of  Information. — An  arermenfc 

in  an  information  charging  the  specific  offense  of  an  attempt  to  commit 

rape  must  set  forth  the  acts  done  toward  the  commission  of  the  offense 

State  V.  Frazier,  274. 

3.  Atfempt  to  Commit — Sufficiency  of  Information — Motion  to  Quash. 

In  an  information  charging  an  attempt  to  commit  rape,  an  allegation 
that  the  defendant  "unlawfully  and  feloniously  did  attempt  to  commit 
a  rape,  by  then  and  there  attempting  to  carnally  know  the  said  Y.," 
does  not  set  forth  any  physical  act  done  towards  the  commission  of  the 
offense.  The  information  is  therefore  insufficient  as  against  a  motion 
to  quash.     State  v.  Frazier,  274. 

4.  Information  Charging  Rape  and  Attempt  to  Commit  Rape— Ves* 

Dicr — Effect  of. — Where  an  information  contains  two  counts,  the  first 
charging  rape,  the  second  an  attempt  to  commit  rape,  and  the  jury  find 
that  the  defendant  is  not  guilty  as  charged  in  the  first  count,  but  that 
he  is  guilty  as  charged  in  the  second  count,  all  parts  of  the  verdict  must 
be  considered  in  interpreting  it;  and  when  thus  considered  it  is  plain 
that  the  jury  intended  to  acquit  only  of  the  crime  of  rape,  and  did  not 
intend  to  acquit  of  the  attempt  to  commit  rape.  The  defendant  is, 
therefore,  not  entitled  to  an  absolute  discharge  because  of  the  finding 
upon  the  first  count.     State  v.  Frazier,  274. 

5.  The  Fact  that  the  Prosecutrix  was  of  Unchastb  Character  does 

not  constitute  any  defense  to  a  prosecution  for  a  rape  committed  upon 
her.     People  V.  Hartman,  108. 

RATIFICATION. 
See  Infants,  1,  12;  Municipal  Corporatioks,  BL 

REAL  PROPERTY. 
See  Railroads,  4-6;  Vendor  and  Purohasbr. 

RECEIPTS. 
See  Warehousemen. 

RECEIVERS. 

1.  Receivers  Havino  the  Exclusive  Control  and  Chargb  of  Profbrtt 
of  a  railway  corporation,  and  of  the  management  of  it*  business,  are 
bound  to  the  same  degree  of  care  as  the  corporation  itself  would  have 
been  under  the  management  oi  its  board  of  direotors,  and  are,  in  like 
manner,  liable  in  their  official  character  for  injuries  resultini;  from  the 
negligence  of  themselves  or  their  agents  and  employee*.  FulUrUm  ▼. 
Fordyet,  616. 

%.  Actions  Aoainht  for  Nkoligencb. — By  the  act  of  Congress  of  March 
8,  1887,  every  receiver  may  be  sued  in  respect  to  any  act  or  transaotioa 
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of  hit  in  carrying  on  the  bnsinesst  withont  the  previons  leave  of  the 
conrt  in  which  he  was  appointed.  This  includes  actions  for  the  negli* 
gence  of  the  receiver  or  of  his  employees  or  agents.  FuUerton  r. 
Fordyce,  516. 

See  Trusts,  13. 

RECORDS. 
Se«  AfFBAi^  1}  CxRTioRAKi;  Courts;  Judgments,  19;  Notioj^  1;  ViCNDoa 

▲KD  PO&CUASBB,  2;   Wu'NKSSKS,  1. 

REDEMPTION. 
See  MoRTQAOEs,  12;  Trusts,  SL 

REGISTRATION. 
See  Time,  1. 

REIMBURSEMENT. 
See  Trusts,  11. 

RELATIONS. 

See  Services. 

REMAINDERS. 
See  Deeds,  2;  Devise,  L 

REPLEVIN. 

L  Plsadiito  AKD  Evidence. — In  replevin,  as  in  all  other  actions,  the  evi- 
dence should  correspond  to  the  allegations  in  the  pleadings.  If  the 
plaintiff  bases  his  right  of  possession  on  the  claim  of  ownership  of 
the  property,  or  lien  thereou,  he  should  plead  the  facts  as  to  such 
ownership  or  lien.  The  same  is  true  if  special  ownership  Ib  claimed.. 
Musser  v.  King,  700. 

S.  Chattel  MoBTOAax. — Presuhftion. — In  the  absence  of  all  evidence  on 
the  subject  there  is  no  presumption  of  law,  in  a  replevin  suit  by  th» 
holder  of  a  chattel  mortgage,  to  recover  possession  of  the  property 
described  therein  from  a  third  party,  that  the  mortgagor  was,  at 
the  time,  either  the  owner  or  in  possession  of  the  property  mortgaged. 
Muaser  v.  King,  700. 

S.  Evidence  —  Chattel  Mortgages  —  Assignment. — If,  on  an  issue  in. 
replevin,  as  to  the  ownership  and  right  of  possession  to  the  property,  it 
appears  that  a  note  was  given  by  a  third  party  to  a  fourth  for  a  debt, 
and  was  secured  by  a  chattel  mortgage  on  the  property  replevied,  the 
note  and  mortgage,  though  assigned  to  the  plaintiff,  are  not  admissible 
in  evidence,  as  they  do  not  tend  to  prove  the  issne.  Musser  v.  Kingf. 
700. 

4;  JuDOMBNT  FOR  Part  OF  Propertt,  Effect  of. — If  a  sheriff  wrong- 
fully levies  upon  a  number  of  animals  by  virtue  of  an  execution  against 
another  than  the  owner,  and  takes  all  of  them  from  the  possession  of 
tile  owner  at  the  same  time  and  upon  the  same  writ,  a  judgment  in 
replevin  in  favor  of  the  owner  for  a  part  of  the  animal  is  a  bar  to 
another  action  by  him  against  the  officer  to  recover  the  remainder. 
TUtlmr  r.  MiUer,  302. 


Index.  1029 

RES  GESTiE. 
_  Bee  Evidence,  5-S;  Homicidi,  li, 

RESISTING  ARREST. 
See  Homicide,  2,  3. 

REVOCATION. 
See  Gjbpobations,  13;  LicsMsa. 

REWARDS. 

1.  Ir  A  Fbrson  Proclaims  that  Hb  is  Desirous  or  OBTAiifiKO  av  Al- 

leged Letter,  and  will  pay  a  reward  for  its  production  to  htm,  one 
who,  in  consideration  of  such  proclamation  and  offer,  produces  the  let* 
ter  and  claims  the  reward  is  entitled  to  a  judgment  therefor.  Wilson  ▼. 
Stump,  111. 

2.  Pleading,  Whether  Neobssart  to  Negative  Revocation  of. — If  a 

complaint  alleges  an  offer  of  a  reward,  and  that  within  five  days  there- 
after  in  reliance  thereon  plaintiff  performed  the  service  requested,  it 
need  not  aver  that  such  offer  had  not  been  revoked  or  withdrawn.  If 
the  offer  was  not  limited  in  time,  it  will  be  presumed  to  have  remained 
open  during  the  fifth  day  after  it  was  made.      Wilton  v.  Stump,  111. 

RIPARIAN  RIGHTS. 
See  Waters,  3;  Wharvks. 

SALES. 

1.  Plaos  of. — If  no  place  is  designated  by  contract  the  place  of  sale  is  the 

point  at  which  goods  ordered  or  purchased  are  set  apart  and  delivered 
to  the  purchaser  or  to  a  common  carrier,  who,  for  the  purpose  of 
delivery,  represents  him.     Perlvian  v.  Sartorioua,  834 

2.  Place  of— Subsequent  Change  in  Terms  of.— The  place  of  sale  when 

goods  in  one  state  are  sold  by  a  resident  thereof  to  a  resident  of 
another  state  is  not  changed  by  a  subsequent  modification  of  the  terms 
of  sale  by  letters  written  by  the  parties  from  their  respective  btates. 
Perlman  v.  Sarlorious,  8.34. 

5.  Place  of — Insolvent   Purouasrr. — A  sale  of  goods   situated  in  one 

state,  by  resident  thereof  to  a  resident  of  another  state,  while  the 
seller  is  in  the  lutter  state,  consuiniiiated  by  delivery  to  a  common 
carrier  in  the  former  state,  is  a  sale  in  that  state,  and  governed  by  the 
law  thereof.  Perlman  v.  Sarloriou*,  834. 
4.  A  Sale  on  Credit  to  One  Who  Knows  Himself  to  br  Insolvent, 
and  who  has  no  reasonable  expecUttion  of  paying  for  the  goods  pur* 
cliased,  is  void  liy  the  laws  of  Maryland.     Prrlninn  v.  Sartoriowi,  834. 

6.  Damaobs  fob  Wakranty  or   Quality   at  What   Time  to   be    Es-n. 

mated. — For  a  breach  of  the  warranty  of  the  quality  of  personal  prop* 
erty  sold,  a  parchaser  is  not  always  limited  to  the  time  of  such  breach, 
bat  may  recover  damages  suitained  up  to  the  time  when  the  breach  it 
diwovered,  or  with  ordinary  care  and  attention  might  have  b««u  dia* 
covered,  if  such  damages  were  not  with  such  care  and  attention  dincov. 
•rable  at  the  time  the  breach  was  made.  S/teattr  r.  Park  Nwtery  Oo.^ 
ISB. 
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8.  Nurseryman,  Damages  Recoverablk  Aoainst  for  Breach  oj  War» 
RANTT  as  to  kind  of  trees  sold.  If  a  nurseryman  is  applied  to  for  tree» 
of  a  certain  class  which  he  knows  are  to  be  used  to  be  set  out  as  part 
of  an  orchard,  and  be  delivers  trees  of  a  different  class  which  are  set 
out  and  grown,'  until  from  the  fruit  borne  by  them  it  is  certain  they  ar» 
not  of  the  kind  ordered,  he  is  answerable  for  damages;  and  such  dam- 
ages may  be  ascertained  by  proving  the  value  of  the  land  occupied  by 
the  trees  at  the  time  when  the  breach  of  the  warranty  was  discovered, 
through  their  bearing  fruit,  and  deducting  the  sum  so  ascertained  from 
the  value  of  the  same  land  would  have  had  at  the  same  time  if  the  trees 
ordered  by  the  plaintiff  had  been  planted  and  cultivated  instead  of  tho- 
kind  sold  and  cultivated  by  the  plaintiff.  Shearers.  Park  Nursery  Co.f 
)25. 

7.  Option  to  Rbtaeb  Goods — Attachment  Lien. — If  one  sells  goods  and 
delivers  them,  at  prices  and  on  terms  of  payment  definitely  fixed  by 
the  contract,  but  retains  an  election  to  retake  all  goods  unsold  by  bi» 
vendee  as  his  own,  such  vendor  is  not  the  owner  of  the  goods  until  h& 
exercises  his  right  of  election,  and  creditors  who  attach  prior  to  such 
'election  acquire  a  valid  lien.     Molim  Plow  Co.  v  Rodgers,  317. 

See  Chattel  Mobxqagk,  3;  Guardian  and  Ward,  4-16;  Ybndob  and- 

Purchaser. 

SCIRE   FACIAS 

1.  Judgments. — Scire  Facias  to  Revive  a  judgment  admits  of  no  defense 

except  one  arising  since  its  rendition.     Lauer  v.  Ketner,  833. 

2.  Judgments — Scire  Facias  to  Revive. — CovER-raRE  as  Defense  cannot- 

be  pleaded  or  proved  on  a  scii-e  facias  to  revive  a  judgment,  originally, 
entered  and  revived  without  indication  that  the  parties  defendant  wer& 
husband  and  wife,  and  subsequently  revivgd  against  them  as  husband 
and  wife.  It  is  presumed  that  the  coverture  took  place  after  the  first 
revival,  and  that  the  last  revival  was  regular  and  authorized.  Lauer  r» 
Ketner,  833. 

SEALS. 

See  Taxes,  4. 

SECONDARY. 
See  Evidence,  12. 

SEDUCTION. 

1.  Indictmbnt — EvrDENCB — Chastitt. — In  a  criminal  action  for  seduction 

the  indictment  need  not  aver,  nor  is  it  necessary  to  prove,  primarily, 
the  previous  chastity  of  the  female  alleged  to  have  been  seduced, 
unless  the  statute  makes  her  previous  chaste  character  an  ingredient 
in  the  offense.     Ferguson  v.  Stale,  492. 

2,  Sufficiency  of  Indictment.  —The  fact  that  an  indictment  for  the  se- 

duction of  a  female  under  promise  of  marriage  fails  to  distinctly  and 
positively  aver  that  she  was  unmarried  at  the  time  the  offense  wa» 
committed  is  not  ground  for  setting  aside  a  verdict  of  conviction  whea 
the  indictment  and  evidence  reasonably  show  that  the  female  seduced 
was  unmarried.  Fergu^ion  v.  State,  492. 
8.  Promise  of  Marriage. — Seduction,  accomplished  under  promise  of  mar- 
riage to  be  performed  only  on  condition  that  pregnancy  results  fron* 
the  intercourse,  is  not  seduction  within  &  statute  punishing  seduction 
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•'under  promise  of  marriage."  Within  the  meaning  of  snch  statute 
Bedaction  must  be  accomplished  by  means  of  an  absolute  promise  of 
marriage,  or  one  which  becomes  absolute  the  moment  the  woman  yields. 
State  V.  Adams.  790. 

i.  Promise  of  Marriage. — On  a  trial  for  seduction,  testimony  by  the 
prosecutrix  that  she  first  yielded  her  virtue  to  the  accnsed  because  of 
his  promise  of  marriage,  and  her  reliance  thereon,  is  admissible  in  evi> 
dence.    Ferguson  v.  Stale,  492. 

6.  Evidence  of  Intercouksk — Immaterial  Error. — On  a  trial  for  se- 
duction the  admission  of  the  testimony  of  the  prosecutrix  as  to  ad- 
mitted  acts  of  intercourse  with  the  accused,  and  the  birth  of  a  child 
subsequent  to  the  alleged  seduction,  though  error,  is  not  prejudicial  to 
the  accused,  nor  is  it  ground  for  setting  aside  a  verdict  of  conviction. 
Ferguson  v.  State,  492. 

6.  Whkther  the  Accused   was  Married  or  Unmarried  at  the  time 

the  offense  was  committed  is  wholly  immaterial  in  a  prosecution  for 
seduction.     Fergtmon  v.  State,  492. 

7.  Corroboration  of  Prosecutrix. — The  crime  of  seduction  under  prom- 

ise of  marriage  cannot  be  established  by  the  uncorroborated  testi- 
mony of  the  prosecutrix,  and  she  must  be  corroborated  by  other 
evidence  as  to  the  promise  of  marriage  and  the  act  of  sexual  inter- 
course, but  the  corroborating  evidence  need  not  support  all  the  neces- 
sary elements  of  the  crime.     Ferguson  v.  StaUej  492. 

SELF-DEFENSE. 
See  Homicide,  15,  16. 

SERVICES. 

1.  When  Gratuitous. — Relationship,  either  by  consanguinity  or  affinity, 
tends  to  rebut  the  presumption  that  a  promise  to  pay  is  intended 
when  personal  services  are  rendered,  but  that  fact  alone  does  not  over- 
come the  presumption  except  as  between  parent  and  child.  In  all 
other  cases  there  must  be  evidence  beyond  the  relationship  that  the 
creation  of  no  debt  was  intended.      Oen  v.  Demarra,  842. 

1.  Agrsrhsnt  to  Pat  for — Relationship. — In  an  action  by  a  son  in  law 
against  the  estate  of  his  mother  in  law  to  recover  for  her  board, 
evidence  of  declarations  made  by  her  to  a  third  party  that  she  had 
promised  to  pay  for  such  board  tends  to  show  the  existence  of  an 
agreement  to  pay  therefor,  and  authorizes  the  submission  of  the  ques- 
tion to  the  jury.      Oen  v.  Demarra,  842. 

SERVITUDES. 
See  Waters,  1. 

SEWERS. 
See  Waters,  2. 

SHERIFFS. 
See  Liens,  2,  3;  KEPLSvur,  4. 

SHIPPING. 
1.  A  Part  Owner  of  a  Vk.<«.sbl  is  not  an  agent  of  his  co-owners  when 
be  takes  it  to  sail  on  shares,  agreeing  out  of  its  earumgs  to  pay  all 
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expenses,  and  to  give  the  others  a  certain  proportion  of  the  proceeds. 
Willinmt  v.  Hays,  743. 
2.  Neglioencb  or  Insanb  Person. — If  one  of  several  owners  of  a  ship  is  la 
charge  thereof  under  a  contract  with  the  others,  as  lessee  or  bailee,  and, 
on  his  attention  being  called  to  its  peril,  refuses  to  believe  in  such 
peril,  though  apparent,  or  to  take  any  measures  to  avert  it,  and  thereby 
the  ship  is  lost,  he  is  answerable  to  his  co-owners  for  his  negligence, 
though  it  was  induced  by  his  insanity  at  the  time.  Williamt  v.  Haytf 
713. 

See  Master  and  Servant,  3. 

SLEEPING-CAR  COMPANIES. 
See  Railroads,  24-27 

STATES. 

See  CoiTTLioT  o»  Laws;  Corporations,  39,  40;  Evidbncb,  9,  10;  Pobuo 

Lands,  3;  Statutes,  i. 

STATIONS. 
See  Railroads,  9-11. 

STATUTE  OP  FRAUDS. 
See  CoNTBAora,  7-9;  Pleading,  2;  Vendor  and  Phrohaseb,  3. 

STATUTE  OF  LIMITATIONS. 

I  See  Limitations  oy  Actions. 

STATUTES. 

1.  Constitutional  Law — Statute  Exkmptino  Wages — Title  of  Act — 

Class  Leoislation. — It  is  sufficient  if  the  title  of  an  act,  by  general 
language,  fairly  expresses  its  subject  matter,  and  the  act  applies  to 
every  one  who  falls  within  the  purview  of  its  provisions.  Hence, 
"an  act  to  provide  better  protection  for  the  earnings  of  laborers,  serv.; 
ants,  and  other  employees  of  corporations,  firms,  or  individuals,  en- 
gaged in  interstate  business, "  is  not  unconstitutional,  either  as  being 
broader  than  its  title,  or  as  being  prohibited  class  legislation.  Singer 
Mfg.  Co.  V.  Fleming,  613. 

2.  Constitutional  Law — Statute  Exempting  Wages — Penalty. — An  act 

allowing  one  to  recover  money  wrongfully  taken  from  him,  together 
with  costs,  expenses,  and  a  reasonable  attorney's  fee,  awards  damages 
which  are  purely  compensatory.  Hence,  an  act  exempting  from  attach- 
ment and  execution  the  wages  "of  laborers,  servants,  and  other  em- 
ployees of  corporations,  firms,  or  individuals  engaged  in  interstate 
business,"  and  which  contains  such  a  provision,  is  not  unconstitutional 
as  imposing  a  penalty  for  the  benefit  of  an  individuaL  Singer  Mfg.  Co. 
V.  Fleming,  613. 

8.  Statutory  Construction. — A  special  provision  in  a  statute  relating 
to  a  specific  subject  matter  controls  general  provisions  therein.  Rich- 
ardt  V.  Commissioners,  650. 

4.  Adopted  Statutes^Rule  as  to  Construction  of. — The  rule  that,  when 
one  state  adopts  the  statute  of  another,  it  thereby  adopts  the  construe* 
tion  placed  on  such  statute  by  the  highest  court  of  the  state  from  which 
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it  is  taken  has  no  application  when  snch  eonstmctlon  is  not  placed  on 
the  statute  until  after  its  adoption.  Myers  v.  McOavoch,  627. 
C  CJoNSTiTOTioNAL  Law. — A  Statdtb  Makino  Evbry  Persos  and  Cor- 
poration Responsiblb  in  Damages  for  property  injured  or  damaged 
by  fire  communicated  directly  or  indirectly  by  locomotive  engines 
in  use  npon  railroads,  without  proof  of  negligence,  is  coostitutionaL 
Campbell  v.  Missouri  Pac,  Ry.  Co.,  5.30. 

<}.    Ck)NSTITUTIONAL  LaW — STATUTES — PaRT  OF  ACT  INVALID,    EFFECT  OF. — 

Though  part  of  an  act  is  invalid  the  whole  act  is  not  therefore  uncon- 
stitutional, unless  it  appears  from  an  examination  of  the  act  itself  that 
the  invalid  portion  was  designed  as  an  inducement  to  pass  the  valid 
portion,  so  that  the  whole  taken  together  will  warrant  the  belief  that 
the  legislature  would  not  have  passed  the  valid  portion  alone.  Singer 
Mfg.  Co.  V.  Fleming,  613. 
7.  CriiIinal  Law. — A  Statute  Imposiso  a  Greater  Punishment  for  a 
Second  Offense,  because  of  prior  conviction  for  another  offense,  is  uot 
nnconstitutional.  It  does  not  punish  twice  for  the  first  crime.  State 
V.  Moore,  542. 

8«e  Corporations,  39,  40;  Eminent  Domain,  2;  Evidbnob,  9;  Oahb  Laws; 
OuARDXAN  and  Ward,  7;  Interstatb  Commbrob,  2;  Mbchanios' 
Liens,  8;  Taxes,  9,  10. 

STIPULATIONS. 
A  Court  hat  in  Its  Discretion  Relieve  a  party  trom  the  effect  of  a 
stipulation  submitting  a  cause  on  motion  for  a  nonsuit.     Robinson  v. 
Exempt  Fire  Co.,  93. 

See  Appeal,  1. 

STOCK. 
See  Corporations,  9-14,  20-25;  Taxes,  3. 

STOCK   BOARD. 
See  Taxes,  2. 

STOCKHOLDERS. 
See  Corporations,  8-11,  28,  36,  37. 

STREETS. 

See  Dedication,  1-3;   Eminent  Domain,  3-7;  McNiaPAL  Corporationsi 

Railroads,  3. 

SUBROGATION. 

1.  Subrogation  Under  Void  Sales. — If  a  sale  under  a  power  in  a  mortgaf(6 
with  general  warranty  is  suliseqnently  declared  void  for  any  irregular- 
ity, a  purchaser  who  has  paid  the  purchase  money  may  be  subrogated 
to  the  rights  of  the  mortgagee  under  the  mortgage,  which  is  regarded 
as  assigned  to  him,  and  a  subsequent  purchaser  under  a  partition  sale  of 
the  land  aa  the  property  of  the  purchaser  at  the  mortgage  sale  is  subro- 
gated to  all  his  rights.     Oit^nt  v.  Carroll,  889. 

%  Subrogation  Under  Void  Sale— Extent  uf.— A  purchaser  of  land  ata 
void  sale  nnder  a  power  contained  in  a  mortgage  is  subrogated  to  the 
rights  of  the  mortgagee  only  to  the  extent  of  his  claim  against  the  land 
for  the  amount  of  purchase  money  paid  by  him,  and  a  subsequent  par* 


1034  Index. 

chase  under  a  partition  sale  of  the  land  aa  the  property  of  the  pur> 
chaser  at  the  mortgage  sale  is  only  subrogated  to  the  rights  and  equities 
of  the  latter,  although  he  paid  a  larger  sum.  Oivena  v.  CaiToll,  589. 
S.  Subrogation  Under  Void  Sale — Accodnting — Interest — Rents. — Oa 
an  accounting  between  a  mortgagor  or  his  heirs  and  a  purchaser  at  a  void 
sale,  under  a  power  contained  in  the  mortgage,  or  one  who  claims  under 
him  and  has  been  in  possession  of  the  land  for  a  number  of  years,  the 
latter  is  entitled  to  recover  the  purchase  money,  paid  under  such  sale, 
with  interest  added  thereto  annually,  together  with  the  amount  ex* 
pended  for  improvements  and  taxes,  less  the  amount  due  for  the  rent 
of  the  land,  deducted  annually  from  such  principal  and  interest.  Given 
T.  Carroll,  689. 

SUMMONS. 
See  Process. 

SURETYSHIP. 

1.  Bond  Delivered  Contrary  to  Condition. — A  Surety  Who  Executes 
▲  Bond,  unofficial  in  character  and  perfect  in  form,  cannot  escape  lia- 
bility thereon  by  proving  that  he  left  it  in  the  hands  of  his  principal 
upon  condition  that  it  should  not  be  delivered  until  another  person  had 
executed  it  as  a  cosurety,  if  such  bond  was  delivered  to  the  obligee 
named  therein  without  notice  to  him  of  the  condition  relied  upon.  Dun 
V.  Qarrett,  937. 

S.  Defense  That  Another  Should  Have  Signed  as  Cosurety. — If  a  note 
negotiable  in  form  is  executed  by  one  as  a  surety,  and  is  left  in  the 
hands  of  the  principal  debtor  upon  condition  that  another  shall  also  sigu 
as  surety  before  the  delivery  of  the  note,  such  note,  though  not  signed 
by  the  other  intended  surety,  is  a  valid  and  enforceable  obligation  as 
against  the  surety  who  signed  it,  if  it  has  passed  into  the  hands  of  a 
bona  fide  holder  for  value,  and  in  due  course  of  trade  and  before  matu- 
rity.    Lookota  Bank  v.  AuU,  934. 

TAX  DEEDS. 
See  Taxes,  4-8. 

TAXES. 

1.  Constitutional  Law. — The  constitution  of  this  state  has  not  committed 

to  the  legislature  the  power  of  conclusively  determining  what  facts  are 
jurisdictional  or  vital  to  the  exercise  of  the  power  of  taxation  or  sale, 
divesting  the  title  of  property  for  the  nonpayment  of  taxes.  Such 
determination  belongs  to  the  judiciary.     Larson  v.  Dickey,  595. 

2.  A  Seat  in  a  Stock  or  Exchange  Board  is  not  taxable  property,  if 

such  seat  is  merely  the  personal  privilege  of  being  and  remaining  a 
member  of  a  voluntary  association  with  the  assent  of  the  associates, 
and  such  privilege  is  not  transferable  without  the  assent  of  the  associ- 
ation, and  all  its  property  is  assessed  to  it  for  the  purposes  of  taxation. 
San  Francisco  v.  A  nderson,  98. 
S.  Corporations — Investment  of  Stock  in  Another  Corporation — Tax- 
ation.— A  corporation,  by  investing  part  of  its  capital  stock  in  the 
stock  of  another  corporation,  is  not  exempted  from  taxation  against  the 
part  so  invested  on  the  ground  that  it  is  "invested  in  property  whicK 
ia  otherwise  taxable,"  within  the  meaning  of  a  statute  exempting  utock 
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■o  invested  from  taxation.  Commereial  etc  Int.  Co.  r.  Board  of  Revenue, 
17. 

4.  Tax  Deed — Treasurer's  Seal. — In  the  absence  of  a  statute  providing  for 

a  county  treasurer's  seal  of  office,  such  officer  cannot  execute  a  tax 
deed  of  any  validity  under  a  statute  requiring  the  execution  of  such 
deed  to  be  "under  the  official  seal  of  his  office."  Larson  v.  Dichy,  595. 
6.  CoNS'nTUTiONAL  Law — Tax  Deeds  as  Evidence. — The  legislature  has  th» 
power  to  make  tax  deeds  prima  facie  evidence  that  every  requirement 
of  the  law  necessary  to  their  validity  has  been  complied  with.  Larson 
T.  Dickey,  595. 

6.  CoNsriTUTioNAL  Law— Tax  Deeds  as  Evidence.— The  legislature  has 

power  to  make  tax  deeds  conclusive  evidence  of  compliance  with  all 
the  requirements  of  the  law  which  are  merely  directory,  and  which  per- 
tain to  the  regulation  or  the  manner  of  exercising  the  taxing  power^ 
and  which  requirements  it  might,  in  the  exercise  of  its  discretion,  dis- 
pense with  entirely.     Larson  v.  Dickey,  595. 

7.  Constitutional  Law — Tax  Deeds  as  Evidence. — The  legislature  has  no' 

power  to  make  tax  deeds  conclusive  evidence  of  any  jurisdictional  fact, 
or  fact  vital  to  the  exercise  of  the  power  of  taxation  or  sale,  divesting 
the  title  of  property  for  the  nonpayment  of  taxes.  Larson  v.  Dickey, 
695. 

8.  CoNSTrruTioNAL  Law — Tax  Deed  as  Evidence. — It  is  not  within  the 

power  of  the  legislature  to  make  a  tax  deed  conclusive  evidence  of  the 
fact  that  the  grantee  named  therein  was  the  purchaser,  or  his  assignee, 
of  the  property  at  the  tax  sale.     Larson  v.  Dickey,  595. 

9.  A  Tax  is   not  a   Debt  capable  of   enforcement  generally  by  a  civil 

action.  If  an  action  is  permitted,  it  is  only  because  the  statute  ex- 
pressly provides  therefor,  or  by  failing  to  provide  any  methotl,  neces- 
sarily implies  a  right  of  action.     Richards  v.  CommiHsioners,  650. 

10.  Method  of  ENroRCEMENT  and  CoLLEcrioN — Action. — A  method  pre- 
scriUed  by  statute  of  enforcing  and  collecting  taxes  is  exclusive;  and, 
if  the  statute  embraces  a  right  of  action,  the  conditions  and  ntauner  of 
the  action,  as  specified  by  the  statute,  must  be  strictly  observed,  or  the 
action  will  not  lie.     Richards  v.  Commissionera,  650. 

See  CoTKMAMCT;  Interstate  Commerce,  1;  Municipal  Corforatiomi),  6f 
Subrouation,  3. 

TELEGRAPH  COMPANIES. 
See  Interstate  Commerce,  1. 

TENANTS  IN  COMMON. 

See  COTKNANOT. 

TENDER. 
1.  EmcT  Of— When  Actual  Tender  Unnecessart.— A  tender  of  the 
whole  snra  doe,  principal  and  interest,  at  any  time  after  the  debt  falle 
due,  but  before  suit  ia  brought,  stops  the  interest  and  diichargei  the 
party  from  the  coats  of  a  subsequent  suit;  and  actual  tender  of  the 
money  is  dispensed  with  if  the  debtor  is  ready  and  willing  to  pay,  and 
al>out  to  produce  it,  but  is  prevented  by  the  creditor  declaring  ha  wiU 
not  receive  it.     McCalley  v.  OUy,  87. 

5.  Denial  or — Burden  or  Pkuof. — When  the  making  of  a  tender  ia  de- 

nied the  burden  of  proof  is  on  the  debtor,  who  aeeka  to  avail  bimaelf  of 
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the  benefit  of  the  tender,  to  show  that  he  was  ready  all  the  time  after 
the  tender  was  made,  and  willing  to  pay  the  amount  tendered  upon  the 
demand  of  the  creditor.     McCalley  v.  OUy,  87. 
See  Imtsrkst;  Mobtgaqks,  12. 

THEFT. 
See  Railroads,  24-29. 

TIDE  LANDS. 
See  Public  Lands,  3. 

TIME. 

1.  Liens — Fbactions  or  Days  abb  Considebxd  in  determining  the  priority 

of  judgment  liens  arising  from  registration  nmder  a  statute  which,  a« 
between  the  different  acta  of  registration,  gives  priority  to  the  one  first 
done.  The  judgment  first  filed  is  entitled  to  priority  over  one  filed  at 
a  subsequent  time  on  the  same  day.  Oerman  Securily  Bank  v.  Camp- 
bell, 55. 

2.  LiKNs— Fractions  OF  Days,  When  Considebed. — Whenever  it  is  pro* 

vided  by  statute  that  a  lien  shall  attach  upon  the  doing  of  an  act  by  or 
on  behalf  of  the  party  who  asserts  it,  or  seeks  to  fasten  it  upon  prop* 
erty,  fractions  of  a  day  are  considered  in  determining  the  priority  and 
consequent  superiority  as  between  liens  resulting  from  or  resting  sever- 
ally upon  acts  done  on  the  same  day.  Oerman  Security  Bank  v.  Camp- 
bell, 55. 

TORTS. 
See  Insane  Persons,  2,  3. 

TRACING  FUNDS. 
See  Trusts,  12,  13. 

TRESPASS. 
An  Action  or  Trespass  may  be  Maintained  by  One  Havjno  th>  Ex> 
olusivb  Possession  of  the   property  at  the  time  of  a  trespass  com* 
mitted  by  a  stranger  having  neither  title  in  himself  nor  authority  from 
the  legal  owner.     Pullman  Palace  Car  Co.  v.  Oavin.  902. 

See  Insane  Persons,  2;  Liens,  2,  3;  Pbocess,  2,  3. 

TRIAL. 

1.  The  Facts  Stated  in  an  Offer  of  Proof  must  be  taken  as  true  if  the 
offer  is  refused  and  the  proposed  evidence  excluded.  Beardslee  T. 
Dolge,  707. 

•2.  Notice  of  MonoN  is  Waivkd  if  the  party  is  in  court  at  the  time  the 
motion  is  made,  and,  without  objecting  to  the  want  of  notice,  proceeds 
to  argue  the  question  involved,  and,  when  it  is  decided  against  him,  takes 
a  general  exception  to  the  ruling.     Herman  v.  Santee,  145. 

3.  Objections  to  Evidence. — Unless  evidence  is  admissible  for  any  pur- 

pose, a  party  is  not  at  liberty  under  a  general  objection  to  afterwards 
urge  a  special  objection  going  merely  to  the  form  of  the  question  by 
which  the  evidence  was  sought.    Eachus  v.  Los  Angelea  etc.  By.  Co.,  149. 

4.  Personal  Examination  of  a  Party  to  the  Action— Discretion  of  thb 

Court. — The  ordering  of  pergonal  examination  of  a  party  to  au  actioa 
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Is  witbin  the  disoretfon  of  the  conrt,  and  its  refusal  to  make  snch  order 
should  not  be  interfered  with,  unleaa  its  discretion  was  clearly  abused. 
FuUerton  v.  Fordyce,  516. 
&  Ax  Instruction  Assumino  that  the  plaintiff  in  an  action  for  per^ 
Boual  injuries  was  injured  in  hia  hip  and  spine,  when  there  is  a  con* 
flict  of  evidence  as  to  such  injuries,  is  insufficient,  and  a  verdict  so- 
large  that  it  apparently  resulted  from  a  consideration  of  these  injuriea 
will  be  set  aside.     Fullerton  v.  Fwdyce,  516. 

6.  Findings— Gkneral    and    Special— J aDOMSNT. — In  actions   tried  by 

the  court  there  must  be  a  general  finding,  and,  if  requested  by  one  ot 
the  parties,  a  special  finding.  A  vague,  uncertain,  or  indefinite  special 
finding  will  not  support  a  judgment  upon  a  direct  attack.  Kirkwood  v^ 
Firtt  Nat.  Bank,  683. 

7.  Jdrors — Incompetency — Effect  on  Verdict. — A  mistake  as  to  a  juror, 

whereby  one  not  competent  and  not  drawn  but  summoned  by  mistake, 
having  the  same  name,  attended  and  was  accepted  and  served  on  the 
jnry  at  the  trial,  is  not  ground  for  setting  aside  the  verdict.  Such, 
mistake  does  not  impugn  the  fairness  of  the  trial  nor  present  a  ground 
for  a  new  trial.     Tolbert  v.  State,  454. 

8.  Right  of  Accused  to  bb  Present. — A  motion  to  quash  an  indiot> 

ment  does  not  constitute  any  part  of  the  trial,  and  the  accused  i» 
not  entitled,  as  of  right,  to  be  present  upon  the  hearing  of  such  motion. 
State  V.  Atiinson,  877. 

9.  Right  of  Accused  to  bk  Heard. — A  person  accused  of  crime,  who 

appears  through  counsel  and  demurs  to  the  indictment,  and  makes  a 
motion  to  quash  it,  thereby  elects  to  be  heard  by  counsel,  and  is  not 
entitled  to  be  beard  by  himself.     State  v,  Atkinson,  877. 

10.  Jury  Trial. — A  Party  Accused  of  Crime  and  Denied  the  Right  to 
A  Public  Trial  is  not  required  to  show  that  he  was  injured  by  reason 
of  the  deprivation.  He  is,  without  making  any  such  showing,  entitled 
to  have  his  conviction  set  aside.     People  v.  Hartman,  108. 

11.  Juror — Disqualification. — A  juror  is  not  shown  to  be  disqualified  fron> 
the  fact  that  he  did  not  pay  any  personal  taxes  for  the  preceding  year 
where  it  does  not  appear  that  he  was  not  upon  the  personal  property 
assessment-roll,  or  that  be  did  not  own  and  pay  taxes  on  real  estate. 
StaU  T.  liud,  322. 

TROVER. 

JUDOMUtT   IM  TRUVKB,  EfFECT  OF  ON   THB  TfTLB  TO   PrOPEBTY. — A  jbdg> 

ment  in  trover  does  not  transfer  the  title  to  the  property.  Snch  titlo 
remains  in  the  plaintiff  nntil  be  receives  satisfaction;  nor  does  the  fact 
that  he  attaches  the  property  upon  mesne  process  in  the  action  of  trover, 
•ad  after  obtaining  judgment  therein  levies  upon  it  as  the  property  of 
the    judgment  debtor,  constitute  an  irrevocable  election  to  treat  the 

^  title  to  snch  property  aa  vested  in  the  defendant.     MUUr  r.  Ujfdet  424. 

^  See  Appeal;  New  Tri&i.. 

TRUST  DEEDS. 
See  TBOan,  8,  7,  8h 

TRUSTS. 
1.  Iv  A  Tbost  T8   Exni«»<nn)  ik  the  iNwrnrmnrr  CBSAmro  it  any  »c< 
done  by  the  trustees  in  contravention  of  the  (mat  ia  void.     Kkrtck  v. 
Tauert  729. 
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2.  Persons  'Dealing  with  a  Trustkb  Must  Taki  Noticb  of  the  aeop* 
of  his  authority.     Krrsch  v.  Tozier,  729. 

S.  Trust  Dked,  Terms  of  Must  Contkol. — If  a  trust  deed  provides  for 
a  sale  for  cash  with  the  right  of  redemption,  the  court  has  no  power  to 
direct  a  sale  on  a  credit  of  six  months  and  barring  the  right  qf  redemp- 
tion.    Clark  V.  Jones,  931. 

4.  A  Trustee  for  the  Benefit  of  Minors  has  no  Implied  Authority 

to  accept  payment  of  a  mortgage  before  it  is  due,  and  a  purchaser  is  not 
protected  by  a  satisfaction  of  such  mortgage  entered  by  a  trustee  be- 
fore its  maturity,  if,  as  a  matter  of  fact,  such  entry  was  in  contraven- 
tion of  his  trust.     Kirach  v.  Tozier,  729. 

5.  That  a  Satisfaction  of  a  Mortgage  Made  by  a  Trustee  was  in 

Contravention  of  His  Trust  is  a  fact  of  which  a  purchaser  or  en- 
cumbrancer must  take  notice,  wheu  it  appears  by  the  record  that  such 
mortgage  was  received  by  the  mortgagee  as  trustee  of  certain  minors, 
that  he  afterwards  became  the  owner  of  the  property  subject  to  the 
mortgage,  and  thereafter  satisfied  it  before  it  was  due,  and  while  his 
interests  were  adverse  to  those  of  his  beneficiaries.  Kirach  v.  Tozier, 
729. 

6.  A  Tbust  Deed  may  be  Foreclosed,  and  it  is  not  necessary  to  sustain  a 

suit  in  foreclosure  that  a  demand  should  have  been  made  on  the  trustee, 
and  that  he  should  have  refused  to  execute  the  trust,  and  that  its  exe- 
cution should  have  been  impeded  by  any  person  or  cause.  Clark  v. 
Jonea,  931. 

7.  Trust  Deed.— The  Costs  of  Foreclosing  a  Trust  Deed  made  to  se- 

cure a  debt  must  be  borne  by  the  creditor,  unless  there  was  some  reason 
why  he  did  not  resort  to  the  less  expensive  remedy  of  a  sale  by  the 
trustee  without  judicial  proceedings.     Clark  v.  Jones,  931. 

8.  Trust  Deed,  Terms  of  Must  Control. — If  a  trust  deed  provides  for  a  sale 

for  cash  with  the  right  of  redemption  the  court  has  no  power  to  direct 
a  sale  on  a  credit  of  six  mouths  and  barring  the  right  of  redemption. 
Clark  V.  Jonea,  931. 

9.  Attorney's  Fees  for  Foreclosing  a  Trust  Deed  wij-l  not  be  Allowed 

though  the  note  to  secure  which  it  was  given  stipulated  for  the  pay. 
ment  of  a  reasonable  attorney's  fee  if  necessary  to  resort  to  suit,  if, 
as  a  matter  of  fact,  the  trustee  was  willing  to  proceed  under  the  power 
contained  in  the  deed,  and  the  proceedings  on  the  part  of  the  attorney 
were  unnecessary.     Clark  v.  Jonea,  931. 

10.  Trustees  and  Beneficiaries — Actions  Against — Necessary  Parties. 
A  trustee  and  his  cestui  que  tittat  are  so  far  independent  of  each  other 
that  an  action  against  one  has  no  effect  upon  the  other,  and  both  are 
essential  parties  to  a  complete  determination  of  any  action  in  reference 
to  tb«  truat  estate.     Roberta  v.  Yancey,  357. 

11.  Trustees  and  Beneficiaries  —  Judgments  Against.  —  A  judgment 
against  a  ceatui  que  truat,  the  trustee  not  being  a  party,  does  not  bind 
him,  and  he,  in  an  action,  that  seeks  to  subject  the  trust  estate  to  the 
satisfaction  of  that  judgment,  may  contest  its  correctness,  and  show 
that  it  is  void.     Roberta  v.  Yancey,  357. 

12.  Trustees — Right  to  Compensation  and  Reimbursement. —A  tmstee 
is  entitled  to  r'^asonable  compensation  for  executing  a  trust,  without 
express  a^aement  therefor,  and  also  to  reimbursement  for 'any  outlay 
viAfi%  by  nim  in  the  legitimate  execution  of  the  trust.  Niolon  T.  Mc 
Donald,  466. 
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SZ.  Tracing  Fdnds. — Although  trust  property  may  be  followed  by  a 
conrt  of  equity  through  all  its  transmutations,  whether  its  identity  and 
individuality  are  preserved  or  merged  in  a  mass  of  which  it  forms  apart, 
the  right  to  so  follow  it  rests  upon  the  equitable  title  of  the  beneficiary, 
who,  seeking  to  recover  specific  property  or  to  fix  a  charge  upon  a  mass, 
must  trace  his  estate,  and  show  that  the  specific  thing  claimed  is  in 
equity  his  property,  or  that  his  estate  has  gone  into,  and  remains  in, 
the  mass  he  seeks  to  charge.     Shields  v.  Thomas,  458. 

14.  Tkacinq  Funds  in  Ha'nds  of  Receiver. — No  lien  upon,  or  prior- 
ity in,  money  in  the  hands  of  a  receiver  of  an  insolvent  bank  can  be 
given  for  funds  deposited  therein  before  the  insolvency,  by  a  tax-col- 
lector, in  the  absence  of  proof  that  the  funds  so  deposited  form  any 
part  of  the  money  in  the  hands  of  the  receiver,  either  in  their  original  or 
transmuted  form  or  as  a  part  of  the  mass  of  the  assets  of  the  bank. 
Shields  V.  Thornaa,  458. 

ULTRA  VIRES. 

See  AssociATioMs,  2;  Corporations,  26-35;  Municipal  Corporations,  5. 

USER. 
See  Dedication. 

VACANT  AND  UNOCCUPIED. 
See  Insurance,  3,  4. 

VENDOR  AND  PURCHASER. 

1.  NoncK  ov  Occupant's  Rights. — A  purchaser  of  real  property  in  the 
actual  possession  and  occupancy  of  another  is  charged  with  notice  of 
any  right,  title,  or  interest  which  the  occupant  haa  in  such  property. 
Pleasants  v.  Blodgetl,  624. 

SL  Vendor  and  Pukchaser — Record  of  Mortoaor  as  Notice — Presump- 
tion.— The  existence  of  record  of  a  mortgage  on  real  estate  is  of  itself 
sufficient  to  put  an  intending  purchaser  of  the  property  on  inquiry  as 
to  the  interest  of  the  mortgagor  in  such  real  estate.  The  presumption 
is  that  the  mortgagor  b  the  owner  of  the  property  mortgaged.  Pleas- 
anU  V.  BlodijeU,  624. 

S.  Statute  of  Frauds. — If  the  question  at  issue  is  one  of  equities  between 
two  parties  holding  deeds  for  the  same  property  from  the  same  grantor 
the  statute  of  frauds  is  inapplicable.     Pleasants  v.  Blott<jett,  G24. 

4.  A  Misrepresentation  as  to  the  Frequency  of  the  Times  of  Depar- 

ture AND  Arrival  of  Trains  at  a  railway  station  in  the  vicinity  of 
Boston,  near  a  dwelling-house,  tends  greatly  to  affect  the  value  of  the 
property,  and  may  therefore  be  fraudulent,     hobt  v.  Stewart,  442. 

5.  Misrepresentation,  Carelessness  in  Acting  upon.— One  who  employe 

brokers  to  effect  an  exchange  of  his  property,  and  who,  on  visiting 
property  for  which  it  was  proposed  to  effect  an  exchange,  asks  the  time 
when  the  trains  arrive  and  depart  fmm  an  adjacent  railway  stat'on, 
and  is  then  assured  by  such  broker,  who  falsely  purports  to  read  from 
a  time-table,  that  such  departures  and  arrivals  are  at  certain  times, 
cannot  as  a  matter  of  law  lie  held  to  have  been  so  reckless  in  tru'tini; 
the  broker  as  to  l>e  precluded  from  recovering  for  the  fraud  pr.icticed 
npon  him  in  regard  to  the  trains.  Hoist  r.  Stetcart,  442. 
8.  MisREPRRHBNTATioNS.  Whbn  ACTION  ABLE. —A  miarcpresentation  to  ao 
intending  purchaser  of  real  property  as  to  the  time  when  truius  ariiv* 
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aod  depart  from  a  station  near  by,  falsely  and  fraudulently  made  by  ft- 
broker  employed  by  him,  and  believed  to  be  true,  whereby  a  purcbas» 
of  such  property  was  induced,  is  actionable,  though  the  plaintiff  might 
have  acquired  from  other  persons  the  knowledge  which  he  sought, 
and  the  means  of  knowledge  v/aro  equally  open  tu  himself  and  to  hia- 
broker.     Hoist  v.  Stewart,  442. 

7.  Attorn  ky's  1{  ejection  of  Title. — If  a  contract  for  the  sale  of  real. 

property  provides  that  the  title  is  to  be  examined  and  accepted  or 
rejected  by  the  purchaser's  attorney,  the"  action  of  such  attorney  in 
rejecting  the  title  is  final,  and  the  purchaser  cannot  be  compelled  to 
accept  it  on  the  ground  that  it  is  perfect  and  marketable.  Allen  v. 
Pockwitz,  99. 

8.  Forfeiture  of  Partial  Payment. — One  who  purchases  real  property 

and  makes  a  deposit  of  money  under  an  agreement  that  it  shall  be  for- 
feited if  he  fails  to  comply  with  the  terms  of  the  sale  cannot  recover  it 
if  the  sale  is  not  completed  through  bis  fault.  Donahue  v.  Parkman, 
415. 

9.  Action  for  Purchase  Price — Estoppel. — A  vendee  who  goes  into  th* 

possession  of  land  under  a  warranty  deed  puts  it  of  record,  refuses  to- 
restore  the  status  quo,  occupies  and  leases  the  land  for  many  years,  and, 
when  sued  for  the  purchase  price,  alleges  by  sworn  answer  that  he  took 
possession  under  an  executed  contract  and  deed,  delivered  absolutely 
and  unconditionally,  is  estopped  from  subsequently  asserting  that  h» 
went  into  possession  under  an  executory  contract,  for  the  purpose  of 
putting  the  burden  of  proof  upon  the  vendor  to  show  that  when  he  sold 
the  land  he  had  a  perfect  title  thereto.      Waddell  v.  Latham,  467. 

10.  Action  for  Purchase  Price — Defect  in  Title. — A  vendee  who  ha» 
gone  into  possession  of  land  under  an  executed  contract  of  sale  is  not 
compelled  in  equity  to  pay  the  purchase  price,  although  he  has  not 
been  evicted,  if  it  appears  that  the  title  of  the  grantor  is  invalid,  and 
that  he  is  insolvent,  but  the  vendee  must  clearly  show  the  defect  of 
title,  and  that,  if  sued,  he  cannot  maintain  his  possession,  and  failing 
to  show  the  invalidity  of  the  title  of  the  grantor,  the  latter  is  entitled 
to  recover  the  purchase  price.      Waddell  v.  Latham,  467. 

See  Comtracth,  1. 

VERDICT. 
See  Trial,  5. 

VERIFICATION. 
8m  Guardian  and  Wabd,  12 

VESSELS. 
See  SuiPPiNO. 

VICE-PRINCIPALS. 
Im  IIahkb  aks  Servant,  18;  Railboau^  S1«  T^ 

WAGES. 
See  STATDTsa,  1,  &  ^^ 

'"  WAIVER. 

See  Mastsb  and  Servant,  21;  Tbiai^  2. 
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WAREHOUSEMEN. 
Wabbhousb  Rbchpts  —  Negotiability, — A  statute  providing  that  *'• 
receipt  of  a  wareboasemaii  on  which  the  words  '  not  negotiable'  are  nok 
plainly  written  or  stamped  may  be  transferred  by  the  indorsement 
thereof,  and  any  person  to  whom  the  same  is  transferred  must  b« 
deemed  and  taken  to  be  the  owner  of  the  things  and  property  therein 
■pecified,  so  far  as  to  give  validity  to  any  pledge,  lien,  or  transfer  made 
or  created  by  such  person,"  makes  such  receipts  negotiable  only  in  the 
■ense  that  their  regular  transfer  by  indorsement  amounts  to  a  manual 
delivery  of  the  property  named  in  them,  but  they  are  not  warranties  or 
guaranties  of  title  by  the  party  issuing  them.  Commei-eial  Bank  t. 
Hunt,  38. 

WAREHOUSE  RECEIPTS. 
See  Plkdqe. 

WARRANT  OF  ATTORNEY. 
See  JuDOMKNTS,  12-15. 

WARRANTY. 
Bee  Public  Lands,  1,  2;  Sales,  5,  6;  Vendor  and  Fcrchasbb,  9. 

WATERS. 

1.  SiRvrruDB— Obstrtjction  of  Artificial  Watercourse.— If  an  owner 
of  land  digs  a  well-defined  surface  drain  across  it,  and  then  sells 
and  conveys  the  higher  portion  of  the  land  to  one  party,  and  the 
lower  part  to  another,  the  latter  takea  subject  to  a  servitude  to  receive 
the  surface  water  flowing  in  such  drain,  and  is  liable  in  damages  to  the 
former  for  obstructing  such  flow.     Sharp  v.  Scheible,  838. 

S.  Pollution  o» — Liability  of  City.  —If  a  city,  by  its  system  of  sewer 
drainage,  causes  filthy  and  unwholesome  sewage  to  flow  into  and  pol« 
lute  a  natural  running  stream,  whether  of  surface  or  subterranean  flow, 
tributary  to  another  stream,  and  to  springs,  to  the  use  of  which,  in  their 
pure  and  natural  state,  a  riparian  owner  is  entitled,  and,  by  so  doing, 
the  fountain  or  source  of  water  on  and  underneath  his  land  is  polluted 
and  the  water  rendered  unwholesome,  dangerous  to  health,  and  unfit  for 
domestic  use,  he  is  entitled  to  recover  damages  from  the  city.  Oood 
T.  Altoona  City,  840. 

S.  Parol  License  to  Divert— Injuncfion  to  Restrain  Diversion— Es- 
TOPPEL. — Riparian  owners  and  their  grantors  who  have  acquiesced  for 
a  number  of  years  in  the  diversion  of  water  for  irrigation  purposes 
by  a  nonriparian  owner  who  has  continually  aided  the  riparian  owners 
in  keeping  the  channel  of  the  stream  open,  and  has  expended  money 
in  thus  improving  his  land  which  would  be  valueless  without  irrigation, 
are  estopped  from  maintaining  a  suit  to  enjoin  a  further  diversion  of 
water  bv  snob  nooripiaran  owner.  McBroom  v.  Thomf$on,  806, 
See  Easements,  1,  2;  License;  Wharves. 

WHARVEa 
▼bstbd  Rights  in— Riparian  Owners  on  Natioablb  Rivers  who  hsv« 
built  wharves  out  to  navigable  water  in  front  of  their  land,  under  per- 
mission and   license  from  the  state,  have  rights  of   private  prupertj 
AM.  8Y.  Ksr..  Vol.  XLIL  -M 
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therein  which  cannot  be  taken  for  pnblie  nse  or  otherwise  without 
due  process  of  law  and  compensation  therefor.     Levnt  v.  Portland,  772. 

WILLS. 

1.  BiOHT  OF  Disinherited  Child  Inheriting  from  Devisee.— A  child 
of  a  testator,  excluded  from  inheriting  under  the  terms  of  his  will, 
having  inherited  an  interest  in  the  property  devised,  by  the  death  of 
one  of  the  devisees,  is  entitled  to  have  the  property  divided,  and  her 
interest  allotted  to  her,  or,  if  the  property  is  not  susceptible  of  division, 
then  to  have  it  sold,  and  her  share  of  the  proceeds  of  the  sale  allotted 
to  her.     Hazelett  v.  Farthing,  365. 

2L  Homestead  Rights. — A  husband  may  dispose  of  his  homestead  by 
will  in  any  manner  he  may  choose,  subject  only  to  right  of  his  widow 
to  renounce  the  will  and  claim  under  the  statute.  Hazelett  v.  Farthing, 
265. 

See  CoNTBAOTs,  4;  Deeds,  1;  Devise;  Homestead,  3. 

WITNESSES. 

1.  Evidence — Records — Witnesses. — Upon  an  issue  as  to  whether  a  partic- 
ular fact  is  of  record,  any  person  who  has  examined  the  books  where  it 
should  be  found,  and  shows  a  sufficient  knowledge  of  their  contents,  is 
competent  to  testify  that  such  fact  does  not  appear  of  record  therein. 
Outla  Percha  Mfg.  Co.  v.  Ogalalla,  696. 

S.  Evidence — Confidential  Commitnications — Husband  and  Wife. — A 
letter  written  by  a  husband  to  his  wife  while  he  is  imprisoned  on  a 
charge  of  murder,  and  voluntarily  surrendered  by  her,  is  a  confidential 
communication,  not  admissible  iu  evidence  against  him  on  his  trial, 
especially  when  its  effect  is  to  lessen  the  force  of  the  testimony 
tending  to  show  that  the  deceased  and  the  wife  of  the  accused  were 
criminally  intimate,  and  that  the  murder  was  committed  in  sudden 
passion  and  excitement  produced  by  a  knowledge  of  that  fact.  The 
admission  of  such  letter  iu  evidence  is  prejudicial  and  reversible  error. 
Scott  V.  Commonwealth,  371. 

%.  Opinion  Evidence. — On  a  criminal  trial  a  witness  may  testify  to  the 
peculiarities  of  the  foot  of  the  accused,  and  how  these  peculiarities 
were  reproduced  in  a  certain  foot-track;  but  he  cannot  give  his  opin« 
ion  that  such  track  was  made  by  the  accused.     State  v.  Green,  872. 

4.  Evidence — Opinions  of  Witness,  Question  not  Objectionable  as 

Calling  for. — A  witness  who  saw  the  plaintiff  on  a  specified  occasion 
may  be  asked  whether  or  not  he  was  apparently  well.  The  witness, 
though  not  an  expert,  should  be  permitted  to  state  the  result  of  his 
observation  as  to  the  state  of  a  person's  health  or  other  characteristic 
or  state  which  manifests  itself  to  the  apprehension  of  a  common 
observer,  notwithstanding  the  statement  of  the  witness  involves  his 
opinion  or  judgment.     Robinson  v.  Exempt  Fire  Co.,  93. 

5.  Experts — Credibility. — An  instruction  that  the  evidence  of  expert  wit- 

nesses is  "  to  be  received  with  caution,  as  the  opinions  of  such  witnesses, 
however  honestly  entertained,  may  be  erroneous,"  is  fatally  erroneous, 
for  the  reason  that  expert  evidence  is  to  be  received  and  treated  by 
the  jury  precisely  as  other  testimony.  Louisville  etc  By.  Co.  v.  While- 
heiul,  472. 
C  Expert  Evidence — Credibility. — The  weight  to  be  given  to  expert  evi- 
dence must  be  determined  by  the  character,  the  capacity,  the  skill,  th« 
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opportnnitfcs  for  observation,  and  the  state  of  mind  of  the  expert* 
tbemselres,  as  seen,  heard,  and  estimated  by  the  jury,  and  by  ths 
nature  of  the  case  and  all  its  developed  facts.  LouiavUie  etc  Ry.  Co. 
V.   Whiteliead,  472. 

7.  Evidence— HANtiWRiTiNQ — Forged  Signatures — Experts— iMPRoraa 

Cross-examination. — On  an  issue  as  to  the  genuineness  of  the  defend* 
ant's  signature  to  a  promissory  note  it  is  error  to  allow  the  defendant 
on  cross-examination  to  show  plaintiff's  expert  witnesses  a  number  ci 
papers  to  which  defendant's  name  is  attached,  wiiich  are  not  in  evi« 
dence  in  the  case  and  concerning  the  genuineness  of  the  signatures  to 
which  no  evidence  has  been  introduced,  and  tlieu  ask  them  to  give  their 
jadgment  as  to  the  genuineness  of  such  signatures,  from  a  comparison 
with  those  already  in  evidence,  and  admitted  by  both  parties  to  be  c;en< 
nine;  to  afterwards  introduce  such  papers  in  evidence,  and  then  to  prove 
by  another  witness  that  such  witness  himself  wrote  the  signatures  to 
such  papers.     Ommt  v.  Harkneaa,  297. 

8.  Evidence — Proof  of  Handwriting  by  Comparison. — On  an  issue  as  to 

the  genuineness  of  a  signature,  writings,  not  a  part  of  the  case,  and  not 
shown  by  evidence  to  be  genuine,  should  not  be  admitted  in  evidence^ 
either  on  the  direct  or  otoas  examination  of  an  expert  witness,  for  tho 
purpose  of  proving  handwriting  by  comparison.  Qaunl  ▼.  Jiarkme$a^ 
297. 

S«e  HoiaciDK,  6;  Indiothknt.  2:  Niw  Trial,  tt. 
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